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CA.SE^« 


DSCIDSD  IN  THB 


Supreme  Court  of  Appeals  of  Virginia. 


CaUaway's  Ex'or  v.  Price's  Adm'r  &  ala. 

July  Term,  18TO.  WythevlUe. 

Ab6«>nt  Moncnre.  P..  and  Burks.  J.* 

In  January,  1868.  L.,  as  principal,  and  P,  as  taU  surety, 
executed  to  C  a  bond  for  tMS,  payable  In  twelve 
months.  P  died  before  tbe  bond  became  due.  and 
L.  qualified  as  his  administrator.  In  December, 
1800,  Csued  Lupon  tbe  bond:  and  at  the  earnest 
solicitation  of  L,  C  accepted  from  him  three  neffo- 
Uable  notes.  saUsfactorlly  endorsed,  payable  In 
three,  six  and  nine  months,  for  the  amount  of  the 
bond:  and  In  January.  1861,  dismissed  his  suit  $160 
was  paid  on  the  first  note,  and  It  was  twice  re- 
newed: the  second  was  also  renewed.  No  more 
was  paid  on  them,  and  both  principal  and  sureties 
on  the  notes  had  become  insolvent  before  1880, 
when  C  sued  upon  them.  He  then  filed  a  bill  to 
•ublect  the  esUte  of  P  to  the  payment  of  the 
bonds— Hkj>: 
2  •■.  Principal  and  5nr«ty~TsklnK  Notes—Re- 

'  lease  of  Surety. t— If  upon  accepting  the 
notes  the  agreement  was  to  give  time  upon  the 
payment  of  the  debt,  then  the  surety  in  tbe  bond 
was  released,  and  the  esUte  of  P  is  not  liable  to 
pay  the  debt, 
a.  Sano  —  5oHM  —  5oaio.  —  Though  there  was  no 
agreement  to  glre  time  upon  the  debt  the  legaf 
effect  of  accepting  the  notes  was  to  suspend  the 
right  of  action  on  the  bond  during  the  period 
allowed  for  the  payment  of  tbe  notes:  and  that 
operated  as  a  release  of  the  surety  in  the  bond. 
3.  Sane— Same— 5aaM.— Whilst  the  mere  taking 
a  negotiable  security,  payable  at  a  future  day, 
does  not.  unless  so  agreed,  operate  as  a  payment 
of  an  antecedent  debt  it  does  operate  to  suspend 
the  right  of  action  on  the  original  demand  until 
the  maturity  of  the  bill  or  note.  It  is  a  condi- 
tional satisfaction  with  respect  to  the  principal: 
and  with  respect  to  the  surety  it  Is  absolute, 
unless  it  plainly  appears  the  parties  Intended 
otherwise. 


*  Judge  Moncnre  was  not  present  daring  this  term 
of  tbe  court  at  Wytheville.  He  was  in  bad  bealth, 
and  was  directed  to  rest  He  sat  in  the  court  at 
Staunton.  Judge  Burks  had  been  counsel  in  the 
cause. 

tSarcties.— A  surety  Is  discharged  by  any  change, 
such  as  taking  a  new  note,  etc.,  in  a  contract  for 
which  he  is  bound,  If  made  without  bis  knowledge 
or  consent  Christian  &  Gunn  v.  Keen.  80  Va.  809. 
See  also  Burson  t.  Andes  &  Wife.  88  Va.  446:  Stuart 
V.  lAncaster,  84  Va.  772:  Dey  v.  Martin,  78  Va.  1:  3 
Mtn.  Inst  (Snd  Ed.)  187.  See  also  24  Am.  &  Eng. 
Bnc  lAW  (1st  Ed.)  84a 

The  doctrine  set  out  in  the  second  head  note  was 
affirmed  In  Stuart  t.  Lancaster,  84  Va.  77S.  citing 
this  case. 

V  R,  32  Grat— 2  17 


4.  5aflM~5aaM-AgrooaMat  to  Stay  Aetloa-Bardan 
of  Proof.— If  the  parties  agree  that  the  right  of 
action  on  the  original  debt  Ishall  not  be.stayed. 
the  surety  will  not  be  released.  But  in  the 
absence  of  such  agreement,  the  effect  of  taking 
the  notes  or  bill  In  the  case  of  a  pre-exl^ng 
debt  is  a  suspension,  and  a  consequent  dis- 
charge of  the  surety.  It  is  not  for  the  surety  to 
prove  an  agreement  to  stay  the  action,  but  for 
the  creditor  to  show  that  by  agreement  the  ne- 
gotiable security  doe^  not  entlUe  the  debtor  to 
forbearance. 

5.  AdnlnUtrators-CoBfllctlng  Intorests.— C,  by  his 
dealings  with  L,  had  produced  an  irreconcilable 
conflict  between  the  Interests  of  L.  as  an  indi- 
vidual, and  his  duty  as  administrator  of  P.  and 
it  is  not  for  C  to  insist  that  L,  as  administrator 
of  P.  was  not  prevented  by  the  arrangement 
from  taking  the  necessary  steps  to  protect  the 
esUte  of  his  intesUte.  either  by  giving  notice  to 
C  to  sue  upon  the  bond,  or  by  paying  the  debt  out 
of  the  assets  of  P's  estate,  and  then  give  a  lien 
on  his  own  esUte  to  indemnify  P*s  estate. 

6.  Sano-Dovastavit  whore  Creditor  RospooalMo.— 
If  L  had  applied  the  assets  of  P*s  estate  to  the 
payment  of  his  own  debt  he  would  have  been 
guilty  of  a  gross  breach  of  trust  a  dmatlavU  on 
the  part  of  L.  for  which  C  would  have  been 
responsible.  C  cannot  relieve  himself  of  the 
effects  of  an  improvident  arrangement  with  his 
debtor  by  InslsUng  that  a  personal  represenU- 
tlve  ought  to  have  misapplied  the  asseUlnhls  ' 

hands. 
3  97.  Same— Same.- If  L,  as  administrator  of 

P,  might  have  consented  to  the  arrange- 
ment made  between  himself  and  C,  it  would  be 
necessary  to  show  that  he  actively  concurred 
and  consented,  as  administrator,  to  be  bound  by 
the  new  arrangement 

of  Duty-Coilasloa-UaMUty.- 


Any  one  who  concerts  with  an  executor  or  ad- 
ministrator, in  any  manner  contrary  to  tbe  duty 
of  the  latter,  will  himself  be  held  answerable. 
If,  therefore,  C  obtained  the  consent  of  L,  as 
administrator  of  P,  to  the  arrangement  the 
effect  of  which  Is  to  throw  the  loss  upon  the 
estate  of  P,  the  surety,  he  can  stand  on  no 
higher  ground  than  L  himself  occupies:  and  he 
is  precluded  from  claiming  any  benefit  from 
that  consent  to  the  injury  of  P's  estate. 

This  case  was  heard  in  Richmond  but  was 
decided  at  Wytheville.  It  was  a  creditors 
bill  in  the  circuit  court  of  the  county  of 
Franklin,  brought  in  August,  1868,  by  James 
M.  Callaway  and  Thomas  Dudley,  claiming 
to  be  creditors  of  Marshall  P.  Price,  de- 
ceased, the  first  by  a  bond  executed  to  him 
in  January,  1858,  by  James  M.  W.  Left- 
wich  and  Marshall  P.  Price,  for  $925,  pay- 
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able  in  twelve  months,  and  the  other  by  a 
bond  for  $3,000  executed  in  August,  1858,  to 
Dudley,  by  said  Leftwich  and  several  other 
persons,  among  whom  was  said  Marshall  P. 
Price.  The  only  questions  in  this  cause  was 
in  relation  to  the  bond  executed  to  Calla- 
way. 

The  heirs  of  Marshall  P.  Price  answered 
the  bill,  and  insisted  that  said  Price  was  the 
surety  in  said  bond;  and  that  the  estate  of 
said  Price  had  been  released  from  any  lia- 
bility on  said  bond  by  the  action  of  said  Cal- 
laway. That  said  Callaway  had  received  from 
said  Leftwich  his  three  negotiable  notes, 
satisfactorily  endorsed,  for  the  amount  ol 
said  bond,  in  satisfaction  thereof.  These 
notes  were  given  payable  in  three,  six  and 
nine  months;  and  if  not  given  in  satisfac- 
tiJti  of  the  bond,  the  said  Price's  estate  was 
released  by  Callaway's  thus  giving  time  to 

the  principal  debtor. 
4  *It  appears  that  Price  had  died  before 

the  bond  fell  due,  and  Leftwich  quali- 
fied as  his  administrator.  That  at  the  urgent 
request  of  Leftwich,  Callaway,  who  had 
brought  a  suit  upon  the  bond  against  him, 
consented  to  dismiss  the  suit,  and  accept  the 
three  negotiable  notes  of  Leftwich,  with  en- 
dorsers, payable  in  three,  six  and  nine 
months,  for  the  amount  of  the  bond.  And 
this  arrangement  was  carried  out,  the  notes 
were  delivered  and  the  suit  dismissed.  The 
testimony  is  conflicting  as  to  whether  these 
notes  were  taken  in  satisfaction  of  the 
bond,  or  as  a  collateral  security. 

In  the  progress  of  the  cause  a  commis- 
sioner was  directed  to  take,  among  others, 
an  account  of  the  debts  of  Price,  and  he  re- 
ported as  one  of  the  debts  due  this  debt  of 
Callaway's;  and  there  was  an  exception  to 
the  report  on  this  account.  And  the  cause 
coming  on  to  be  heard  on  the  18th  of  Oc- 
tober, 1873,  this  exception,  as  well  as  oth- 
ers, was  sustained,  and  the  accounts  were 
recommitted  to  the  commissioner. 

After  this  decree  had  been  made,  Calla- 
way died,  and  his  administrator  applied  to 
a  judge  of  this  court  for  an  appeal;  which 
was  allowed.  The^  facts  as  viewed  by  this 
court  will  be  seen  in  the  opinion  of  Staples,  J. 

J.  A.  Early,  for  the  appellant. 

Ould  &  Carrington,  for  the  appellees. 

STAPLES,  J.  That  Leftwich  was  principal 
in  the  bond  to  Callaway,  and  Price  merely 
his  surety,  does  not,  I  think,  admit  of  se- 
rious question.  Leftwich  proves  the  fact,  and 
he  is  not  contradicted  by  any  other  witness. 
It  is  very  true  that  upon  cross-examination 
he  says  it  is  his  impression  that  Price  was 
surety  merely;  but  I  do  not  understand  him 
as  intending  to  qualify  his  previous  positive 

statement  to  the  same  effect.  Leftwich 
6  of   course   well   ♦knew   how   the   fact 

was,  and  his  admission,  so  manifestly 
against  his  interest,  that  he  alone  was  prin- 
cipal, is  entitled  to  great  weight.  Besides, 
his  testimony  is  corroborated  by  all  the 
circumstances.  Leftwich's  appeal  to  ^  Calla- 
way for  indulgence,  his  proposal  to  give  the 
negotiable  notes,  the  whole  tone  and  tem- 
per of  his  letter  to  Callaway,  show  that  he 


den  of  discharging  it  as  resting  exclusively 
upon  him.  Callaway  no  where  in  the  record 
appears  as  denying  the  fact,  although  an 
opportunity  of  doing  so  was  afforded  him 
when  his  deposition  was  given,  and  although 
it  was  manifestly  the  turning  point  in  the 
case.  Under  all  these  circumstances  we  arc 
bound  to  conclude  that  Leftwich  was  prin- 
cipal and  Price  his  surety. 

The  main  question  in  the  case  to  be  con- 
sidered is,  whether  Price's  estate  is  released 
by  the  dealings  between  Callaway  and  Left- 
wich. 

It  appears  that  Callaway  instituted  an  ac- 
tion on  the  bond  against  Leftwich  in  De- 
cember, 1860,  and  in  January,  1861,  Callaway 
took  from  Leftwich,  at  the  earnest  solicita- 
tion of  the  latter,  three  negotiable  notes 
with  responsible  endorsers,  for  three  hun- 
dred and  forty  dollars  each,  being  the 
amount  then  due  on  the  bond,  and  there- 
upon the  action  was  dismissed.  These  notes 
were  payable  three,  six  and  nine  months  af- 
ter date.  At  the  maturity  of  the  first  note 
the  sum  of  $150  was  paid  upon  it;  and  this 
was  all  that  was  ever  paid.  The  first  and 
second  notes  were  several  times  renewed. 
The  renewed  notes  and  the  nine  month's 
note  remained  in  the  hands  of  Callaway's 
counsel  until  the  year  1866,  when  suit  was 
brought  upon  them.  The  maker,  Leftwich, 
and  the  endorsers  had  in  the  meantime  be- 
come wholly  insolvent,  and  nothing  was 
realized  from  that  source. 

There  is  some  conflict  in  the  testimony 
upon  the  point  whether  these  notes  were 
taken  by  Callaway  in  discharge  of  the  debt, 
or  simply  as  collateral  security.  Left- 
6  wich  *swears  positively  they  were  ac- 

cepted in  satisfaction:  Callaway  says 
they  were  taken  merely  as  collateral  secur- 
ity; and  his  counsel  agrees  with  him.  But 
as  the  information  of  the  latter  was  derived 
wholly  from  the  statements  of  his  client,  it 
is  not  entitled  to  the  weight  it  otherwise 
would  have. 

The  matter  to  be  noted,  however,  is  that 
Callaway  states  he  did  not  agree  to  give 
time  to  Leftwich.  He  says  that  Leftwich 
proposed  to  give  the  notes  as  collateral  se- 
curity; that  he  declined  to  go  into  the  ar- 
rangement until  he  could  consult  his  coun- 
sel; and  the  latter  advised  him  the  arrange- 
ment would  not  in  any  manner  imnair  the 
obligation  of  the  bond;  and  upon  this  ad- 
vice he  received  the  notes  as  collateral  se- 
curity. Now  Callaway  may  have  believed, 
and  his  counsel  may  have  thought,  the  tak- 
ing the  notes  would  not  impair  the  obliga- 
tion of  the  surety,  or  even  operate  as  a  sus- 
pension of  a  right  of  action  on  the  bond  The 
question  is  not  what  they  believed,  but  what 
was  the  legal  effect  of  the  arrangement,  in 
the  absence  of  an  express  agreement  that 
the  acceptance  of  the  notes  should  not  sus- 
pend a  right  of  action  on  the  bond. 

The  proposition  with  respect  to  the  notes 
came  from  Leftwich.  There  is  no  doubt  his 
sole  object  was  a  dismissal  of  the  suit,  and 
an  extension  of  time;  and  Callaway  knew  it 

Leftwich  in  his  letter  to  Callawav.  says- 
.        .  ,    ,      ,  ,  ,  .       -  ^    ,^    ,.        I    ^^  y°"  prosecute  this  suit  you  will  cau«e 

considered  the  debt  as  his  own,  and  the  bur-  I  others    to   sue.  and  it  will  terminate  in   sacri- 
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ficing  my  property.  I  say  sacrifice,  because 
no  property,  under  existing  circumstances, 
can  be  sold  except  at  a  sacrifice."  Further 
on,  after  an  earnest  appeal  for  indulgence, 
he  says:  "If  you  will  dismiss  this  suit,  I 
will  give  you  three  negotiable  notes  at 
ninety  days  each — the  first  third  you  will  get 
in  ninety,  the  second  third  you  will  get 
in  six  months,  the  third  and  last  in  nine 
months,  the  discount  and  interest  to  be 
added." 

Surely,  after  reading  this  letter  no 

7  one  can  have  any  ♦difficulty  as  to 
Leftwich's  understanding  of  the  ar- 
rangement; and  that  Callaway  understood 
it  in  the  same  way  is  most  manifest  from 
the  fact  that  shortly  afterwards  the  notes 
were  given,  the  action  upon  the  bond  was 
dismissed,  and  no  effort  is  ever  made  to  col- 
lect it  until  all  the  parties  to  the  negotiable 
notes,  maker  and  endorsers,  had  become  ut- 
terly insolvent.  It  is  impossible  to  believe 
upon  these  facts,  that  both  parties  did  not 
perfectly  understand  the  debtor  was  to  have 
further  time.  To  adopt  any  other  conclusion 
is  to  suppose  that  Leftwich  not  only  gave 
the  notes  without  an  object,  but  that  he 
was  willing  to  subject  himself  to  a  recovery 
on  the  bond  while  his  negotiable  notes  were 
or  might  be  current  in  the  hands  of  bona 
fide  holders. 

I  attach  no  sort  of  importance  to  the  fact 
that  Callaway  did  not  surrender  the  bond. 
It  was  no  doubt  filed  among  the  papers 
when  the  suit  was  brought,  and  there  re- 
mained after  the  suit  was  dismissed.  Besides, 
Callaway's  retention  of  the  bond  is  perfectly 
consistent  with  the  arrangement  to  give 
time,  which  was  all   Leftwich  desired. 

But  if  I  am  mistaken  in  supposing  there 
was  an  express  agreement  for  further  time, 
there  can  be  no  doubt  the  legal  eflFect  of  ac- 
ceptin|^  the  notes  was  to  suspend  the  right 
of  action  on  the  bond  during  the  period  al- 
lowed fof  the  payment  of  the  notes.  Whilst 
the  mere  taking  a  negotiable  security,  pay- 
able at  a  future  day,  docs  not,  unless  so 
agreed,  operate  as  a  payment  of  an  anteced- 
ent debt,  it  does  operate  to  suspend  the 
right  of  action  on  the  original  demand  until 
the  maturity  of  the  bill  or  note,  unless  it  is 
made  to  appear  it  was  received  simply  as 
collateral  security. 

It  is  a  conditional  satisfaction  with  re- 
spect to  the  principal;  and  with  respect  to 
the  surety  it  is  absolute,  unless  it  plainly 
appears  the  parties  intended  otherwise.  Rees 
V.  Bcrrington,  2  Lead.  Cases  in  Equity, 
1915;  Putnam  v.  Lewis,  8  John.  R.  389; 
Myers  v.  Wells,  5  Hill's  R.  463;  Brandt  on 
Suretyship  and  Guaranty.  §  316. 

The  reason  is  said  to  be  that  the 

8  creditor,  by  negotiating  ♦the  bill   or 
note,  and  passing  it  into  the  hands  of 

a  bona  fide  holder,  may  expose  the  debtor 
to  the  payment  of  both  claims.  In  some  of 
the  cases  it  is  held  that  taking:  the  negoti- 
able security  creates  a  conclusive  presump- 
tion of  law  of  an  agreement  to  suspend.  In 
other  cases,  it  is  held,  and  with  better  rea- 
son, it  is  simply  a  question  of  intention.  If 
the  parties  agree  that  the  right  of  an  action 
on  the  original  debt  shall  not  be  stayed,  the 


surety  will  not  be  released.  But  in  the  ab- 
sence of  such  agreement,  the  effect  of  tak- 
ing the  notes  or  bill,  in  the  case  of  a  pre-ex- 
istmg  debt,  is  a  suspension,  and  a  conse- 
quent discharge  of  the  surety.  It  is  not  for 
the  surety  to  prove  an  agreement  to  stay 
the  action;  but  for  the  creditor  to  show  that 
by  agreement  the  negotiable  security  docs 
not  entitle  the  debtor  to  forbearance.  Sec 
Armistead  v.  Ward,  2  Patton  &  Heath,  816; 
Blair  &  Hoge  v.  Wilson,  28  Gratt.  165,  171, 
173.  In  the  case  before  us,  it  is  not  proved, 
there  is  nothing  from  which  it  may  be 
inferred  there  was  an  agreement  that 
Callaway  might  proceed  on  the  bond  not- 
withstanding the  negotiable  notes.  On  the 
contrary,  all  the  circumstances  indicate  the 
understanding  that  further  time  was  to  be 
given. 

The  learned  counsel  ^-for  the  appellfint 
insists,  however,  that  Leftwich,  as  the  per- 
sonal representative  of  Price,  was  not  pre- 
vented by  the  arrangement  from  ^king  the 
necessary  steps  to  protect  the  estate  of  his 
intestate.  If,  for  example,  he  had  given 
Callaway  notice  to  sue,  he  (Leftwich)  could 
not  by  plea,  or  by  injunction,  have  stayed 
Callaway's  hands.  He  might,  if  he  pleased, 
have  paid  the  debt  out  of  the  assets,  and 
then  pfiven  a  lien  on  his  own  estate  to  in- 
demnify his  intestate's  estate.  It  is  a  suffi- 
cient answer  to  say  that  Callaway,  by  his 
dealings  with  Leftwich,  had.  created  an  ir- 
reconcilable conflict  with  Leftwich's  inter- 
est as  an  individual  and  his  duty  as  personal 
representative;  and  it  does'  not  lie  in  the 
mouth  of  Callaway  to  say  that  Leftwich 
might  or  ought  to  have  given 
9  ♦such  notice.   If  we  can   suppose   so 

improbable  an  event  as  a  notice  by 
Leftwich,  the  personal  representative,  to  Cal- 
laway to  bring  such  suit,  we  must  suppose 
that  Leftwich,  as  an  individual,  would  claim 
the  benefit  of  the  agreement  for  indulgence. 

The  idea  that  Leftwich  might  have  paid 
the  debt  out  of  the  assets  of  Price's  estate, 
and  then  given  a  lien  on  his  own  property 
as  indemnity,  is  still  more  untenable. 

If  we  may  presume  he  had  in  his  hands 
assets  available  for  that  purpose,  upon  what 
pinciple,  or  by  what  ri^ht,  could  Leftwich, 
as  personal  representative,  direct  these  as- 
sets to  the  payment  of  his  own  debts  to  the 
injury  of  Price's  creditors  and  distributees? 
Such  an  act  would  have  been  a  gross  breach 
of  trust,  a  devastavit  on  the  part  of  Left- 
wich, for  which  Callaway  himself  would 
have  been  responsible.  The  proposition  can- 
not for  a  moment  be  entertained  that  Calla- 
way may  relieve  himself  of  the  effects  of  an 
improvident  arrangement  with  his  debtor  by 
insisting  that  a  personal  representative  ought 
to  have  misapplied  the  assets  in  his  hands. 

It  has  been  further  argued  that  an  agree* 
ment  to  forbear  will  not  release  the  surety, 
if  made  with  his  knowledge  and  consent; 
and  in  that  case  Leftwich,  being  at  the 
time  the  personal  representative  of  the 
surety,  must  as  such  have  consented  to  the 
arrangement  with    Callaway. 

It  is  very  clear,  however,  that  Leftwich 
was  acting  for  himself  only.  He  did  not 
profess  to  represent  the  estate  of  Price  in 
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anything  that  was  said  or  done.  And  before 
that  estate  can  be  held  bound  it  ought  plainly 
to  appear  that  Leftwich  in  his  character 
of  administrator  consented  to  the  arrange- 
ment. It  is  not  enough  that  he  was  merely 
passive.  It  would  be  necessary  to  show  that 
he  actively  concurred  and  consented  as  ad- 
ministrator to  be  bound  by  the  new  agree- 
ment. Brandt,  §  299.  But  if  it  be  conceded 
that  such  assent  was  given,  it  was 
a  palpable  breach  of  official  duty. 
The  effect  of  the  arrangement 
10  was  to  deprive  ♦the  representative  of 
Price's  estate  of  the  legal  right  to  in- 
sist upon  payment  of  the  debt  by  the  prin- 
cipal, or  to  pay  the  debt  himself,  and  to 
proceed  at  once  against  the  principal.  It  will 
scarcely  be  denied  that  if  the  personal  rep- 
resentative of  the  surety  agrees  that  the 
creditor  may  give  time  to  the  principal 
debtor,  and  in  the  meantime  the  principal 
becomes  insolvent,  and  the  estate  of  the 
surety  is  required  to  pay  the  debt,  the  per- 
sonal representative  will  himself  be  held  to 
answer  out  of  his  own  estate.  2  Lomax 
Exo'rs,  295;  mar.  471,  476,  485,  top. 

It  is  equally  clear,  I  take  it,  that  any  one 
who  concerts  with  an  executor  or  adminis- 
trator in  any  manner  contrary  to  the  duty  of 
the  latter,  will  himself  be  held  answerable. 
Graf!  v,  Castleman,  5  Rand.  195,  203.  If, 
therefore,  the  creditor  enters  into  an  arrange- 
ment with  the  personal  representative  of 
the  surety,  the  cflFect  of  which  is  to  throw 
the  loss  upon  the  estate  of  the  surety,  he 
can  stand  on  no  higher  ground  than  the 
personal  representative  himself  occupies. 
And  in  this  case  if  it  be  conceded  that  Cal- 
laway obtained  the  consent  of  Leftwich  as 
administrator  to  the  arrangement,  he  is  pre- 
cluded from  claiming  any  benefit  from  that 
consent  to  the  injury  of  Price's  estate. 

The  learned  counsel  tells  us,  however,  the 
arrangement  was  an  advantageous  one  for  all 
parties,  especially  the  surety,  inasmuch  as  it 
furnished  a  new  and  additional  security  for 
the  debt.  It  may  have  so  appeared  at  the 
time,  but  the  result  has  proved  the  very  re- 
verse. It  is  most  apparent  the  indulgence 
extended  to  Leftwich  is  the  cause  of  all  the 
difficulty  in  the  case.  If  Callaway,  instead 
of  yielding  to  his  solicitations  for  delay,  had 
proceeded  with  his  suit,  and  obtained  his 
judgment,  he  would  have  secured  his  lien, 
and  ultimately  realized  his  debt.  His  con- 
duct with  respect  to  the  negotiable  notes  was 
equally  unjust  to  Price's  estate  for  after 
receiving  them  he  left  them  in  the  hands  of 
his  counsel,  without  an  effort  to  collect  or 
even  to  secure  his  debt  by  judgmeilt  until  all 

the  parties  had  become  insolvent. 
11  *But  if  it  was  conceded  the  arrange- 

ment was  an  advantageous  one  to  the 
estate  of  Price,  the  concession  would  not 
help  the  cause  of  the  anpellant.  It  is  well 
settled  law  that  if  the  time  ofnayment  be 
extended  by  an  ajyreement  bindincr  on  the 
creditor,  the  surety  is  discharged  even  though 
the  extension  of  credit  may  prove  to  be  a 
benefit  to  him.  Because  the  question  whethef 
the  alteration  be  beneficial  or  the  reverse 
depends  on  circumstances  that  cannot  al- 
ways be  judicially  ascertained,  and  the  suretv 


can  no  longer  require  the  principal  to  fulfil 
the  contract  in  its  original  form.  Rees  v. 
Bowington,  2  Lead.  Cases  in  Equity,  1908; 
10  John.  R.  70;  7  Hill's  R.  250. 

For  these  reasons  I  think  there  is  no  er- 
ror in  the  decree  of  the  circuit  court,  and 
that  it  ought  to  be  affirmed. 

CHRISTIAN  and  ANDERSON  J's.  con- 
curred in  the  opinion  of  Staples,  J. 

Judge  Moncure  was  not  present  when  the 
opinion  was  delivered,  but  he  had  read  the 
opinion  and  concurred  in  it. 

Decree  Affirmed. 


la      *Gate8  &  Clark  v.  LawBon  &  als. 

Jaly  Term.  1879,  WythevUle. 

Absent,  Moncare.  P. 

Tm  TltlM.-By  dcetf  dated  the  Wtb  of  February. 
1861,  T  sold  and  conveyed  to  R  a  tract  of  land  in 
Patrick  county;  but  the  deed  was  not  recorded  in 
that  county,  nntf  1 1874.  thonffh  R  paid  the  taxes  on 
the  land  from  1860  inclosire.  This  land,  standlnff 
on  the  land-books  of  the  county  In  the  name  of  T. 
was  returned  as  delinquent  for  the  tax  of  t886: 
and  in  1878  was  sold  as  delinquent  land  and  pur- 
chased by  G.  to  whom  the  clerk  afterwards  con- 
veyed it  In  ejectment  by  Q  against  R  to  recover 
the  land— Hbld:  Under  the  statute,  Oode  of  1878. 
ch.  88, 1 80.  a  purchaser  at  a  sale  of  land  delinquent 
for  taxes  only  acquires  such  estate  as  was  vested 
in  the  person  assessed  with  the  taxes  at  the  com- 
mencement of  the  year  for  which  the  said  taxes 
were  assessed :  and  as  T  had  in  1804  sold  and  con- 
veyed the  land  to  R,  T  had  no  estate  in  the  land 
in  January,  1806,  and  Q  took  no  title  to  the  land 
under  his  purchase  and  the  deed  to  him. 

This  was  an  action  of  ejectment* in  the 
circuit  court  of  Patrick  county,  brought  by 
John  W.  Gates  and  Robert  M.  Clajrk  against 
M.  T.  Lawson,  the  tenant  in  possession,  to 
recover  a  tract  of  land  of  twelve  hundred  and 
eighty  acres,  which  had  been  sold  by  the 
treasurer  of  the  county  in  1873,  for  the  de- 
linquent taxes  of  1865,  amounting  to  $16.01, 
and  purchased  by  the  plaintiff.  This  land  had 
been  returned  delinquent  as  the  land  of 
Robert  A.  Terry,  who,  on  the  16th  of  Feb- 
ruary, 1864,  had  sold  and  conveyed  it  to 
Wyndham  Robertson  and  Ben.  K.  Buchanan 
at  the  price  of  $29,000;  but  the  deed  was  not 
recorded  in  Patrick  county  until  1847.  They 
had,  however,  regularly  paid  the  taxes  of 
1866  and  subsequently.  They  entered  them- 

selves  as  defendants   in  the   cause. 
13  ♦The  case  was  submitted  to  the  de- 

cision of  the  court,  and  a  judgment  was 
rendered  in  favor  of  the  defendants:  and  the 
plaintiffs  thereupon  applied  to  a  judge  of 
this  court  for  a  writ  of  error  and  super- 
sedeas; which  was  allowed.  The  ground 
on  which  this  court  decided  the  case  is 
stated  in  the  opinion. 

A.  M.  Lybrook,  for  the  appellants. 
C.  F.  Trigg,  for  the  appellees, 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 


20 


as  GRATT. 


Virginia  Reports,  Annotated. 


14,  iflv  le 


This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Patrick  county.  The  action 
was  ejectment  brought  by  the  plaintiffs  in 
error  to  recover  a  tract  of  land  containing 
1,280  acres  purchased  by  them  at  a  sale 
made  by  the  treasurer  of  said  county,  for 
taxes  assessed  and  unpaid  upon  said  land. 

On  the  trial  a  jury  was  waived  and  the 
matter  of  both  law  and  fact  were  submitted 
to  the  court. 

There  was  a  judgment  for  the  defendants. 
To  this  judgment  a  writ  of  error  was 
awarded  by  one  of  the  judges  of  this  court. 

The  court  is  of  opinion,  that  there  is  no 
error  in  the  judgment  of  the  circuit  court. 

The  fact  disclosed  by  the  record  so  far  as 
they  are  material  to  be  noticed,  in  our  view 
of  the  case,  are  as  follows;  Robert  A.  Terry 
on  the  16th  of  February,  1864,  and  before 
that  time,  was  the  fee  simple  owner  of  the 
tract  of  land  in  controversy.  His  title  to  the 
land  is  nowhere  questioned.  On  that  day  he 
conveyed  the  same  by  deed  (through  John 
Staples,  his  attorney  in  fact)  to  Wyndham 
Robertson  and  Benjamin  K.  Buchannan  for 
the  consideration  expressed  in  said  deed  of 

twenty-nine  thousand  dollars. 
14  *On  the  same  day  the  deed  was  ac- 

knowledged before  a  notary  public  by 
Robert  A.  Terry,  the  grantor,  and  delivered 
to  the  grantees;  but,  for  some  reason  (owing 
probably  at  first  to  the  confusion  of  the 
times  consequent  upon  the  civJl  war,  and 
military  government  which  succeeded,  and 
afterwards  through  forgetfulness  and  inad- 
vertence) it  was  not  recorded  in  the  county 
of  Patrick  until  the  16th  July,  1874. 

On  the  land-books  for  the  year  1865,  this 
tract  of  land  stood  charged  to  Robert  A. 
Terry,  9nd  assessed  at  the  value  of  $5,132; 
the  state  tax  upon  which  assessed  value  was 
^  $10.26';  which  sum,  together  with  the  county 
levies  of  that  year,  made  up  the  sum  of 
$16.01,  the  amount  of  unpaid  taxes  for 
which  said  land  was  returned  delinquent. 

Whether  the  land  was  afterwards  trans- 
ferred on  the  land  books  does  not  distinctly 
appear.  But  it  docs^  appear  in  the  record 
tittt  the  taxes  on  said  land,  from  the  year 
1866  to  year  1874  inclusive,  were  paid  by 
WyndlMMn  Robertson,  one  of  the  dcfend- 
ajits  in  error,  or  his  agent. 

The  unpaid  tax,  therefore,  for  which  the 
land  w^s  delinquent  was  that  for  the  year 
186S,  when  it  stood  charged  on  the  land- 
books  to  Robert  A.  Terry,  and  amounted 
to  the  sum  of  $16.01. 

Proceedings  were  taken  under  the  statute 
"concerning  the  sale  of  delinquent  lands," 
and  the  land  in  controversy  was  sold  at 
public  auction  by  the  treasurer  of  Patrick 
county.  The  plaintiffs  in  error.  Gates  and 
Clark,  became  the  purchasers  at  the  price 
of  $16.01,  the  amount  for  which  said  land 
was  delinquent.  A  deed  was  made  by  the 
clerk  of  the  county  court  conveying  the 
land  to  the  purchasers. 

Exceptions  are  taken  in  the  record,  and 
relied  upon  in  argument  here,  as  to  the  ir- 
regularity of  these  proceedings.  Upon  these 
questions  the  court  does  not  deem  it  neces- 
sary to  express  any  opinion.  Considering  that 


in  this  case  the   proceedings  were  all 

15  regular,  and  in  strict  conformity  *with 
the  statute,  yet  the  question  we  have  to 

determine  is,  did  the  purchaser  acquire  such 
title  by  his  purchase,  and  deed  from  the  clerk^ 
as  would  prevail  against  the  title  of  the  de- 
fendants. The  solution  of  this  question  de- 
pends upon  the  true  construction  to  be  given 
to  one  of  the  statutes  providing  for  "the 
sale  of  delinquent  lands."  The  26th  section 
of  ch.  38,  of  Code  of  1873,  is  as  follows: 
"Where  the  purchaser  of  any  real  estate  so 
sold,  his  heirs  or  assigns,  shall  have  obtained 
a  deed  therefor  according  to  the  six  preced- 
ing sections,  and  within  six  months  from  the 
date  of  such  deed,  shall  have  caused  the 
same  to  be  recorded  in  the  court  of  the 
county  or  corporation  in  which  such  real  es- 
tate shall  lie,  such  estate  shall  stand  vested 
in  the  grantee,  in  such  deed,  as  it  was  vested 
in  the  party  assessed  with  the  taxes  (on  ac- 
count whereof  the  sale  was  made),  at  the 
commencement  of  the  year  for  which  the  said 
taxes  were  assessed,  notwithstanding  any  ir- 
regularity in  the  proceedings,  under  which  the 
said  grantee  claims  title,  unless  such  irregu- 
larity  appear  on  the  face  of  the  proceedings.** 

Now  it  is  clear  that  under  this  section, 
Terry  being  "the  party  assessed  with  the 
taxes  (on  account  whereof  the  sale  was 
made)  at  the  commencement  of  the  year  (to 
wit:  the  year  1865)  for  which  the  taxes  were 
assessed,"  Gates  and  Clark  took,  under  their 
purchase  at  the  treasurer's  sale,  only  such 
title  as  Terry  had  on  the  1st  day  of  January, 
1865.  On  that  day  Terry  had  no  title.  He  had 
parted  with  his  title  nearly  twelve  months  be- 
fore; for  on  the  16th  day  of  February,  1864, 
he  had,  for  a  valuable  consideration,  con- 
veyed the  land  to  Robertson  and  Buchannan. 

Upon  familiar  and  well  established  com- 
mon law  principles,  a  plaintiff  in  ejectment 
can  only  recover  on  the  strength  of  his  own 
title.  If  he  has  no  title,  whatever  may  be  the 
defect  of  the  title  of  the  defendant  in  posses- 
sion, he  must  go  out  of  court.  In  the  case  be- 
fore us,  the  plaintiffs  (standing  in  the 

16  shoes  of  Terry)   were  without  *ti1;le, 
while   the   defend-ants   had   a  perfect 

title.  It  is  plain,  therefore,  that  a  judgnient 
for  the  defendants  was  the  proper  judg- 
ment to  be  entered  by  the  circuit  court. 

It  is  insisted,  however,  by  the  learned 
counsel  for  the  appellants,  that  because  the 
deed  from  Terry  to  Robertson  and  Buchanan 
was  not  recorded  in  the  county  of  Patrick 
before  the  tax  sale  and  purchase  by  the  plain- 
tiffs in  error,  they  acquired  no  title  as  against 
the  commonwealth;  that  the  state  had  a  lien 
upon  the  land  for  the  taxes,  and  had  a  right 
to  enforce  that  lien  by  a  sale  of  the  land  and 
a  conveyance  of  the  same  to  the  purchasers; 
and  that  the  title  thus  conveyed  would  over- 
ride a  title,  though  perfect,  if  unrecorded  in 
the  county  where  the  delinquent  land  lay. 

Now  it  is  at  least  questionable  whether  the 
registration  acts  apply  to  the  state,  in  a  case 
like  the  present;  whether  in  the  meaning  of 
those  acts  the  state,  having  a  lien  on  land, 
can  be  regarded  as  a  creditor,  or  purchaser 
for  value.  However  this  may  be,  and  of  thj«- 
it  is  not  necessary  to  express  an  opinion,  it  is 
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certain  that  the  statute  above  referred  to 
fixes  the  right  of  the  parties,  and  declares 
what  title  a  purchaser  shall  take  in  lands 
sold   for  delinquent  taxes. 

Whatever  may  be  said  about  the  policy  and 
power  of  the  state  to  preserve  and  enforce  its 
lien  for  taxes  against  all  claimants,  and  to 
give  a  good  title  against  all  alienees,  the  only 
question  is,  how  has  the  state  exercised  this 
power?  She  has  declared  through  her  legis- 
lature, in  plain  and  unmistakable  terms,  ad- 
mitting of  but 'one  interpretation,  that  the 
only  title  which  she  guarantees  to  purchasers 
at  sales  made  by  her  agents  of  lands  delin- 
quent for  taxes  is  such  title  "as  was  vested  in 
the  party  assessed  with  the  taxes  at  the  com- 
mencement of  the  year  for  which  the  said 
taxes  were  assessed."  If  such  party  at  that 
time  had  no  title,  then  the  purchaser  at  the 
tax  sale  acquires  none.  If  such  statute  be  in- 
efficient, it  is  for  the  legislature  to  amend  it, 
and  make  it  more  efficient.  This  court 
17  can  only  declare  ♦what  the  law  is, 
not  what  it  ought  to  be.  All  we  can 
sav  is,  "Ita  est  scripta  lex." 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  judgment  of  the 
circuit  court  of  Patrick  county,  and  that 
the  same  be  affirmed. 

Judgment  affirmed. 
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♦CaUioun  v.  Williams. 


July  Term.  IWtt.  Wytherllle. 

[84  Am.  Rep.  780.] 

Absent  Moncare.  P. 

1.  H*aMtead  BzeoiptloB-lfloajelMldM'.*— Ao  unmar- 
ried man.  who  has  no  children  or  other  persons 
dependent  on  him  Urinff  with  him.  thouffh  he 
keeps  house,  and  has  persons  hired  by  him  Uvlnff 
with  him.  Is  not  a  householder  or  head  of  a 
family,  within  the  meaning  of  these  terms  as 
used  In  the  constltatlon  and  laws  of  Virginia,  and 
therefore  is  not  entitled  to  the  homestead  exemp- 
tion as  provided  by  the  same. 

9.  5MBs>-SaiBs.- The  terms  '"householder"  and 
"head  of  family.'*  held  to  have  the  same  meaning 
In  the  provisions  of  the  constitution  and  statute 
relating  to  homesteads. 

This  was  a  suit  in  equity  in  the  circuit  court 
of  Smythe  county  brought  by  Rufus  M.  Wil- 


r.»— TheiCORiStrucUon  rivyen  in  this  case 
the  term  "householder*'  was  approved  in  Kennerly 
▼.  Swartz  ft  Son.  8S  Va.  1^  See  also  S  Min.  Inst 
(4th  Ed.)  900  et  seq. 

But  see  Wilkinson  v.  Merrill  et  al..  87  Va.  618. 
where  it  Is  stated  in  the  second  headnote  that  the 
leading  case  is  overruled. 

In  Stuart  v.  Stuart,  18  W.  Va.  688,  the  court  quotes 
the  definition  of  the  word  "family**  given  in  the 
principal  case,  and  held  that  the  term  had  two 
distinct  meanings,  according  to  the  connection  in 
which  It  is  used.  First,  the  collective  body  of  per- 
sons who  live  Ln  one  house,  aqd  second,  those  who 
descend  from  one  common  progenitor.  When  used 
lA  a  will  the  term  excludes  the  parents  and  is  con- 
fined, to  childrep  unless  a  testator*s  meaning  is 
shown  by  the  context  to  be  different  See  also  12 
Am.  and  Bng.  Ency,  (2ed)  860. 
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liams  against  John  C.  Calhoun,  to  subject 
the  land  of  Calhoun  to  satisfy  a  judgment 
for  $116,  with  interest  from  the  16th  of  No- 
vember, 1874,  and  costs  $7.20,  which  had  been 
rendered  in  said  court  on  the  3d  of  October, 
1875.  The  only  defence  set  up  by  Calhoun, 
was  that  he  had  by  a  deed  dated  the  6th  of 
March,  1875,  set  apart  his  land,  valued  by 
him  at  $1,650,  and  certain  personal  property 
valued  at  $30,  as  his  homestead  exemption; 
and  the  only  question  in  the  case  was,  as 
to  his  right  to  a  homestead  exemption.  The 
facts  seem  to  be  as  follows: 

John  C.  Calhoun  was  unmarried.  By  deed 
dated  the  .17th  of  February,  1858,  his  father. 
Mark  S.  Calhoun,  conveyed  to  him  a  tract  of 
one  hundred  acres  of  land  on  the  considera- 
tion of  the  support  and  maintenance  of 
19  said  ♦Mark  S.  Calhoun  and  Elizabeth, 
his  wife,  during  their  natural  lives; 
and  further  that  he  should  pay  to  his  sister 
Sarah  Jane,  $125  on  the  6th  of  April,  1861, 
and  the  like  sum  in  April,  1862,  and  support 
her  during  her  single  life;  and  he  seems  to 
have  purchased  a  small  tract  of  ten  acres  on 
which  his  house  was  built.  His  father  and 
mother  removed  to  his  house  and  lived  with 
him  until  their  death.  The  father  had  been 
dead  about  ten  years,  the  mother  died  in 
March,  1876.  John  C.  Calhoun  lived  in  his 
own  house,  and  kept  house,  but  he  had  no 
person  living  with  him,  except  persons  em- 
ployed by  him  to  work  on  his  farm. 

The  cause  came  on  to  be  heard  on  the  3d  of 
September,  1876,  when  the  court  held  that 
Calhoun  was  not  entitled  to  a  homestead,  and 
made  a  decree  that  the  land  should  be  rented 
out  by  a  commissioner  named,  for  the  pay- 
ment of  the  judgment  and  costs  of  this  suit 
And  thereupon  Calhoun  applied  to  a  judge  of 
this   court  for  an  appeal;    which  was  allowed. 

A.  G.  Pendleton,  for  the  appellant. 
Gilmore  &  Penn,  for  the  appellee. 

ANDERSON,  J.  The  homestead  article  of 
the  constitution  of  Virginia  has  been  judicially 
construed,  both  by  the  federal  and  state 
courts,  to  confer  a  personal  privilege  upon  the 
"householder  or  head  of  a  family;"  and  the 
question,  and  only  question,  in  this  case  is. 
Is  the  appellant,  who  claims  the  benefit  of 
this  provision  of  the  constitution,  a  house- 
holder or  head  of  a  family?  This  provision 
was  not  made  for  all  persons  who  are  resi- 
dents of  the  state,  but  for  a  particular  class 
of  persons;  otherwise  it  would  not  be  limited 
to  a  householder  or  head  of  a  family."  Who 
are  embraced  in  that  description?  Worcester 
E^^^^t.^^9  significations  to  the  term 
80        householder:    "1st.    The  occupier  of  ♦a 

T  x^^'u^'^'i  ^^'  ^^^  '"^^t^'"  o^  a  family." 
in  which  of  these  senses  is  it  used  in  the 
constitution?  If  in  the  second  sense,  it  is 
nearly  synonymous  with  the  terms  "head  of 
a  family."  And  if  used  in  that  sense,  then 
the  second  phrase— "head  of  a  family"— was 
intended  as  explanatory  of  it.  This  mode  of 
expression  IS  not  unusual  in  writings.  When 
the  first  phrase  is  considered  not  sufficientlv 
explicit  or  definite,  a  second  is  used  to  irive 
the  meaning  with  greater  definiteness  and 
clean  .ss.  And  this  is  peculiarly  appropriate 
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when  the  design  is  to  describe  one  particular 
class  of  persons,  and  not  two  distinct  classes. 
If  the  language  of  the  first  description  is  not 
sufficiently  precise  or  explicit,  but  may  have 
two  significations  given  to  it,  one  of  which 
is  not  descriptive  of  the  class  of  persons  in- 
tended, whilst  the  other  is,  the  writer,  in  or- 
der to  make  his  meaning  certain,  will  use 
another  term  which  shows  in  which  sense 
he  has  employed  the  first  phrase  or  term. 
And  I  think  such  was  evidently  the  inten- 
tion of  the  draughtsman  of  this  clause  of  the 
constitution,  and  that  the  second  descrip- 
tion of  the  persons  who  were  to  be  entitled 
to  the  privilege,  was  intended  to  be  explana- 
tory of  the  first,  and  not  to  constitute  two 
classes  of  persons. 

But  if  the  term  "householder"  was  in- 
tended to  be  descriptive  of  a  different  class 
from  the  "head  of  a  family,"  it  was  intended 
to  gfive  the  privilege  to  two  distinct  classes 
of  persons;  and  if  so,  the  copulative  con- 
junction "and"  would  have  been  used,  in- 
stead of  the  disjunctive  "or,"  so  as  to  read 
"every  householder  and  every  head  of  a 
family  shall  be  entitled,"  &c. 

But  we  need  not  confine  ourselves  to  the 
definition  given  by  the  lexicographers.  The 
term  was  evidently  employed  by  the  framers 
of  the  constitution  in  the  sense  in  which  it  is 
commonly  used.  The  term  household  literally 
means  the  inmates  of  the  house — the  family 
— ^those  whom  the  house  holds.  The  term  is 
frequently  used  in  the  sacred  scriptures,  es- 
pecially in  the  epistles  of  the  New 
81  Testament,  ♦which,  in  the  English  ver- 
sion, is  probably  the  best  standard  cf 
the  meaning  of  our  language  in  common  use. 
And  the  term  household  is  so  used  in  com- 
mon parlance  and  in  friendly  correspond- 
ence by  letter.  What  is  more  usual  than  to 
send  messages  of  regard  or  affection  by  the 
writer  to  the  household?  Such  messages  are 
universally  meant  for  the  family — the  in- 
mates of  the  house.  And  if  they  constitute 
the  household,  who  can  be  meant  by  the 
'liouseholder"  but  the  "head  of  the  family?" 
But  whilst  we  hold  that  by  the  "house- 
holder" is  meant  the  head  of  a  family,  we 
do  not  mean  to  say  that  every  head  of  a 
family  must  be,  necessarily,  a  householder. 

But  the  whole  scope  of  the  article  shows 
that  the  privilege  was  intended  not  so  much 
for  the  benefit  of  the  person  to  whom  it  is 
given,  as  for  the  benefit  of  his  family;  to  en- 
able the  person  to  whom  it  is  given  to  use  it 
to  save  his  'family  from  suffering  and  want. 
To  this  end,  it  was  necessary  that  the  head 
of  the  family  should  have  the  power  to  shield 
a  portion  of  his  property  from  levy  and  sale 
under  execution  or  distress,  or  other  process. 
In  Shipc,  Cloud  &  Co.  v.  Repas  &  als..  28 
Gratt.  716.  733,  Judge  Staples  remarked  "that 
no  one  can  look  into  the  provision  of  our  con- 
stitution, and  the  adjudicated  cases  of  other 
states,  and  fail  to  see  that  the  primary  object 
is  to  provide  for  the  family.  As  was  said  by 
the  supreme  court  of  Ohio  in  Sears  v.  Hanks, 
14  Ohio  R.  498,  501,  the  humane  policy  of 
the  homestead  act  seeks  not  the  protection 
of  the  debtor,  but  its  object  is  to  protect  his 
family  from  the  inhumanity  which  would 
deprive  its  deoendent  members  of  a  home." 


That  such  was  the  intention  of  the  framers 
of  our  constitution,  to  this  end,  to  confer  the 
privilege  upon  a  person  who  had  a  family, 
and  not  upon  the  mere  occupier  of  a  house, 
I  think  is  further  shown  by  the  5th  section 
of  the  article,  which  provides  that  the  general 
assembly  "shall  prescribe  in  what  man- 
88  ner,  and  on  what  conditions, ^the  ♦said 
householder  or  head  of  a  family  shall 
thereafter  set  apart  and  hold  for  himself  and 
family,"  &c.,  "and  may  in  its  discretion  de- 
termine in  what  manner  and  on  what  con- 
ditions he  may  thereafter  hold  for  the  ben- 
efit of  himself  and  family."  I  think  this 
language  plainly  shows  that  the  house- 
holder intended  was  one  who  had  a  family. 

Indeed,  the  whole  theory  and  policy  of 
the  homestead  is  founded  upon  the  prin- 
ciple that  there  is  a  natural  and  moral  obli- 
gation on  the  head  of  a  family  to  provide 
for  the  support  of  his  wife  and  children  and 
other  persons  dependent  on  him,  towards 
whom  he  stands  almost  in  loco  parentis, 
which  is,  if  not  paramount,  equal  to  his  obli- 
gation to  pay  his  debts.  Whether  it  is  sound 
in  morals  or  not,  is  not  the  question.  It  is 
evidently  the  ground  upon  which  the  home- 
stead was  made  a  constitutional  provision, 
as  I  think  the  debates  in  the  convention 
which  framed  it  will  show. 

The  family  may  consist  of  a  wife  and  chil- 
dren, or  of  other  persons,  who  may  stand  in 
a  state  of  dependence  in  the  family  relation; 
or  it  may  consist  of  persons  standing  in 
•either  of  these  relations  to  the  head  of  the 
family,  whether  the  father,  or  mother,  or  a 
brother,  or  a  sister,  or  other  relation,  is  the 
head;  but  they  must  be  persons  who  are  de- 
pendent, in  some  measure,  on  the  head  for 
support,  and  who  have  an  interest  in  his 
holding  his  property,  and  would  be  preju- 
diced by  its  seizure  and  sale  under  execu- 
tion, or  other  process,  and  who  would  be 
benefitted  by  its   exemption. 

The  foregoing  view  I  think  is  supported 
by  a  fair  and  liberal  construction  of  the 
homestead  article  of  the  constitution,  accord- 
ing to  the  intent  of  its  framers,  as  gathered 
from  its  language  and  its  general  scope,  and 
the  object  sought  to  be  attained.  And  it  is 
in  harmony  with  the  adjudications  on  the 
subject.  In  Bowen  v.  Witt,  19  Wend.  R.  475, 
the  court  said  "the  statute  declares  that  the 
following  property  when  owned  by  any 
88  person  being  a  householder  ♦shall  be 
exempt  from  execution,"  &c.,  and  in 
determining  what  was  meant  .by  the  word 
"householder"  in  that  statute,  said  it  "means 
the  head,  master,  or  person  who  has  the 
charge  of,  and  provides  for  a  family." 

The  terms  "householder,"  and  master,  or 
chief  of  a  family,  are  used  interchangeably, 
as  meaning  the  same  thing.  In  Thompson 
on  Homestead,  §  66,  it  is  said  "If  a  person 
possesses  the  character  of  a  householder — 
that  is,  if  he  is  the  master  or  chief  of  a 
family,  he  does  not  lose  it  by  his  tempo- 
rarily ceasing  to  keep  house." 

The  constitution  of  Georgia,  adopted  in 
1868,  guarantees  a  homestead  to  each  "head 
of  a  family,"  or  guardian,  or  trustee  of  a 
family  of  minor  children.    And  the  supreme 
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court  of  the  state  held,  that  a  single  man, 
having  no  person  dependent  on  him  for  a 
support,  is  not  within  the  meaning  of  this 
provision  "the  head  of  a  family.''  (Thomp- 
son on  Homestead  and  Exemptions,  citing 
Lynch  v.  Pace,  40  Georgia  R.  173).  What 
constitutes  a  family  was  considered  with 
reference  to  the  Texas  constitution  of  1845 
and  1868,  providing  for  the  exempting  from 
forced  safe  of  property  of  "all  heads  of 
families,"  &c.  It  was  held  that  the  term 
family  was  used  in  its  generic  sense,  embrac- 
ing a  household  composed  of  parents  and 
children,  or  other  relatives,  or  domestics 
and  servants  J  in  short  every  collective' body 
of  persons,  living  together  within  the  same 
curtilage,  subsisting  in  common,  directing 
their  attention  to  a  common  object — promo- 
tion of  their  mutual  interests  and  social 
happiness.  Id.  §  44 — citing  Wilson  r.  Coch- 
ran. 31  Texas  R.  677. 

The  duty  to  support  is  also  made  the  test. 
He  upon  whom  the  law  imposes  such  a  duty, 
growmgout  of  status,  and  not  out  of  contract, 
and  the  persons  to  whom  he  owes  this  duty, 
if  dwelhng  together  in  a  domestic  establish- 
ment, constitute  a  family,  of  which  he  is  the 
head.  Ibid,  §  45 — citing  Whaler  v.  Cadman, 
11  Iowa  R.  226;  Marsh  v.  Lazenby,  41  Geor- 
gia R.  153;  Sallee  v.  Waters,  17 
24  "*" Alabama  R.  482;  Sanderlin  v.  San- 
dcrlin's  adm'or,  1  Swan's  R.  441.  The 
writer  says,  the  courts  have  adopted  the 
more  humane  rule,  that  a  moral  duty  on  the 
managing  member  of  the  domestic  associa- 
tion to  support  the  others,  or  some  of  them, 
will  be  sufficient  to  constitute  the  associa- 
tion a  family,  and  the  manager  of  it  the 
head  of  a  family. 

There  are  cases  which  say  that  to  consti- 
tute a  family  within  the  meaning  of  such 
statutes  there  must  be  a  condition  of  de- 
pendence, and  not  a  mere  aggregation  of 
individuals.     lb.,  §  46. 

The  relation  of  master  and  servant,  or, 
more  properly  speakmg,  of  employer  and 
employee,  as  it  ordinarily  exists  in  this 
country,  does  not  constitute  a  family.  And 
therefore  a  sinjrle  man,  who  has  no  other 
persons  Hving  with  him  than  servants  and  em- 
ployees, is  not  the  head  of  a  family,  within 
the  meaning  of  statutes  creating  homestead 
exemptions.  lb.,  §  47,  citing  Garaty  v.  Du- 
bose,  5  South  Car.  R.  4fl3;  Calhoun  v.  Mc- 
Linden,  42  Ga.  R.  405.  The  adjudication  of 
seven  of  the  states  of  the  Union,  to  which  I 
have  referred,  are  mostly  taken  from  the 
citations  of  Mr.  Thompson's  works  on 
Homesteads  and  Exemptions,  not  having  ac- 
cess here  to  the  books  in  which  the  cases 
are  reported.  Although  I  do  not  mean  to  ex- 
press a  concurrence  in  all  they  sav,  I  relv  upon 
them  so  far  as  they  are  in  harmony  with  the 
views  I  have  presented  in  relation  to  the  Vir- 
ginia constitutional  homestead  provision. 

It  now  only  remains  briefly  to  apnly  these 
doctrines  to  the  case  in  hand.  Was  the 
appellant  a  "householder"  or  "head  of  a 
family"  in  the  sense  in  which  those  terms 
are  used  in  the  constitution? 

He  had  lived  upon  his  own  land  for  about 
eighteen  years.  He  was  never  married.  On 
the  17th  of  February,  1858,  his  father  and 


mother  conveyed  to  him  a  tract  of  one  hun- 
dred acres  of  land,  in  consideration  that  he 
would  support  them  during  their  nat- 
28  ural  lives ;  and  they  soon  ♦after  left  their 
own  house,  and  came  to  live  with  him. 
But  both  of  them  died,  and  he  occupied  the 
house  alone,  no  one  living  with  him  except 
his  employees.  He  claims  the  right  to  hold 
his  property  as  a  homestead,  which  he  values 
at  $1,680 — probably  all  he  owns — and  which 
is  a  very  low  valuation,  if  his  estimate  of  the 
value  of  the  land  is  proportioned  to  its  feal 
value  in  the  same  ratio  of  his  estimate  of  his 
personal  property  to  its  real  value.  He,  an 
unmarried  man,  without  a  family  to  provide 
for,  and  no  one  dependent  on  him  for  support, 
seeks  to  hold  all  this  property  under  the  home- 
stead, to  avoid  the  payment  of  an  honest  debt 
of  the  inconsiderable  amount  of  $115,  and 
interest  on  it  from  the  16th  of  Nov.,  1874,  and 
$7.20  costs.  I  agree  with  the  judge  of  the  cir- 
cuit court  of  Smythe  county,  that  it  cannot  be 
done — that  the  homestead  was  not  designed 
to  enable  a  man  who  had  neither  wife,  nor 
children,  nor  others  dependent  on  him,  to 
withhold  his  property,  on  the  faith  of  which 
he  had  contracted  a  debt,  from  its  payment, 
which  he  was  in  common  honesty  bound  to 
pay;  and  thus  to  take  his  neighbor's  property, 
or  services,  under  a  promise  to  pay  for  them, 
and  then  force  him  to  lose  them,  although 
fully  able  to  pay  for  them.  For  such  an  act 
he  cannot  offer  the  plea,  upon  which  the 
right  of  the  homestead  is  claimed,  that  he 
has  a  wife,  or  children,  or  a  family  of  poor 
and  needy  persons,  who  are  dependent  on 
him,  and  have  claims  on  him,  and  for  whose 
support  a  moral  obligation  rests  on  him. 

He  can  make  no  such  plea;  and  therefore 
the  homestead  provision  was  not  designed 
for  him.  For  the  care  of  a  widow  who  is 
childless  and  lives  alone,  whose  husband 
died  without  having  a  homestead  assigned 
to  him  in  his  lifetime,  we  refer  to  chap.  183 
of  the  Code  of  .1873,  §  10;  not  intending  how 
to  indicate  any  opinion  as  to  the  proper  con- 
struction of  said  section,  ^as  no  question 
arises  upon  it  in  this  case. 

In  reaching  our  conclusions,  we  have 
26  not  been  unmindful  *of  §  7  of  the  home- 
stead article  of  the  constitution,  which 
requires  that  the  provisions  of  said  article 
"shall  be  construed  liberally,  to  the  end  that 
all  the  intents  thereof  may  be  fully  and  per- 
fectly carried  out;"  and  have  endeavored  to 
give  such  a  liberal  construction  'to  it  as  will 
give  effect  to  the  intention  of  its  framers. 

For  the  foregoing  reasons,  I  am  of  opin- 
ion to  affirm  the  decree  of  the  circuit  court, 
with  costs. 

The  other  judges  concurred  in  the  opinion 
of  Anderson,  J. 

Decree  affirmed. 


27 


♦Turpin  v.  Saunders, 
jnly  Term.  1879.  WytheTllle. 
Absent.  Mancnre.  P.,  and  Anderson,  J. 
In  18S0  B.  boldioff  a  larffe  tract  of  land  called  the 
Austin    Nicholas   survey,  conyeyed    twent7-flT« 
thousand  acres  of  It  to  W.  and  three  years  there- 
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after  conveyed  twelve  thoasand  acres  of  the  same 
survey  to  S.  W  conT«yed  to  O.  G  to  C,  and  O  to  T, 
the  defendant  A  portion  of  the  land  conveyed  to 
S  was  found,  on  examination,  to  have  been  em- 
braced in  the  conveyance  to  W.  nnder  whose 
ffrantees  T.  the  defendant,  claims.  The  case  belncr 
that  of  an  interlock,  and  T  and  his  crrantors  hold- 
Inr  the  older  title,  must  succeed,  unless  S,  Jr.,  the 
piainiiff,  and  his  grantor  can  show  a  title  by 
adversary  possession,  which  is  then  attempted. 
No  possession  of  any  part  of  the  land  in  controversy 
was  shown  by  S  prior  to  iMSi  In  that  year  one 
Simphins  settled  on  ten  or  twenty  acres  of  it 
Whether  he  claimed  title,  or  was  a  mere  squatter, 
does  not  appear :  but  he  did  not  c)aira  title  under  S. 
Some  time  after  this  there  was  a  verbal  agreement 
between  Simpklns  and  S  tjbat  Simpkins  should 
continue  in  possession,  and  have  what  he  could 
make  on  the  land,  in  consideration  that  he  would 
salt  the  cattle  of  S,  which  he  was  in  the  habit  of 
sendinff  to  this  county  to  ranee  on  his  lands  there 
every  sprinr— S  living  in  an  adjoining  county.and 
owniuff  other  lands  adjoinlnar  those  in  controversy. 
This  arrangement  seems  to  have  continued  until 
S*s  death  In  l»i.  About  this  time  G.  under  whom, 
as  aforesaid.  T,  the  defendant,  claims,  flndiuff 
Simpkins  in  possession,  and  knowing  nothing  of 
his  contract  with  S,  affreed  to  cive  him  a  lease  of 
the  land  In  his  possession,  which,  at  Simpkins' 
request  was  reduced  to  wrltinv.  Simpkins  re- 
mained in  possession  until  1800,  When  he  either 
volunUrlly  abandoned  or  was  driven  from  the 
possession.  The  land  in  controversy  contains 
about  three  thousand  five  hundred  acres,  and  with 
the  exception  of  the  amall  clearing  made  by 
Simpkins,  was.  at  the  time  of  these  occur- 
28  rences.  an  ^unbroken  forest,  and  in  a  state  of 
nature.  In  an  action  of  ejectment  brought 
by  &  Jr.,  claiming  title  nnder  S  against  T,  claim. 
Inff*  under  a  a  rrantee  from  W,  as  aforesaid,  and 
claim  ing  title  by  adverse  possession,  on  the  irroond 
that  the  possession  of  Simpkins  was  tbevoasea- 
sion  of  8:  that  Simpkins  haviaar  accepted  a  lease 
from  S.  his  subsequent  attornment  to  C  was  null 
and  void*~RKLD : 

I.  Adversuy  Pesssgsioii.— The  ffronnd  opoa  which' 
an  adversary  title  is  estaiblished  is  tli««nppoted 
laehst  of  the  true  owner.  The  posaesaion  of  the 
adverse  claimant  must  not  only  be  with  claim  of 
titte,  but  mnst  be  visltole,  and  of  such  notoriety 
that  the  true  owner  may  be  presumed  to  know 
of  it;  and  Simpkins  not  having  taken  possession 
In  this  case  under  claim  of  title  either  in  him- 
self or  in  S,  and  S  never  having  exercised  any 
notorious  acts  of  possession  over  the  land  in 
controversy,  either  through  Simpkins,  as  his 
tenant  or  in  any  other  way  S,  Jr.,  his  grantee,  is 
not  entitled  to  recover  in  this  action  as  adver- 
sary claimant. 

-Wild   Luids.*-Wild  and    uncultivated 


lands  cannot  be  the  subject  of  adversary  posses- 


•Adversary  Possession.— The  principal  case  is  cited 
In  nsley  v.  Wilson,  48  W.  Va.  770,  as  supporting  the 
proposition:  "That  if  the  elder  patentee  is  in  the 
actual  possession  of  any  part  of  the  land  in  contro- 
Torsy  at  the  time  of  the  Junior  patentee's  entry 
thereon,  the  latter,  by  such  entry  rains  no  adver- 
sary possession  beyond  the  limits  of  his  mere 
enclosure,  cultivation,  or  actual  use,  without  an 
actual  ouster  of  the  older  patentee  from  the  whole 
of  the  disputed  territory." 


sion  whilst  they  remain  completely  in  a  state  of 
nature.  A  change  in  their  condition,  to  some 
extent  is  essential;  without  such  change,  ac- 
complished or  in  progress,  there  can  be  no 
occupation,  use  or  enjoyment  Evidence  short 
of  this  may  prove  an  adversary  ela4m,  but  cannot 
establish  an  adversary  poMeMfoii.  The  only  im- 
provement on  the  land  in  controversy  beinff  the 
small  clearing  made  by  Simpkins,  this  did  not 
consoitute  an  adversary  possession,  under  the 
circumstances  of  this  case,  in  any  Just  and 
leffal  sense  of  the  term:  the  residue  of  the  tract 
beinff  in  a  state  of  nature,  could  not  be  the  sub- 
ject of  adversary  possession,  and  the  mere  fact 
that  herds  of  cattle  were  permitted  t*?  wander 
over  it  at  will  did  not  amount  to  a  claim  of 
ownership  of  the  property. 

3.  Same— Landlord  and  Tenant- Estoppel -Interlock 
—Quaere.— While  it  is  well  setUed  that  a  tenant 
cannot  dispute  the  title  of  the  person  by  whom 
he  was  let  in  possession,  nor  be  permitted  to 
deny  that  the  possession  so  received  was  the 
possession  of  his  landlord,  does  this  rule  apply 
to  the  possession  of  Simpkins  as  to  estop  him 
from  controverting  the  title  of  S,  or  from  show- 
ing that  C  was  the  true  owner? 

4.  5aBM— Interlock— Bxtent  of  Possejsloo-QiuBrs.— 
Even  conceding  that  S  had  actual  adversary 

possession  of  a  part  of  the  interlock, 
29  would  that  possession  *be  co-extensive  with 
.  the  bounds  of  his  deed,  or  be  confined  to 
his  mere  enclosure,  the  senior  grantee,  C, 
having  settled  on  his  tract  but  outside  of  the 
interlock?  The  case  of  CUnt'B  heirt  v.  Catron,  tt 
Qratt  878,  was  not  intended  to  decide  this  ques- 
tion, and  explained  on  thia  point 

This  was  an  action  of  ejectment  in  the 
circuit  court  of  Floyd  county,  brought  in 
December,  1873,  by  John  Boothe  Saunders 
against  Walter  C.  Turpin,  to  recover  a  tract 
of  land  lying  in  that  county.  There  were 
eight  other  actions  by  the  sam«  plaintiff 
against  other  parties  pending  in  the  same 
court  at  the  same  time,  and  involving  sub- 
stantially the  same  questions,  and  it  was 
agreed  that  the  same  judgrment  should  be 
entered  in  all  the  cases,  and  there  should  be 
but  one  appeal,  and  but  one  judgment  of 
reversal  or  affirmation.  Upon  the  trial  the 
whole  matter  of  law  and  tact  was  referred 
to  the  judge,  who  rendered  a  judgment  in 
favor  of  the  plaintiff. 

Both  parties  claim  title  under  the  same 
original  grantor.  It  appears  that  in  the  year 
1830  John  Belden.  bemg  then  the  owner  of  a 
large  body  of  lands  lying  in  the  then  county 
of  Montgomery,  known  as  the  Austin  Nich- 
olas survey,  sold  and  conveyed  to  William 
Wade,  trustee,  twenty-five  thousand  acres, 
part  of  said  survey.  In  December,  1833,  three 
years  after  the  deed  to  Wade,  Belden  convey- 
ed to  Samuel  Saunders,  of  Franklin  county, 
twelve  thousand  acres,  also  a  part  of  the 
Austin  Nicholas  survey.  The  plaintiff  claimed 
under  Saunders,  and  the  defendants  claimed 
under  Wade.  And  though  there  seems  to  have 
been  some  question  whether  the  lands  in 
controversy  were  embraced  in  the  Wade  tract, 
this  court  was  of  opinion  that  they  were;  and 
the  question  upon  which  the  case  was  decided 
was  a  question  of  adversary  possession.  All 
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the  facts  necessary  to  a  proper  understand- 
ing of  the  case  will  be  seen  in  the  opinion  of 
Judge  Staples.  The  circuit  court  decided  in 

favor  of  Saunders,  the  i)lainti£f  in  that 
80        court.   *On  the  application  of  Turpin, 

a  judge  of  this  court  awarded  a  writ 
of  error  and  supersedeas. 

J.  C.  Taylor  and  A.  A.  Phlegar,  for  the 
appellant. 

G.  E.  Dennis,  Wm.  D.  Vaughan  and  J.  U 
Tompkins,  for   the  appellee. 

STAPLES,!.  This  is  an  action  of  ejectment 
brought  m  the  circuit  court  of  Floyd  county. 
Other  actions  of  a  similar  character  were 
instituted  by  the  same  plaintiff  against  other 
defendants  in  the  same  court,  involving  sub- 
stantially the  same  questions,  and  it  was 
agreed  the  same  judgment  should  be  en- 
tered in  all  the  cases.  Upon  the  trial,  the 
whole  matter  of  law  and  fact  was  referred 
to  the  presiding  judge,  who  was  of  opinion 
the  plaintiff  was  entitled  to  recover,  and 
rendered  judgment  accordingly. 

Both  parties  claim  title  under  a  common 
grantor.  It  appears  that  in  the  year  1830, 
John  Belden,  being  the  owner,  or  claiming 
to  be  the  owner,  of  a  large  tract  known  as 
the  Austin  Nicholas  survey,  lying  in  the 
county  of  Montgomery,  conveyed  to  Wil- 
liam Wade,  trustee,  twenty-five  thoUsand 
acres,  part  of  said  tract.  Three  years  after- 
wards, in  December,  1833,  Belden  conveyed 
to  Major  Samuel  Saunders,  of  Franklin 
county,  twelve  thousand  acres,  also  a  part  of 
the  Austin  Nicholas  survey.  The  plaintiff 
claims  under  this  latter  deed.  The  defend- 
ants claim  under  John  G.  Cecil,  whose  title 
is   derived  from  Wade,  trustee. 

It  is  conceded  that  the  Saunders'  deed  cov- 
ers the  land  in  controversy.  It  is  not,  how- 
ever, conceded  that  the  deeds  under  which 
the  defendants  claim  also  cover  it.  The  opera- 
tion and  effect  of  these  deeds  have  been  dis- 
cussed by  counsel  at  great  length,  and  they, 
therefore,  require  a  somewhat  extended  no- 
tice in  this  opinion.  (Here  Judge  Staples  en- 
ters into  a  minute  and  careful  consid- 
81  eration  *of  the  deed  from  Belden  to 
Wade,  trustee,  the  deed  from  Wade  to 
Glenn,  from  Glenn's  devisees  to  Cecil,  and 
those  claiming  in  common  with  him,  and  the 
various  provisions  and  descriptions  contained 
in  those  deeds,  and  the  parol  and  documen- 
tary evidence  relating  to  the  same.  From  all 
which  he  was  satisfied,  that,  notwithstand- 
ing occasional  errors  in  the  description  of 
boundaries,  and  the  interests  of  parties,  the 
land  in  controversy  is  embraced  by  the 
deeds  of  conveyance  under  which  defend- 
ants claim.)  Judge  Staples  then  proceeds: 
The  case  presented  is  therefore  simply  one 
of  an  interlock,  and  the  defendants  having 
the  elder  title  must  succeed,  unless  their 
right  is  barred  bv  the  adversary  possession 
on  which  the  plaintiff  relies.  And  this  is 
the   material  question  in  the  case. 

In  the  first  place,  the  evidence  adduced  to 
show  possession  of  a  part  of  the  land  in  con- 
troversy by  Major  Saunders  prior  to  1842,  '" 
not   at  all  satisfactory  or  reliable.    Indeed, 


was  not  seriously  insisted  on  in  the  argu- 
ment, and  may  be  thrown  out  of  the  case. 

It  appears,  however,  that  in  the  year  1842, 
one  Simpkins  settled  upon  a  small  clearing;  of 
ten  or  twenty  acres,  a  part  of  the  land  in 
dispute.  Whether  he  claimed  title^ or  was  a 
mere  squatter,  is  not  very  clear.  Upon  this 
point,  the  testimony  is  conflicting.  One 
thing  is  very  certain,  he  did  not  claim  under 
Major  Saunders.  It  seems  that  after  remain- 
ing there  awhile,  he  went  to  see  Major  Saun- 
ders; and  it  was  agreed  between  them  that 
Simpkins  was  to  continue  in  possession,  to 
have  all  he  could  make  on  the  land,  and  in 
consideration  of  this,  he  was  to  salt  and  at- 
tend to  the  cattle  which  Major  Saunders  was 
in  the  habit  of  sending  every  spring  to  range 
his  lands  in  Floyd  county.  This  was  the  ex- 
tent of  the  arrangement  between  them.  The 
agreement  was  not  reduced  to  writing,  nor 
was  anything  said  with  respect  to  the  time 
it  was  to  last,  although  in  fact  it  would  seem 
to  have  continued  until  Major  Saun- 
38  ders'  death  in  1851.  *About  that  time 
(1851),  Cecil  finding  Simpkins  in  pos- 
session, and  knowing  nothing  of  his  contract 
with  Saunders,  agreed  to  give  Simpkins  a 
lease  of  the  land,  which  was  regularly  re- 
duced to  writing  at  Simpkins*  request.  And 
there  is  no  doubt  that  thereafter  Cecil  re- 
garded Simpkins  as  his  tenant,  and  Simpkins 
recognized  Cecil  as  his  lessor  and  the  owner 
of  the  land.  Simpkins  having  thus  succeeded 
in  obtaining  a  lease  from  both  parties,  re- 
mained in  possession  until  the  year  1860. 
when  he  either  voluntarily  abandoned  or 
was  driven  from  the  possession.  The  land 
in  controversy  contained  about  three  thou- 
sand and  five  hundred  acres,  and.  with  the 
exception  of  the  small  clearing  alluded  to, 
was,  at  the  time  of  these  occurrences,  an 
unbroken  forest. 

The  theory  of  plaintiff's  counsel  is,  that 
Simpkins  having  accepted  a  lease  from 
Saunders,  his  subsequent  attornment  to  Ce- 
cil was  null  and  void;  that  Simpkins,  not- 
withstanding, continued  Saunders'  tenant; 
his  possession  was  Saunders*  possession,  was 
adversary  to  Cecil,  was  co-extensive  with 
the  limits  of  the  deed  under  which  Saun- 
ders claimed,  and  was  continued  sufficiently 
long  to  ripen  into  a  perfect  title. 

The  general  rule  is  certainly  well  settled. 
that  a  tenant  cannot  dispute  the  title  of  the 
person  by  whom  he  has  been  let  into  posses- 
sion, nor  can  he  be  permitted  to  deny  that  the 
possession  so  received  was  the  possession  of 
his  landlord.  In  Emerich  v.  Tavener,  9  Gratt. 
220,  224.  Judge  Lee  said,  "The  rule  is  not 
varied  where  the  tenant  is  in  actual  posses- 
sion of  the  premises  at  the  time  he  accepts  a 
lease,  for  he  thereby  as  effectually  recog- 
nizes the  title  and  possession  of  the  lessor  as 
if  he  had  entered  and  taken  possession  under 
and  by  virtue  of  the  lease  itself.**  It  may  be  a 
question  whether  this  proposition  of  Judjje 
Lee  is  correct  in  the  broad  and  unaualified 
terms  in  which  he  has  expressed  it.  There  ?s 
a  strong  line  of  authority  for  the  doctrine 
that,  to  create  the  estoppel  as  between 
88  landlord  *and  tenant,  the  tenant  must 
enter  into  and  obtain  possession  un- 
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der  the  lease.  2  Smith  Lead.  Cases,  752;  1 
Bing.  on  Real  Prop.  211;  Tyler  on  Eject- 
ment, 822,  880;  Miller  v,  Williams,  15  Gratt. 
213,  222. 

In  Alderson  v.  Miller,  15  Gratt.  279,  283, 
Judge  Allen  expressed  the  opinion  that  the 
estoppel  did  not  apply  where  the  tenant  in 
possession  had  been  induced  by  fraud  and 
imposition  to  accept  the  lease.  Other  deci- 
sions have  gone  much  futther,  holding  that 
where  the  tenant,  under  a  mistake,  is  in- 
duced to  accept  a  lease  from  a  person  having 
no  title,  or  if  he  be  threatened  with  a  suit 
upon  a  paramount  title,  the  threat,  under  the 
circumstances,  is  equivalent  to  an  eviction, 
and  he  may  thereupon  submit  in  good  faith 
and  attorn  to  the  party  holding  a  valid  title 
to  avoid  litigation.  Merryman  v.  Bourne,  9 
Wall.  U.  S.  R.  592,  600;  1  Wash,  on  Real 
Property,  482,  492.  It  is  not  necessary,  for 
the  purposes  of  this  case,  to  express  any 
opinion  upon  these  points,  nor  is  it  neces- 
sary to  decide  how  far  they  are  affected 
by  the  provisions  of  our  statute  relating  to 
attornments  to  strangers.  Code  of  1873,  p. 
965,  §  4. 

The  question  here  does  not  turn  upon  the 
nature  and  character  of  Simpkins'  obliga- 
tions to  Saunders  growing  out  of  the  lease. 
The  real  point  of  inquiry  is,  How  was  Cecil 
affected  by  that  lease?  As  has  been  already 
said,  he  was  wholly  ignorant  of  its  existence. 
He  not  only  had  no  knowledge  of  it,  but  he 
had  no  means  of  acquiring  such  knowledge. 
It  does  not  appear  that  Major  Saunders  made 
it  known  in  the  community.  It  is  certain  that 
but  few  persons  in  the  neighborhood  knew 
anything  of  it.  Simpkins  was  careful  to  con- 
ceal the  fact,  for  by  doing  so,  he  succeeded 
in  obtaining  the  lease  from  Cecil. 

It  is  but  fair  to  presume  that  if  Cecil  had 
been  informed  that  Simpkins  was  Saunders' 
tenant,  he  would  at  once  have  taken  the 
necessary  steps  to  protect  his  own  rights. 
It  is  hardly  to  be  supposed  he  would 
84  have  permitted  *Simpkins  to  remain 
there  long  enough  to  acquire  title  by 
possession.  No  one  attributes  bad  faith  to 
Major  Saunders  in  the  matter,  but  it  was 
through  his  conduct  that  Simpkins  was  en- 
abled to  obtain  a  lease  from  Cecil  and  to  re- 
tain the  possession.  It  would  be  curious, 
indeed,  if  a  possession  thus  continued,  could 
be  relied  on  to  defeat  the  title  of  the  party 
under  whom  it  was  held  ostensibly,  and 
without  whose  consent  it  could  not  have  been 
so  held.  The  ground  upon  which  the  junior 
claimant  acquires  title  by  adversary  posses- 
sion, is  the  supi)Osed  laches  of  the  owner. 
The  latter  sees  his  boundaries  invaded  by  an 
adverse  claimant  asserting  title,  and  if  he 
remains  passive  under  such  circumstances  a 
sufficient  length  of  time,  he  is  held  to  acqui- 
esce in  the  adverse  claim.  The  principle, 
therefore,  is.  that  the  possession  must  be  not 
only  with  claim  of  title,  but  it  must  be  visi- 
ble and  notorious,  and  not  secret  and  clan- 
destine.  Angell   on   Limitation,  §   392. 

As  was  said  by  the  supreme  court  of  Mas- 
sachusetts, the  occupation  must  be  of  that 
nature  and  notoriety  that  the  owner  may 
be  presumed  to  know  the  adverse  posses- 


sion; otherwise  he  may  be  disseized  with- 
out his  knowledge.    Angell,  §  394. 

In  Dawson  v.  Watkins,  2  Rob.  R.  259-269, 
Judge  Allen,  delivering  the  opinion  of  the 
court,  said:  **To  operate  a  disseisin  of  one 
having  right,  the  entry  should  be  made  un- 
der a  claim  of  title  with  the  intention  of  tak- 
ing possession,  and  be  accompanied  with 
such  visible  acts  of  ownership  as  from  their 
nature  indicate  a  notorious  claim  of  property 
in  the  land.  To  hold  otherwise,  would  be  to 
establish  a  principle  by  which  every  proprie- 
tor of  vacant  lands  might  be  disseized  with- 
out his  knowledge,  or  even  the  possibility 
of  protecting  himself.  The  same  doctrine  is 
laid    down  in  Taylor's  devisees  v,  Burnsides, 

I  Gratt.   165,195;    Koiner  z;.  Rankin's    heirs, 

II  Gratt.    420;    Kincheloe    v.    Trace  wells, 
Ibid.  587,602;   Ewing's  lessee  v.  Burnet,   11 

Peters  R.  41. 
35  *Tested    by    these    principles,    the 

plaintiffs  claim  of  possession  is  lack- 
ing in  one  of  the  most  essential  elements  to 
render  is  adversary  in  its  character.  Simp- 
kins, although  in  the  actual  occupation  f'f 
the  premises,  did  not  claim  title  in  himself 
or  in  Saunders.  On  the  contrary,  he  ac- 
cepted a  lease  from  Cecil,  and  claimed  to  , 
hold  under  him. 

If  Saunders  ever  claimed  Simpkins  as  his 
tenant,  or  that  Simpkins'  possession  was  his 
possession;  if  he  exercised  any  such  visible  or 
notorious  acts  of  ownership  over  the  land  as 
constituted  adversary  possession,  the  record 
does  not  show  it.  It  does  not  matter  whether 
Simpkins  originally  took  possession  claiming 
title  or  as  a  mere  squatter.  If  in  the  latter 
character,  it  was  in  subordination  to  the  title 
of  Cecil,  the  true  owner,  and  would  never 
become  adverse  to  the  latter,  except  by  an 
open  notorious  claim  of  title  brought  to  the 
actual  notice  of  Cecil.  On  the  other  hand, 
if  Simpkins  entered  claiming  title,  his  pos- 
session being  without  color,  was  confined  to 
his  mere  enclosure;  and  so  far  as  Cecil  was 
concerned,  the  character  of  that  possession 
could  only  be  changed  by  an  open  adverse 
claim  under  Saunders.  Simpkins  having 
originally  entered  as  owner,  if  such  was  the 
fact,  Cecil  had  the  right  to  suppose  he  con- 
tinued, to  hold  in  that  character  until  notice 
was  brought  to  him  of  a  change  in  his  rela- 
tions. A  secret  parol  lease,  such  is  here 
shown,  would  be  wholly  ineffectual  for  that 
purpose.  Practically,  its  effects  would  be, 
not  only  to  disseize  the  owner  without  his 
knowledge,  but  without  the  means  of  ac- 
quiring knowledc^e  of  Saunders'  claim. 
Sharp  V.  Kelly.  5  Denio,  R.  436. 

This  court  has  repeatedly  held  that  wild  and 
uncultivated  lands  cannot  be  the  subjects  of 
adversary  possession  whilst  they  remain 
completely  in  a  state  of  nature.  A  change  in 
tboir  condition  to  some  extent  is  essential. 
Without  such  change,  accomplished  or  in  prog- 
ress, there  can  be  no  occupation,  use  or  en- 
joyment. Evidence  short  of  this  may  prove  an 
adversary  claim,  but  in  the  nature  of 
Z%  *things  cannot  establish  an  adversary 
possession;  nor  is  there  any  reason  for 
relaxing  the  rules  of  law  on  this  subject  in 
behalf  of   the   adversary   claimant   of   such 
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property.  There  ought  to  be  no  presumption 
in  his  favor  against  the  better  title.  As  has 
been  well  said,  "the, inexorable  operation  of 
these  statutes  (of  limitation),  disregarding, 
as  they  do,  entirely  the  original  merits  of  the 
controversy,  furnishes  a  sufficient  reason  for 
excluding  mere  presumptions  of  the  facts 
which  they  require,  and  for  exacting  clear 
and  decisive  proofs  of  their  existence." 
Judge  Baldwin  in  Taylor's  devisees  v.  Burn- 
sides,  1  Gratt.  165,  190,  198. 

In  the  present  case,  the  only  improvement 
upon  the  land  in  controversy  was  the  small 
clearing  occupied  by  Simpkms.  It  has  been 
already  seen  that  this  occupation  did  not  con- 
stitute an  adversary  possession  in  any  just 
and  legal  acceptation  of  the  term.  The  resi- 
due of  the  tract  being  wholly  in  a  state  of 
nature,  covered  by  unbroken  forests,  could 
not  be  the  subject  of  adversary  possession. 
The  mere  fact  that  herds  of  cattle  were 
driven  upon  it,  and  permitted  to  wander  over 
its  hills  without  restraint,  scarcely,  under  the 
circumstances,  amounted  to  a  claim  of  own- 
ership. Other  persons  in  the  community 
owning  cattle  exercised  the  same  privilege  of 
salting  and  ranging  without  question.  Major 
•  Saunders  owned  a  large  body  of  land  ad- 
joining the  land  in  controversy,  and  a  part 
of  the  same  tract;  and  the  public  might  con- 
clude, as  Cecil  might  justly  conclude,  that  the 
cattle  properlv  beloneed  and  were  intended 
to  be  "ranged"  upon  lands  belonging  to 
Major  Saunders,  and  not  upon  that  in  con- 
troversy to  which  he  had  no  title. 

It  will  thus  be  seen  that  the  claim  of  the 
plaintiff,  bought  by  him  at  a  sale  in  bank- 
ruptcy for  a  mere  nominal  consideration, 
rests  not  upon  any  title  to  the  premises,  for 
the  person  under  whom  he  claims  had  none, 
but  ui>on  the  occupation  of  a  small  clear- 
ing of  ten  or  twenty  acres  by  a 
ST  *pcrson,  the  nature  and  character  of 
whose  tenancy  as  perhaps  never  un- 
derstood until  years  afterwards,  and  who 
was  enabled  to  continue  his  occupation  by  a 
fraud  upon  the  real  owner,  perpetrated 
through  the  negligence  of  the  adverse  claim- 
ant. In  this  way  it  is  sought  to  recover  a 
tract  or  tracts  of  more  than  three  thousand 
acres  of  land,  some  of  it  of  considerable  value, 
against  bona  fide  purchasers,  who  have  paid 
valuable  consideration  and  expended  money 
in  clearing  and  improving  the  .property. 

Therefore,  without  now  inquiring  whether 
Simpktns  was  estopped  to  controvert  Saun- 
ders* title  or  to  show  that  Cecil  was  the  true 
owner,  my  opinion  is  that  Saunders  and 
those  claiming  under  him  cannot  rely  upon 
any  possession  by  Simpkins  as  adversary  to 
Cecil.  This  view  places  the  parties  in  their 
original  position — precluding  either  from 
claiming  any  advantage  on  the  score  of  pos- 
session, and  leaving  their  rights  to  be  ad- 
judicated according  to  the  merits  Of  their  re- 
spective titles.  It  follows  that,  Cecil  having 
the  better  title,  iudcyment  ought  to  have 
been  entered  in  behalf  of  the  defendants. 

This  view  renders  it  unnecessary  to  decide 
a  question  discussed  by  counsel,  which,  in 
another  aspect  of  the  case,  would  have  been 
very  material.  And  that  is  conceding  that 


Samuel  Saunders  had  actual  adversary  pos- 
session of  a  part  of  the  interlock,  whether 
that  possession  was  co-extensive  with  •  the 
bounds  of  his  deed,  or  was  confined  to  his 
mere  enclosure — the  senior  grantee,  Cecil, 
having  settled  on  his  tract,  but  outside  of  the 
interlock.  The  learned  judge  of  the  circuit 
court  decided  that  in  such  case  the  possession 
of  the  junior  grantee  extends  to  the  bounda- 
ries of  his  deed,  for  if  he  had  not  so  held,  he 
could  not  have  decided  that  the  plaintiff  was 
entitled  to  all  the  land  in  controversy.  It 
seems  that  this  ruling  was  based  upon  the 
case  of  "Cline's  heirs  v.  Catron,"  reported  in 
22  Gratt.  378.  It  must  be  admitted  there  is 
an  expression  of  the  learned  judge,  delivering 
the  opinion  in  that  case,  giving  counte- 
nance to  the  ruling  of  the  circuit  judge. 

38  *I  did  not  sit  in  the  case  of  "Cline's 
heirs  v,  Catron,"  having  been  counsel 

in  the  lower  court.  But  I  am  confident  this 
question  did  not  arise  either  upon  the  evi- 
dence or  upon  any  of  the  instructions  pro- 
pounded on  either  side. 

It  is  obvious  that  Judge  Anderson  did  not 
intend  to  lay  down  any  such  doctrine  as  the 
reported  opinion  would  seem  to  indicate. 
What  I  take  it  he  intended  to  say  was.  that 
when  the  junior  grantee  has  actual  possession 
of  a  part  of  the  interlock,  and  the  senior 
grantee  has  actual  possession  of  no  part  of 
his  tract,  then  the  possession  of  the  junior 
grantee  is  not  confined  to  his  pedis  positio, 
but  is  co-extensive  with  the  boundaries  called 
for  in  his  grant.  A  proposition  of  law,  sound 
in  itself,  and  sustained  by  the  authorities.  It 
is,  however,  a  very  different  matter,  where, 
as  in  this  case,  the  senior  grantee  was  in  pos> 
session  of  a  part  of  the  land  within  the  limits 
of  his  grant,  although  outside  of  the  inter- 
lock. The  question  involved  in  this  latter 
proposition  was  discussed  by  Judge  Bald^ 
win  in  Taylor's  devisees  v.  Burnside,  1  Gratt. 
165.  190.  224;  and  again  alluded  to  in  Over- 
ton's heirs  v.  Davidson,  1  Gratt.  211, 224;  but 
the  judges  being  divided  in  opinion,  it  was 
not  decided.  It  was  also  mentioned  by  Judge 
Lee  in  Kincheloe  v.  Tracewells,  11  Gratt.  687, 
603,  and  again  left  undecided.  So  that  it  is 
still  an  open  question  in  Virginia.  As  a  de- 
cision of  the  point  is  not  required  in  the 
case  before  us.  it  is  better  it  shall  so  re- 
main until  a  thorough  discussion  can  be 
had  before  a  full  bench.  What  is  now  said 
is  only  said  for  the  purpose  of  removing  an 
erroneous  impression,  which  has  gone 
abroad  with  respect  to  what  was  actually 
decided  in  Cline's  heirs  v,  Catron. 

For  the  reasons  already  stated,  the  judg- 
ment of  the  circuit  court  must  be  reversed, 
and  judgment  entered  for  the  defendants. 

CHRISTIAN  and  BURKS,  J's,  concurred 
in  the  opinion  of  Staples,  J. 

39  *The  judgment  was  as  follows: 
This  day  came  again  the  parties  by 

their  counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of  the 
several  judgments  in  the  causes  aforesaid,  and 
the  arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  judgment  aforesaid  of  the  said 
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circuit  court,  entered  in  the  first  of  the  causes 
above  named,  is  erroneous.  Therefore  it  is 
considered  that  the  said  judgment,  and  also, 
by  force  of  said  agreement  of  parties,  the 
judgment  in  each  one  of  these  causes,  be  re- 
versed and  annulled,  and  that  the  several 
plaintiffs  in  error  recover  together,  of  the 
defendant  in  error,  their  costs  expended  m  the 
prosecution  of  the  said  writ  of  error  here. 
And  the  court,  proceeding  now  to  render 
such  judgment  as  said  circuit  court  ought  to 
have  rendered  in  the  cause  first  named,  and 
consequently  (in  pursuance  of  said  agree- 
ment of  parties  in  the  record  appearmg). 
ought  also  to  have  rendered  in  each  of  said 
causes,  it  is  further  considered  in  each  of  the 
above  named  causes  that  the  defendants 
therein  go  thereof  without  day,  and  recover 
against  the  plaintiff  the  said  defendant's 
costs  by  him,  or  her,  expended  in  defence 
of  such  cause  in  said  circuit  court.  Which 
is  ordered  to  be  certified,  &c 
Judgment  reversed. 

Note. — Although  Judge  Anderson  did  not 
sit  in  this  case,  he  was  on  the  bench,  and 
after  the  delivery  of  the  opinion  of  the  court, 
he  remarked  that  in  Cline's  heirs  v.  Catron, 
referred  to  by  Judge  Staples  in  the  opinion 
just  delivered,  he  thought  there  was  a  verbal 
error  in  the  opinion  reported  in  22  Gratt.  in 
the  last  sentence  on  page  392.  The  sentence 
is,  "But  if  he  (the  junior  patentee)  has  an 
actual    occupation  and  improvement  of  a  part 

of  the  interlock,  and  the  elder  pat- 
40        entee  has  actual  possession  *of  no  part 

of  it."  (It  ought  to  read,  of  his  tract.) 
He  did  not  think  it  was  the  intention  of  the 
court  to  go  further;  and  certainly  the  court 
did  not  intend  to  decide  that  when  the  elder 
patentee  had  actual  possession  of  his  tract 
outside  of  the  interlock,  the  possession  of 
the  junior  patentee  of  a  part  of  the  inter- 
lock would  be  the  possession  of  the  whole. 
It  was  not  intended  to  indicate  any  opinion 
on  that  question.  It  did  not  arise  upon  the 
record,  and  an  opinion  expressed  upon  it 
would  have  been  an  obiter  dictum  and  de- 
cisive of  nothing. 

His  Honor  remarked  that  he  deemed  it 
proper  to  make  this  explanation,  that  the 
nrofession  might  not  be  misled  by  a  verbal 
inaccuracy  in  the  opinion  which  he  had 
prepared. 

•Judge  Christian,  the  only  surviving  other 
judge  who  sat  in  the  case,  remarked  that  he 
concurred  in  the  foregoing  explanation. 
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^Huffman  v.  Leffell's  Ex'or,  ftc 
July  Term.  1879,  WythcTiUe. 


In  Jaly ,  IWO,  D.  deputy  for  H.  iberHf  of  Ora  ig  conn  ty . 
bad  In  bit  bauds  a  writ  of  n,  fa.  In  favor  of  L 
affainitlC  He  went  to  tbe  bouse  o*  M  to  levy  It 
wben  M  claimed  tbe  benefit  of  tbe  "bomestead*' 
exemption,  and  claimed  bis  personal  property  "to 
tbe  extant  It  would  ffo."  Tbe  law  to  carry  tbe 
••homestead**  exemption  of  tbe  constitution  of  Vir- 
ginia into  effect.  ha<1  just  then  passed*  and  neltber 
tbe  deputy  sberiff  nor  tbe  debtor.  M,  knew  the 


form  lu  which  the  exemption  could  be. claimed, 
although  M  insisted  on  his  rlffht  to  claim  it.  D 
then  notified  L  of  M's  claim  of  bomestead,  and 
demanded  of  bim  an  Indemnifyinsr  bond  before 
levyluff  the  n.  fa.,  which  L  declined  to  give.  Tbe 
debt  was  lost  by  the  failure  to  levy.  On  a  salt  by 
L  affalnst  H.  sheriff,  and  his  sureties,  to  recover 
tbe  debt  in  tbe  execution,  with  interests  and  costs 
—Held: 

Bxecutioas-PsUnre  to  Levy-UabUlty  of  Sheriff.*— 
The  deputy  was  excusable  for  not  levyinff  and 
selling  under  tbe  circumstances,  after  L  bad 
failed  to  srive  tbe  indemnifyinsr  bond  demanded 
of  bim ;  and  therefore,  L  cannot  recover  against 
H  and  his  sureties,  on  bis  official  bond,  tbe  debt 
thus  lost  by  the  failure  to  levy. 

In  July,  1870,  Jacob  Leffell,  as  executor  of 
John  Leffell,  deceased,  sued  out  a  writ  of 
fieri  facias  against  Jonah  McCartney,  which 
was  placed  in  the  hands  of  Robert  R.  Doss, 
deputy  for  Oscar  E.  Huffman,  Sheriff  of 
Craig  county,  Virginia,  for  collection.  Doss 
went  to  McCartney's  house  to  levy  the  writ, 
when  McCartney,  who  was  a  "house^iolder  and 
head  of  a  family,"  daimed  the  benefit  of  the 
homestead  exemption  under  the  constitution 

of  Virginia,  and  claimed  his  personal 
48        property  to  the  extent  ♦it  would  go. 

He  did  not  file  his  homestead  deed  at 
the  time,  because  the  law  to  carry  the  consti- 
tutional provision  into  effect  had  only  been 
approved  two  or  three  weeks  before,  and  it 
was  not  known  then  either  by  the  deputy 
sheriflF  or  the  debtor  in  what  form  the  deed 
must  be  prepared  and  executed.  Doss  then 
notified  the  plaintiff  that  McCartney  claimed 
the  homestead  exemption,  and  that  he  re- 
quired of  him  an  indemnifying  bond;  which 
the  plaintiff  refused  to  give.  McCartney  filed 
his  "homestead"  deed  in  March,  1871,  and 
shortly  thereafter  went  into  bankruptcy. 
The  debt  due  on  the  execution  was  lost,  and 
Leffell  sued  Huffman  and  his  sureties  on  his 
official  bond;  and  under  the  instructions  of 
the  court  below,  the  jury  rendered  a  verdict 
against  them  for  the  amount  of  the  debt  in 
the  execution,  and  the  costs,  for  which  a 
judgment  was  rendered,  and  to  which  Hufit- 
man  obtained  a  writ  of  supersedeas: 

The  other  facts  are  sufficiently  stated  in 
the  opinion  of  the  court. 

Charles  A.  Ronald,  for  the  appellant. 

D.  B.  Strouse,  J.  M.  Marshall  and  P.  V. 
Jones,  for  the  appellees. 

BURKS,  J.  Upon  this  record,  there  is  no 
doubt,  that  at  the  time  the  execution  of  the 
relator  was  placed  in  the  hands  of  the  deouty 
sheriff  (Doss),  the  execution  debtor  (McCart- 
ney) was  the  absolute  owner  and  in  possession 
of  personal  property  sufficient  to  satisfy  the 
execution;  nor  can  there  be  any  doubt  that 
the  sheriff  is  liable  to  the  relator  for  the  full 
amount  of  the  execution,  unless  he  has  been 
excused  from  making  seizure  and  sale  of  the 
property  by  the  failure  or  refusal  of  the 
plaintiff   in    the    execution    to   give    the   in- 


*Bzecation8.-Thi8  case  is  dlstinffulsbed  in  Save  tt 
al.  V.  Dickerson  et  al.,  S3  Gratt.  861. 
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demnifying    bond    which    was    required    of 

him. 
48  *Whenever  an  officer  levies,  or  is  re- 

quired to  levy,  an  execution  on  prop- 
erty, and  a  doubt  shall  arise  whether  the 
property  is  liable  to  the  levy,  he  may  give 
notice  to  the  plaintiff,  his  agent  or  attorney 
at  law,  that  an  indemnifying  bond  is  re- 
quired in  the  case;  and  if  such  bond,  as  is 
prescribed  by  the  statute,  be  not  given 
within  a  reasonable  time  after  such  notice, 
the  officer  may  refuse  to  levy  on  such  prop- 
erty, or  may  restore  it  to  the  person  from 
whose  possession  it  was  taken,  as  the  case 
may  be.    Code  of  1873,  §§  4,  5. 

Were  the  circumstances  in  this  case  suffi- 
cient to  authorize  the  officer  to  demand  of  the 
plaintiff  an  indemnifying  bond  under  the  stat- 
ute before  he  could  be  required  to  make  the 
levy?  Did  a  doubt  arise,  a  reasonable  doubt, 
whether  the  property  of  the  debtor  was  sub- 
ject to  levy  under  the  execution?  We  are  of 
opinion  that  such  a  doubt  did  arise. 

The  execution  bore  date  on  the  11th  day  of 
June,  1870;  was  placed  in  the  officer's  hands 
on  the  11th  day  of  the  next  month  (July),  and 
was  returnable  on  the  fourth  Monday  in 
August  following.  When  the  officer  went  to 
McCartney's  house  to  levy  it.  McCartney 
informed  him  that  "he  was  entitled  to  the 
benefit  of  the  homestead  law  as  provided  liy 
the  constitution  of  Virginia;  that  he  claimed 
it,  and  claimed  his  personal  property  to  the 
extent  it  would  go."  It  seems  that  he  had 
not  then  set  apart  the  property  as  exempt  in 
the  mode  prescribed  by  the  statute,  because, 
as  he  stated,  he  had  no  form  for  the  pro- 
ceeding, and  knew  of  none,  and  he  inquired 
of  the  officer  if  he  knew  of  any,  insisting  at 
the  same  time  upon  his  claim. 

This  claim  the  officer  made  known  to  the 
plaintiff,  and  demanded  of  him  an  indemni- 
fying bond,  which  the  plaintiff  refused  to 
give;  in  consequence  of  which  refusal  there 
were  no  seizure  and  sale  of  the  property.* 

At  the  time  the  execution  was  issued, 
although  it  was  for  the  collection  of  a 
debt  contracted  prior  to  the  adoption 
44  *of  the  constitution,  the  debtor  was 
entitled,  under  Article  11,  §  1,  of  that 
instrument,  if  valid,  to  hold  the  property  in 
question  exempt  from  levy.  The  constitu- 
tion had  been  adopted  the  previous  year 
C1869),  and  the  general  assemblv  was  holding 
its  first  session  thereunder;  and  in  pursuance 
of  §  5,  Article  11,  had  passed  an  act  to  carry 
into  effect  the  homestead  and  exemption  pro- 
visions, which  act  was  approved  June  27, 
1870,  sixteen  days  after  the  execution  was 
issued  in  this  case,  and  fourteen  days  be- 
fore it  was  placed  in  the  officer's  hands. 

There  was  more  or  less  diversity  of  opinion 
among  the  judges  of  the  courts  and  the 
members  of  the  bar  as  to  the  validity  of  the 
exemptions,  affecting  antecedent  debts  and 
contracts,  provided  by  the  constitution,  and 
the  legislative  enactment  to  irive  effect  to 
such  exemptions;  and  the  invalidity  of  such 
exemptions  was  never  finally  and  author- 
itatively determined  until  the  decision  of 
this  court  in  the  Homestead  Cases,  ren- 
dered on  the  13th  day  of  June,  1872,  and  re- 
ported in  22  Gratt.  266,  et  seq. 


Judge  Christian,  in  delivering  the  opinion 
of  the  court  in  that  case,  adverting  to  the 
unsettled  state  of  the  law  on  the  subject,  and 
the  inconveniences  attending  it,  observed 
that  "it  was  much  to  be  regretted  that  a  sub- 
ject of  such  general  interest  and  importance 
should  not,  at  an  earlier  day,  have  received 
the  final  adjudication  of  the  supreme  tribu- 
nal constituted  by  law  to  pronounce  the 
supreme  law  of  the  state,  instead  of  being 
left  to  the  decision  of  inferior  courts,  some 
of  which  have  sustained  the  validity  of  the 
homestead  exemption,  while  others  have 
pronounced  against  it — ^thus  leaving  the  law- 
unsettled,  and  the  people,  both  debtor  and 
creditor,  in  doubt  as  to  their  rights  and  lia- 
bilities." 

In  other  states,  also,  which  adopted  con- 
stitutions after  the  termination  of  the  late 
war,  containing  provisions  for  exemptions 
similar  to  those  in  the  constitution  of  this 
state,   these   doubts   prevailed,  givinor 

45  rise  to  litigation  which  was  ^pursued 
through  various  channels  into  the  su- 
preme court  of  the  United  States.  See  Gunn 
V.  Barry,  15  Wall.  U.  S.  R.  610;  Edwards 
V.  Kearsey,  96  U.  S.  R.  (6  Otto),  595. 

But  it  is  argued  by  the  learned  counsel 
for  the  defendant  in  error  that  although  the 
right  to  the  exemption  is  granted  by  the 
constitution  to  the  householder  or  head  of  a 
family,  yet,  in  order  to  secure  the  benefit  of 
it,  he  must  comply  with  the  provisions  of 
the  statute  enacted  to  give  it  effect;  he  must 
select  and  set  apart  the  property  claimed  in 
the  mode  prescribed  by  the  statute.  This 
may  be  true.  He  may  never  assert  his  right. 
It  is  optional  with  him  to  assert  it  or  no». 
He  may  waive  the  benefit  of  it,  and  thus  be 
barred.  It  has  been  so  held  by  this  court. 
Reed  and  others  v.  Union  Bank  of  Win- 
chester, 29  Gratt.  719. 

But  it  cannot  be  said  that  he  intends  to 
waive  the  benefit  of  it  or  not  to  claim  it, 
when  he  expressly  declares  the  contrary  in- 
tention. 

If  the  officer  in  this  case  had  proceeded 
to  levy  the  execution  on  the  property 
claimed,  the  debtor,  if  entitled  to  the  exemp- 
tion, had  his  remedy  under  the  statute  to 
secure  it.  Code  of  1873,  ch.  188,  §§  16,  17. 
As  he  had  declared  his  intention  to  claim  it, 
he  would,  no  doubt,  have  carried  that  inten- 
tion into  effect  in  the  mode  provided  by  the 
statute,  if  the  levy  had  been  made.  When 
applied  to  by  the  sheriff  with  the  execution, 
he  had  not  made  his  declaration  of  intention 
by  deed  as  required  by  the  statute,  because 
of  his  ignorance  of  the  necessary  proceed- 
ing, the  statute  having  been  approved  only 
a  short  time  previous;  but  he  then  made 
known  his  claim  and  his  intention  to  assert 
it;  and  if  a  levy  had  been  made,  he  would, 
no  doubt,  have  consulted  counsel  and  under 
advice,  would  have  pursued  the  require- 
ments of  the  sections  of  the  act  already 
cited.  The  fact  is,  he  did  file  his  deed  of 
homestead  within  a  short  time  after  the  re- 
turn day  of  the  execution;  thus  manifesting 
his  good  faith  in  the  assertion  of  his  claim 
in  the  first  instance. 

46  ♦At  all   events,  under  the  peculiar 
circumstances  of  this  case,  we  are  of 
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opinion,  that  when  the  officer  was  required 
to  levy  the  execution  in  his  hands,  there 
was  a  doubt  whether  the  property  of  the 
debtor  was  subject  to  levy,  sufficient  to  au- 
thorize him  to  require  for  his  protection  an 
indemnifying  bond  precedent  to  the  levy. 
It  is  fair  to  infer,  that  the  plaintiff  himself 
entertained  such  doubt;  for,  it  does  not  ap- 
pear that  when  the  indemnifying  bond  was 
demanded,  he  specially  directed  a  levy,  but 
he  seems  to  have  left  the  officer  to  be 
guided  in  his  conduct  by  the  exigency  of  the 
writ;  nor  did  he  institute  his  action  until 
after  the  lapse  of  more  than  three  years 
from  the  time  the  alleged  cause  of  action 
arose,  nor  until  after  the  decision  in  the 
"Homestead  Cases,"  already  referred  to, 
and  the  report  of  that  decision  in  22  Grat- 

Under  the  circumstances,  if  he  desired  to 
have  the  property  of  his  debtor  levied  upon, 
he  ought  to  have  given  the  indemnifying 
bond,  and  taken  upon  himself  the  risk  of 
damage  incurred  by  seizure  and  sale,  and 
not  sought  to  impose  it  upon  the  officer, 
who  seems  to  have  acted  prudently  and  in 
good  faith  throughout. 

The  loss  of  his  debt  was  the  consequence 
of  his  own  neglect  or  fault,  and  the  law  will 
not  visit  it  upon  the  officer,  who  was  free 
from  blame. 

The  instructions  given  to  the  jury,  at  the 
instance  of  the  plaintiflF,  are  in  conflict  with 
the  views  expressed  in  this  opinion,  and  the 
second  instruction  offered  by  the  defendant 
and  rejected  by  the  court,  is  in  harmony 
with  those  views.  The  latter  should  have 
been  given  and  the  former  refused. 

If  there  was  any  error  in  admitting  as  evi- 
dence the  answer  of  the  witness,  John  F. 
Jones,  set  out  in  the  defendant's  first  bill  of 
exceptions,  it  could  not  have  prejudiced  the 
defendants  in  the  trial,  because  there  was 
evidence  before  the  jury  on  the  part  of  the 

defendant  to  the  same  effect. 
47  *The  judgment  of  the  circuit  court 

must  be  reversed  and  annulled,  the 
verdict  of  the  jury  set  aside,  and  the  cause 
remanded  for  a  new  trial  in  conformity  with 
the  views  expressed  in  this  opinion. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
a  written  opinion  filed  with  the  record,  that 
the  said  judgment  is  erroneous:  it  is  there- 
fore considered  and  ordered,  that  the  said 
judgment  be  reversed  and  annulled,  and  that 
the  plaintiff  in  error  recover  against  the  de- 
fendant in  error,  Paris  V.  Jones,  admin- 
istrator de  bonis  non  with  the  will  annexed 
of  John  Leffell,  deceased  (the  relator  in  this 
action),  his  costs -by  him  expended  in  the 
prosecution  of  his  writ  of  error  and  super- 
sedeas aforesaid  here,  to  be  levied  of  the 
goods  and  chattels  of  his  testator  in  the 
hands  of  the  said  defendant  in  error  to  be 
administered:  and  it  is  further  considered 
and  ordered  that  the  verdict  of  the  jury  be 
set  aside,  and  this  cause  be  remanded  to  the 
said  circuit  court  of  Craig  county  for  a  new 


trial,  and  for  further  proceedings  to  be  had 
therein,  in  order  to  final  judgment  in  con- 
formity with  the  views  expressed  in  said 
written  opinion:  all  of  which,  together  with 
a  copy  of  said  written  opinion,  is  ordered  to 
be  certified  to  the  said  circuit  court. 
Judgment  reversed. 


48  ^Preston  ft  Massie  v.  Heiakell's  Trustee. 

July  Term,  1879.  WytbevlUe. 
By  deed  in  1858  H  conveyed  to  P  all  his  rlffht.  title 
and  interest,  as  well  at  law  as  in  equity,  in  and  to 
Kinff's  salt  works  estate,  embraciDff  the  foUowlnff 
interests  la  the  Kind's  salt  works  estate.     The 
deed  then  sets  ont  the  persons  from  whom  H  de- 
rived the  several  interests,  and  the  amount  of 
each,  and  amonar  them  the  interests  derived  from 
three  C*s  stating  the  interest  of  each  C  to  be  one 
two  hundredth  and  seventieth.    By  deed  in  18QS. 
between  P  and  H,  this  first  deed  is  annulled.  P 
releases  to  H  all  claim  to  the  interest  of  H  in  said 
KiDff's  salt  works  derived  from  W— beinar  one 
twenty-fourth,  and  H  conveys  to  P.  for  a  certain 
sum.  with  general  warranty,  the  interest  in  the 
Klnar^s  salt  works  purchased  by  him  from— nam- 
ing all  the  persons  mentioned  in  the  first  deed, 
except  W.  and  setting  out  their  Interests  In  the 
same  way,  the  interest  derived  from  the  C's  belnc 
stated  at  the  same  amount    In  a  suit  by  the 
trustee  of  Haarainst  Pand  parties  claiming  under 
him.  it  appears  the  interests  derived  by  H  from 
the  C*s,  instead  of  beinsr  8.870  or  6.M0,  they  were 
11.640:   and  he  insisted  that  the  excess  over  0.540 
did  not  pass  by  the  deed  of  H  to  P— Hsld: 
I.  Dectds— Construction.— The  two  deeds  of  H  toP 
are  so  connected  that  the  court  may  look  to  the 
deed  of  1868  in  construing  the  deed  of  \Mi. 
J.  fl^Bie— S««ie.»— The  deed  of  1868  conveys  the  in- 
terest in  the  Kinff's  salt  works  estate  derived ' 
from  the  C*s:  this  isasufllcieut  description  to 
pass  the  whole  interest  of  H.  and  it  being-  appar- 
ent that  such  was  the  intention  of  both  H  and  P. 
the  addition  statinff  the  amount  of  the  interest 
derived  from  the  C's  will  not  restrict  the  opera- 
tion of  the  deed. 

3.  Ssaie— Paljc  Description— Compensation.— But  as 
both  H  and  P  were  under  a  mistake  as  to  the 
^      amount  of  the  interest  H  derived  from  the 

40       C's— and  the  *contract  and  conveyance  was 
made  under  that  mistake— H's  trustee  is  enti- 
tled to  compensation  for  the  excess  over  what  H 
was  supposed  to  possess. 

4.  Pleadloff -Second    Aaswor.t— The    court  below. 


*Palso  Doscrlptkm.— In  SUte  Savings  Bank  v.  Stew- 
art, m  Va.  451.  it  is  said:  "It  Is  one  of  the  maxims  of 
the  law  that  a  false  description  does  not  render  a 
deed  or  other  writing  inoperative,  if.  after  rejecting 
so  much  of  the  description  as  is  false,  there  remains 
a  sufllcient  description  to  ascertain  with  learal  cer- 
tainty the  subject  matter  to  which  the  instrument 
applies.  This  rule  of  construction  is  said  to  be  de- 
rived from  the  civil  law."  Falsa  d&monstratio  non 
nocet  de  eorpore  coMtrat.  2  Minor's  Inst  1063  (4th  Ed  ) ; 
IGreenleaf  on  Ev..  sec.  801;  8  Taylor  en  £  v..  sec. 
1218,  &c.;  Wooten  v.  Redd.  18Qratt  106.  209:  Preston 
&  Massie  V.  Heiskell.  82  Gratt  48.  60  and  60:  Broom's 
Learal  Maxims,  629.  &c.  (7th  Ed.) 

t5econd  Answer.— The  rule  under  which  P  was  al- 
lowed to  file  the  second  answer  was  followed  In 
Radford  V.  Fawlkes.  86  Va.,  820.  citing-  this  case: 
Bowles  V.  Woodson.  6  Gratt  78:  Bean  v.  Simmons,  9 
Gratt  889.    See  also  4  Min.  Inst  (2nd.  Ed.)  1315. 
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upon  the  bill  taken  for  confessed  as  to  P,  holds 
that  the  deed  of  H  to  P  did  not  convey  the  ex- 
cess of  K.MO,  and  directs  an  account  of  rents  and 
profltB.  At  the  next  term  of  the  court  P  applies 
for  leaTe  to  answer,  and  in  hia  answer  says  if  he 
is  to  make  compensation  for  this  excess,  there 
were  several  incnmbrances,  which  he  sets  out, 
on  the  interest  he  purchased  from  H,  which  H 
was  to  discharge,  and  did  not,  and  he  (P)  had 
paid  them:  and  asks  that  he  may  be  allowed 
them.  The  court  allows  the  answer  to  be  filed 
as  a  petition  for  a  rehearinar  of  the  decree,  and 
then  overrules  it.  and  decrees  that  the  trustee  of 
H  is  entitled  to  the  excess.  This  court  reversinff 
the  decrees,  sends  the  case  back,  allowing  P  to 
file  his  answer:  but  directing  he  shall  file  his 
cross  bill  to  put  in  Lssne  the  matters  between  P 
and  H  and  the  other  defendants. 

This  is  a  suit  in  equity  in  the  circuit  court 
of  the  county  of  Washington,  brought  in 
April,  1878,  by  Daniel  Trigg,  trustee  of  Wm. 
King  Heiskell,  against  The  Holston  Salt 
and  Plaster  Company,  George  W.  Palmer, 
Wm.  A.  Stuart,  Thomas  L.  Preston  and 
Heiskell's  adm'or.  The  object  of  the  suit 
w^as  to  recover  five-elevenths  of  the  stock  of 
•aid  company,  which  the  plaintiff  insisted 
Heiskell  had  not  sold  and  conveyed  to  Pres- 
ton in  certain  deeds  which  he  sets  out.  It 
appears  that  Heiskell  owned  certain  inter- 
ests in  King's  salt  works,  and  as  a  part  of 
them,  the  interests  of  Duncan  R.  Claiborne, 
James  Claiborne  and  John  Claiborne.  That 
by  deed  dated  the  30th  of  November,  1858, 
Heiskell  sold  and  conveyed  to  Thomas  L. 
Preston,  all  his  right,  title  and  interest,  as 
well  at  law  as  in  equity,  in  and  to  the  King's 
salt  works  estate,  and  all  the  appendages 
and  appurtenances  thereto  belonging  and 
used  therewith,  and  embracing  the  follow- 
ing interest  in  the  King's  salt  works  estate. 
He  then  sets  out  each  interest  and  from 
whom  derived,  and  stating  the  amount 
50  of  each  interest,  including  *that  de- 
rived from  the  Claibornes,  stating 
it  to  be  each  one  two  hundred  and  seventieth. 
The  proportionate  part  of  said  King's  es- 
tate hereby  conveyed,  to  be  paid  for  by  the 
said  Preston  at  the  rate  of  $400,000  for*the 
entire  King's  salt  works  estate;  $10,500  on 
delivery  of  the  deed,  the  residue  to  be  paid 
in  five  years,  with  interest  at  six  per  cent., 
payable  annually,  except  upon  those  por- 
tions which  are  either  encumbered  or  in  lit- 
igation. When  the  encumbrances  are  re- 
moved, or  the  title  decided  in  favor  of 
Heiskell,  then,  stating  how  the  payment  of 
the  $5,000  are  to  be  made. 

Preston  by  deed  dated  July  7th,  1859, 
conveyed  all  his  property,  including  his  in- 
terest in  the  King's  salt  works  estate,  to 
Robert  Gibbony,  in  trust  for  the  payment  of 
Preston's  debts:  and  Gibbony  having  paid 
the  debts  of  Preston  without  selling  his 
interest  in  the  King's  salt  works  estate,  by 
a  deed  bearing  date  the  14th  of  July.  1862,  in 
which  Gibbony,  Preston  and  Heiskell  united, 
Gibbony  released  to  Preston  said  interest, 
and  Preston  and  Heiskell  reciting  that  they 
desire  to  annul  the  deed  aforesaid  by  Heisk- 
ell to  Preston,  it  was  agreed  that  the  said 
deed  is  hereby  annulled,  and  that  this  deed 
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is  the  only  and  whole  contract  between  them 
touching  the  sale  and  purchase  of  interest 
in  the  King's  salt  works.  Preston  then  re- 
leases to  Heiskell  the  interest  which  Heiskell 
had  derived  from  Wm.  L.  Hunter,  being 
one-twenty-fourth;  and  Heiskell  bargains  and 
sells,  with  general  warranty,  to  said  Preston 
in  consideration  of  the  payment  of  $10,500 
(besides  certain  sums  Preston  and  Gibbony 
had  previously  paid  him),  the  interest  in  the 
Kind's  salt  works  purchased  by  him,  from — 
nammg  all  the  persons  mentioned  in  the 
deed  of  November,  1858,  except  that  de- 
rived from  Hunter — and  describing  the  in- 
terests in  the  same  manner  as  in  said  deed, 
the  interest  derived  from  the  Claibornes  be- 
ing stated  as  one  two  hundred  and  seven- 
tieth each.  In  October,  1862,  Preston 
51  and  wife  conveyed  to  Wm.  A.  *Stuart 
and  George  W.  Palmer,  his  entire  in- 
terest in  the  King's  salt  works  estate. 

The  difficulty  of  managing  the  King's  salt 
works  estate,  with  so  many  divided  interests, 
induced  the  parties  interested  to  obtain  an 
act  of  incorporation  under  the  name  of  the 
Holston  Salt  and  Plaster  Company,  and  esti- 
mating the  value  of  the  property  at  $450,000, 
each  owner  of  an  interest  was  to  have  stock 
in  the  company  in  proportion  to  the  amount 
of  his  interest  upon  that  valuation.  And  by- 
deed  of  the  18th  of  August,  1875,  Trigg,  as 
trustee  of  Heiskell,  in  consideration  of  $18,- 
750  of  the  stock  of  the  company,  conveyed 
to  the  company  all  the  interest  he  had  in 
the  King's  sale  works.  And  the  deed  pro- 
vided that  the  amount  of  stock  to  be  re- 
ceived in  payment,  should  be  increased  or 
diminished  as  the  interest  might  be  found 
greater  or  smaller.  The  plaintiff  claimed  in 
this  suit  that  the  interests  of  the  Claibornes 
in  the  property  which  they  had  sold  to 
Heisklell,  instead  of  being  only  one  two 
hundred  seventieths  each,  or  six  five  hun- 
dred and  fortieths  in  the  whole,  was  in  the 
whole  eleven  five  hundred  and  fortieths; 
that  Heiskell  had  sold  to  Preston  but  six 
five  hundred  and  fortieths,  and  the  other 
five  five  hundred  and  fortieths  was  retained 
by  Heiskell.  and  passed  under  his  deed  to  - 
the  plaintiff,  and  under  the  plaintiffs  deed  to 
the  company.  And  the  prayer  of  the  bill  was 
that  the  company  should  be  required  to  is- 
sue to  the  plaintiflF  stock  for  this  additional 
interest,  and  for  an  account  of  rents  and 
profits. 

The  cause  came  on  to  be  heard  on  the  24th 
of  May,  1878,  upon  the  bill  taken  for  con- 
fessed as  to  all  the  defendants,  (except  Stuart 
and  Palmer,  who  appeared,  and  leave  was 
granted  them  to  file  their  answer  by  July 
rules,)  and  the  court  held  that  by  their  deeds 
the  Claibornes  conveyed  to  Heiskell  all  their 
interests  in  the  King's  salt  works,  being 
eleven  five  hundred  fortieths  of  the  whole  es- 
tate; and  that  Heiskell,  by  his  deeds 
58  of  1858  and  1862,  ♦only  conveyed  to 
Preston  six  five  hundred  and  fortieths 
of  said  King's  estate,  part  only  of  said  Clai- 
bornes' interest;  and  that  the  balance  thereof 
being  five  hundred  fortieths  or  1.108,  did  not 
pass  by  said  deeds;  but  that  Heiskell  con- 
veyed the  same  to  the  plaintiff  by  his  trust  deed 
of  1869.  And  without  deciding  whether  the  ti- 
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tie  to  said  interest  of  1.108,  is  still  in  the 
plaintiff,  or  passed  by  his  deed  to  the  Hol- 
ston  Salt  and  Plaster  Company,  the  court 
referred  it  to  a  commissioner  to  report  the 
annual  rental  value  of  said  1.108  interest  in 
the  said  King's  estate,  with  its  interest  from 
the  end  of  each  rental  year  since  the  sale  by 
Heiskell  to  Preston;  who  is  responsible  for 
the  rents;  and  how  many  shares  of  stock  in 
the  said  Company  should  be  issued  for  said 
1.108  interests,  if  the  court  should  be  of 
opinion  that  stock  should  be  issued  there- 
for; and  any  other  matter,  &c. 

In  December,  1878,  the  commissioner  re- 
turned his  report,  to  which  Stuart  and  Pal- 
mer filed  several  exceptions;  but  as  this 
court  did  not  consider  the  report  it  is  not 
necessary  to  state  them. 

At  the  January  term,  1879,  Stuart  and 
Palmer  answered  the  bill.  They  insisted  that 
the  whole  interest  of  Heiskell  derived  from 
the  Claibomes  passed  by  his  deed  to  Pres- 
ton, and  by  Preston's  deed  to  the  defend- 
ants. They  insist  that  the  plaintiff  has  no 
relief  against  any  one  on  the  facts  of  the 
case;  but  if  he  has  any  relief  at  all  it  is 
against  Preston  for  compensation. 

At  the  same  term  the  court  gave  leave  to 
Preston  to  file  his  answer  in  the  cause,  and 
to  N.  H.  Massic  to  file  his  petition  to  be 
made  a  party  defendant,  and  the  plaintiff 
objected  to  the  filing  of  both  answers  and 
also  to  the  petition. 

Preston,  in  his  answer,  insisted  that  Heisk- 
ell had  sold  and  conveyed  to  him  whatever 
he  purchased  from  the  Claibornes.  He  ad- 
mits that  the  interest  of  Heiskell  in  the  said 
King's  estate  was,  as  plaintiff  claims, 
5S  11.540;  but  *he  denies  that  in  his  con- 
tract with  Heiskell  he  had  in  view, 
when  he  purchased,  any  specific  or  defined 
fractional  interest,  and  purchased  only  that 
interest.  He  purchased  of  Heiskell  the  en- 
tire interest  which  he  had  purchased  from 
the  Claibomes,  and  not  any  particular  por- 
tion of  it.  And  he  claims  that  plaintiff 
cannot  have  any  claim  against  Stuart  and 
Palmer  by  reason  of  anything  set  forth  \n 
his  bill.  The  only  demand  he  could  have  is 
against  the  defendant;  and  the  liability  of 
Stuart  and  Palmer  is  to  him. 

He  further  says  that  if  he  should  be  held 
to  account  to  the  plaintiff  for  any  unpaid 
purchase  money  on  these  Claiborne  interests 
by  reason  of  the  same  being  greater  than 
was  supposed,  then  Heiskell's  trustee  must 
account  to  him  for  encumbrances  paid  by 
him  on  the  interests  in  the  King  estate  sold 
and  conveyed  by  Heiskell  to  him.  And  he 
sets  out  several  encumbrances  which  he 
alleges  he  had  paid,  and  which,  by  their  con- 
tract, Heiskell  was  bound  to  pa>.  And  he 
concludes  by  saying  he  had  assigned  to  N. 
H.  Massie.  for  valuable  consideration,  his 
entire  claim  against  Stuart  and  Palmer  by 
reason  of  his  deed  to  them  of  October  1st, 
1862. 

Massie's  petition  alleges  that  Preston,  in 
March,  1878,  assigned  to  him,  for  value,  his 
claim  against  Stuart  and  Palmer,  and  he  in- 
sists that  what  is  due  from  Stuart  and  Pal- 
mer is  due  to  him,  and  not  to  the  plaintiff. 
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At  the  same  term  of  the  court  the  cause 
was,  by  consent,  brought  on  to  be  heard  upon 
the  petitions  to  file  the  said  answers  and  pe- 
tition, and  al^o  on  the  merits,  when  the 
court  allowed  Stuart  and  Palmer  to  file  their 
answer;  and  refused  to  allow  Preston  to  file 
his  as  an  answer,  but  gave  him  leave  to  file 
it  as  a  petition  to  rehear  the  former  decree. 
And  then  upon  the  merits  held  that,  by  the 
deed  of  30th  November,  1858,  Heiskell  sold 
and  Preston  bought  only  3.270,  of  the  Clai- 
borne interests;  and  by  the  terms  of  the 
deed  otiy  this  proportionate  part  of  King's 

salt  works  was  conveyed  and  con- 
54        tracted  to  be  paid  for;  and  by  the  *deed 

between  Gibbony,  Preston  and  Heisk- 
ell, the  same  3.270  was  conveyed  to  Preston, 
and  by  him  conveyed  to  Stuart  and  Palmer; 
that  the  additional  1.108  of  the  Claiborne  in- 
terests purchased  by  Heiskell  was  his  prop- 


erty, and  passed  to  his  trustee,  Trigg,  as 
tenant  in  common  with  the  other  sharehola- 
ers  in  said  King's  salt  works;  and  this  in- 
terest not  having  been  sold  to  Stuart  and 
Palmer,  is  a  subject  in  which  neither  Pres- 
ton nor  his  assignee,  Massie,  has  any  inter- 
est; and  that  being  the  sole  subject  of  litiga- 
tion here,  the  prayer  of  the  petition  of  Mas- 
sie is  denied,  and  the  motion  of  Preston  to 
open  and  reverse  a  former  decree  in  the  cause 
is  overruled.  And  it  was  decreed  that  the  Hol- 
ston  Salt  and  Plaster  company  should  issue 
a  certificate  of  Stock  to  Trigg,  trustee  of. 
Heiskell,  for  1.108  of  the  $450,000,  at  which 
King's  salt  works  was  valued  by  said  corpo- 
ration. And  the  commissioner  was  directed 
to  report,  forthwith,  the  amount  of  the  divi- 
dends on  the  said  1.108  interest  received  in 
five  years  before  the  institution  of  this  suit 
by  Stuart  and  Palmer,  who,  it  was  admitted, 
had  received  the  same.  And  the  commis- 
sioner having  reported  the  amount  of  said 
dividend  and  interest  thereon,  the  court,  on 
the  18th  of  January,  1879,  decreed  that  the 
plaintiff  should  recover  from  Stuart  and  Pal- 
mer the  sum  of  $1,424.90,  with  interest  on 
$1,176.90  from  January  1st,  1879;  and  that 
the  plaintiff  was  entitled  to  receive  all  divi- 
dends which  may  be  declared  upon  said  in- 
terest of  1.108  from  and  after  the  1st  of 
January,  1878.  And  Preston  and  Massie 
thereupon  applied  to  a  judpre  of  this  court 
for  an  appeal;  which  was  allowed. 

The  case  was  argued  by  Gilmore  and  Penn, 
for  Preston  and  Massie;  by  White  and  Buch- 
anan, for  Tricrg,  trustee,  and  by  J.  W.  John- 
ston and  D.  Trigg,  for  Stuart  and  Palmer. 

ANDERSON.    J.,   delivered   the   opinion 
of  the  court. 
55  *The  court  is  of  opinion,  that  Wil- 

liam King  Heiskell  sold  and  conveyed 
to  Thomas  L.  Preston,  by  the  deed  of  July 
14th,  1862,  the  interest  in  the  King's  salt 
works  which  he  purchased  from  John,  James 
and  Duncan  R.  Claiborne.  The  terms  of  the 
grant  are.  "the  said  Heiskell  bargains  and 
sells,  with  general  warranty,  to  said  Preston, 
♦  ♦  ♦  ♦  his  interest  purchased  from  John  Clai- 
borne, James  Claiborne  and  Duncan  R.  Clai- 
borne." And  as  further  description,  he  adds 
the  words,  "one  two-hundred  and  seven- 
tieth each."  We  do  not  think  these  words 
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were  intended  to  be  restrictive  of  the  quan- 
tity; or  to  imply  that  if  the  Claiborne  intei 
ests  were  greater,  he  only  sold  so  much  of 
them.  The  whole  record  shows,  that  he  had 
no  thought  that  those  interests  which  he  sold 
to  Preston,  could  be  more  than  he  supposed 
them  to  be.  He  sold  to  Preston  the  interest 
which  he  purchased  from  the  Claibornes,  and 
why  would  he  have  used  these  words  as  qual- 
ifying and  restricting  the  thing  he  sold,  when 
he  had  no  conception  that  it  was  greater  in 
quantity  than  he  and  Preston  mutually  be- 
lieved It  to  be.  This  clause  was  ei^idently 
added  merely  as  further  descriptive  of  what 
was  before  amply  descriptive  of  the  thing 
sold — what  he  had  purchased  from  the  Clai- 
bornes. 

He  had  before,  by  deed  of  30th  of  Novem- 
ber, 1858,  granted  to  Preston  "all  his  right, 
title  and  interest,  as  well  at  law  as  in  equity,'' 
in  said  salt  works.  First,  the  interests  con- 
veyed to  the  said  Heiskell  by  Joseph  E.  C. 
Trigg,  and  Rachel,  his  wife,  and  Walter  S. 
Branch — one  two  hundred  and  eighty- 
eighth  each.  Second,  the  interest  conveyed 
to  him  by  James  King,  consisting  of  one 
seventy-second,  one  five  hundred  and  for- 
tieth, and  one  nine  hundredth.  Third,  the  in- 
terests conveyed  to  said  Heiskell  by  John 
Claiborne,  James  Claiborne  and  Duncan  R. 
Claiborne — one  two  hundred  and  seventieth 
(the  word  each  probably  omitted  in  copying). 
This  last  is  the  same  interest  that  was  recited 
in  the  deed  of  1862.  Fourth,  the 
66  *interest  conveyed  to  said  Heiskell  by 
William  L.  Hunter — one  twenty- 
fourth.  Each  of  the  foregoing  interests  sold 
are  described  in  the  same  way,  as  interests 
purchased  by  Heiskell  from  such  a  person, 
or  persons,  and  then  the  quantity  of  each  is 
added,  as  further  descriptive. 

Subsequently  Preston  and  wife,  by  deed 
dated  July  7th,  1859,  conveyed  to  Robert  Gib- 
bony  the  Preston  salt  works  estate,  and  all 
their  right,  title,  claim  and  interest,  at  law 
and  in  equity,  in  the  King's  salt  works  estate, 
which  includes  his  aforesaid  purchase  from 
William  King  Heiskell,  in  trust  to  secure  his 
just  creditors,  and  to  indemnify  his  sureties. 

On  the  14th  July,  1862,  the  deed  of  that 
date,  herein  before  referred  to,  was  executed 
by  William  King  Heiskell,  Thomas  L.  Pres- 
ton and  Robert  Gibbony,  trustee  for  Thomas 
L.  Preston,  by  which  Gibbony  releases  to 
Preston  all  and  any  rights  vested  in  him  by 
the  deed  of  7th  of  July,  1859,  to  the  interests 
which  were  conveyed  to  the  said  Preston  by 
William  King  Heiskell.  by  the  deed  of  30th 
November,  1858.  And  the  said  Heiskell  and 
Preston  abrogate  and  annul  said  deed,  and 
declare  this  deed  to  be  the  only  and  whole 
contract  between  them,  touching  the  sale 
and  purchase  of  interest  in  the  King's  salt 
works;  and  Preston  releases  the  interest  in 
the  said  salt  works,  purchased  by  Heiskell 
from  William  L.  Hunter,  being  one  twenty- 
fourth.  And  the  said  Heiskell  bargains  and 
sells  to  said  Preston  all  the  other  interests 
which  he  had  conveyed  to  him  by  the  afore- 
said deed  Of  November  30th.  1858,  which 
includes  the  interest  which  he  purchased 
from  the  Claibornes. 


The  only  reason  assigned  in  the  deed,  for 
the  releasing  by  Gibbony  to  Preston,  all  the 
interests  which  he  had  purchased  from 
Heiskell,  in  the  King's  salt  works,  by  the 
deed  of  November  30th,  1858,  and  which 
Preston  had  conveyed  to  him,  by  the  deed  of 
July  7th,  1859,  is,  that  the  said  Gibbony  had 
"assets     sufficient  .  for    the    payment 

57  *of  the  debts,  without  touching   said 
interest."  And  this  explains  why  it  was, 

that  Heiskell  and  Preston  agreed  to  annul  the 
entire  conveyance  of  the  former  to  the  latter, 
by  said  deed  of  the  30th  of  November,  1858, 
and  then  by  the  same  instrument,  reconveyed 
to  him  all  those  interests,  except  the  interest 
which  Heiskell  purchased  from  William  L,- 
Hunter.  It  was  because  said  interests  were 
unnecessary  to  pay  Preston's  debts,  and  he 
wished  to  hold  them  unincumbered  by  the 
deed  of  trust;  and  as  Preston  had  acquired 
said  interests,  prior  to  making  his  said  deed  of 
trust,  and  they  had  been  embraced  in  it, 
they  felt  that  it  would  be  safest  to  annul 
that  deed,  and  that  Preston  should  hold 
them  by  a  conveyance  made  to  him,  subse- 
quently to  the  execution  by  him  of  the  deed  of 
trust.  This  seems  to  be  the  only  way  in  which 
it  can  be  explained.  Andtheidentical  interests 
which  had  been  conveyed  to  him,  by  the  deed 
of  1858,  except  the  Hunter  interest,  beings 
reconveyed  to  him  by  the  deed  of  1862,  in  con- 
struing the  latter  deed,  we  may  look  to  the 
former,  though  abrogated,  to  aid  in  ascer- 
taining what  was  the  intention  of  the  parties, 
as  to  what  property  was  conveyed  by  the 
latter.  As  it  was  evidently  the  intention  of 
Heiskell  to  sell  and  convey  by  the  deed  of 
1862,  the  same  interest  which  he  had  con- 
veyed by  the  deed  of  1858,  except  the  Hunter 
interest,  we  may  look  to  the  former  as  sho'w- 
ing  what  property  he  intended  to  convey  by 
the  latter  deed,  there  being  nothing  in  the  lat- 
ter indicating  any  change  of  purpose  as  to  the 
property  he  intended  to  convey,  except  as  to 
the  Hunter  interest.  And  a  reference  to  the 
deed  of  1858  with  this  view  confirms  the  cor- 
rectness of  the  construction,  which  we  have 
given  to  the  deed  of  1862,  that  it  passed  to 
Preston  the  entire  interest  which  Heiskell 
purchased  from  the  Claibornes;  and  that  it 
was  the  intention  of  Heiskell  to  transfer  it 
to  Preston,  and  of  the  latter  to  acquire  it. 

It  is  necessary  and  proper  now  to 

58  inquire,  what  interest  *in  the  Kingr*s 
salt   works   Heiskell   purchased  from 

the  Claibornes;  for  the  same  interest  he  sold 
and  conveyed  to  Preston.  The  language  of 
the  deed  of  the  24th  of  January,  1854  is.  "I 
Duncan  R.  Claiborne  have  this  day  bar- 
gained and  sold,  and  do  hereby  transfer  and 
convey,  to  William  King  Heiskell  (for  a  con- 
sideration expressed),  my  whole  and  entire 
interest,  in  and  to  the  estate  of  William  King, 
deceased,  inherited  by  me  from  and  through 
Thomas  J.  King,  my  half-brother,  deceased, 
together  with  my  share  of  the  dower  interest 
of  my  mother,  Sarah  M.  Claiborne,  also  my 
interest  of  the  interests  of  my  deceased  sis- 
ters, Charlotte  and  Anastasia  Claiborne." 

The  deed  of  14th  of  March,  1854  witnesseth 
that  the  said  James  Claiborne  doth  grant  unto 
the    said  William  King  Heiskell  all  the  right. 
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title,  interest  and  claim  which  he,  the  said 
James  Claiborne,  has  in  and  to  the  salt  works 
lying  and  being  in  the  county  of  Washington 
aforesaid,  in  the  state  of  Virginia,  known  as 
King's  salt  works!"  Here  is  inserted  other 
property,  and  the  deed  then  proceeds:  "The 
interests  hereby  intended  to  be  conveyed, 
being  the  same  which  descended  to  the  same 
James  Claiborne  by  the  death  of  his  half- 
brother,  Thomas  J.  King,  deceased,  and  of 
his  sisters,  Charlotte  and  Anastasia  Clai- 
borne, deceased,  they  having  died  intestate 
without  issue;  also  all  right,  title  and  interest 
which  the  said  James  Claiborne  now  has,  or 
may  have,  in  the  dower  interest  of  Sarah 
M.  Claiborne,  his  mother,  in  and  to  the  es- 
tate hereby  intended  to  be  conveyed." 

By  the  deed  of  28th  of  April,  1854,  John 
Claiborne  grants,  bargains  and  sells  to 
William  King  Heiskell  all  the  right,  title, 
interest  and  claim  which  he  has  in  the 
King's  salt  works,  in  almost  the  exact  terms 
of  the  deed  of  his  brother  James  to  the  said 
Heiskell,  just  recited. 

The  interests  conveyed  as  aforesaid  are 
not  enumerated,  but  the  bill  alleges  that  they 
are  eleven  five  hundred  and  fortieths  of  the 
whole  King  estate;  and  this  enumera- 
99  tion  ♦seems  to  be  correct,  by  the  as- 
sent of  all  the  parties.  This  was  then 
the  measure  and  value  of  the  interests 
which  William  King  Heiskell  purchased 
from  the  three  Claibornes.  We  have  seen 
that  he  bargained  and  sold  to  Thomas  L. 
Preston  the  entire  interests  he  purchased 
from  them,  but  in  the  deed  he  enumerates 
them  as  three  two  hundred  and  seventieths 
— that  is,  six  elevenths — of  the  whole  King's 
salt  works:  five  eleventh  interests  less  than 
they  actually  were. 

The  bill  also  alleges  that  the  contract  of 
Heiskell  and  Preston  was  made  under  the 
belief  that  the  Claiborne  interests  were  only 
one  two  hundred  and  seventieths.  That, 
we  think,  is  true,  as  seems  to  be  admitted. 
It  was  a  mutual  mistake  in  the  enumeration 
or  computation  of  the  interests,  which  were 
the  subject  of  the  sale  and  purchase.  But 
we  do  not  agree  with  the  further  presump- 
tion of  the  bill  that  the  parties  intended  to 
sell  and  purchase  only  the  fractional  inter- 
ests designated,  and  that  only  a  part  of  the 
fractional  interests  of  Heiskell,  as  enumer- 
ated, passed  by  his  deed  from  him  to  the 
said  Preston.  But  we  are  of  opinion,  as  we 
have  attempted  to  show,  by  the  terms  of 
the  deed,  it  was  the  intention  of  Heisk- 
ell to  sell,  and  of  Preston  to  purchase,  the 
entire  interest  which  the  former  held  in  the 
Kini^'s  salt  works  by  his  purchase  from  the 
Claibornes,  and  that  it  was  only  a  mutual 
mistake,  made  in  the  enumeration  and  com- 
putation of  those  interests;  which,  being 
merely  an  attempt  to  describe  what  had  been 
before  suflficientlv  described,  and  being  un- 
true, must  be  rejected  as  falsa  demonstratio. 
In  support  of  this  proposition,  we  are  referred 
by  the  learned  counsel  for  appellants  to  1 
Grcenlcaf  (13th  ed.),  pp.  356-6,  §  301,  where 
the  rule  is  thus  stated  by  the  eminent  author: 
"There  is  a  class  of  cases  (he  says)  in  which, 
upon  applying  the  instrument  to  its  subject 


matter,  whether  person  or  thing,  the  descrip- 
tion   in  it  is  true  in  part,  but  not  true  in  every 
particular."   The  rule  in  such  cases  is 

60  derived  from  the  *maxim,  "Falsa  de- 
monstratio non  nocet,  cum  de  corpore 

constat!"  Here  so  much  of  the  description  as 
is  false  is  rejected,  and  the  instrument  will 
take  eflfect  if  a  sufficient  description  remains 
to  ascertain  its  application.  They  also  cite^ 
in  support  of  the  same  principle,  Wooten 
V.  Redd's  ex'or,  12  Gratt.  196,  which  seems 
substantially  to  affirm  it. 

Numerous  other  cases  are  cited  which  we 
deem  it  unnecessary  further  to  notice,  as  we 
think  the  principle  is  so  well  founded  in 
reason,  ancl  so  well  settled  by  authority,  as 
to  need  no  further  citations  in  its  support. 

But  it  appears  on  the  face  of  the  deed  that 
Heiskell  only  received  payment  from  Pres- 
ton on  the  basis  of  this  mistaken  enumera- 
tion or  computation.  He  or  his  representative, 
we  think,  upon  the  facts  and  circumstances 
of  this  case,  are  entitled  to  compensation^ 
with  interest.  See  2  Minor's  Institute,  p.  226, 
and  cases  cited.  He  is  certainly  entitled  to 
compensation  from  Preston,  without  decid- 
ing as  to  the  liability  of  other  parties.  But 
Preston  alleges  in  his  answer  that  he  has 
claims  against  HeiskelU  which  are  a  valid 
set  off  against  such  claim.  We  intimate  no 
opinion  as  to  the  validity  of  his  claim,  which 
it  would  not  be  proper  to  do,  as  the  case  is 
not  matured-  for  a  decision  on  that  claim. 
But  surely  Preston,  or  his  assignee,  should 
be  allowed  an  opportunity  to  assert  and  es- 
tablish it,  if  it  is  due. 

The  court  overruled  Preston's  motion  for 
leave  to  file  his  answer,  upon  the  ground 
that  it  was  too  late,  the  bill  having  been 
taken  pro  confesso  as  to  him,  and  a  decree 
having  been  pronounced  in  the  cause;  but 
permitted  him  to  file  it  as  a  petition  for  a 
rehearing. 

N.  H.  Massie,  as  assignee  of  Preston,  ten- 
dered a  petition  before  the  final  hearing, 
setting  up  the  claim  of  Preston,  and  claim- 
ing the  right  to  stand  in  his  shoes,  by  virtue 
of  the  assignment  to  him,  which  he  exhib- 
ited   with  his  bill,  and  which  Preston 

61  admitted   in   his  answer,  praying  ♦to 
be    admitted  a  party  defendant,  and  to 

be  allowed  to  answer.  But  the  court  upon  the 
final  hearing,  rejected  his  petition,  and  over- 
ruled the  motion  of  Preston  for  leave  to  file 
his  answer,  or  to  rehear  the  cause  on  his  an- 
swer taken  as  a  petition  for  a  rehearing; 
and  pronounced  a  final  decree,  from  which 
an  appeal  was  allowed  Massie  and  Preston 
by  one  of  the  judges  of  this  court. 

If  the  decree  of  the  24th  of  May,  1878, 
rightly  adjudged  the  effect  and  intent  of 
the  deed  of  1862,  that  only  conveyed  to  Pres- 
ton, six  five  hundred  and  fortieths  of  the  Clai- 
borne interest,  and  that  the  residue  thereof, 
being  five  five  hundred  and  fortieths,  did 
not  pass  by  said  deed,  then  there  was  no  error 
in  refusing  to  set  aside  said  decree,  or  in  re- 
fusing to  allow  Preston  to  answer,  or  in  re- 
jecting the  petition  of  N.  H.  Massie.  because 
upon  that  adjudication  of  right,  Preston  had 
no  interest,  and  consequently  his  assignee 
could  have  none,  in  the  subject  of  contro- 
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versy.  But  this  court  has  placed  a  different 
construction  on  the  deed  of  1862,  from 
Heiskell  to  Preston,  and  holds  that  in  effect, 
and  according  to  the  intent  of  the  parties,  it 
passed  the  entire  Claiborne  interest  to  Pres- 
ton, and  that  therefore  he  is  interested  in 
the  question  of  compensation. 

The  court  is  of  opinion,  that  the  circuit 
court  erred  in  refusing  Preston  a  rehearing 
upon  his  answer,  taken  as  a  petition  for  a 
rehearing,  and  in  not  setting  aside  the  de- 
cree of  the  24th  May,  1878,  as  erroneous, 
for  the  reasons  hereinbefore  stated;  and  then 
permitting  Preston  to  file  his  answer,  and 
admitting  N.  H.  Massie  as  a  defendant,  and 
allow^ing  him  to  answer  the  plaintiffs'  bill. 
And  there  being  matters  involved  in  which 
there  may  be  a  conflict  of  interest  between 
him  and  some  of  his  co-defendants,  and  in 
the  decision  of  which  he  is  interested,  and 
to  the  end  that  such  matters  may  be  de- 
cided, it  is  necessary  that  he  should  file  a 
cross-bill  to  put  them  in  issue,  he  should 
have  been,  and  be  required  to  file  a  cross- 
bill for  that  purpose. 
68  *In  the  view  we  have  taken  of  the 

case,  it  is  unnecessary  to  consider  the 
question  whether  the  reservation  by  the  de- 
cree of  July,  1878,  to  Stuart  and  Palmer,  of 
the  right  afterwards  to  file  their  answer, 
was  general  as  to  all  matters  in  issue,  or  spe- 
cial only  as  to  such  matters  as  were  not  de- 
cided by  said  decree;  nor  to  decide  the  ques- 
tions raised  upon  the  statute  of  limitations 
as  to  the  rents,  as  the  plaintiff,  the  trustee 
of  William  King  Heiskell,  would  be  enti- 
tled to  no  rents,  his  grantor  having  parted 
with  his  entire  interest  in  the  subject,  but 
only  to  interest  upon  what  might  be  due 
him,  if  any,  of  the  purchase  money. 

Nor  would  it  be  proper  for  this  court,  in 
the  present  stage  of  the  case,  to  decide,  or 
to  intimate  an  opinion,  as  to  what,  if  any  is 
due  him,  and  what  parties  are  liable  there- 
for, and  whether  the  same  is  a  lien  upon 
the  subject,  and  attaches  in  the  hands  of 
subsequent  purchasers;  these  being  ques- 
tions in  which  Thomas  L.  Preston,  or  rather 
his  assignee,  are  interested,  and  upon  which 
they  have  a  right  to  be  heard;  and  which  in 
fact  have  not  been  adjudicated  by  the  court 
below. 

Nor  is  it  deemed  necessary  to  consider  the 
exceptions  taken  to  the  account  reported  bv 
the  commissioner,  as  upon  the  opinion  of 
this  court,  that  said  decree  of  May,  1878.  is 
erroneous,  no  account  of  rents  was  neces- 
sary or  proper. 

For  the  reasons  stated,  the  court  is  of 
opinion  to  reverse  the  decree  of  the  24th 
of  May,  1878,  and  the  subsequent  decrees 
founded  upon  it,  and  to  remand  the  cause 
to  the  circuit  court  of  Washington  county, 
for  further  proceedings  to  be  had  therein, 
in  conformity  with  this  opinion. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  William  King  Heiskell,  by  the  deed  of 
14th  of  July,  1862,  conveyed  to  Thomas  L. 
Preston  the  entire  interest  which  he 
63        purchased  from  the  *Claibornes  in  the 


King's  salt  works,  and  that  his  whole 
interest  having  passed  by  said  deed,  he  had 
nothing  of  it  left  to  convey,  and  no  part  of 
said  interest  was  conveyed  to  his  trustee  by 
the  deed  of  1869;  but  onlS^  his  claim  for  any 
unpaid  purchase  money  which  might  have 
still  been  due  him  from  the  purchaser. 

In   the   said  sale  and  purchase  the  parties, 
by    mutual  mistake,    having  enumerated    or 
computed    the  shares  or  interests  sold  to  be 
less    than  they  actually  were,  and  the  amount 
of  purchase  money  paid  was  upon  that  erro- 
neous   and  mistaken  computation.    Heiskell 
was  entitled  to  a  correction  of  the  mistake 
after  it  was  discovered,  and  to  further  pay- 
ment of  purchase  money  or  compensation. 
The   court  is  of  opinion,  therefore,  that  the 
decree  •  of  24th  of  May,  1878,  is  erroneous    in 
holding  that  William  King  Heiskell,  by  his 
said  deed  of  July  14th,  1862,  did  not  convey 
to   the  said  Preston  his  entire  interest   in   the 
King's  saltworks  which  he  purchased  from 
the  Claibornes,  but  only  a  part  thereof;  and 
that  the  residue  vested  in  his  trustee  by  the 
deed  of  1869;  and  that  all  the  proceedings 
and  the  decrees  of  17th  and  18th  of  Jan.,  which 
are  founded  on  that  erroneous  decision,  are 
erroneous.    Wherefore,  it  is  ordered  and  de- 
creed   that  said  decrees  be  reversed  and  an- 
nulled,   and  that  the    appellee,  Daniel  Trigg, 
trustee,  do  pay  to  the  appellants  their  costs 
expended  in  the  prosecution  of  their  appeal 
here.   And    the   court,   proceeding    to    make 
such   decree   as   the   court   below   ought    to 
have  made,   it  is  ordered   that   Thomas   L- 
Preston    have    leave  to  file  his  answer  in  this 
cause,  and  that  N.  H.  Massie  be  allowed  to 
file  his  petition  to  be  made  a  party  defend- 
ant   and  have  leave  to  answer  plaintiffs'    bill. 
And   the  court  being  of  opinion  that  the   mat- 
ters   in  controversy  touching  the  question    of 
compensation    between  said  Preston  and    his 
assignee,  Massie,  and  the  other  parties  to  the 
suit,   cannot  be  satisfactorily  put  in  issue   and 
adjudicated   without   a    cross-bill,    it    is    de- 
creed  and   ordered  that  said   Preston 
64        ♦and  Massie  be  required,  on  condition 
of  further  relief,  to  file  their  cross-bill, 
putting    such    matters    in    issue.      And    the 
cause  is  remanded  to  the  said  circuit  court 
for  Washington  county  for  further  proceed- 
ings to  be  had  therein  in  conformity  with 
this  order  and  the  principles  declared  in  the 
opinion  filed  with  the  record,  in  order  to  a 
final  decision. 

Decree  reversed. 


65        ♦Clayton  ft  Tyson  v.  Henley. 

Jaly  Term,  t87».  Wyth€vllle. 

Absent,  Moncure,  P. 

I.  Deeds— niDerals—Coiiftnictlon.—T  conveyed  to  8 
president  of  the  M  minlaar  comKutny  and  his  sno- 
cessors  In  office,  one-bait  of  all  tbe  minerals  in  a 
cerUin  tract  of  land  In  F  county,  except  Iron  ore. 
upon  tbe  consideration  that  said  M  Oo.  are  to  test 
tbe  lands  for  mineral,  nntil  12.000  is  expended,  if 
tbey  so  desired,  one-tbird  of  tbe  expense  to  be 
paid  by  T;  tbe  tests  to  be  made  or  abandoned  in 
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two  years— Hkld:  This  4eed  veited  a  fee  simple 
tn  said  minerals  In  the  grantees. 
a.  SaHW-ReeordatkNi— Sabjcqasat  PnrelMsen.— This 
deed  taayinff  been  dnly  recorded  constituted  notice 
to  all  subsequent  purchasers  of  the  land  of  the 
Interests  of  the  grantees  therein,  and  those  claim- 
ing under  them. 

3.  *!■■«  Wsie— 5— e.— Any  subsequent  deeds  made 
by  T  conveying'  the  land  in  trust  for  his  creditors, 
or  deeds  made  by  commissioners  under  decrees  of 
court  to  subject  the  land  to  satisfy  these  creditors, 
conveyed  to  the  purchasers  only  such  title  and 
interest  as  T  then  had,  and  said  purchasers  and 
the  persons  claiming  under  them  acquired  no  title 
to  the  mineral  interests  previously  conveyed  by 
saidT. 

4.  Jnrtadictlon.— Upon  a  bill  filed  by  a  creditor  of  the 
MMinlnffOo.  and  the  persons  constituting  that 
company  In  the  circuit  court  of  C  county,  to  sub- 
ject to  the  payment  of  his  debt  the  land  of  one  of 
them  lying"  in  C  county,  and  the  minerals  conveyed 
in  the  deed  of  T  to  S  lying  In  F  county,  one  of  the 
members  resides  in  C  county,  and  the  others  are 
non-residents  of  the  state— HxLb:  The  court  has 
jurisdiction  of  the  cause,  both  on  the  ground  that 
a  part  of  the  subject  sought  to  be  subjected  lay  in 
the  county  of  C  and  that  one  of  the  defendants 

resided  In  that  county. 
Of  '  •s.  Ltanltatloiis.«-in  such  suit  the  parties 

claiming  under  the  deeds  made  by  T  and 
the  commissioners  under  decrees,  claiming  ad- 
versely to  the  title  of  the  M  Co.  and  its  members, 
said  parties  thus  claimiuir  adversely  to  M  Oo.  and 
its  members,  cannot  set  up  the  statute  of  limita- 
tions as  a  bar  to  the  plaintiff's  claim,  the  M  Co.  and 
its  members  not  relylnar  apon  the  statute. 

6.  5«flM.— But  if  all  the  defendants  pleaded  the 
statute,  and  the  circuit  court  decided  the  case  In 
favor  of  the  plaintiff,  and  only  the  said  parties 
claiming  adversely  take  an  appeal— Held:  That  a 
party  appealing  must  show  some  error  In  the 
decree  affecting  himself;  and  as  the  M  Co.  and  its 
members  have  acquiesced  in  the  decree,  the 
adverse  claimants  cannot  rely  upon  the  statute 
in  the  appellate  court 

7.  Parties -Appeal.  ♦-How  an  objection  for  want  of 


•Statute  of  UaltatlMM.- This  defense  is  a  personal 
privilege  and  may  be  asserted  or  waived  by  the 
debtor  at  his  election.  McCartney  v.  Tyrer,  94  Va. 
mS;  Smith  v.  Hutchinson,  78  Va.  flU. 

The  principal  case  is  quoted  In  Welton  v.  Boffirs. 
45  W.  Va.  aM,  to  the  effect  that  a  plea  of  the  sutute 
of  limitations  is  a  personal  defence. 

tPartles-ObJectleii— Apperf.^Where  there  can  be 
no  final  adjudication  of  the  matters  in  controversy 
on  the  account  of  the  absence  of  a  party  In  interest, 
an  objection  for  want  of  parUes  may  be  made  for 
the  first  time  on  appeaL  Hinton  «t  al.  v.  Bland's 
Adm*r  •t  al.,  81  Va.  588,  cltlnr  Armen  trout  v.  Olbbons, 
86  Oratt  871 ;  Clayton  v.  Henley,  82  Id.  65;  Lynchburg 
Iron  Oa  v.  Tayloe.  19  Va.  671.  See  also  4  Mln.  Inst 
(tnd  Kd.)  988:  Saunders  v.  Oreggs.  81  Va.  500:  Shep. 
pard  ▼.  Starke,  8  Munf.  (Va.)  80:  Tayloe  v.  Spindle, 
8  oratt  (Va.)  44;  Thornton  v.  Grae.  15  Va.  L.  J.  log. 

The  principal  case  was  cited  In  Morgan  v.  Blatch- 
ley.  88  W.  Va.  168,  In  support  of  the  proposition  that* 
althoug'h  the  defect  or  lack  of  parties  be  not  sug- 
gested by  demurrer,  plea,  or  answer,  yet  if  It  be 
apparent  on  the  face  of  the  bill,  it  will  prevail  at 
the  hearing:  and,  even  though  not  raised  In  any 
way  in  the  lower  court  It  is  competent  to  make  the 
objection  in  the  court  of  appeals. 


proper  parties  shooM  be  made,  and  how  such  an 
objection  for  the  first  time  made  in  the  appellate 
court  will  be  treated,  see  the  opinion  of  Staphs.  J. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Carroll  cotinty,  brought  in  January, 
1874,  by  Thomas  B.  Henley  against  F.  L. 
Hale  and  seven  others,  who,  with  A.  V* 
Brown,  deceased,  constituted,  as  the  bill 
stated,  the  Meigs  county  Tennessee  and  Vir- 
ginia Mining  Company,  the  unknown  heirs  o£ 
said  A.  V.  Brown,  and  S.  S.  Clayton  and  J.  E. 
Tyson.  Hale  lived  in  the  county  of  Carroll, 
and  all  the  other  members  of  the  company 
were  residents  of  the  state  of  Tennessee.  The 
object  of  the  suit  was  to  subject  a  tract  of 
land  in  the  county  of  Carroll,  and  certain 
copper  and  mining  interests  in  land  in  the 
county  of  Floyd,  which  the  plaintiff  claimed 
belonged  to  said  company,  to  satisfy  a  debt 
of  $2,000^  with  interest  from  the  7th  of  June, 
1861,  which  was  due  from  said  company  to 
the  plaintiff  for  services  rendered.  This  debt 
was  evidenced  by  the  written  acknowledg- 
ment of  F.  L.  Hale,  superintendent  of 
Meigs  County  Tennessee  and  Virginia  M.. 
Co.,  at  the  foot  of  a  statement  made  out  by 
him  showing  the  work  done  at  the  diflFerent 
mines  of  the  company,  and  the  amount  due- 
Henley  for  his  services  at  each  mine. 

It  appears  that  previous  to  Febru- 
67  ary,  1854,  there  was  ♦in  Tennessee  a 
company  styled  the  Meigs  County 
Tennessee  Mining  Company,  of  which  John 
G.  Stuart  was  the  president;  that  by  deed 
bearing  date  the  10th  of  February,1854,  Rob- 
ert L.  Toncray  sold  and  transferred  to  said 
Stuart,  president  of  Meigs  County  Mining 
Company,  and  his  successors  in  office,  one- 
half  of  all  the  mineral,  except  the  iron  ore,  in 
and  upon  the  tract  of  land  therein  described, 
together  with  all  necessary  mining  privileges, 
including  wood  and  water;  and  the  tract  of 
land  is  set  out  as  containing  about  three 
hundred  acres.  The  consideration  stated  in 
the  deed  is  that  the  president  and  members 
of  said  mining  company  are  to  test  the  above 
described  lands  for  mineral:  the  company  to 
control  and  carry  on  the  work  until  $2,000 
was  expended,  if  they  so  desired — one-third 
of  the  expense  to  be  paid  by  Toncray.  The 
company  was  to  have  entire  control  and  man- 
agement of  the  work;  to  keep  an  account  of 
expenses  of  mining  operations^of  which  they 
should  pay  two-thirds  and  Toncray  one- 
third.  This  deed  was  admitted  to  record  on 
the  day  of  its  date  in  the  county  court  of 
Floyd  county.  After  this  deed  was  made, 
Stuart,  as  president,  &c.,  admitted  F.  L. 
Hale  and  another  into  the  company,  and  the 
company  was  known  as  the  Meigs  County 
Tennessee  and  Virginia  Mining  Company; 
and  Hale  was  the  superintendent. 

By  deed  made  in  the  same  month,  and  re- 
corded on  the  27th,  Toncray  conveyed  to 
Jackson  Godbey  the  tract  of  land  mentioned 
in  his  deed  to  Stuart,  with  improvements 
thereon  and  mining  interests  in  all  metals, 
"with  the  exception  of  n  copper  interest  that 
hath  been  conveyed  to  a  Tennessee  company." 
in  trust  to  secure  his  endorsers  on  a  note  h^r 
$3,500.  Tt  appears  further  that  Toncray  sub- 
sequently made  three  other  deeds  conveying 
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this  land  in  trust  to  secure  debts,  in  which  no 
exemption  of  the  mining  interest  conveyed  to 
the  Meigs  company  is  made.  And  it  appears 
that  in  1857,  in  a  suit  in  the  circuit  court 
of   Floyd   county,  in  which   Toncray 

88  was   plaintiff  and  the  trustees   in   *the 
said  four  deeds  of  trust  and  the  parties 

secured  were  defendants,  the  said  tract  of 
three  hundred  acres  of  land  was  sold  and 
purchased  by  Harrey  Deskins,  Andrew  J. 
kirby,  and  nine  others,  and  was  conveyed  to 
them  in  December,  1858.  And  it  appears 
further  that  in  another  suit  in  the  same 
court,  in  which  A.  J.  Kirby  was  plaintiff  and 
Harvey  De&kins  and  others  were  defend- 
aiUs,  the  said  land  was  sold  by  J.  L.  Tomp- 
Idas  as  commissioner,  and  by  deed  bearing 
date  the  2d  of  November,  1872,  Tompkins, 
commissioner,  conveyed  the  same  to  F.  A. 
Winston,  the  purchaser  at  the  sale.  The 
defendants,  Clayton  and  Tyson,  claim  as 
purchasers  from  Winston. 

The  plaintiff  in  his  bill  charged  that  all 
these  parties  had  both  constructive  and  actual 
notice  of  the  deed  to  Stuart;  and  in  fact  that 
all  of  them,  until  the  sale  to  Winston,  recog- 
nized the  right  of  the  Meigs  County  Tennessee 
and  Virginia  Mining  Company  to  the  mining 
interest  conveyed  by  said  deed  to  Stuart. 
And  the  prayer  of  the  bill  was  that  the  land 
in  Carroll  belonging  to  the  heirs  of  the  said 
A.  V.  Brown,  and  the  said  mining  interest  in 
the  land  in  Floyd  county  might  be  sold  and 
applied  to  the  payment  of  his  debt.  And  he 
sued  out  an  attachment  upon  the  land  and 
mining  interest  in  March,  1874.  The  bill  was 
taken  for  confessed,  as  to  the  absent  defend- 
ants by  publication,  and  as  to  the  defendants 
Toncray  and  Hale  by  service  of  process;  but 
at  the  August  term  of  the  court  Clayton  and 
Tyson  appeared  and  had  leave  to  answer. 
They  demur  to  the  bill  on  several  grounds, 
which  it  is  not  necessary  to  state.  After  ex- 
pressing their  ignorance  as  to  the  plaintiff's 
debt  and  from  whom  it  is  due,  they  deny  that 
the  Meigs  County  Tennessee  and  Virginia 
Mining  Company,  or  its  predecessor,  has  in- 
terest, either  vested  or  contingent,  in  the  land, 
which  they  call  the  Toncray  property;  and  in- 
sist that  they  are  the  fee  simple  owners  of  the 
entire  property,  including  land  and  minerals. 
They  deny   that   any  interest  in   said 

89  property  was  *ever  conveyed  to  either 
of   said    companies.    They  admit   the 

deed  from  Toncray  to  Stuart,  which  they  in- 
sisted only  vested  any  interest  in  said  min- 
erals upon  the  performance  in  two  years  of 
the  conditions  precedent,  that  the  company 
should  test  the  land  for  minerals,  and  that 
they  never  struck  a  lick  towards  complying 
with  the  condition.  They  refer  to  the  fact  of 
the  sale  under  the  deeds  of  trust,  and  say  that 
they  and  those  under  whom  they  claim  have 
held  possession  of  the  land  from   1861. 

At  the  October  term,  1874.  of  the  court 
there  is  an  entry  which  states — This  day 
came  the  defendants  and  filed  pleas  of  the 
statute  of  lim'tations,  and  S.  S.  Clayton  and 
J.  E.  Tyson  filed  a  special  plea  in  writinc:. 

Tr  the  progress  of  the  cans'*  the  land  in  Car- 
roll co«city  belonging  to  Brown's  heirs  was 
sold  under  a  decree  in  this  and  another  case, 


and  the  plaintiff  received  $928.68  as  his  por- 
tion of  the  purchase  money. 

The  cause  came  on  again  to  be  heard  on  the 
12th  of  August,  1876.  when  the  court  made  a 
decree  against  the  Meigs  County  Tennessee 
and  Virginia  Mining  Company  in  favor  of  the 
plaintiff  for  the  sum  of  $2,000,  with  interest 
from  the  7th  day  of  June,  1861,  and  the  costs 
of  suit,  subject  to  a  credit  of  $1,023.18,  as  of 
the  18th  of  October,  1875.  And  holding  that 
the  deed  from  Toncray  to  Stuart  conveyed  a 
fee  simple  estate  in  one-half  the  mineral  in- 
terest in  and  upon  said  land,  except  the  iron 
ore  therein,  and  that  the  subsequent  sales, 
deeds,  decrees  and  judgments  referred  to  in 
the  proceedings  in  the  cause  had  not  in  any 
manner  affected  the  rights  or  title  of  the  par- 
ties legally  claiming  under  that  deed,  decreed 
that  unless  the  defendants,  or  some  one  for 
them,  should  within  sixty  days  pay  off  and 
discharge  the  plaintiffs  debt  and  costs  of  the 
suit,  a  commissioner  named  should  proceed  to 
sell  at  public  auction,  &c.,  the  one  undivided 
half  in  fee  simple  of  the  mineral  in  and  upon 
said  land,  together  with  the  mining  privi- 
leges, including  wood  and  water  an<i 

70  other  *appurtenances,  except  the  iron 
ore,  upon  a  credit,  &c.  And  there- 
upon Clayton  and  Tyson  applied  to  a  judge 
of  this  court  for  an  appeal;  which  was  al- 
lowed. The  facts  are  sufficiently  stated  in 
the  opinion  of  Staples,  J. 

A.  A.  Phlegar,  for  the  appellants. 
J.  A.  Walker,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  Robert  L. 
Toncray,  by  his  deed  bearing  date  the  10th 
February,  1854,  conveyed  to  John  G.  Stuart, 
president  of  the  "Meigs  County  Mining 
Company,"  and  his  successors  in  office,  one- 
half  of  all  the  minerals,  except  the  iron  ore, 
in  and  upon  the  tract  of  land  now  claimed 
by  the  appellants,  and  the  interest  so  con- 
veyed became  afterwards  vested  in  the  per- 
sons composing  the  "Meigs  County  Ten- 
nessee and  Virginia  Mining  Company;"  and 
further  that  said  deed,  bein^  duly  recorded 
in  the  proper  county,  constituted  notice  to 
all  subsequent  purchasers  of  the  interests  of 
the  grantees  therein  and  those  claiming  un- 
der them. 

The  court  is  further  of  opinion  that  the 
several  deeds  of  trust  afterwards  executed 
by  the  said  Robert  L.  Toncray,  for  the  bene- 
fit of  his  creditors,  and  the  deeds  executed 
by  commissioners,  under  decrees  of  the  cir- 
cuit court  of  Floyd  county,  conveyed  to  the 
purchasers  under  whom  the  appellants  claim, 
only  such  title  and  interest  as  the  said  Ton- 
cray then  had;  and  consequently  said  pur- 
chasers, and  the  appellants  claiming  under 
them,  acquired  no  title  to  the  mineral  in- 
terests previously  conveyed  by  said  Ton- 
cray to  the  said  John  G.   Stuart. 

It  further  appears  that  Deskins  &  Co..  and 
all  the  parties  claiming  under  said  deeds  of 
trust,  and  under  the  deeds  of  said  commis- 
sioners,    including     F.     A.     Winston, 

71  *not   only   had   actual   notice   of    the 
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claim  and  title  of  the  said  mining  company  !  company.  The  appellants  assert  an  adversary 
and   those   composing    said    company,    but    title  to  the  property  in  controversy.  As    the 


that  they  repeatedly  recognized  that  claim 
as  valid. 

It  is  not  directly  proved  that  the  appel- 
lants had  such  notice;  but  the  fact  is 
charged  in  the  bill,  and  not  denied  in  the 
answers,  and  a  careful  examination  of  the 
record  leads  irresistibly  to  the  conclusion 
that  the  appellants  at  and  before  the  time  of 
their  purchase  were  perfectly  well  aware  of 
the  title  of  the  persons  composing  the 
"Meigs  County  Tennessee  and  Virginia 
Mining  Company."  As  against  these  latter 
parties,  then,  the  appellants  acquired  no  title 
to  the  property  in  controversy.  At  the  time 
of  the  institution  of  this  suit  it  was  vested 
in  the  persons  composing  that  company,  was 
used  as  its  proper  assets,  and  is  justly  liable 
to  those  having  valid  claims  against  it.  The 
justice  of  the  appellee's  claim  is  fully  estab- 
lished by  the  evidence,  and  is  not  seriously 
controverted  by  any  one. 

It  further  seems  to  the  court  that  one  of 
the  members  of  said  "Mining  Company" 
resided  in  the  county  of  Carroll  at  the  time 
of  the  institution  of  this  suit,  whilst  the 
others  were  non-residents  of  the  state  of 
Virginia. 

It  further  appears  that  the  appellee  sought 
by  his  bill  to  subject  to  the  payment  of  his 
debt,  besides  the  property  in  controversy^ 
certain  mineral  interests  in  the  county  ot 
Carroll,  and  that  a  decree  has  been  obtained 
by  him  for  the  sale  of  such  interest,  and  the 
proceeds  applied  in  part  to  his  debt.  Under 
such  circumstances  there  is  no  doubt  the 
circuit  court  of  Carroll  county  had  jurisdic- 
tion of  the  case,  notwithstanding  the  prop- 
erty in  controversy  is  situated  in  the  county 
of  Floyd.  The  residence  of  one  of  the  defend- 
ants was  sufficient  for  all  the  purposes  of 
such  jurisdiction  independently  of  the  fact 
that  other  real  estate  justly  liable  to  the 
debt  was  within  the  limits  of  the  said  county 
of  Carroll.  The  jurisdiction  of  the  court 
does  not,  as  seems  to  be  supposed,  grow  out 
of  the  attachment  proceedings,  which 
7%  are  merely  ancillary.  The  *attach- 
ment  may  be  entirely  disregarded,  and 
the  bill  sustained  as  an  ordinary  creditor's 
bill  to  obtain  satisfaction  out  of  the  real  es- 
tate. Both  the  residence  of  one  of  the 
defendants  and  the  locality  of  the  realty 
concurring  to  give  jurisdiction. 
The  court  is  further  of  opinion,  that  the 
plea  of  the  statute  of  limitations  is  in  general 
a  personal  defence  to  be  made  by  the  party 
against  whom  the  demand  is  asserted,  or  to 
be  waived  by  him,  if  he  desires  so  to  do. 
What  are  the  exceptions  under  which  third 
persons  may  insist  on  the  defence,  when  the 
debtor  fails  to  do  so,  is  not  necessary  now  to 
be  considered.  Dawson  v.  Callaway.  19 
Georgia,  583;  Grattan  v.  Wiggins,  23  Calif. 
R.  16,  25.  It  is  sufficient  to  say  the  present 
case  is  not  one  of  them,  and  it  was  not  com- 
petent for  the  appellants  to  interpose  the 
b?r  of  the  statute  against  appellee's  demand. 
They  do  not  cln^m  iind'^r  tVie  Mei<?s  County 
Tennessee  and  Virginia  Mining  Company, 
or  under  any  of  the  persons  composing  that 


persons  composing  the  "Mining  Company" 
consider  the  appellee's  claim  just,  and  are 
willing,  notwithstanding  the  lapse  of  time, 
that  it  shall  be  paid  out  of  their  estate,  why 
should  the  appellants  be  permitted  to  inter- 
pose and  object  to  the  payment?  If  a  debtor, 
recognizing  the  indulgence  of  his  creditor 
and  the  justice  of  his  demand,  is  unwilling 
to  plead  the  statute,  it  is  difficult  to  tell  upon 
what  ground  a  third  person  who  merely  as- 
serts title  to  the  property  can  be  permitted 
to  do  so.  The  debtor  might  have  waived  the 
benefit  of  the  limitations  in  writing — he  could 
effect  the  same  object  by  coming  into  court 
and  acknowledging  the  debt,  or  by  permit- 
ting the  bill  to  be  taken  for  confessed. 

It  would  seem,  however,  that  all  the  de- 
fendants united  in  the  plea  of  the  statute  of 
limitations — at  least  the  record  so  states — 
although  there  is  good  reason  to  be- 
78  lieve  this  a  *mistake,  and  that  the  ap- 
pellants alone  made  this  defence.  Be 
this  as  it  may,  the  circuit  court  overruled  the 
plea,  and  rendered  a  decree  in  favor  of  the  ap- 
pellee. From  that  decree  neither  the  "Minmg 
Company"  nor  any  member  of  it  has  ap- 
pealed. Are  the  appellants  entitled  to  de- 
mand a  reversal?  A  party  complaining  of  a 
decree  is  required  to  pomt  out  some  error 
prejudicial  to  his  interests.  If  the  proposi- 
tion already  stated  be  true,  that  the  appel- 
lants could  not  set  up  the  bar  of  the  statute 
of  limitation,  it  follows  they  cannot  in  this 
court  claim  a  reversal  of  the  decree  because 
the  circuit  court  did  not  sustain  the  plea 
when  interposed  by  the  debtor.  The  latter 
being  satisfied  with  the  decree,  the  api>el- 
lants  must  be  held  bound  by  it.  They  claim- 
ing under  a  hostile  title  cannot  be  heard  to 
complain  that  the  court  has  improperly  ap- 
propriated the  debtor's  property  to  the 
satisfaction  of  the  creditor's  claim — the 
debtor  himself  making  no  complaint.  The 
court  is  therefore  of  opinion,  that  if  there 
be  error  in  the  decree  of  the  circuit  court 
in  this  particular,  it  is  not  the  subject  of 
review  by  this  court. 

The  court  is  further  of  opinion,  that  the 
objection  made  in  the  court  below  and  in 
this  court  by  the  appellants,  that  the  "min- 
eral interests"  in  controversy  have  not  been 
subjected  to  the  tests  required  in  the  deed 
from  Toncray  to  John  G.  Stuart,  presi- 
dent, and  his  successors,  is  not  well 
founded.  The  evidence  satisfactorily  shows 
that  such  tests  were  made. 

None  of  the  parties  under  whom  appellants 
claim  ever  contended  otherwise:  so  far  from 
it.  all  of  them  seem  to  have  recognized  the 
tests  as  sufficient.  It  is  proved  indeed  that 
Robert  L.  Toncray  long  ago  brought  his 
suit  claiming  that  such  was  the  fact,  and 
relying  upon  it  as  a  ground  of  relief. 

The  court  is  further  of  opinion,  that  the 
objection  for  the  want  of  proper  parties 
comes  too  late,  if  indeed  the  objection  would 
have  availed  at  any  time.  The  biH 
74  filed  *by  the  appellee  avers  that  certain 
persons  named  by  him  now  compose 
the  "Meigs  County  Tennessee  and  Virginia 
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Miatng  Company;"  and  these  persons  are 
made  defendants — the  home  defendants  by 
service  of  process,  and  the  non-residents  by 
order  of  publication.  None  of  the  defendants 
controverted  this  averment;  nor  is  the  want 
of  proper  parties  suggested  in  the  pleadings. 
One  of  the  appellee's  witnesses  undertakes 
to  say  there  are  two  or  three  interests  not 
represented — ^persons  who  were  members  of 
the  company  in  1854.  It  is  very  probable  the 
witness  is  either  mistaken  upon  this  point, 
or  the  persons  alluded  to  by  him  have  long 
since  transferred  their  interests  to  others 
who  are  before  the  court.  Be  this  as  it  may, 
it  is  an  all-sufficient  answer  to  the  objection 
that  it  is  for  the  first  time  made  in  this 
court.-  Where  that  is  the  case  the  objection 
will  not  avail  unless  it  is  manifest  that  the 
absent  party  is  indispensable. 

The  rule  on  this  subject  is,  that  where  the 
defect  in  not  making  proper  parties  appears 
on  the  face  of  the  bill,  the  objection  may, 
and  ought,  to  be  made  by  demurrer.  Where 
it  does  not  so  appear  it  should  be  made  by 
plea  or  answer.  2  Rob.  Prac.  276,  old  ed. 
When,  however,  the  objection  is  delayed  till 
the  hearing  in  the  appellate  court — ^whether 
it  will  avail  or  not  will  depend  much  on  the 
circumstances.  If  the  absent  party  has  an 
interest  in  the  subject  matter  of  controversy, 
of  such  a  nature  that  a  final  decree  cannot 
be  made  without  affecting  that  interest,  the 
appellate  court,  of  its  own  motion,  will  direct 
that  he  be  brought  before  the  court,  whether 
the  objection  was  or  was  not  made  in  the 
court  below.  If,  on  the  other  hand,  the  in- 
terests of  the  absent  parties  are  separable 
from  those  of  the  parties  before  the  court,  so 
that  the  court  can  proceed  to  a  final  decree, 
and  do  complete  justice  without  affecting  the 
absent  parties,  the  latter  are  not  regarded  as 
indispensable.  A  defendant  who  claims  that 
certain  persons   should  be  made  parties  to 

share  a  common  burden  ought  to  make 
75        *the  objection,  as  a  general  rule,  in  the 

pleadings;  and  if  the  objection  be 
delayed  until  the  case  reaches  the  appellate 
court,  that  court  will  not  require  it  unless  it  Is 
clear  that  the  absent  party  is  likely  to  be  prej- 
udiced bv  the  decree.  Shields  v.  Barrow,  17 
How.  U.  S.  R.  130:  Story  v.  Livingston,  17  Pe- 
ters R.  359,  375.  Here  persons,  owning  more 
than  three-fourths  of  the  interests,  are  before 
the  court,  and  the  decree  is  for  the  sale  of 
those  interests  only.  Such  a  sale  cannot  af- 
fect the  interests,  of  the  absent  parties.  The 
purchaser  under  the  decree  will  occupy  the 
position  of  tenant  in  common  with  the  par- 
ties whose  interests  are  not  sold.  The  latter 
will  hold  their  shares  exempt  from  liability 
until  proper  proceedings  are  had  acrainst 
them  to  enforce  contribution.  Nor  will  they 
be  concluded  by  the  decree  in  this  case  from 
making  any  just  and  proper  defence.  It  »s 
3lso  to  be  borne  in  mind  that  the  objection 
for  want  of  proper  parties  is  not  made  by  the 
defendants  whose  interests  are  decreed  to 
be  sold,  but  by  the  appellants  who.  as  has 
been  seen,  are  not  in  privitv  with  these  de- 
fendants,  but   assert   an   adverse   claim. 

For  the  reasons  stated,  the  court  is  of 
opinion   there  is  no  error  in  the  decree  of   the 


circuit  court,  and  the  same  must  therefore 
be  affirmed. 

Decree   affirmed. 


76  ■^Robertson  v.  Trigg's  Adm'r  ft  als. 

July  Term.  1879,  WytheviUe. 
I.  Co-Saretles— ContributloB*— Sal»roKatioB.-Two    of 

tbe  saretiea  of  a  United  States  collector,  who  lias 
made  default,  and  died  insolveiit,  are  entitled  to 
be  Bubrorated  to  the  right  of  priority  of  tlie  United 
States,  in  tbe  payment  ofthe  debt,  when  they  b a. ve 
paid  it.  as  arainst  the  estate  of  another  suretx 
who  had  died  before  the  insolvency  of  the  collector, 
a.  S«ne— Sbbm.*— In  such  case  there  hayins*  been. 
six  sureties  to  the  bond,  two  of  whom  were  insol- 
vent at  the  time  of  the  collector's  death,  and  con- 
tinued to  be  so  until  their  death,  the  two  snreties 
who  paid  the  debt  are  entitled  to  recover  from  tt&e 
estate  of  the  deceased  surety  one-fourth  of  wtiat 
they  have  paid. 

3.  Same— Suae— 5abrogatloB— Federal  Stetiito.^T^e 
principles  of  equity  in  relation  to  subrogation.  a.re 
not  affected  by  the  U.  S.  sutute.  l  BrirhUey's  J>lac. 
of  Laws.  888.  S  8M,  which  provides  substitution  for 
the  surety  a&ainst  the  estate  of  the  principal, 
where  the  surety  pays  the  debt  as  to  which  tlie 
statute  ffives  the  United  States  priority  of  rlrlftt 
to  satisfaction. 

4.  Bonds— ScallBff—Confodarate  Money.— A  case  in 
which  it  was  held  under  the  circumstances,  that  a 
bond  executed  in  July.  1868,  for  a  loan  of  Confed- 
erate money,  should  not  be  scaled :  but  shonld  l>e 
applied  as  of  its  date,  as  a  payment  of  a  debt  dae 
the  borrower. 

5.  Ezoeptlons— Waiver  — Appeal  — R«vlew.— One  de- 
fendant. F,  flies  an  exception  to  the  commission- 
er's report:  which  is  relied  on  by  R,  another  de- 
fendant: but  at  the  hearing  in  the  court  belowr, 
this  exception  is  waived.  The  exception  bavinjr 
been  waived,  R  cannot  rely  upon  it  in  the  appellate 
court 

Daniel    Trigg,  of  Washington  county,  died 
in  Feb.,  1853,  and  John  A.  Campbell 

77  qualified    as    his     administrator.      *In 
March,   1855,  Campbell  filed  his  bill,   in 

which  he  stated  that  he  had  encountered  great 
difficulties  in  his  administration.  That  at  the 
time  he  qualified  as  administrator,  he  did  not 
doubt  the  sufficiency  of  the  estate  to  pay  all 
its  debts;  but  had  changed  that  opinion  m 
the  previous  November.  He  makes  a  num- 
ber of  the  creditors  of  Daniel  Trigg,  and 
among  them  Wyndham  Robertson  and 
James  Gait,  parties  defendants,  and  asks 
that  he  may  administer  the  estate  under  the 
direction  of  the  court.  He  afterwards  filed 


•Co-sureties— CoBtribatlon.— The  holding  thatif  oae 
of  a  number  of  sureties  discharges  the  common 
burden,  the  others  are  bound  to  contribute  eqnalLy- 
to  his  relief,  in  the  event  of  the  insolvency  of  the 
principal:  and  if  any  of  them  are  insolvent,  their 
shares  of  the  b^^rden  must  be  apportioned  amonc> 
those  that  are  solvent,  in  sustained  in  Hamsberrer 
et  aU  V.  Yancey  «t  al.,  88  Oratt  587:  Pace  v.  Pace,  Qo 
Va.  794.  See  also  8  Min.  Inst  (Snd  Ed.)  488  et  uq. 
See  alRO  Find  lay  v.  Trifirsr.  83  Va.  639. 

On  the  subject  of  sureties  on  official  bonds  the 
principal  case  is  cited  in  Myers  v.  Miller,  45  W 
Va.  611. 
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an  amended  bill,  making  the    widow    and 
heirs  of  Daniel  Trigg  parties  defendants. 

In  May,  1855,  there  was  a  decree  for  an 
account  of  debts,  &c.;  and  in  April,  1856 
there  was  a  decree  for  the  sale  of  the  real 
estate  of  Trigg. 

Prior  to  the  19th  of  September,  1856,  Camp- 
bell, who  had  been  appointed  a  commissioner 
to  sell  the  land,  and  the  commissioner  to 
take  the  accounts,  had  made  their  repgrts. 
On  that  day  the  court  made  a  decree  in 
which,  after  reciting  that  the  cause  not  then 
being  in  a  condition  which  would  authorize 
the  court  to  direct  a  distribution  of  the  as- 
sets of  Trigg's  estate,  ordered  that  John  A. 
Campbell,  the  commissioner,  do  loan  out 
any  money  of  said  estate  then  in  his  hands, 
or  which  might  come  to  his  hands,  taking 
bond  and  good  security  therefor,  payable  to 
himself  as  commissioner;  and  that  he  give 
the  undisputed  creditors  of  said  Trigg,  or 
such  of  them  as  may  desire  it,  the  prefer- 
ence of  borrowing  the  funds.  And  Wynd- 
ham  Robertson  being  a  creditor  in  his  own 
right  as  well  as  representing  the  estate  of 
Francis  Smith,  deceased,  Campbell,  in  July, 
1862,  lent   to  him  $5,917.13. 

No  further  proceedings  in  the  cause  seems 
to  have  been  taken  until  September,  1871,  when 
Robertson  and  Gait  filed  their  answer,  and 
also  their  cross-bill,  setting  up  a  claim  against 
the  estate  of  Daniel  Trigg,  on  the  ground 
that  he,  with  themselves  and  three  other  per- 
sons, had  been  the  sureties  of  Lilburn 
78  H.  Trigg,  as  collector  at  the  port  *of 
the  United  States  at  Richmond;  that  in 
1853  Lilburn  H.  Trigg  fell  in  arrear  as  col- 
lector to  the  amount  of  $24,618.80;  that  he 
was  then,  and  continued  until  his  death  to 
be  insolvent;  that  two  of  his  sureties  were 
also  insolvent;  that  plaintiflFs,  as  sureties  of 
said  Trigg,  had  paid  of  his  deficiency 
$14,791.48;  that  the  other  solvent  surety  had 
settled  with  them  for  his  one-fourth  of  the 
deficiency;  and  they  claimed  that  the  estate 
of  Daniel  Trigtr  was  liable  to  them  for  his 
fourth,  amounting  to  $3,697.87,  as  of  April 
7th,  1853,  and  that  they  were  entitled  to  pri- 
ority over  the  general  creditors,  on  the 
ground  that  they  were  entitled  to  be  sub- 
rojrated  to  the  right  of  the  United  States. 

The  accounts  were  again  referred  to  the 
commissioner,  who  made  his  report;  to  which 
there  were  exceptions  by  Robertson  and 
Gait,  and  by  Findlay  and  others.  The  only 
Question  in  this  case  related  to  the  claims  of 
Robertson  and  Gait:  and  the  facts  as  to  these 
are  stated  in  the  opinion  of  Judpre  Burks. 

The  cause  came  on  to  be  heard  on  the  23d 
of  Oct..  Ift75.  and  acrain  on  the  17th  of  Jan., 
1876,  By  th**  ^rst  decree  the  court  held  that 
the  single  bill  executed  by  Robertson  to 
Camnb*"!!  in  1862  •s^mtild  be.  to  the  amount 
decrpM  in  favor  of  Robertson,  settled  as  of 
Its  full  value,  and  for  any  balance  of  said 
debt  it  should  be  scaled  as  of  its  date.  By  the 
second  decree  it  was  held  that  Robprtson 
and  Oalt  were  onlv  entitled  as  against  Daniel 
TrifiTg^s  estate  to  one-sixth  of  the  amount  they 
had  paid:  but  for  this  thev  were  entitled  tnbe 
substituted  to  the  rights  of  the  United 
States,   and  to   have  priority  over  the  other 


creditors;  and  there  was  a  decree  in  their 
favor  for  this  sum,  with  interest  from  the 
25th  of  April,  1853,  until  paid.  And  there- 
upon Robertson  applied  to  a  judge  of  this 
court  for  an  appeal;  which  was  allowed. 

The  case  was  argued  by  J.  L.  White,  for 
the   appellant;    A.   A.   Gray,  for   Gait;    Gil- 
more,  for  Trigg's  adm'r,  and  J.  W.  John- 
ston, for  the  creditors. 

79  •         *BURKS,  J.,  delivered  the  opinion  of 

the  court. 

Contribution  among  sureties  is  founded  in 
natural  justice  and  the  equitable  principle  o! 
equality  of  burden  and  benefit.  If  one  of  a 
number  of  sureties  discharge  the  common 
burden,  the  others  are  bound  to  contribute 
equally  to  his  relief,  in  the  event  of  the  in- 
solvency of  the  principal;  and  if  any  of  them 
are  insolvent,  their  shares  must  be  appor- 
tioned among  those  that  are  solvent.  These 
principles  are  well  settled.  Preston  v.  Pres- 
ton and  others,  4  Gratt.  88;  Wayland  v. 
Tucker  and  others,  id.  267;  1  Story's  Eq. 
Juris.,  §§  493,  495;  Dering  v.  Earl  of  Win- 
Chelsea,  1  Lead.  Cas.  Eq.  and  notes  (4th 
ed.),  120  (top  p.). 

There  were  six  sureties  upon  the  official 
bond  of  Lilburn  H.  Trigg  as  collector  of 
customs  for  the  district  of  Richmond,  and  if 
they  were  all  solvent,  and  James  Gait  and  the 
appellant  (Robertson)  have  shown  them- 
selves entitled  to  contribution  at  all,  the  es- 
tate of  Daniel  Trigg,  one  of  the  sureties, 
would  be  bound  to  contribute  to  Gait  and 
Robertson  one-sixth  part  of  whatever  sum 
was  paid  by  them  to  the  United  States  for 
their  common  principal,  with  interest  thereon 
from  the  date  of  such  payment.  But  it  is  very 
clear  from  the  evidence  that  two  of  the  sure- 
ties— namely,  Henry  L.  Brooke  and  Charles 
Bell  Gibson — were,  at  the  time  the  payment 
was  made  and  ever  afterwards,  utterly  in- 
solvent, and  have  never  contributed  anything 
to  reimburse  Gait  and  Robertson  for  the 
amount  paid  by  them.  The  only  witness  ex- 
amined touching  the  solvency  of  Brooke  and 
Gibson  describes  them  as  being  in  the  most 
straitened  circumstances  and  as  "living  from 
hand  to  mouth;"  further  testifying,  that  he 
was  very  familiar  with  all  the  circumstances 
attending  the  execution  of  the  bond  of  Trigg 
as  collector,  and  that  he  always  regarded  the 
names  of  Brooke  and  Gibson  "as  mere  make- 
weights.'* No  countervailing  testimony 

80  was  taken.  If  any  witness  *could  have 
been  found  who  would  have  sworn  to 

the  solvency  of  these  men,  or  who  would 
have  said  that  it  was  even  doubtful,  it  is 
fair  to  presume  that  he  would  have  been 
produced  and  examined  in  the  cause. 

When  the  accounts,  ordered  by  the  court, 
were  bein^:  taken,  Robertson  furnished  to 
the  commissioner  a  statement  made  out  by 
Gait,  showing  the  net  amount  paid  by  them 
to  the  United  States  on  account  of  the  de- 
fault of  the  collector,  to  which  statement 
there  was  subjoined  a  written  memorandum, 
siVncd  bv  them  and  dated  July  30. 1855.  in  the 
followinpr  words:  "Of  this  ($14,791.48.  the  net 
amoimt  claimed  in  the  statement),  C.  F.  T. 
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(admitted  to  be  Connelly  F.  Trigg,  one  of  the 
sureties  on  the  bond)  has  paid  one-fourth 
part,  and  we  expect  another  one-fourth  part 
to  be  paid  out  of  Dr.  Trigg's  estate,  or  by  his 
heirs;  but  the  administrator,  seeming  not  to 
feel  authorized,  and  referring  the  matter  to 
the  court,  we  now  claim  contribution  from 
Dr.  Trigg's  estate,  of  what  it  is  legally  liable 
for,  of  the  amount  paid  by  us.  We  suppose 
our  legal  claim  is  limited  to  one-sixth, 
$2,465.24,  with  interest  from  14th  April, 
1853."  This  paper  is  relied  upon  by  the  coun- 
sel for  some  of  the  appellees,  as  showing  an 
admission  by  Gait  and  Robertson,  that  they 
were  entitled  to  receive  from  Daniel  Trigg's 
estate  only  one-sixth  part  of  the  amount 
paid  by  them  to  the  United  States. 

This  is  not,  we  think,  a  fair  construction 
of  this  paper.  They  evidently  mean  to  claim 
all  they  are  legally  entitled  to  receive,  and 
they  "suppose"  their  "legal  claim  is  limited 
to  one-sixth,"  &c.  At  most,  this  language 
only  shows  inadvertence,  or  mistake  in  a 
matter  of  law.  It  does  not  amount  to  an 
estoppel.  No  one  has  been  misled  by  it  to 
his  prejudice.  Although  they  may  have  sup- 
posed and  so  stated,  that  they  were  legally 
entitled  to  receive  from  Dr.  Trigg's  estate 
only  one-sixth  part  of  the  money  paid  by 
them,  yet  if  they  were  really  entitled  to  have 
one-fourth  of  that  sum  instead  of  one- 
81  sixth,  ♦they  are  not  precluded  by  any- 
thing ill  that  paper  from  receiving  the 
one-fourth.  They  certainly  never  intended  to 
release  or  abandon  any  right  they  had.  In- 
deed, in  that  very  paper,  they  say,  that  they 
"expect  another  one-fourth  to  be  paid  out 
of  Dr.  Trigg's  estate;"  and  such  is  their 
claim,  asserted  as  well  in  their  cross-bill  as 
in  their  answer  to  the  original  bill  filed  by 
Trigg's   administrator. 

So  it  seems  to  us  very  clear,  both  on  the 
law  and  the  facts,  that  if  Gait  and  Robert- 
son are  entitled  to  contribution  at  all,  the 
share  to  be  contributed  by  Daniel  Trigg's 
estate  is  one-fourth  instead  of  one-sixth,  as 
determined  by  the  decree  of  the  circuit 
court,  and  that  said  decree  in  that  respect 
and  to  that  extent,  is  erroneous. 

But  it  is  contended  by  the  counsel  for  some 
of  the  appellees,  who  are  creditors  of  Daniel 
Trigg,  that  Gait  and  Robertson  have  not 
shown  themselves  entitled  to  contribution 
from  any  of  their  co-sureties;  that  the  alleged 
default  of  the  collector  and  his  insolvency, 
and  the  payment  on  account  of  said  default 
claimed  by  Robertson  and  Gait  to  have  been 
made  by  them,  are  not  established  by  the 
evidence;  and  that  even  if  such  default  and 
payment  were  established.  Gait  and  Robert- 
son are  not  entitled  to  the  priority  over 
other  creditors  of  Daniel  Trigg  accorded  to 
them  by  the  decree  of  the  circuit  court. 

If  we  look  alone  to  the  accounts  of  the  col- 
lector, as  stated  by  the  accounting  officers  of 
the  treasury  department,  certified  transcripts 
of  which  are  filed  bv  the  appellees  as  evidence 
in  the  cause,  no  default  is  made  apparent. 
But  these  settlements  by  and  with  the  col- 
lector were  wholly  ex  parte  in  relation  to  the 
sureties.  They  certainly  are  not  conclusive 
in  a  controversy  among  the  sureties  and  their 


creditors.  At  most,  they  can  only  be  accorded 
the  force  and  weight  due  to  prima  facie  evi- 
dence. United  States  v.  Eckford's  ex'ors,  1 
Howard,  250,  263;  U.  States  v.  Boyd,  5  How. 
U.  S.  29.  This  is  all  the  weight  they 
82  ♦would  be  entitled  to  in  a  suit  on  the 
bond  against  the  sureties.  A  fortiori, 
they  can  receive  no  greater  consideration  in 
a  controversy  between  the  sureties.  Their 
effect  may  be,  and,  we  think,  has  been  over- 
come by  other  competent  evidence  adduced 
by  the  appellant. 

It  is  proved  by  the  witness  John  H.  Bosher, 
that  in  April,  1853,  in  company  with  Galt^  he 
examined  the  accounts  of  Lilburn  H.  Trigg, 
and,  upon  such  examination,  he  found  that 
Trigg  was  indebted  to  the  United  States,  its 
collector  and  depositary,  in  the  sum  of  about 
$24,600;  that  Trigg  admitted  that  amount  as 
the  correct  balance  against  him,  and  that  he 
was  unable  to  pay  it.  It  was  further  proved 
by  another  witness,  George  H.  Tompkins, 
the  collector's  clerk,  that  Trigg  was  then  in- 
solvent and  so  continued  as  long  as  helived. 
The  proof  is  positive  and  not  contradicted, 
that  as  soon  as  this  large  balance  was  ascer- 
tained to  be  owing  by  Trigg,  and  that  he  was 
insolvent  and  unable  to  pay  it,  the  whole 
amount  was  paid,  a  portion  by  Trigrg^'s 
friends,  and  the  residue  by  Gait  and  Robert- 
son, his  sureties.  The  amount  paid  by  Gait 
and  Robertson  was  placed  in  the  custody  of 
William  H.  McFarland,  then  president  of 
the  Farmers  Bank  of  Virginia,  who  put  it  "in 
the  vault  of  said  bank  and  kept  it  there  un- 
til Lynch,  Trigg's  successor  in  office, 
qualified,  when  it  was  paid  over  to  him. 

This  proof  clearly  establishes  the  default 
and  insolvency  of  Trigg,  and  the  payment  by- 
Gait  and  Robertson.  It  is  immaterial  whether 
Trigg's  successor,  Lynch,  to  whom  the 
mone^  was  paid,  had  authority  to  receive  it  or 
not,  if  he  accounted  for  it  to  the  United 
States.  He  must  have  so  accounted  and  paid 
over  the  money  to  the  United  States,  as  no  ac- 
tion on  the  collector's  bond  or  other  leg^al 
proceeding  was  ever  instituted,  as  far  as  ap- 
pears, to  recover  the  balance  due  from  Triggr, 
Indeed,  the  transcripts  from  the  treasury  de- 
partment show,  that  the  government  received 
all  it  was  entitled  to,  by  whomsoever 
88  paid.  It  is  *ccrtain  that  Trigg  did  not 
pay  that  large  balance;  for  it  is  shown 
that  he  was  insolvent  and  confessedly  unable 
to  pay  it.  It  must,  therefore,  have  been  paid 
by  other  persons,  and  the  evidence  leaves  no 
room  to  doubt  who  those  persons  were. 

Trigg  was  required  by  law  to  render  his 
accounts  quarter-yearly  to  the  proper  ac- 
counting officers  of  the  treasury  within  three 
months,  at  least,  after  the  expiration  of  each 
successive  quarter.  1  Bright  Dig.  of  Laws 
U.  S.  16,  §  3.  He  could4  therefore  have  ren- 
dered  his  accounts  for  the  quarter  ending  on 
the  31st  day  of  March.  1853,  at  any  time 
within  three  months  after  that  date.  The  ac- 
count  rendered  by  him  for  that  quarter,  as 
shown  by  the  transcript,  bears  date  April  6, 
1853.  His  accounts  appear  to  have  been  au- 
dited in  the  treasury  department  in  July.  1883. 
He  is  debited  in  the  auilited  accounts  with 
$24,577.86  for  duties  on  merchandize  from  the 
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1st  Jan.  to  31st  March,  1853,  and  is  credited 
by  amount  of  warrant  in  favor  of  the  treas- 
urer of  the  United  States,  No.  224  (deposit}, 
dated  31st  of  March,  1853,  $24,639.57.  This  is 
near  the  amount  of  the  balance  which  the  wit- 
ness Bosher  ascertained  in  April,  1853,  from 
an  examination  of  Trigg's  accounts  in  his  of- 
fice, and  from  Trigg's  own  admission,  to  be 
owing  by  him  to  the  United  States,  which,  he 
said,  he  was  unable  to  pay.  In  his  account 
rendered  to  the  department,  which  has  been 
already  referred  to,  he  credits  the  United 
States  with  the  aggregate  amount  of  $24,- 
639.57,  and  debits  the  same  amount  in  his 
hands  as  depositary.  It  would  thus  seem  that 
at  the  date  of  the  rendition  of  this  account, 
April,  1853,  he  had  not  paid  into  the  treasury 
the  balance  in  his  hands,  although  the  war- 
rant before  referred  to  in  favor  of  the  treas- 
urer is  dated  31st  March.  The  actual  settle- 
ment of  his  accounts  was,  no  doubt,  made  at 
some  subsequent  period,  and  the  warrant 
dated  back  to  the  end  of  the  last  quarter,  when 

the  balance  appeared  to  be  owing.  He 
84        had  a  strong  motive  so  to  adjust  "^and 

arrange  his  accounts  and  settlements 
with  the  government  as  not  to  disclose  on 
the  face  of  the  papers  any  delinquency  or 
breach  of  ofhcial  duty. 

There  is  some  discrepancy  in  dates  in  the 
descriptions  of  the  official  bond  under  which 
Trigg  was  discharging  the  duties  of  collector 
when  his  default  occurred.  In  the  accounts 
rendered  by  him,  he  describes  the  bond  as 
dated  June  14th,  1849.  In  some  of  the  accounts 
audited  by  the  department,  the  bond  is  de- 
scribed as  dated  June  14th,  1849,  and  in  oth- 
ers October  1st,  1850;  while  the  bond,  a  copy 
of  which  is  filed  by  the  appellant,  and  the  only 
copy  of  any  bond  which  is  filed,  purports  to 
be  dated  27th  day  of  September,  1850. 
Whether  there  were  really  more  bonds  than 
one,  or  whether  the  apparent  discrepancies 
arc  the  result  of  mistake  or  inadvertence,  we 
have  no  means  of  determining  with  certainty. 
If  there  were  others,  however,  besides  the 
one  relied  on  by  the  appellant,  those  of  the 
appellees  who  are  contesting  the  appellant's 
claim,  when  they  were  procuring  transcripts 
of  the  accounts,  might  and  probably  would 
have  obtained  copies  of  those  bonds,  and  ex- 
hibited them  as  proofs  in  the  record.  It  is 
affirmed  by  the  counsel  for  the  appellant  that 
the  bond — a  copy  of  which  is  filed — is  the 
only  one  ever  given  by  Trigg  during  his  term 
of  office.  Such,  we  think,  is  the  fair  presump- 
tion from  the  circumstances.  The  condition 
of  that  bond,  which  is  in  the  form  prescribed 
by  statute,  is  certainly  sufficient  to  bind  the 
sureties  for  any  default  of  the  collector  oc- 
curring subsequently  and  during  the  term 
of  h's  office.  1  Howard,  supra.  If  that  bond 
has  been  superseded  by  another,  it  devolved 
upon  the  contesting  appellees  to  show  it. 
They  have  not  done  so. 

The  defalcation  and  insolvency  of  TrigR. 
and  the  payment  on  account  thereof  by  Gait 
and  Robertson,  two  of  the  sureties,  bound  by 
their  obligation  to  answer  for  the  default  of 
their  principal,  being  established,  it  is  in- 
sisted,   nevertheless,  that  these  two    sureties 


are  not  entitled  to  the  priority  given  them 
by   the    djecree    of   January    17,    1876. 

85  *Under  the  statutes,   both    of    the 
United    States  and  of  this  state,  if    the 

estate  of  a  deceased  debtor  in  the  hands  of 
his  personal  representative  is  insufficient  to 
pay  all  the  debts  of  the  decedent,  the  debts 
owing  to  the  United  States  shall  be  first 
satisried.  1  Brightly's  Dig.  of  Laws,  17,  §  10; 
Id.  381,  §  265;  Rev.  Stat.  U.  S.  (1st  ed.),69l, 
§  3466;  Code   (Va.),   1873,  ch.   126,  §  25. 

Daniel  Trigg  being  dead  at  the  time  of 
Lilburn  H.  Trigg's  default,  and  his  estate  in 
tiie  hands  of  his  administrator  being  insuffi- 
cient to  pay  all  his  debts,  the  United  States 
were  entitled  to  priority  of  payment  out  of  his 
estate,  of  the  debt  for  which  he  was  bound 
as  suretjr  of  Lilburn  H.  Trigg,  and  the  said 
debt  having  been  paid  to  the  United  States 
by  Gait  and  Robertson,  his  co-sureties,  they 
are  permitted,  on  the  principle  of  subroga- 
tion, to  stand  in  the  shoes  of  the  United 
States  and  to  recover  and  receive  from  the 
estate  of  said  decedent  what  the  United 
States  would  have  been  entitled  to  receive 
therefrom,  if  the  payment  aforesaid  had  not 
been  made  by  Gait  and  Robertson. 

That  the  surety  has  this  right  of  substitu- 
tion against  the  estate  of  his  principal,  where 
payment  of  a  preferred  debt  has  been  made 
by  such  surety  after  the  death  of  the  princi- 
pal, would  seem  to  be  settled  in  Virgmia  by 
the  decisions  of  this  court,  although  the  rule 
seems  to  be  otherwise  in  England.  See 
Powell's  ex'ors  v.  White  and  others,  11 
Leigh,  309,  and  the  cases  referred  to  by 
Judge  Tucker  in  his  opinion,  especially  the 
case  of  Enders  v,  B^une,  4  Rand.  438.  For 
the  general  doctrine,  sec  Dering  v.  Earl  of 
Winchelsea,  and  notes,  1  Lead.  Cases  £q. 
(4th  ed.),  top  p.  138,  et  seq. 

The  rule  of  substitution,  for  the  purpose 
of  enforcing  contribution  among  co-sureties, 
is  not  different.  One  surety  who  pays  the 
common  debt  is  entitled  to  be  subrogated 
to  all  the  rights  and  remedies  of  the  cred- 
j  itor,    as    against    his    co-sureties,    in 

86  precisely  the  same  manner  as  *against 
I  the  principal  debtor.  1  Lead.  Cas.  Eq. 
'  (ed.),   top  p.  170;  Horton  v.  Bond,  28   Gratt. 
;  815.   825;   Lidderdale  v.  Robinson,  2  Brock. 
I  159;  S.  C.  12  Wheat.  R.  594. 
I      The   statute  of  the  United  States   provides 
I  substitution   for  the  surety  against  the  estate 
'  of  his  principal,  where  the  surety  has  paid 
I  the  debt  as  to  which  the  statute  gives  the 
i  United  States  priority  of  right  to  satisfac- 
tion. 1  Bright.  Dig.  of  Laws.  382,  §  266;  Rev. 
Stat,  of  U.  S.  (1st  ed.),  691,  §  3468;  and  it  is 
argued,  that  because  the  same  statute  makes 
no  express  provision  for  substitution   of   a 
surety  to  the  rights  of  the  creditor  against 
a  co-surety,  it  was  intended  to  exclude  such 
substitution    on     the     principle,      expressio 
unius  est  cxclusio  alterius. 

We  are  not  prepared  to  say.  that  the  remedy 
provided  by  the  statute  for  the  surety  against 
his  principal  would  not  have  existed  under 
the  general  rules  of  equity  as  administered 
in  the  Federal  courts,  independently  of  any 
statutory  provision.  Whether  that  be  so  or 
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not,  the  rule  of  substitution,  for  the  purpose 
of  enforcing  contribution  between  sureties, 
is  too  well  established  in  equity  jurispru- 
dence to  be  set  aside  by  implication  of  less 
force  than  an  express  statutory  denial  ot 
the  remedy. 

This  disposes  of  the  questions  arising 
upon  the  appellant's  first  assignment  uf 
error. 

The  circuit  court,  by  the  decree  of  Octo- 
ber 23,  1875,  decided  that  the  single  bill  of 
the  appellant  (Robertson)  for  $5,917.13,  dated 
July  15,  1862,  and  payable  to  John  A.  Camp- 
bell, commissioner,  should  be  settled,  to  the 
extent  of  the  amount  which  might  be  de- 
creed in  favor  of  said  Robertson  (he  being  a 
creditor  of  Daniel  Trigg),  as  of  its  face  value, 
and  that  any  balance  on  said  single  bill 
which  might  remain  unpaid,  after  deducting 
from  the  amount  thereof  such  sum  as  should 
be  decreed  in  favor  of  said  Robertson,  should 
be  scaled  as  of  the  date  of  said  single  bill: 
and  this  is  the  ground  of  the  appellant's 
second  assignment  of  error.  He  con- 
$7  tends,  that  the  bond  was  ♦given  for 
Confederate  money  loaned  to  him  by 
the  commissioner,  and  that  the  nominal 
amount  should  be  scaled  and  reduced  to  its 
true  value  as  of  the  date  of  the  loan:  or  if 
treated  as  a  payment  for  the  full  nominal 
amount  on  the  debts  owing  to  him  by  the 
decedent,  it  should  be  applied  as  a  payment 
at  the  date  of  the  bond. 

We  are  of  opinion,  that  although  the  bond 
was  given  for  Confederate  money  received 
by  Mr.  Robertson  from  Judge  Campbell,  the 
commissioner,  it  ought  not,  under  the  cir- 
cumstances, to  be  scaled.  By  decree  of  Sep- 
tember 19,  1856,  Judge  Campbell,  as  com- 
missioner, was  directed  to  loan  out  any 
money  of  the  estate  of  Daniel  Trigg  then  in 
his  hands,  or  which  might  thereafter  come 
into  his  hands,  taking  bond  therefor  with 
good  security,  payable  to  himself  as  commis- 
sioner; and  he  was  further  directed  by  the 
same  decree  to  give  the  undisputed  creditors 
of  said  Trigg,  or  such  of  them  as  might  de- 
sire it,  the  preference  of  borrowing  said  fund. 
Among  the  debts  owing  to  Trigg's  estate 
there  was  a  judgment  against  Thomas  L. 
Preston  for  a  large  amount  and  of  long 
standing.  It  was,  howevr.  safely  secured.  On 
the  15th  day  of  July.  1862,  Robert  Gibboney, 
Preston's  trustee,  offered  to  pay  off  this  judg- 
ment to  Campbell,  the  administrator  of 
'Trigg's  estate  and  commissioner  as  afore- 
said, in  Confederate  money.  Campbell  was 
unwilling  to  receive  the  Confederate  money, 
but  seeing  Dr.  Robertson,  he  informed  him 
of  Gibboney's  proposition  and  said  to  him, 
that  he  would  receive  the  money  from  Gibbo- 
ney, if  Robertson  would  borrow  the  money 
from  him  (Campbell)  as  commissioner.  Rob- 
ertson replied,  that  he  would  take  the  money. 
Whereupon,  Campbell  received  it  from  Gib- 
boney, and  Robertson  took  it  and  gave  his 
bond  with  surety  for  it.  These  facts  are 
shown  by  Campbell's  statement,  which  is 
the  only  evidence  in  the  record  touching 
this  transaction.  He  concludes  his  state- 
ment   by    saying,    "my    impression    further 


is,  that  I  remarked  to  Mr.  Robertson 
88  that  as  he  was  a  large  creditor  *thc 
probabilities  were  that  he  would 
never  have  to  pay  the  money  back,  but  I  am 
not  so  satisfied  as  to  this  as  of  w^hat  I  have 
before  stated.  My  habit  was  to  loan  to  the 
creditors  when  I  could,  and  this  causes  me 
to  doubt  somewhat  whether  the  impression 
above  was  made  by  a  conversation  or  the 
habit." 

We  think  the  giving  a  preference  in  loans 
to  "undisputed  creditors,"  by  the  decree  of 
September  19,  1856,  indicates  an  intention 
that  loans,  when  made  under  the  decree  to 
such  creditors,  were  to  be  treated  in  the  fur- 
ther proceedings  in  the  cause  as  payments, 
so  far  as  such  loans  did  not  exceed  m  amount 
the  claims  of  such  creditors,  and  the  state- 
ment of  Judge  Campbell  tends  to  show, 
that  such  was  the  intention  in  the  collection 
from  Gibboney  and  the  loan  to  Robertson. 

We  are,  therefore,  of  opinion  that  the 
amount  of  the  bond  of  Robertson  to  Camp- 
bell (commissioner)  should  be  treated,  with- 
out reduction  by  scale,  as  a  payment  at  the 
date  of  said  bond  on  the  debts  owing  by 
Daniel  Trigg  to  said  Robertson,  whether 
said  debts  be  owing  to  him  in  his  individual 
right  or  as  a  fiduciary.  The  debt  held  by 
Robertson  as  administrator  of  Francis 
Smith,  deceased,  is  practically  a  debt  owing 
to  Robertson  individually,  as  his  wife  is  the 
sole  distributee  of  Smith's  estate.  This  was 
stated  in  argument  by  the  counsel  for  the 
appellees  and  was  admitted  by  the  counsel 
for  the  appellant.  The  decree  does  not  de1\- 
nitely  fix  the  date  at  which  the  amount  of 
the  bond  is  to  be  credited  on  the  debts  held 
by  the  appellant.  It  should  be  modified  in 
that  respect. 

The  third  and  last  assignment  of  error  by 
the  appellant  is,  that  *'the  court  erred  in 
decreeing  that  the  interest  upon  the  debts 
of  creditors  should  stop  in  April,  1856,  and 
that  the  court  erred  in  overruling  the  excep- 
tion of  creditors  upon  that  point." 

It  is  a  sufficient  answer  to  this  assignment 
that  the  exception  referred  to  was 
88  waived  at  the  hearing  of  the  cause  *in 
the  court  below.  This  exception 
(among  others)  was  filed  by  Findlay's  ex- 
ecutor, and  relied  upon  by  the  appellant, 
without  making  any  separate  exception.  The 
decree  of  January  17,  1876,  recites  that  the 
exceptions  of  Findlay's  executor  not  dis- 
posed of  by  the  decree  of  October  23d,  1875 
(among  which  exceptions  not  so  disposed 
of  was  the  one  for  not  allowing  interest  on 
the  debts  beyond  April,  1856),  "not  being  in- 
sisted on,  be  and  the  same  are  now  over- 
ruled." The  not  insisting  on  the  exception 
was  equivalent  to  a  waiver  thereof  not  only 
by  Findlav's  executor,  but  also  by  the  ap- 
pellant, who  had  adopted  the  execution  as 
his  own.  Of  course,  he  cannot  be  allowed  ro 
insist  in  this  court  upon  an  exception  which 
he  waived  in  the  court  below. 

So  far  as  the  decrees  complained  of  here 
are  in  conflict  with  the  views  expressed  in 
this  opinion,  they  will  be  reversed,  and  the 
cause    will    be  remanded  to  the  circuit    court 
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for  further  proceedings  to  be  had  therein,  in 
conformity  with  those  views. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties,  by  their 
counsel,  and  the  court  having  matur^y  con- 
sidered the  transcript  of  the  record  of  the 
decrees  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  so  much 
of  the  decree  aforesaid,  rendered  on  the 
23d  day  of  October,  1875,  as  adjudges  that 
the  "single  bill"  executed  by  Wyndham 
Robertson  to  John  A.  Campbell,  commis- 
sioner, in  the  year,  1862,  should  be,  to  the 
amount  which  may  be  decreed  in  favor  of 
said  Robertson,  settled  as  of  its  face  value, 
and  that  any  balance  of  said  single  bill  which 
may  remain  unpaid,  after  deducting  there- 
from such  sum  as  may  be  decreed  in  favor  of 
said  Robertson,  should  be  scaled  as  of  the 
date  of  the  said  single  bill,  is  erroneous. 
90  *And,  for  the  reasons  aforesaid,  the 

court  is  further  of  opinion  that  so 
much  of  the  decree  aforesaid,  rendered  on 
the  17th  day  of  January,  1876,  as  ascertains 
and  adjudges  the  amount  for  which  Daniel 
Trigg's  estate  is  liable  to  Gait  and  Robertson 
for  contribution,  to  be  the  sum  of  $2,465.24, 
with  interest  thereon  from  the  25th  day  of 
April,  1853,  till  paid,  is  also  erroneous ;  there- 
fore it  is  decreed  and  ordered  that  so  much 
of  the  decrees  aforesaid,  respectively,  as  is 
hereinbefore  declared  to  be  erroneous,  be 
reversed  and  annulled,  Nnd  the  residue 
thereof  be  affirmed,  and  that  the  appellee, 
John  A.  Campbell,  out  of  the  estate  of  Dan- 
iel Trigg,  deceased,  in  his  hands,  whether  as 
administrator  of  said  decedent  or  as  commis- 
sioner in  this  cause,  do  pay  to  the  appellant 
his  costs  by  him  expended  in  the  prosecution 
of  his  appeal  aforesaid  here.  And,  in  lieu 
of  so  much  of  the  decree  aforesaid,  ren- 
dered on  the  23d  day  of  October,  1875,  as  is 
hereinbefore  declared  to  be  erroneous,  and 
is  therefor  reversed,  this  court,  now  pro- 
ceeding to  render  such  decree  as  the  said  cir- 
cuit court  ought  to  have  rendered,  it  is  fur- 
ther decreed  and  ordered  that  the  full  nomi- 
nal amount  of  the  bond  of  the  appellant, 
Wyndham  Robertson,  and  his  surety.  ChTirles 
S.  Bekem,  bearing  date  on  the  14th  day  of 
July,  1862,  and  payable  to  John  A.  Campbell, 
commissioner,  to  wit:  the  sum  of  $5,917.63, 
be  considered  and  treated,  without  being 
scaled  and  reduced,  as  a  payment  at  the  date 
of  the  said  bond  on  the  debts  owing  to  the 
appellant  by  the  estate  of  Daniel  Trigg,  de- 
ceased, as  well  as  the  debt  owing  to  him  as 
administrator  of  Francis  Smith,  deceased,  as 
on  the  debt  owing  to  him  in  his  individual 
right.  And  in  lieu  of  so  much  of  the  decree 
aforesaid,  rendered  on  the  17th  day  of  Jan- 
uary, 1876,  as  is  hereinbefore  declared  to  be 
erroneous,  and  is  therefore  reversed,  this 
court,  further  proceeding  to  render  such  de- 
cree as  the  said  circuit  court  ought  to  have 
rendered,  it  is  further  decreed  and  ordered 
that  the  snni  for  which  the  estate  of  Dan- 
iel Trisre  is  liable  to  the  appellee, 
91  *James  Gait,  or  his  personal  repre- 
sentative, and  the  appellant,  Robert- 
son, for  contribittion,  is  $3,697.87,   with  le- 
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gal  interest  thereon  from  the  25th  day  of 
April,  1853,  till  payment. 

And  it  is  further  ordered  that  this  cause 
be  remanded  to  the  said  circuit  court  for 
further  proceedings  to  be  had  therein  in  or- 
der to  a  final  decree,  in  conformity  to  this 
decree  and  the  opinion  therein  expressed: 
which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Washington  county. 

Decree  reversed. 


92        •Tilson  v.  Davis'  Adm'r  &  als. 

July  Term.  18T9,  Wythevllle. 

1.  G  died  early  In  1849,  leavlnr  a  widow.  T,  and  three 
infant  children,  and  in  March.  1849.  D  qnalilled  as 
his  administrator.  In  March.  1861,  D  settled  his 
account,  and  had  for  distribution  15,090.08;  and 
haylnrqaalifledas  ffuardlanof  the  children,  he 
reUined  in  his  possession  two- thirds  of  this  sum 
as  their  ffnardlan.  He  had  in  1860  executed  his 
bond  for  the  balance  due  to  T.  as  widow.  There 
is  some  uncertainty  as  to  the  provision  of  the 
bond,  whether  ffiven  to  her  as  payment  of  the 
third  due  to  her  as  widow,  or  as  a  mere  acknowl- 
edgment of  what  was  dne  to  her:  and  whether  it 
provided  only  for  the  payment  to  her  of  the  inter- 
est dniinr  her  life,  and  then  of  the  principal  to 
her  children.  In  April,  1876.  T  instituted  a  snit  in 
equity  against  the  administrator  and  sureties  of 
D,  to  recover  the  amount  of  her  interest  in  the 
estate  of  her  husband  G.  and  the  sureties  an- 
swered, insisting  that  T  had  accepted  the  bond  of 
D  in  satisfaction  "of  her  claim,  and  pleading  the 
statute  of  limiUtlons— Hsld: 
I.  Admlntstrators  Bond  —  Sartttas  -  Novation.  —  If 
the  bond  was  so  ffiven  that  T  was  only  entitled 
to  the  Interest  dnrinr  her  life,  and  then  it  was 
to  go  to  the  children,  it  was  a  novation  of  the 
debt  dne  by  D  as  administrator,  and  his  sureties 
were  not  bound  for  the  claim. 

LlBlutloiM.— That  D  havlnir  set^ 
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tied  his  administration  accounts  Anally  in  1861. 

and  fflven  the  bond  to  T.  if  it  was  Intended 

merely  as  an  acknowledgment  that  that  much 

was  due  to  her.  it  was  a  settlement  to  the  amount 

of  the  bond,  and  from  the  moment  of  its  execu- 

tl:n  and  delivery  to  T,  ri^ht  of  action  accrued 

thereon,  and  more  than  ten  years  having  elapsed 

before  she  brouffht  her  salt,  his  sureties  are 

discharged  from  their  liabilities  by  the  statute 

of  limiUUonii.    Ck>de  of  1878.  ch.  14«.  SS  8,  9. 

*8.  At  the  time  said  salt  was  brouffht  by  T, 

there  was  pending  in  the  same   court  a 

creditor's  bin  affainst  D's  adm*r  and  heirs,  and 

in  that  case  T  had  filed  her  petition  claiming  a 

share  of  the  estate  of  one  of  her  sons,  who  had 

died  Intesute.  and  this  claim  had  been  reported 

as  a  fiduciary  debt:  but  she  did  not  claim  in  her 

petition  her  share  as  widow  of  G.    In  this  case 

there  was  a  final  decree  directing  the  payment  of 

the  fiduciary  debU  reported,  and  a  distribution 

of  the  funds  of  D's  estate  in  the  hands  of  the 

receiver,  or  which  he  should  afterwards  collect 

jfro  rata  aroonr  the  general  creditors.    After  this 

decree  T  filed  her  bill  to  subject  a  fund  in  tte 

hands  of  said  receiver,  not  yet  paid  out  to  the 

creditors,  to  the  payment  of  her  claim  as  widow 

of  G— H«ld: 
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I.  Rm  Jndloito.*— That  T  having  made  herself  a 
party  in  said  creditor's  suit,  without  settlnff  up 
this  claim,  she  is  concluded  by  the  final  decree 
in  said  suit,  and  cannot  set  up  a  claim  to  the 
fund  in  the  hands  of  the  receiver. 
In  April,  1875,  Mrs.  Ann  Tilson  instituted 
her   suit   in   equity   in   the   circuit   court   of 
Wythe  county,  against  Rufus  Brown,  as  sur- 
viving administrator  of  Eli  Davis,  Elizabeth 
G.  Gibboney,  executrix  of  Robert  Gibboney, 
deceased,  John  G.  and  Jos.  M.  Crockett,  ad- 
ministrators of  Allen  T.  Crockett,  deceased, 
and  John  C.  Graham.    In  her  bill  she  stated 
that    in    1849,    Jacob    Groseclose,    of   said 
county,  departed  this  life  intestate,  leaving 
the  plaintiff  as  his  widow,  and   Eli   Grose- 
close,  George,  and  Jane,  wife  of  H.  H.  Til- 
son,  as  his  children  and  heirs  and  distribu- 
tees.   That  on  the  12th  of  March,  1849,  Eh 
Davis    qualified    as    administrator    of    said 
Jacob  Groseclose,  with  John  P.   Matthews. 
Robert    Gibboney,    Allen    T.    Crockett    and 
John  C.  Graham,  as  his  sureties.  That  Davis 
took  possession  of  the  personal  estate  and 
sold    it,    and    collected    the    debts;    and    in 
March,   1851,  settled  his   accounts   showing 
a   balance   for  distribution   of  $5,090.63.   Of 
this  sum  Davis,  who  had  qualified  as  guard- 
ian  of   the   three   children,   retained   in    his 
hands    two-thirds,    viz:    $3,393.74^;    all    of 
which    sum    of   $3,393.74^^    had   lately   been 
adjudicated    in    the    cases    of  Meek, 
94        guardian  and  als.  *against  Eli  Davis' 
adm'r  and  als.  and  Eli  Groseclose  and 
al.   against   the  same   defendants,   in   which 
the  plaintiff  recovered  only  her  interest  m 
the  one-third  share  of  said  George  her  son, 
who  died  intestate  and  without  issue;  which 
two  cases  are  referred   to  as  exhibits.  She 
further  states  that  by  the  said  settlement  in 
March.  1851,  there  was  due  to  her  as   the 
widow  of  said  Jacob  Groseclose,  the  sum  of 
$1,696.87^,  with  interest  from   the   date  of 
said  settlement,  which  is  still  due  from  said 
Davis  and  his  sureties.    That  she  purchased 
at  the  sale  of  the  personal  property  made  by 
said  Davis  as  administrator  to  the  amount 
of  $943.28,  which   should  be  deducted,  and 
the  balance,  with  interest  and  costs  of  this 
suit,  decreed  to  her. 

Plaintiff  further  states  that  after  the  death 
of  Jacob  Groseclose,  she  married  Ransom 
Tilson,  and  he  is  dead;  that  EH  Davis  died 
in  1861  or  1862;  and  stating  the  deaths  of 
Matthews,  insolvent,  of  Gibboney,  and  Crock- 
ett, and  that  the  estate  of  Davis,  both  real 
and  personal,  was,  as  she  is  informed,  wholly 
exhausted  by  debt,  and  that  nothing  re- 
mains out  of  which  her  debt  could  be  made, 
she  calls  upon  the  defendants  to  answer, 
prays  that  proper  accounts  may  be  taken,  tf 


•Res  Jodloita.— A  Jndnnentof  a  court  of  compe- 
tent jurisdiction  upon  a  question  directly  involved 
in  one  suit,  is  conclusive  as  to  that  question,  in  an- 
other suit  between  the  same  parties.  Ck)rprew  v.  Cor- 
prew.  94  Va.  6W  citing  Withers'  Adn?'r  v.  Sims.  80  Va. 
6B1-8:  McCorab  v.  Lobdell.  82  Gratt,  185:  Tilson  v.  Da- 
vis* Adm'r.  82  0ratt.  92-108:  Chrisman  v.  Harman.  SO 
Gratt.  409.    See  also  4  Min.  Inst.  (Snd.  Ed.)  T9Bet  $eQ. 

The  principal  case  was  distinffuished  in  Shepherd 
V.  Brown,  80  W.  Va.  84. 


deemed  necessary;  and  that  the  said  amount 
may  be  decreed  to  her  from  Davis*  estate  if 
he  has  any,  and  if  not,  against  his  sureties; 
and  for  general  relief. 

Grahfim  and  the  executrix  of  Gibboney  an- 
swered the  bill  in  September,  1875.  They  in- 
sist that  Davis  having  finally  settled  his  ac- 
counts in  March,  1861,  and  more  than  ten 
years  having  elapsed  since  that  settlement, 
and  the  plaintiff  having  failed  to  collect  said 
debt  or  attempt  its  collection  in  the  mode 
prescribed  by  the  statute,  the  same  is  barred 
bv  the  statute  of  limitations  as  to  them. 
They  say  further  that  if  the  claim  is  a  fi- 
duciary debt,  there  are  ample  means  of 
Davis'  estate  out  of  which  it  may  be  paid: 
That  recently  by  the  decree  of  this 
95  court  in  the  suit  of  *Eli  Groseclose 
and  others  against  Eli  Davis,  guardian 
and  others,  the  real  estate  of  Davis  has  been 
sold,  and  there  is  still  a  large  fund  under  the 
control  of  the  court,  which  they  claim  shall 
be  appropriated  to  satisfy  the  plaintiff's  debt. 
Crockett's  adm'rs,  who  answered  in  De- 
cember, 1876,  after  relying  upon  the  same 
grounds,  state  further  that  they  are  advised 
there  is  pending  in  this  court,  in  the  name  of 
Joseph  Meek,  guardian,  &c.,  v.  Rufus  Brown, 
adm'r  &c.,  a  general  creditor's  bill,  the  ob- 
ject of  which  is  to  distribute  the  estate  of 
Eli  Davis,  deceased,  among  his  creditors, 
according  to  priority;  that  final  decrees  have 
been  entered  in  said  suit  distributing  said 
Davis'  effects ;  that  Ann  Tilson  is  a  party  peti- 
tioner in  said  suit ;  that  she  failed  to  assert  the 
claim  she  is  attempting  to  enforce  in  this 
suit,  and  they  plead  the  decree  in  that 
suit  as  an  estoppel,  and  vouch  the  record. 

The  cause  came  on  to  be  heard  on  the 
23d  of  December,  1876,  when  the  court, 
holding  that,  at  the  institution  of  this  suit, 
there  was  pending  in  the  creditor's  suit,  hav- 
ing for  its  object  the  distribution  of  the  es- 
tate of  Eli  Davis,  deceased,  among  his  cred- 
itors, and  that  the  plaintiff  was  a  party 
thereto,  upon  her  own  petition,  to  partici- 
pate in  the  funds;  that  an  account  in  that 
cause  had  been  directed  and  confirmed,  and 
the  assets  decreed  to  be  distributed,  without 
the  .plaintiff  ever  setting  up  any  claim  to 
this  debt,  which,  if  presented  by  her,  would 
have  been  paid,  if  just,  as  it  was  a  preferred 
debt,  dismissed  the  bill  which  costs,  but 
without  prejudice  to  the  right  of  the  plain- 
tiff to  such  satisfaction  of  her  demand 
against  the  estate  of  Eli  Davis  which  may 
be  distributed,  but  not  against  his  sureties 
as  administrator  of  said  Groseclose. 

Upon  the  decision  of  the  foregoing  case, 
Mrs.  Tilson,  in  February,  1877,  filed  her  bill 
in  the  same  court,  setting  out  the  facts  of 
her  claim  as  stated  in  the  former  case,  and 
further  saying  that  a  final  decree  w.is 
96  rendered  on  the  18th  *of  September. 
1875,  in  the  case  of  Meeks,  guardian, 
&c.,  against  Davis'  adm'r,  and  Groseclose  v. 
the  same  defendant;  by  which  is  reserved  to 
any  party  the  right  to  have  said  causes  re- 
instated, and  for  relief;  that  while  in  said 
cause  an  account  was  taken  bv  a  commis- 
sioner of  the  debts  due  from  Eli  Davis,  yet 
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her  dower  interest,  or  one-third  interest,  in  |  she  is  now  attempting  to  enforce.  That  plain 
Jacob  Groseclose's  estate  was  not  taken,  re-  !  tiff  is  estopped  by  the  proceedings  in  that 


ported  or  in  any  wise  passed  on  in  said 
cases,  and  that  is  the  purpose  of  this  bill. 
She  then  refers  to  said  report,  which  shows 
that  the  debts  due  to  the  three  children  of 
Jacob  Groseclose  aggregated  $6,630.24,. and 


cause  from   setting  up  her  demand  in  this 
suit,  and  he  relies  upon  the  estoppel. 

In  the  case  of  Meeks,  guardian,  v.  Davis' 
adm'r  and  others,  a  final  decree  was  entered 
on  the  18th  of  September,  1875,  by  which, 


were  the  only  fiduciary  debts  reported;  that  j  after  reciting  that  the  preferred  debts  had 
the  receiver,  Isaac  J.  Leftwich,  had  paid  the  I  been  paid,  and  that  the  fund  remaining  in 
whole  of  the  preferred  debts,  and  there  was    hands,  or  yet  to  be  collected  by  the  receiver. 


still  in  his  hands  as  receiver  $1,225.64  due 
the  estate  for  distribution  to  creditors.  The 
residue  of  the  debts  reported  by  Commis 
sioner  Holbrook  are  simple  contract  debts 


amounted  to  $1,398.05,  after  reserving 
enough   to  pay  the  costs  of  the  suit,  the 

98  *court  decreed  that  the  receiver  Left- 
wich should  pay  out  this  fund  ratably 


She  further  states  that  she  made  an  effort  among  the  creditors  of  the  second  class  re- 
to  have  her  claim  proven  and  allowed  in  .  ported  by  the  commissioner.  And  the  objects 
said  suit.  She  is  old  and  confined  to  her  -  of  this  suit  having  been  obtained,  the  cause 
house,  and  she  asked  her  stepson.  W.  V.  B.  |  is  ordered  to  be  stricken  from  the  docket; 
Tilson,  to  see  to  it,  and  she  supposed  he  was    but  with  leave  to  any  party  in  interest  to 


employing  James  H.  Gilmore  for  this  pur 
pose,  among  others,  but  he  simply  turned 
over  to  Mr.  J.  W.  Caldwell,  as  commissioner, 
a  paper  for  proof,  which  was  Davis'  own  ac- 
knowledgment of  the  amount  due  the  plain- 
tiff on  account  of  said  Jacob  Groseclose,  de- 
ceased; and  between  Mr.  Gilmore  and  Mr. 
Caldwell  the  paper  was  lost.  She  claims  that 
her  said  debt  is  still  due  and  unpaid;  that  it 
is  a  fiduciary  debt,  and  she  is  entitled  to 
have  the  said  sum  of  $1,225.64,  still  in  the 
hands  of  the  receiver,  Leftwich,  applied  to 
its  payment.  She  makes  Davis'  adm'r.  all  the 
second  class  creditors  reported  by  Commis- 
sioner Holbrook,  and  Leftwich,  the  receiver, 
defendants,  and  prays  that  Leftwich  be  re- 
strained from  distributing  any  balance  of  the 
fund  in  his  hands  until  the  further  order  of 
the  court;  that  she  may  have  a  decree  for 

the  amount  due  her,  and  that  payment 
97        *may  be  made  out  of  said  fund  in  the 

hands  of  Leftwich. 
Leftwich  demurred  to,  and  answered  the 
bill.  He  says  that  before  he  had  heard  this 
suit  would  be  instituted  he  had  collected  the 
whole  of  the  outstanding  purchase  money  of 
the  land,  and  out  of  the  proceeds  he  had  paid 
a  debt  to  himself  of  $368.37,  and  to  David 
Sexton  $160.20,  which  debts  were  reported 
by  the  commissioner,  and  decreed  to  ]?t  paid. 
He  insists  the  plaintiff  is  entitled  to  n\  por- 
tion of  her  demand  as  against  the  fund  in 
his  hands.  That  she  had  settled  her  claim 
with  Eli  Davis,  and  had  received  his  bond  in 
full  discharge  of  the  balance  due  to  her. 
That  Davis  was  the  brother  of  the  plaintiff, 
and  was  at  the  time  of  this  transaction  and  to 
the  day  of  his  death  a  man  of  large  means,  in 
full  credit,  and  regarded  as  solvent  as  any 
man  in  Wythe  county,  and  was  only  ren- 
dered insolvent  by  the  exigencies  of  the  war. 
He  further  says,  that  in  the  suit  of  Meeks, 
guardian,  against  Davis'  adm'r  and  others, 
the  object  of  which  was  to  distribute  the  es- 
tate of  Davis  among  his  creditors,  the  plain- 
tiff was  a  party  upon  her  own  petition;  that 
she  adjusted  in  that  suit  the  claim  set  up 
in  the  petition,  and  failed  then  to  claim  this 
debt  against  the  estate  of  Davis,  either  as  a 
prior  lien  upon  the  effects  to  be  distributed, 
or  pro  rata.  That  a  final  decree  had  been 
entered    in    said    suit  distributing  said  Davis' 


apply  to  this  court  to  restore  the  same  to, 
the  docket,  if  necessary  for  the  enforce- 
ment of  this  decree. 

This  cause  came  on  to  be  finally  heard 
upon,  &c..  when  the  court  dissolved  the  in- 
junction which  had  been  awarded  the  plain- 
tiff to  restrain  the  defendant  Leftwich  from 
any  further  distribution  of  the  funds  in  his 
hands  on  account  of  the  land  sold,  and  dis- 
missed the  bill  with  costs,  and  from  the 
decrees  in  both  cases  Mrs.  Tilson  obtained 
appeals. 

The  facts  as  viewed  by  the  court  are  pre- 
sented in  the  opinion  of  the  court  delivered 
by  Judge  Anderson. 

Crockett  &  Blair,  for  the  appellant. 

R.  C.  Kent  and  J.  H.  Gilmore,  for  the 
appellees. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  decrees  in  two  suits 
in  which  the  appellant  was  plaintiff,  and,  in 
one,  the  administrator  of  Eli  Davis,  deceased, 
and  the  sureties  of  said  Davis,  in  his  admin- 
istration on  the  estate  of  Jacob  Groseclose, 
were  defendants;  and  in  the  other  the  said 
Eli  Davis'  administrator,  and  his  creditors 
were  defendants. 

The  first  suit  was  brought  to  recover  the 
plaintiffs  claim  against  the  administrator 
of  Jacob  Groseclose,  her  first  husband,  from 
his  sureties — the  estate  of  Davis  being  insol- 
vent. This  suit  was  dismissed  by  the  decree 
of  23d  December,  1876;  but  without  prejudice 
to  the  right  of  the  plaintiff  to  seek  the  satis- 
faction of  her  demand  against  the 
99  estate  of  *Eli  Davis,  which  may  be 
undistributed,  but  not  against  the 
sureties  of  said  Davis  as  administrator  of 
Jacob  Groseclose. 

The  second  suit  was  afterwards  brought 
against  EH  Davis'  adm'r,  and  his  creditors 
to  subject  a  fund  which  was  in  the  hands  of 
the  receiver,  I.  J.  Leftwich,  for  the  satis- 
faction of  her  claim.  This  suit  was  also 
dismissed  by  the  decree  of  16th  of  March, 
1878,  on  final  hearing.  And  the  appeal  is 
from  those  two  decrees.        • 

When  the  appellant's  bill  in  the  first  suit 

was  filed,  there  was  a  suit  depending  in  the 

effects,   and  that  she  failed  to  assert  the   lien  1  same    court,  in  which  Jacob  Meeks,  guardian, 
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&c.,  was  plaintiff,  who  sued  for  himself  and 
all  other  creditors  of  Eli  Davis,  deceased,  who 
would  come  in  and  participate  in  paying  the 
costs  of  the  suit;  and  Rufus  Brown,  surviv- 
ing administrator,  and  the  heirs  of  Eli  Davis, 
deceased,  were  defendants.  The  appellant 
filed  her  petition  to' be  made  a  defendant  in 
this  suit,  in  which  she  sets  up  her  claim 
against  EH  Davis  as  administrator  of  her 
deceased  son,  George  Groseclose,  and  refers 
to  a  decree  of  the  court  which  establishes  her 
claim  as  exhibit  A  in  the  cause,  but  which  I 
have  not  been  able  to  find  in  the  record.  But 
it  is  allowed  by  Commissioner  Holbrook^'n 
his  report,  as  established  by  a  decree  of  the 
court  in  the  suit  of  Eli  Groseclose  and  als.  v. 
Davis'  adm'r,  entered  August  10,  1859,  and 
the  same  was  paid  her  out  of  the  fund  then 
in  possession  of  the  court.  The  plaintiff  in 
hcT  bill  says  those  two  suits  were  consoli- 
dated and  heard  together.  But  I  do  not  find 
that  it  so  appears  in  the  record.  And  the 
claim  in  the  Eli  Groseclose  suit  referred  to 
by  the  court,  it  seems,  was  entered  years  be- 
fore the  Meek's  suit  was  brought.  But  this 
is  the  only  claim  which  the  appellant  made 
in  that  suit  against  the  estate  of  Eli  Davis. 
She  set  up  no  claim  against  Eli  Davis  as 
administrator  of  her  first  husband,  Jacob 
Groseclose.  If  she  had  done  so  and  proved 
it  to  be  just,  and  that  it  was  fiduciary,  it 
would  have  been  put  with  the  first 
100  class  debts,  *and  the  most,  if  not  the 
whole  of  it  would  have  been  paid  out 
of  the  fund  then  under  the  control  and  in 
the  power  of  the  court;  and  if  not  fiduciary, 
would  have  been  paid  pro  rata  with  the  sec- 
ond class  creditors.  But  she  made  no  such 
claim,  although  she  was  a  party  to  the  suit. 
Her  petition  was  filed  by  order  of  the  court 
on  the  11th  of  June,  1872. 

It  was  not  until  April,  1875,  that  she  filed 
her  bill  seeking  satisfaction  from  the  sureties 
of  Eli  Davis.  But  at  that  time  there  had 
been  no  final  decree  in  the  Meeks  creditors' 
suit.  It  was  still  depending  and  undetermined 
and  the  final  decree  was  not  pronounced 
until  the  18th  of  September.  1875.  If,  instead 
of  bringing  that  suit,  she  had  then,  or  any 
time  before  the  final  decree,  filed  her  petition, 
sctt^ncr  up  the  claim  of  which  she  is  now 
seeking  satisfaction,  it  would  have  been  in 
time  to  have  saved  at  least  a  part  of  her  debt. 
Mrs.  E.  G.  Gibboney.  executrix  of  Robert 
Gibbonev.  deceased,  did  not  prove  her  hus- 
band's debts  of  $5,421.76  until  September 
17th,  1875,  only  one  day  before  the  final  de- 
cree was  entered,  and  it  was  allowed.  But 
the  appellant,  who  knew  of  that  suit — for 
she  was  a  party  to  it — for  some  reason  that 
is  unexplained,  preferred  to  pursue  the  sure- 
ties of  Davis  for  her  debt  in  a  separate  and 
independent  suit,  rather  than  to  seek  satis- 
faction out  of  the  estate  of  Davis,  the  prin- 
cipal in  a  suit  already  depending,  and  in 
which  she  was  a  party. 

Having  made  this  statement  of  the  case, 
we  will  first  inauire  whether  there  is  error 
in  the  decree  ot  December.  1876?  That  in- 
volves the  question  as  to  the  liability  of  the 
sureties. 

It  is  shown  by  the  testimony  of  Mrs.  Ann 


Tilsen  herself  that  she  received  the  note  of 
Eli  Davis,  the  administrator,  for  the  balance 
due  her  from  the  estate.  She  had  received 
before,  in  property  which  she  had  purchased 
at  the  sale,  to  the  amount  of  $943.28.  She 
thinks,  and  seems  to  be  confident,  that 
101  the  writing  was  signed  by  him  *as 
administrator.  Mr.  Davis  was  her 
brother,  and  was  at  the  time  a  man  of  larg^e 
possession,  was  regarded  as  a  wealthy  man, 
and  had  very  great  credit. 

There  is  evidence  strongly  tending  to  prove 
that  the  bond  or  note  was  given  in  anticipa- 
tion of  her  second  marriage;  that  this  incon- 
siderable sum  might  be  secured  to  her  use 
during  her  life,  and  not  be  reduced  to  the 
marital  rights  of  a  second  husband  by  her 
contemplated  marriage,  and  after  her  death 
to  go  to  the  children  of  Jacob  Groseclose, 
from  whom  it  was  derived.  And  this  view 
receives  support  and  countenance  from  her 
own  testimony.  In  answer  to  the  question, 
was  the  note  spoken  of  turned  over  to  her 
second  husband  after  their  marriage?  she 
answers,  "It  w^as  not  turned  over  by  me;  I 
know  that  he  was  not  to  have  it." 

Again  she  says,  speaking  of  the  note,  "I 
saw  it  frequently  while  I  had  it.  I  kept  it  in 
a  secret  place,  and  examined  it  frequently 
while  it  was  there,  but  finally  missed  it.  but 
don't  know  where  it  went."  W.  V.  B.  Tilson, 
who,  it  was  mentioned  at  the  bar,  is  adminis- 
trator of  Ransom  Tilson,  his  father,  testifies 
that  he  found  a  note  among  his  father's 
papers  signed  by  Eli  Davis;  says  his  recol- 
lection is  it  was  for  $810.  Does  not  remember 
whether  the  note  was  payable  to  Ann  Grose- 
close, or  her  heirs.  Gave  the  note  to  Mr. 
Gilmore  to  collect  the  interest  on  it,  which 
he  understood  was  coming  to  his  father  dur- 
ing his  life.  Don't  remember  whether  it  stated 
it  was  for  her  distributive  share  in  Jacob 
Groseclose's  estate  or  not.  Would  not  be 
positive  it  was  not.  Mr.  Gilmore  remembers 
Mr.  Tilson  giving  him  the  note  to  place  in 
the  hands  of  a  commissioner  who  was  takings 
an  account  in  some  case  in  which  Eli  Davis* 
estate  was  before  the  court  in  Wythe  for  set- 
tlement, so  that  his  father's  estate  could  gfct 
the  benefit  of  the  interest  on  the  note,  he 
claiming  that  his  father's  estate  was  entitled 
to  the  interest  on  it  whil^^t  he  lived.  He  ^ave 
the  note  to  Jos.  W.  Caldwell,  under- 
108  standing  that  he  *was  the  commis- 
sioner, and  has  never  seen  it  since.  If 
the  note  had  been  executed  to  Ann  Grose- 
close, and  her  husband  had  reduced  it  to  pos- 
session, he  would  have  been  entitled  to  col- 
lect the  principal  as  well  as  the  interest,  un- 
less there  was  some  stipulation  on  the  face  of 
the  note  that  would  make  it  uncollectible  in 
the  lifetime  of  his  wife,  or  indicating  that  the 
principal  was  not  due  to  her.  His  claiming  the 
right  to  collect  the  interest  only,  and  that 
limited  to  his  lifetime,  would  imply  that  his 
wife  was  not  entitled  to  the  principal,  but 
only  to  the  annual  interest.  But  this  inquiry- 
need  not  be  pressed  further.  If  this  h3rpothe- 
sis  should  be  received,  it  would  establish  a 
novation  and  conversion  of  the  debt,  and  the 
sureties  of  the  administrator  would  not  be 
liable  f^*"  it.   It  would  have  become  the  indl- 
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vidual  debt  of  Eli  Davis,  and  he  alone  would 
have  been  liable  for  it;  and  there  is  very 
much  in  the  facts  and  circumstances  proved, 
which  need  not  be  detailed  in  this  opinion, 
tending  to  show  that  Ann  Groseclose,  the 
sister  of  Eli  Davis,  took  the  writing  in  ques- 
tion from  him  as  a  permanent  security  for 
the  balance  due  her  from  the  personal  estate 
of  her  first  husband,  and  looked  to  him  alone 
for  payment.  But  if  this  be  not  so,  it  was 
a  settlement  of  her  interest  in  the  estate,  at 
least  pro  tanto,  and  her  right  of  action  ac- 
crued from  the  moment  said  note  was  deliv- 
ered to  her.  And  the  evidence  as  to  the 
amount  of  the  note  shows  that  it  was  for  a 
larger  amount  than  was  actually  due  Mrs. 
Groseclose,  as  shown  by  the  settlement  of 
the  commissioner.  The  facts  proved  by  the 
appellant  herself  shows  that  the  note  was  ex- 
ecuted to  her  whilst  a  feme  sole,  and  her 
subsequent  marriage  could  not  create  a  dis- 
ability which  would  prevent  the  running  of 
the  statute  of  limitations.  That  a  note  was 
executed  by  Davis  to  the  appellant  before 
her  second  marriage,  and  whilst  she  was  a 
feme  sole,  for  a  larger  amount  than  was 
afterwards  shown  by  the  commissioner's 
settlement  was  due  her  from  the  estate  of 
Jacob  Groseclose;  and  that  she  ac- 
103  cepted  said  "^note,  and  held  it  in  her 
own  custody  for  many  years  after  her 
second  marriage,  and  that  it  afterwards  got 
into  the  possession  of  her  second  husband, 
and  was  found  amongst  his  papers  after  his 
death,  and  that  she  regarded  her  interest  in 
the  estate  as  safely  invested  and  secured  by 
said  note,  long  after  it  was  received  by  her, 
are  facts  in  the  cause,  well  established  by  the 
testimony.  If  said  note  was  given  and  re- 
ceived as  a  satisfaction  in  full  of  the  ap- 
pellant's interest  in  the  estate,  the  sureties 
were  clearly  discharged  by  it  from  their  lia- 
bility as  sureties.  And  if  it  was  not  so 
Riven  and  received,  but  was  intended  only 
to  be  an  acknowledgment  by  the  administra- 
tor that  so  much  was  due  her  from  the  estate, 
it  was  a  settlement  at  least  to  the  amount  of 
the  note ;  and  from  the  moment  of  its  execu- 
tion and  delivery  to  the  appellant,  right  of 
action  accrued  to  her  thereon,  and  more  than 
ten  years  having  elapsed  before  she  brought 
her  suit,  his  sureties  are  discharged  from 
their  liabilities  by  the  statute  of  limitations 
on  which  they  relied;  and  in  whatever  light 
said  transaction  may  be  viewed,  the  sureties 
were  relieved  from  their  liability  on  the 
administration  bond,  and  there  is  no  error 
in  the  decree  of  1876. 

We  have  next  to  inquire  whether  there  is 
error  in  the  decree  of  March  16th,  1878,  for 
which  it  should  be  reversed?  This  involves 
the  question  whether  the  plaintiff  in  this 
suit  was  concluded  j»nd  estopped  by  the  fi- 
nal decree  in  the  Meeks*  creditor  suit,  to 
which  she  was  a  party  defendant? 

In  the  Duchess  of  Kingston's  case,  2 
Smith's  Leading  Cases,  top  p.  623,  marg.  587. 
it  is  said.  The  rule  laid  down  in  the  celebrated 
judgment  of  De  Grey,  C.  J.,  is,  that  the 
judgment  is  conclusive  between  the  same 
parties.  And  again  top  d.  624.  it  is  held  that 
the  record  of  a  verdict  followed  by  a  judgment 
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in    a  suit  inter  partes  will  estop,  first    parties, 

second,  privies.   It   is   well  established  law 

that  a  final  decree  in  chancery  is  as 

104  conclusive  as  a  *judgment  at  law.  A 
verdict  and  judgment   of  a  court  of 

record  or  a  decree  in  a  court  of  chancery  puts 
an  end  to  all  points  decided  between  the  par- 
ties to  the  suit.  There  is  and  ought  to  be  no 
difference  between  a  verdict  and  judgment 
in  a  court  of  law  and  a  decree  in  a  court  of 
equity.  They  both  stand  on  the  same  footing 
and  may  be  offered  in  evidence  under  the 
same  limitations;  and  it  would  be  difficult  to 
assign  a  reason  why  it  should  be  otherwise. 
There  is  nothing  anomalous  or  unusual  in 
setting  up  a  former  adjudication  as  an  es- 
toppel to  an  action  for  equitable  relief.  The 
rule  is  a  beneficial  one,  and  it  is  a  matter  in 
which  it  is  said  the  public  has  an  interest  as 
well  as  the  parties,  that  there  should  be  an 
end  to  litigation.  Freeman  on  Judgments 
(2d  ed.),  §  248— citing  Sibbald's  case,  12  Pet. 
R.  488;  Kirby  v.  Murphy.  26  Penn.  State  R. 
78;  Maguire  v.  Tyler,  40  Missouri  R.  406; 
Smith  V,  Kernochen,  7  How.  U.  S.  R.  198; 
Hopkins  v.  Lee,  6  Wheat.  R.  100;  Marsh  v. 
Burroughs,  19  Amer,  L.  R.  718;  San  Fran- 
cisco V,  Spring  Valley  W.  W.,  39  Calf.  R.  473; 
Crowdson  v.  Leonard,  4  Cranch's  R.  436; 
Lore  V.  Truman,  10  Ohio  St.  R.  45;  and 
Wales  V,  Lyon,  2  Mich.  R.  276,  and  numerous 
other  cases.  The  case  of  Jones,  &c.  v.  My- 
rick's  ex'or  and  Myrick's  ex'ors  v.  Epes 
&  als.,  8  Gratt.  179,  is  a  decision  of  our  own 
court,  and  settles  the  law  of  this  state  to  be 
as  it  is  declared  to  be  by  decisions  of  other 
courts  in  the  cases  cited. 

That  case  strikingly  resembles  this.  Both 
suits  were  in  the  same  court,  and  in  both  of 
them  creditors  were  seeking  enforcement  of 
their  respective  liens  against  the  property 
of  a  common  debtor.  The  suit  of  Myrick's 
ex'ors  V.  Epes  &  others  was  brought  first, 
on  the  21st  of  June,  1828,  and  that  of  Jones  v. 
Myrick's  ex'ors,  was  brought  on  the  27th  of 
Ai^fiTUSt  of  the  same  year.  My  rick  was  plain- 
tiff in  the  former,  and  defendant  in  the  lat- 
ter, and  answered  the  bill  of  plaintiffs.  The 
Epes  suit,  though  brought  last,  was  decided 
first.  There  was  a  final  decree  in  it 

105  on  the  11th  *of  April,  1834.  The  ap- 
pellate court  was  of  opinion  that  My- 
rick's judgment  lien  on  the  proceeds  of  the 
sale  of  the  Dinwiddie  land,  was  paramount 
to  the  lien  of  the  schedule  creditors,  if  he 
had  asserted  it  in  the  Jones  v.  Myrick*8 
ex'ors'  suit,  before  there  was  a  final  decree 
in  that  suit — if  he  had  asserted  it  in  that 
suit,  to  which  he  was  a  party,  before  the 
final  decree,  while  the  fund  was  In  the 
hands  of  the  sheriff,  or  otherwise  in  the  con- 
trol of  the  court.  But  Judge  Baldwin,  speak- 
ing for  the  whole  court,  said,  "It  was  too 
late,  however,  at  the  hearing  of  the  present 
suit  in  1845,  to  subject  the  proceeds  of  the 
sheriff's  sale  of  the  Dinwiddle  land,  which 
proceeds  were  recovered  by  the  schedule 
creditors  by  the  decree  rendered  In  1834,  In 
the  suit  brought  bv  Epes,  to.  That  de» 
cree  is  an  insunerable  bar  to  the  preten^ 
slon  now  made  by  the  executors  ol 
Myrick,  who   was   a   ptrty   In    that    iuit» 
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to  a  recovery  against  the  schedule  credit- 
ors of  the  money  paid  to  them,  under  the 
authority  and  by  the  direction  of  the  decree 
of  1834.  It  was  a  decree  not  only  upon  the 
same  matter,  the  apparent  paramount  lien 
and  title  of  the  schedule  creditors  in  regard 
to  the  Dinwiddie  land,  which  carried  with  it 
the  negation  of  a  paramount  lien  or  title  m 
all  other  persons;  but  it  was  a  recovery  of 
the  identical  subject,  the  proceeds  of  the  sale 
of  that  land  made  by  the  sheriff.  Nor  was 
it  the  less  decisive  and  conclusive  (the 
court  further  says,  that  the  money  was  not 
in  the  hands  of  Myrick,  but  in  the  hands  of 
the  sheriff,  who  held  it  subject  to  the  control 
and  decision  of  the  court  (of  course  until 
disposed  of  by  final  decree) ;  nor  that  Myrick 
in  his  answer  did  not  deny  the  lien  or  title 
asserted  in  the  bill,  and  asserted  no  lien  or 
title  in  himself;  nor  that  the  present  suit 
was  then  pending,  and  the  first  brought,  for 
it  is  not  the  institution  of  the  suit,  but  the 
judgment  or  decree  therein,  which  concludes 
the  rights  of  the  parties.  The  pendency  ot 
the  present  suit,  however,  serves  to  show,  if 
that   were    material,   that    Myrick   was    not 

ignorant  of  his  own  paramount  lien 
106      upon  the  *Dinwiddie  land,  but  chose 

not  to  insist  upon  it,  proposing  and 
desiring,  as  would  seem  from  his  own  bill, 
to  obtain  satisfaction  of  his  larger  judg- 
ment out  of  his  debtor's  other  lands." 

We  have  recited  so  much  of  the  opinion  of 
Judge  Baldwin  that  the  principle  decided  by 
that  case  might  be  accurately  apprehended, 
and  because  his  remarks  are  so  apposite  to 
the  case  in  hand,  that  they  might  be  applied 
to  it  by  putting  the  name  of  the  appellant  in 
the  place  of  "Myrick,"  and  receiver  or  com- 
missioner in  the  place  of  "sheriff,"  and  Da- 
vis' lands  in  the  place  of  "Dinwiddie  land," 
except  that  the  Meeks'  creditor  suit  had  been 
determined  by  a  final  decree  and  stricken 
from  the  docket  long  before  the  second 
suit  was  instituted  by  the  appellant,  Mrs. 
Tilson,  which  is  the  only  suit  by  which  she 
sought  to  subject  the  proceeds  of  the  sales 
of  the  Davis  lands  to  the  satisfaction  of  her 
debt — her  first  suit,  as  we  have  seen,  being 
intended  to  recover  the  amount  of  her  debt 
from  Davis'  sureties.  The  Meeks'  creditor 
suit,  in  which  she  was  a  party,  was  deter- 
mined by  a  final  decree  on  the  18th  of  Sep- 
tember, 1875,  and  stricken  from  the  docket. 
And  her  bill  to  subject  the  fund  appropri- 
ated and  disposed  of  by  that  final  decree 
was  not  filed  until  the  February  rules,  1877. 
Like  Myrick,  "by  her  wilful  waiver  or  gross 
neglect,"  she  submitted  to  the  pretentions 
of  other  creditors  of  Davis,  and  so  allowed 
the  fund  to  be  appropriated  for  their  ben- 
efit, in  the  language  of  Judge  Baldwin,  "by 
an  unreversed  and  irreversible  decree."  She 
has  lost  her  debt  by  failing  to  pursue  the 
plain  and  obvious  remedy  by  which  it  might 
nave  been  secured,  and  this  court  has  not 
the  power  to  give  her  relief,  however  they 
would  be  inclined  to  it  if  it  were  in  their 
power.  But  to  do  so  would  be  to  divest 
rights  which  have  been  long  vested,  and 
to  everturn  the  well  established  principles 


of  law  and  equity.  The  decrees  of  the  court 
below  must  therefore  be  affirmed. 
Decree  affirmed! 


107  "^Hanks,  &c.,  v.  Price,  &c 

July  Term,  1879,  Wythcvllle. 
I.  Landlord  and  Tenant— eiectmeot-PartlM.— In    an 

action  of  ejectmeot,  brought  against  the  person 
in  possession,  tbe  landlord  of  snch  person  may 
come  In  and  be  allowed  to  defend  tbe  action  ander 
S  6,  cb.  181,  Code  of  1878,  wbetber  tbe  actual  rela- 
tion of  letior  and  Uetea  exists  between  them  or 
not;  and  tbis  will  be  permitted  even  wbere  tl&e 
plaintiff  and  defendant  in  possession  bave  sub- 
mitted tbe  matters  between  tbem  to  arbitration, 
an  award  made  in  favor  of  tbe  plalntlfE,  and  a  rale 
awarded  against  tbe  defendant  in  possession  to 
sbow  cause  wby  tbe  award  sbonld  not  be  entered 
as  tbe  Judgment  of  tbe  court  arainst  bim. 
a.  Swne  — Implication.— In  sreneral,  tbe  law  wiU 
imply  a  tenancy  wb  sneyer  tbereis  anownersliip 
of  land  on  tbe  one  band  and  an  occupation  by 
possession  on  tbe  otber. 

Joseph  Price  and  Julia  A.,  his  wife,  brought 
an  action  of  ejectment  in  the  circuit  court 
of  Carroll  county  against  Sally  Hanks,  the 
person  in  possession,  to  recover  a  certain 
tract  of  land.  She  was  the  widow  of  William 
Hanks,  Jr.,  and  merely  occupied  and  culti- 
vated the  land  by  permission  of  her  children, 
it  being  no  part  of  her  dower.  Pending  the 
controversy,  the  whole  matters  were  referred 
by  the  plaintiffs  and  defendant  to  arbitra- 
tion, and  the  award  made  in  favor  of  the 
plaintiffs.  This  was  returned  to  the  court, 
and  a  rule  was  issued  against  the  defendant 
to  show  cause,  if  any  she  could,  why  the 
award  should  not  be  entered  up  as  the 
judgment  of  the  court,  when  James  S. 
Hanks,  Gilbert  Hanks,  George  W.  Jones,  and 
Louisa    J.,  his  wife,  Jonathan  L.  Hank* 

108  Ewell  Hanks,  *Mary  E.  Hanks,  and 
W.  G.  Hanks,  the  last  four  infants,  by- 
James  S.  Hanks,  their  brother  and  next 
friend,  who  were  the  children  of  the  defend- 
ant, and  who  claimed  to  be  the  owners,  in 
fee,  of  the  land,  asked  leave  of  the  court  to  be 
made  defendants  with  their  mother,  and  to 
be  allowed  to  defend  the  said  action.  This 
was  denied  by  the  circuit  court,  and  a  judg- 
ment rendered  in  favor  of  the  plaintiffs  for 
the  land.  Whereupon  the  said  James  S. 
Hanks,  and  the  other  children  above  named 
of  said  Sally,  applied  to  a  judge  of  this  court 
for  a  writ  of  error;  which  was  awarded. 

The  other  facts  are  sufficiently  stated  in 
the  opinion  of  the  court. 

Shelton,  for  the  appellants. 
Walker,  for   the   appellee. 

STAPLES.  J.  This  is  an  action  of  eject- 
ment in  which  the  plaintiffs  claimed  title  to 
the  premises  in  fee.  The  declaration  and  no- 
tice were  served  upon  the  tenant  in  posses- 
sion. During  the  pendency  of  the  action, 
plaintiffs  and  the  defendant  referred  all  mat- 
ters of  controversy  to  arbitration.  The  arbi- 
trators rendered  an  award  in  favor  of  the 
plaintiffs,   and   upon   its   return   a   rule   was 
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issued  against  the  defendant  to  show  cause 
why  the  award  should  not  be  entered  up  as 
the  judgment  of  the  court.  Upon  the  returii 
of  the  rule,  the  olaintiffs  in  error  appeared, 
and  asked  to  be  made  defendants.  The  ap- 
plication was  refused  by  the  court,  and  an 
exception  taken. 

The  defendant,  the  tenant  in  possession, 
is  the  mother  of  the  plaintiflFs  in  error,  and 
the  widow  of  their  father.  She  claims  no  in- 
terest in  the  land  in  controversy,  but  occu- 
pies and  cultivates  it  with  the  consent  of 
the  plaintiffs  in  error,  who  claim  to  be  the 
owners  in  fee  of  the  premises. 

109  *The  decision  of  the  circuit  court,  as 
is  conceded,  was  based  upon  the  pro- 
visions of  the  fifth  section  of  chapter  131, 
Code  of  1873,  which  declare  "the  person  ac- 
tually occupying  the  premises  shall  be  named 
defendant  in  the  declaration.  If  a  lessee  be 
made  a  defendant  at  the  suit  of  a  party 
claiming  against  the  title  of  his  landlord, 
su.ch  landlord  may  appear  and  be  made  a 
defendant  with  or  in  place  of  his  lessee." 

It  is  insisted  that  under  this  section  the 
person  claiming  title  can  defend  only  where 
the  occupying  tenant  is  his  lessee;  and  here 
there  was  no  lease,  or  contract  for  a  lease, 
express  or  implied,  but  a  simple  occupancy 
of  the  premises  by  the  widow,  under  the 
license  of  the  children. 

Passing  by,  for  the  present,  the  question  of 
the  correctness  of  this  construction  of  the 
tenancy,  it  is  obvious  that  the  decision  of  the 
circuit  judge  is  based  upon  a  misconception 
of  the  meaning  of  the  section  already  cited. 
This  will  be  the  more  apparent  from  a  brief 
examination  of  the  doctrine  of  the  common 
law.  Long  before  any  statute  on  the  subject, 
it  was  the  constant  practice  of  the  English 
courts  to  admit  the  landlord,  or  other  per- 
son under  whom  the  occupying  tenant 
claimed,  to  come  in  and  defend  the  action. 
This  privilege  was  not  confined  to  those 
who  were  technically  lessors  of  the  tenant  in 
possession,  but  (to  use  the  language  of  Mr. 
Justice  Wilmot)  was  extended  "to  all  those 
that  stood  behind  him."  It  was,  however, 
made  a  question,  whether  this  right  of  the 
landlord  to  defend  could  be  asserted  without 
the  consent  of  the  occupying  tenant.  To  re- 
move all  difficulty  on  this  point,  the  English 
statute  was  passed  empowering  the  landlord 
to  appear  and  defend  the  action  with  or 
without  the  consent  of  the  tenant  in  posses 
sion.  The  practice  of  the  English  courts 
has  been  generally  followed  in  those  states 
where  the  common  law  prevails.  In  Her- 
bert V.  Alexander,  2  Call.  498,  decided  long 
anterior  to  our  statute,  the  right  of  the 
landlord  to  be  made  defendant  was  fully 
recognized  by  this  court. 

110  *In  a  case  before  Lord  Mansfield,  he 
said:  "By  the  words  of  the  statute,  the 

courts  admit  landlords  only  to  defend,  and 
difficulties  had  often  arisen  as  to  the  mean- 
ing of  the  word  landlord  in  the  act.  He  was 
of  opinion  that  where  a  person  claimed  in 
opposition  to  the  title  of  the  tenant  in  pos- 
session, he  can,  in  no  light,  be  considered  as 
landlord;  but  where  there  is  privity  between 
them,  the  defence  must  be  upon  the  same 


bottom,  and  letting  in  the  person  behind  can 
only  operate  to  prevent  treachery  and  col- 
lusion." He  further  said,  "It  is  no  answer^ 
that  any  person  affected  by  the  judgment 
may  bring  a  new  ejectment  because  there  is 
a  great  difference  between  being  plaintiff 
and  defendant  in  ejectment."  This  construc- 
tion of  the  statute  has  been  almost  univer- 
sally followed  by  the  American  courts.  So 
that  the  principle  of  the  cases,  both  at  com- 
mon law  and  under  the  statute,  is  to  extend 
the  word  "landlord"  to  all  persons  what- 
ever whose  right  or  title  is  connected  to  or 
consistent  with  the  possession  of  the  oc- 
cupying tenant.  See  Adams  on  Ejectment, 
231,  and  Tyler  on  Ejectment,  448,  where  the 
cases  are  cited;  Fairclaim  v.  Showtitle,  3 
Burr,  1290-4-5;   Barton   Prac.  355. 

A  moment's  reflection  will  satisfy  any  one 
of  the  soundness  of  this  construction-  Very 
frequently  it  is  a  matter  of  great  difficulty  to 
determine  whether  the  agreement  under 
which  the  tenant  holds  is  technically  a  lease 
or  a  mere  license.  The  decisions  on  this  sub- 
ject are  numerous  and  extremely  difficult  to* 
reconcile.    2  Bins:,  on  Real  Prop.  78-9-80. 

Still  greater  difficulties  often  occur  in  de- 
ciding whether  the  agreement  constitutes  the 
tenant  a  lessee  of  the  land,  or  a  mere  Joint, 
tenant  of  the  crops.  Lowe  v.  Miller,  3  Gratt. 
196,  is  one  of  that  class  of  cases  in  which  this- 
court,  after  much  deliberation,  held  that,  un- 
der the  contract,  there  was  no  lease  but  a. 
mere  joint  tenancy  in  the  crops  raised  on  the- 
land.  1  Washburn  on  Real  Prop.  367. 
Ill  ♦It  can  scarcely  be  supposed  it  was 

ever  intended  the  courts  should  pass 
upon  difficult  questions  of  this  sort  before  de- 
termining whether  the  real  party  in  interest 
has  the  right  to  be  heard  in  defence  of  his 
title  and  his  possession.  If,  in  the  case  of  a 
lessee,  it  is  proper  to  receive  his  lessor  as 
the  real  defendant,  surely  the  same  privilege 
should  be  extended  to  the  landlord,  whose 
tenant  is  a  mere  licensee  or  joint  tenant  of 
the  crops.  To  suppose  that  the  legislature 
intended  to  apply  a  different  rule  in  these 
cases  is  to  attribute  to  them  a  palpable  ab- 
surdity. It  is  very  true  the  statute  uses  the 
word  "lessee,"  but  it  also  uses  the  woril 
"landlord"  as  its  correlative.  The  word 
"lessee"  was  used,  not  so  much  to  define  a 
particular  estate  or  interest,  as  to  express 
a  relation — that  of  landlord  and  tenant,  a 
person  holding  under  and  in  subordination 
to  the  title  of  another. 

This  construction  of  the  statute  is  con- 
sistent with  justice  and  sound  policy,  and 
is  sustained  by  the  authorities. 

But  if  we  are  wrong  in  this  view,  and  the 
interpretation  of  the  statute  claimed  by  thcj 
learned  counsel  for  the  defendants  in  error 
be  the  correct  one,  we  should  still  hold  the 
judgment  of  the  circuit  court  erroneous.  We 
are  of  opinion  the  tenant  in  possession  is  a 
lessee  under  an  implied  contract  of  renting. 
As  already  stated,  she  claimed  no  title  to 
the  land  in  controversy.  It  was  no  part  of 
her  dower  interest.  It  had  no  connection 
with  the  mansion  house  and  curtilege.  The 
tenant,  however,  cultivated  the  land  with  the 
tacit  permission  of  the  heirs,  five  of  whom 
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were  infants  living  with  her  in  the  mansion 
house.  It  is  true  she  neither  paid  rent  nor 
expressly  contracted  to  do  so;  but  we  do  not 
understand  that  is  essential.  In  general  the 
law  will  imply  a  tenancy  wherever  there  is 
an  ownership  of  land  on  the  one  hand,  and 
an  occupation  by  permission  on  the  other, 
for  in  all  of  such  cases  it  will  be  presumed 
that  the  occupant  intended  to  pay  for  the 

use  of  the  premises. 
118  ♦Whether  such  an  occupancy  amounts 
to  a  tenancy  from  year  to  year,  or  a 
mere  tenancy  at  will,  determinable  at  the 
pleasure  of  the  owner,  must  depend  upon  the 
circumstances  of  the  case.  Adams  on  Eject- 
ment. 102,  103-4,  108;  Taylor's  Land  and 
Tenant,  sees.  19,  59;  Tyler  on  Ejectment, 
206,  212.  In  the  present  case  the  occupying 
tenant  was  either  a  tenant  from  year  to 
year,  or  a  tenant  at  will;  and  whether  one 
or  the  other,  she  is  to  be  regarded  as  a 
lessee  of  the  premises,  according  to  a  literal 
interpretation    of    the    statute. 

It  only  remains  to  inquire  whether  the 
award  precludes  the  plaintiffs  in  error  from 
being  heard.  If  thje  rule  of  law  be  as  already 
stated  with  respect  of  the  right  of  the  real 
party  in  interest  to  appear  and  defend  the 
action,  it  is  vain  to  say  the  tenant  can  do  any 
act  to  defeat  or  impair  that  right.  An  arbi- 
tration is  as  ineffectual  for  that  purpose  as 
an  attempted  surrender  or  attornment  to  an- 
other. The  award  may  bind  the  tenant,  but 
it  cannot  bind  the  landlord,  who  is  no  party 
to  the  agreement  to  refer.  As  to  him,  it  is 
a  nullity,  and  all  his  rights  remain  pre- 
cisely as  if  no  award  had  been  made. 

The  books  abound  with  cases  in  which, 
even  after  judgment  against  the  casual 
ejector,  the  real  party  in  interest  has  been  let 
in  to  defend  the  action.  In  some  instances 
this  has  been  done  after  judgment  signed  and 
a  writ  of  possession  executed.  Tyler  on  Eject- 
ment, and  cases  cited,  451,2-3;  Doe  on  De  of 
Mullarky  r.  Roe,  39  Eng.  C.  L.  194;  Adams 
on  Ejectment,  239,  and  notes;  Jackson  v. 
Stiles.  4  John.  R.  492.  It  is  true  the  casual 
ejector  was  always  a  fictitious  person  having 
no  title,  the  tenant  in  possession  being  the 
real  party  concerned.  And  it  was  for  the  rea- 
son that  the  latter  was  the  real  party  in  in- 
terest that  the  courts  permitted  him  to  make 
defence.  As  was  said  by  Lord  Mansfield,  the 
plaintiff  ought  not  to  recover  without  a  trial 
with  the  person  interested  in  the  question 
and  affected  by  the  judgment.  The 
113  like  considerations  *ought  to  control 
at  the  present  day  where  the  action  is 
against  the  occupying  tenant  who  asserts 
no  title  in  himself,  but  claims  in  subordina- 
tion to  the  title  of  another. 

In  the  case  before  us.  at  the  time  the 
plaintiffs  in  error  appeared,  no  judgment  had 
been  entered  on  the  award,  and  there  was 
no  difficulty  in  the  way  of  a  proper  defence 
on  the  title.  And  even  though  the  award 
had  been  entered  up  as  the  judgment  of  the 
court,  they  might  have  made  defence  at  any 
time  during  the  term. 

It  has  been  asked,  however,  upon  what 
ground  are  the  plaintiffs  in  error  permitted 
to  enter  and  oppose  an  award  which  does  not 


affect  their  interests?  So  far  as  the  award  it- 
self is  concerned,  the  plaintiffs  in  error  may 
not  be  interested  in  it,  but  they  are  concerned 
that  it  shall  not  be  used  for  the  purpose  of 
giving  the  plaintiff  in  the  action  an  undue  ad- 
vantage over  them.  If  they  are  not  per- 
mitted to  defend  by  reason  of  the  award,  a 
judgment  will  of  course  go  against  the  ten- 
ant in  possession,  a  writ  of  possession  im- 
mediately issued,  by  which  the  plaintiffs  in 
error  will  be  ousted  from  the  possession  and 
their  adversaries  let  in.  How  will  they  re- 
gain that  possession  except  by  a  new  eject- 
ment, in  which  the  relative  position  of  the 
parties  will  be  shifted  and  the  plaintiffs  re- 
quired to  show  title?  If  this  be  the  rule  of 
law,  every  landlord  is  at  the  mercy  of  a 
fraudulent  or  ignorant  tenant,  who  may  be 
persuaded  or  deceived  into  an  arbitration. 

For  these  reasons  we  are  of  opinion  that 
the  circuit  court  erred  in  refusing  to  permit 
the  plaintiffs  in  error  to  be  made  defend- 
ants in  place  of  the  tenant  in  possession. 
The  judgment  must  be  reversed  and  the 
cause  remanded  to  the  circuit  court  with  in- 
structions to  allow  the  plaintiffs  in  error  to 
defend  the  action  if  they  shall  so  desire. 

The  judgment  was   as   follows: 

The  court  is  oT  opinion,  for  the  reason 
114  stated  in  writing  *and  filed  with  the 
record,  that  the  circuit  court  erred  in 
overruling  the  motion  of  the  plaintiffs  in  er- 
ror to  enter  themselves  as  defendants  in  th*^ 
cause,  and  to  file  an  answer  to  the  rule  then 
to  be  awarded.  It  is  therefore  insisted  that 
both  the  judgment  refusing  said  motion  and 
the  judgment  in  favor  of  the  defendants  in 
error  for  the  land  in  controversy  be  reversed 
and  annulled;  the  defendants  pay,  &c. 

It  is  further  considered  by  the  court  that 
the  cause  be  remanded  to  the  said  circuit 
court  for  further  proceedings;  and  if  the 
said  plaintiffs  in  error  again  apply  to  be- 
come defendants  in  the  action  and  to  file 
said  answer,  they  shall  be  permitted  to  do 
so.  And  all  further  action  upon  said  award 
is  to  await  the  termination  of  the  cause  a.s 
between  the  plaintiffs  in  error  and  the  de- 
fendants  in  error. 

Judgment  reversed. 


115 


♦Carter  v.  Hale  &  al. 
Same   v.   Watson's   Adm'r. 


July  Term.  1879,  Wytbeville. 
WltnesMs.*— In  an  action  of  debt  by  C  against  H  and 
I.  tbe  surviving  oblirors  In  the  bond  sued  on,  tbe 
defendants  plead  set  off.  and  file  a  list  of  bonds  de- 


•WItnesses.-See  also  Hall  v.  Rixey,  84  Va.  TBO:  4 
Min.  Inst  (2nd  Ed.)  757  et  seq:  Hoffe  v.  Turner,  06  Va. 
631 :  Brock  v.  Brock,  92  Va.  173. 

In  Hall  V.  Rlxey,  supra,  Lewis,  P.,  in  deliverlnfir  the 
opinion  of  the  court  said:  "In  Carter  v.  Hale,  82 
Gratt.  116.  it  was  held,  upon  the  authority  of  pre- 
vious decisions,  that  In  an  action  upon  a  bond,  'tbe 
subject  of  Invesiigration,'  within  the  meaning  of  tbe 
statute,  is  the  bond,  and  that  the  test  of  competency 
of  a  party  is  not  the  fact  to  which  such  party  Is  called 
to  testify,  but  the  contract  or  other  transaction 
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llTcred  by  H  to  a  which  the  plea  states  C  received 
and  undertook  to  collect  and  apply  to  the  payment 
of  the  bond,  and  that  C  had  collected  the  debts— 
Hkij>:  That  H  wa^  not  a  competent  witness,  at  the 
time  of  the  trial  In  April,  1876,  to  prove  what 
passed  between  himself  and  O  In  relation  to  said 
set  offs.  And  the  law  Is  the  same  In  an  action  on 
the  same  bond  affalnst  the  admlnlstratpr  of  the 
deceased  obllffor. 

These  were  actions  of  debt  in  the  circuit 
court  of  Carroll  county,  both  of  them 
founded  on  the  same  bond.  One  was  agamst 
Fielden  L.  Hale,  the  principal,  and  Ira  B. 
Coltrane,  one  of  the  sureties  in  a  bond  to 
the  plaintiff,  Thomas  W.  Carter,  for  $3,200, 
dated  the  10th  of  October,  1857,  and  payable 
in  two  years,  executed  by  said  Hale  and 
Coltrane  and  John  Watson,  another  surety. 
Watson  being  dead,  the  second  action  was 
against  his  administrator. 

The  pleadings  and  issues  in  both  cases 
were  the  same,  and  were  "payments"  and  a 
special  plea  with  a  list  of  set  offs.  These  con- 
sisted of  four  notes  amounting  to  $3,309.43, 
which  the  plea  alleged  had  been  transferred 
and  delivered  by  Hale  to  the  plaintiff  before 
the  bond  became  due,  which  the  plaintiff 
accepted  and  undertook  to  colleqt  and  apply 
the  proceeds  to  the  payment  of  the  bond  sued 
upon;  and  that  he  had  collected  of  these 
notes  enough  to  discharge  the  bond. 
116  *The  causes  came  on  to  be  tried  on 

the  28th  of  April,  1876,  when  the  de- 
fendants, to  sustain  the  issues  on  their  part, 
offered  the  defendant  Hale  as  a  witness.  The 
plaintiff  objected  to  his  competency  on  the 
ground  that  Walton,  one  of  the  obligors  in 
the  bond,  being  dead,  the  plaintiff  was  in- 
competent to  testify,  and,  therefore,  the  other 
parties  to  the  bond  were  incompetent.  But 
the  court  overruled  the  objection,  and  ad- 
mitted the  witness  to  testify;  holding  that 
while  said  witness  was  incompetent  to  tes- 
tify as  to  the  execution  of  the  bond,  he  was  a 
competent  witness  to  prove  any  subsequent 
transactions  had  between  himself  and  the 
plaintiff  involved  in  the  pleas  upon  the  is- 
sues joined.    And  the  plaintiff  excepted. 

Hale  having  been  admitted  as  a  witness,  he 
was  requested  by  the  counsel  for  the  defend- 
ants to  "state  what  transactions,  if  any,  took 


which  Is  the  subject  of  Investigation,  and  that  If 
snch  contract  or  other  tranRaction  was  with  a  per- 
son who  has  since  died,  or  f  r  any  leral  canse  has 
become  incompetent  to  testify,  ths  other  party  Is  not 
admitted  as  a  witness  at  all,  and  cannot  testify  to 
any  fCLct  in  the  case.  That  w  s  an  action  upon  a 
bond,  to  which  the  pleas  were  payment  and  set-offs. 
One  of  the  obligors  belnsr  dead,  tie  plaintiff  was 
Incompetent  to  testify,  and  the  question  was, 
whether  a  survlvlnsr  oblisror,  one  of  the  defendants- 
was  a  competent  witness  to  sustain  the  Issues  on 
the  part  of  the  defendants.  The  circuit  court  held 
that  he  was.  and  permitted  him  to  testify,  holdlnir 
that  while  he  was  incompetent  to  testify  as  to  the 
execution  of  the  bond,  he  was  a  competent  witness 
to  prove  any  subsequent  transactions  had  between 
himself  and  the  plaint 'ff  involved  in  the  Issues 
Joined.  But  this  court  held  otherwise,  and  reversed 
the  judgment,  referring  to  Mason  v.  Wood,  27 
Oratt.,  78S;  and  Qrigsby  v.  Simpson,  28  /rf.,  »48. 


place  between  the  plaintiff,  Thomas  W.  Car- 
ter, and  yourself,  after  the  bond  sued  on  was 
executed,  in  relation  to  the  payment  or  satis- 
faction  thereof."  To  which  question  and  to 
the  witness  answering  the  same,  the  plamtifr 
objected,  on  the  ground  of  the  incompetency 
of  the  witness;  but  the  court  overruled  the 
objection  and  permitted  the  witness  to  an- 
swer. The  answer  referred  to  the  transfer  to 
the  plaintiff  of  the  notes  mentioned  in  the 
special  plea,  and  what  had  passed  after  the 
transfer  between  himself  and  the  plaintiff. 
The  plaintiff  excepted  to  the  ruling  of  the 
court  permitting  said  question  and  answer. 
The  jury  found  verdicts  for  the  plamtiff 
in  each  case  for  $48.88,  and  the  court,  over- 
ruling a  motion  for  a  new  trial,  rendered 
judgments  in  accordance  with  the  verdict. 
And  Carter  thereupon  obtained  writs  of 
error  in  both   cases. 

Robert   Crockett,  for  the   appellant. 
J.  A.  Walker,  for  the  appellees. 
BURKS,  J.,  delivered  the  opinion  of  the 
court. 
117  *Thcse    two    causes  are  heard    to- 

gether. The  same  questions  precisely 
are  presented  for  decision  in  each.  Only  one 
of  those  questions  need  be  considered  and 
decided,  and  that  is,  whether,  under  the  law 
as  it  stood  on  the  28th  day  of  April,  1876 
(the  date  of  trial  in  the  court  below),  in  an 
action  of  debt  instituted  on  a  joint  and 
several  bond  by  the  obligee  against  the  sur- 
viving obligors,  or  against  the  personal 
representative  of  a  deceased  obligor,  any 
one  of  the  surviving  obligors  was  a  com- 
petent witness  on  behalf  of  the  defendants 
against  the  plaintiff. 

Upon  the  authority  of  several  recent  de- 
cisions of  this  court,  this  question  must  be 
resolved  in  the  negative. 

In  Grigsby  &  others  v,  Simpson,  ass  ee 
&c,  28  Gratt.  348,  the  action  was  debt  on 
bond,  brought  by  and  in  the  name  of  the 
assignee  of  the  deceased  obligee  against 
the  surviving  obligors.  The  pleas  wpre 
"payment"  and  "usury."  Two  of  the  obli- 
gors offered  to  testify  on  the  trial  on  behalf 
of  themselves  and  their  codefendants,  and 
it  was  held  bv  the  court  of  trial  and  by  this 
court,  that  they  were  incompetent  so  to 
testify.  This  court  decided  that  the  bond 
sued  on  was  the  contract,  which  was  the 
subject  of  investigation,"  within  the  mean- 
ing of  the  statute;  and  the  principle  of  the 
decision  is,  that  the  test  of  competency  of 
a  party  under  the  statute  is  not  the  fact  to 
which  such  party  is  called  to  testify,  but  the 
contract  or  other  transaction,  which  is  the 
subject  of  investigation,  and  if  siich  con- 
tract or  other  transaction  was  with  a  per- 
Qon  who  has  since  died,  become  insane,  or 
inco.npetent  to  testifv  by  reason  of  infamy, 
or  other  legal  cause,  "the  other  party  is  not 
admitted  as  a  witness  at  all.  ^  and  cannot 
testify  to  any  fact  in  the  case."      ^ 

The  same  principle  had  been  previously  af- 
firmed, in  substance,  in  Mason  &  others  v. 
Wood,  ?.7  Gratt.  783.  There,  as  in  one  of  the 
cases  now  before  us.  the  action  was  on  a  bond 
by  the   obligee  against  surviving  obligors. 
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The  defence  was,  that  the  considera- 

118  tion   of    the   bond  was    the  price  ♦of 
an   animal   warranted  sound,  &c.,   and 

that  there  was  a  breach  of  the  warranty.  On 
the  trial,  the  plaintiffs  having  introduced  wit- 
nesses who  testified  to  conversations  held 
with  two  of  the  obligors  long  subsequent  to 
the  purchase  of  the  animal  for  the  price  of 
which  the  bond  was  given,  tending  by  impli- 
cation to  disprove  the  alleged  breach  of  war- 
ranty, the  defendants,  in  order  to  rebut  that 
testimony,  offered  the  two  obligors,  with 
whom  the  alleged  conversations  were  had,  as 
witnesses  to  prove  what  those  conversations 
were.  The  circuit  court  decided,  that  these 
obligors  were  incompetent  to  testify  in  the 
case  on  behalf  of  themselves  and  the  other 
defendants,  and  excluded  them  as  witnesses, 
and  this  decision  was  affirmed  by  this  court. 
Judge  Anderson,  in  the  opinion  of  the  court 
delivered  by  him,  after  citing  the  statute  (the 
same  which  applies  to  the  cases  in  judgment), 
Code  of  1873,  ch.  172,  §  21,  says:  "By  the  ex- 
press terms  of  the  above  recited  clause  of 
this  section,  Funsten  [co-obligor],  one  of  the 
parties  to  the  contract,  being  dead,  Wood 
[obligee],  the  adverse  party,  is  made  incom- 
petent to  testify  in  his  own  favor,  or  in  favor 
of  any  other  party  having  an  interest  adverse 
to  Funsten.  And  Wood  being  incompetent  to 
testify,  can  either  of  the  parties  adverse  to 
him  be  admitted  to  testify?  The  language  of 
the  statute  seems  to  be  explicit.  When  one  of 
the  original  parties  to  the  contract  is  dead,  *or 
incompetent  to  testify  by  reason  of  infamy, 
or  any  other  legal  cause,  the  other  party  shall 
not  be  admitted  to  testify  in  his  own  favor,' 
&c.  The  legislature  may  have  intended  to 
limit  the  incompetency  to  testify  to  trans- 
actions between  the  living  and  deceased 
parties,  or  to  the  acts  and  declarations  of 
the  deceased  party,  and  not  to  have  other- 
wise restricted  his  general  competency,  as 
given  by  the  twenty-first  section;  but  if 
80  intended,  it  is  not  so  expressed.  By  the 
terms  and  the  express  letter  of  the 
law,  parties  in  such  cases  are  de- 
clared  to   be   incompetent   to    testify 

119  in  their  own  favor,  &c.  There  *is  no 
limitation  of    the  incompetency  as  to 

the  subject  matter  of  the  testimony.  It  is  gen- 
eral and  unrestricted.  They  are  declared  to  be 
incompetent  to  testify  in  the  cause  in  their 
own  favor.  It  might  have  been  reasonable  in 
the  legislature  to  have  restricted  the  incom- 
petency to  such  matters  as  the  other  party,  if 
not  incapacitated,  might  be  qualified  to  speak 
to,  as  acts  and  declarations  imputed  to  him, 
or  transactions  in  which  he  acted  a  part,  and 
left  untouched  his  competency  as  to  other 
matters;  and  such  restriction  might  comport 
with  the  spirit  of  the  act;  but  the  legislature 
has  not  so  said,  and  the  court  is  not  disposed 
to  extend  the  operation  of  the  act  beyond  its 
terms  and  express  provisions;  ?.nd  the  in- 
competency of  parties  to  testify  in  their 
favor,  &c.,  in  such  cases  being  declared  by 
the  act  in  express  terms,  they  must  be  held 
incompetent  to  testify  to  any  matter  bear- 
ing upon  the  issue  in  the  cause." 

In  the  opinion  the  case  of  Field  v.  Brown 
and  al.,  24  Gratt.  74,  is  adverted  to  and  ex- 


plained, so  far  as  it  relates  to  the  question 
of  the  competency  of  parties  to  testify  in 
their  own  behalf,  when  the  adverse  parties 
are  incompetent. 

Whether  at  common  law  a  witness  Is 
competent  to  give  evidence  in  a  cause  for 
one  purpose  only,  and  if  he  is  competent  at 
all,  whether  he  may  not  be  examined  upon 
any  matter  in  the  record,  see  Steptoe  t/. 
Read,  for,  &c.,  19  Gratt.  1. 

Since  the  trial  of  these  causes  in  the  court 
below,  the  statute  in  force  at  the  time  of 
trial  has  been  amended  by  the  legislature, 
and  as  amended,  it  is  alleged  that  the  in- 
competency of  the  parties  to  testify  has 
been  removed.  Acts  of  1876-7,  pp.  184,  185; 
lb.  pp.  265,  266. 

The  law  as  it  stood  at  the  time  of  trial  is 
the  law  by  which  this  court  must  determine, 
whether,  in  the  rulings  then  made  and  jud^;- 
ments  recorded,  there  was  any  error  to  the 
prejudice  of  the  plaintiff.  See   Crawford    i». 

Halstead  &  Putnam,  20  Gratt.  211. 
180  *Tested  by  that  law,  as  expounded 

by  this  court  in  the  decisions  before 
cited,  there  was  such  error,  and  the  judg- 
ments must  therefore  be  severally  reversed, 
the  verdicts  set  aside,  and  the  causes  re> 
manded  for  new  trials  therein  respectively. 

The  judgment  in  each  case  was  as  follows : 
This  day  came  again  the  parties  by  their 
counsel,  and  the  court,  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
said  judgment  is  erroneous;  therefore,  it  is 
considered  and  ordered,  that  the  said  judg- 
ment be  reversed  and  annulled,  and  that  the 
plaintiff  in  error  recover  against  the  defend- 
ants in  error  his  costs  by  him  expended  in  the 
prosecution  of  his  writ  of  error  and  superse- 
deas aforesaid  here;  and  it  is  further  consi<l- 
ered  and  ordered,  that  the  verdict  of  the  jury 
be  set  aside,  and  that  this  cause  be  remanded 
to  the  said  circuit  court  for  a  new  trial  and 
other  proceedings  to  be  had  therein,  in  or- 
der to  a  final  judgment,  in  conformit]^  with 
this  judgment  and  the  opinion  therein  ejc- 
pressed;  which  is  ordered  to  be  certified  to 
the  circuit  court  of  Carroll  county. 
Judgments  reversed. 


181 


♦Compton  V.  Tabor. 

July  Term,  18TB.  WytheyiUe. 


Practice  in  Chaocefy. •-Upon  a  bill  filed  by  a  jaa^. 
ment  creditor  to  subject  the  land  of  his  debtor  to 
satisfy  his  debt,  the  court,  in  order  to  ascertatxi 
whether  the  rents  of  the  land  will  pay  the  debt  Sq 
five  years,  should  generally  direct  the  commts- 
sioner  to  offer  It  first  for  one  year,  and  If  that  wtli 
not  pay  the  debt,  then  for  two,  and  so  on.  if  nece*. 
sary,  up  to  five  years,  closlnr  the  contract  when. 
ever  the  rents  will  pay  the  debt.  The  terms  o^ 
payment  of  the  rent  to  be  fixed  by  the  court,  look. 
Ing  to  the  kind  of  property  and  the  uiare  of  u&e 


♦Practice  In  CbaMary.-Thls  caae  waa  foltow«d  in 
Dainfferfleld  $t  aL  t.  &Bitli  #<  of., »  Va.  81. 
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country.  If  It  will  not  rent  for  enough  in  five 
years,  tlie  commissioner  should  report  the  fact 
to  the  court. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Tazewell  county,  brought  in  Octo- 
ber, 1878,  by  James  H.  Tabor  against  Wm.  E. 
Compton  and  J.  M.  Davis,  to  subject  their 
lands  to  satisfy  a  judgment  he  had  recovered 
against  them  for  $510,  with  interest  from  the 
17th  of  May,  1877,  and  costs.  The  judgment 
was  founded  on  a  bond  in  which  Compton 
was  the  principal  and  Davis  his  surety. 

The  bill  states  the  defendant  Compton 
owned  three  parcels  of  land,  one  a  mill  prop- 
erty, and  one  tract  of  sixty,  and  another  of 
one  hundred  and  ten  acres.  It  appeared  also 
that  Davis  owned  several  small  tracts. 

Compton  answered  the  bill  and  insisted 
that  the  rents  of  the  mill  would  pay  off  the 
plaintiffs  debt  in  five  years;  and  Jf  the  mill 
did  not  rent  for  enough  to  discharge  the 
judgment  in  five  years,  he  asked  that 
138  the  tract  of  sixty  *acres  might  oe 
rented.  He  claimed  his  homestead  m 
the  one  hundred  and  ten  acre  tract,  but  not 
so  as  to  affect  his  surety  Davis;  but  he  was 
satisfied  the  rents  of  the  land  and  mill  prop* 
erty  before  named  would  in  five  years  meet 
the  demand  of  the  plaintiff. 

The  cause  came  on  to  be  heard  on  the  19tn 
of  November,  1878,  when  the  court  made  a 
decree  in  favor  of  the  plaintiff  for  the  amount 
of  his  judgment,  and  if  the  same  was  not 
paid  by  the  1st  of  December,  1878,  then  S. 
C.  Graham,  appointed  a  commissioner  for 
the  purpose,  will  rent  the  land  in  the  bill 
mentioned  belonging  to  the  defendant,  Wm. 
E  Compton,  provided  the  rents  and  profits 
thereof  will  satisfy  this  decree  in  five  years. 
Said  commissioner  will  rent  said  land  on  a 
credit  of  six,  twelve,  eighteen  and  twenty- 
four  months,  equal  installments,  except  for 
cash  enough  to  pay  costs  of  suit  and  ex- 
penses of  sale.  He  will  rent  only  so  much  of 
said  land  as  is  necessary  to  satisfy  this  de- 
cree, and  the  order  of  renting  shall  be  as 
asked  for  in  the  answer  of  the  defendant, 
Wm.  E.  Compton,  as  follows,  viz: 

First,  the  property  mentioned  in  the  bill 
and  proceedings  as  the  mill  property.  Should 
it  not  satisfy  the  decree,  then  said  commis- 
sioner will  next  rent  the  60  acres,  and  last 
the  110  acres.  Said  commissioner  will  rent 
said  land  at  the  front  door  of  the  courthouse 
of  Tazewell  county,  on  some  court  day  held 
for  said  county,  after  having  advertised  the 
time,  place  and  terms  of  renting  for  30  days 
prior  thereto,  by  written  notice  posted  on 
the  front  door  of  said  courthouse,  and  at  St. 
Clair's  store,  near  the  premises.  Said  com- 
missioner will  take  bonds  with  good  security 
of  the  lessee,  payable  to  himself  as  com- 
missioner, bearing  interest  from  the  day  the 
lessee  may  be  placed  in  possession  of  the 
premises  rented.  t_  „   u 

The  term  for  which  said  land  shall  be 
rented  shall  commence  the  day  the  lessee 
may  be  placed  in  possession  of  the  prem- 
ises. ^  ,.  J 
188  *Aiid  thereupon  Compton  applied 
to  a  judge  of  this  court  for  an  appeal, 
which  was  awarded. 


Dinwiddie  and  Kilgore,  for  the  appellant 
A.  J.  May  and  S.  C.  Graham,  for  the  ap- 
pellee. 


ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  under  the  stat- 
ute (chap.  182,  §  9,  Code  of  1873),  which  au- 
thorizes the  sale  of  a  judgment  debtor's  land 
to  satisfy  the  judgment  only  in  case  the  rents 
and  profits  thereof  will  not  satisfy  the  debt 
and  costs  in  five  years,  it  is  entirely  compe- 
tent for  the  court  to  ascertain  whether  they 
will  or  not,  to  cause  the  same  to  be  offered 
for  rent.  The  terms  of  renting,  whether  the 
rents  shall  be  payable  annually  or  at  shorter 
periods,  must  be  determined  by  the  court 
before  whom  the  cause  is  depending,  in  the 
exercise  of  a  sound  discretion,  under  all  the 
circumstances,  as  to  the  character  of  the 
property,  its  locality,  and  the  usage  of  the 
country,  &c.  For  some  species  of  property, 
and  in  some  localities,  the  rents  may  be 
payable  monthly,  or  quarterly,  or  semi- 
annually. For  other  species,  or  in  other  lo- 
calities, the  usage  may  be  to  pay  annually — 
as  land,  for  instance,  which  yields  its  prod- 
ucts, for  the  most  part,  annually.  The  stat- 
ute does  not  prescribe  the  terms,  and  it 
would  not  be  practicable  or  judicious  to 
prescribe  any  inflexible  rule. 

We  think,  in  general,  it  would  be  best  to 
offer  the  land  for  rent  first  for  one  year,  and 
if  it  did  not  rent  for  enough  to  pay  the  debt, 
then  to  offer  it  for  two  years,  and  if  it  did 
not  jrield  enough,  then  to  offer  it  for  three 
years;  and  so  on  until  it  was  offered  for  five 
years,  if  necessary  to  raise  enough  to  pay  the 
debt — and  to  rent  for  no  longer  period  than 
was  necessary  for  that  purpose.  H  it  rents 
for  enough  to  pay  the  debt  in  five  years 
184  or  less,  then  the  commissioner  *shoahi 
close  the  contract  of  renting.  If  not, 
he  should  report  the  fact  to  the  court,  to  the 
end  that  the  cause  might  be  furflner  pro- 
ceeded with. 

We  understand  the  decree  in  this  case  as  in- 
tending to  direct  and  authorize  the  commis- 
sioner to  offer  the  lands  for  rent  for  a  tcnn 
of  five  years,  payable  semi-annually — first, 
the  mill  property;  then  the  sixty  acres,  and 
last  the  one  hundred  and  ten  acres;  which  is 
favorable  to  the  debtor.  It  was  within  the 
discretion  of  the  court  to  make  the  rents 
payable  semi-annually;  and  there  is  nothing 
in  the  record  to  show  that  it  abused  its  dis- 
cretion. The  first  to  be  offered  was  a  mill 
property,  which,  unlike  the  soil  yielding  its 
products  annually,  may  be  presumed  to 
yield  its  returns  semi-annually,  or  oftener. 
And  although  the  rents  for  the  sixty  acres 
and  the  one  hundred  and  ten  acres,  should 
it  be  necessary  to  offer  them,  are  made  pay- 
able semi-annually,  the,  court  cannot  dis- 
turb the  decree  on  that  ground,  which,  upon 
the  whole,  as  we  construe  it,  is  very  favor- 
able to  the  debtor. 

But  the  decree,  whilst  it  expressly  author- 
izes the  commissioner  to  rent  the  lands,  if  the 
rents  will  pay  the  debt  in  five  years,  probably 
upon  the  assumption  that  the  rent  for  two 
years  would  pay  the  debt,  does  not  prescribe, 
if  they  do  not,  how  the  lands  shall  be  rented 
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for  the  remainder  of  the  five  years,  or  until 
the  rents  are  sufficient  to  pay  the  debt;  and 
in  this  respect  it  may  be  amended,  and  the 
omission  supplied,  by  directing  that  if  the 
rents  of  said  three  properties  for  two  years 
should  not  be  sufficient  for  that  purpose,  the 
commissioner  shall  offer  them  for  three 
years,  in  the  order  of  renting  prescribed  by 
the  decree  for  two  years,  and  on  the  same 
terms,  the  rents  to  be  payable  semi-annually; 
and  then  for  four  years,  if  the  rents  for  three 
years  be  not  sufficient;  and  finally,  for  five 
years,  if  the  rents  offered  for  four  years  be 
not  sufficient  to  pay  the  debt — in  which  is 
included  interest  and  costs.  And  if  the  rents 
for  five  years  offered  are  not  sufficient, 
195  to  report  the  *f act  to  the  court  for  fur- 
ther proceedings  to  be  had  in  the  cause. 
The  court  is  of  opinion,  therefore,  with 
the  foregoing  interpretation  of  the  decree, 
which  is  declared  to  be  its  true  construction, 
and,  as  amended,  in  the  manner  and  measure 
hereinbefore  indicated,  to  affirm  the  same. 

The  decree   was   as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
IB  writing  and  filed  with  the  record,  that  the 
decree  of  the  circuit  court,  rightly  construed, 
authorizes  the  commissioner  to  rent  the 
lands  mentioned  in  said  decree  for  five  years, 
if  necessary  to  satisfy  the  appellee's  judg- 
ment and  the  costs,  and  they  can  be  rented 
for  enough  for  that  purpose,  but  omits  to 
prescribe  the  terms  for  which  they  shall  be 
rented  for  three,  four  or  five  years,  as  may  be 
ijecessary,  in  case  the  rents  bid  for  two  years, 
payable  semi-annually,  should  not  be  suffi- 
cient for  the  purpose  aforesaid,  which  omis- 
sion can  be  supplied  by  this  court,  and  the  de- 
cree amended,  so  as  to  require  the  commis- 
sioner, if  the  rent  bid  for  two  years  should  be 
insufficient  for  the  purpose  aforesaid,  to  of- 
fer the  lands  for  rent  for  three  years  in  the 
order  of  renting,  and  upon  the  terms  of  pay- 
ment semi-annually  prescribed  by  the  decree 
for  two  years;  and  if  the  rents  bid  for  three 
years  be  insufficient  for  the  purpose  afore- 
said, that  he  offer  the  lands  for  four  years,  in 
the  same  order  of  renting  and  on  the  same 
terms;  and  if  the  rents  bid  for  a  term  of  four 
years  be  insufficient,  that  he  offer  them  for 
five  years  in  the  same  order  of  rentini?  and 
on  the  same  terms;  and  if  at  either  offering 
the  rents  bid  be  sufficient  to  satisfy  the  judg- 
ment and  the  costs  of  this  proceeding,  that  he 
make  no  further  offering,  and  close  the  con- 
tract of  rent.  But  if  the  rents  bid  for  a  term 
of  five  years  be  sufficient  to  satisfy  the  judg- 
ment and  costs  aforesaid,  that  he  report 
the  fact  to  the  court  for  further  pro- 
126  ceedings  to  *be  had  in  the  cause  as  the 
court  shall  determine  to  be  right  and 
proper.  It  is  therefore  ad iudcrcd.  ordered  and 
decreed  that  the  decree  aforesaid,  as  thus  con- 
strued and  amended,  be  affirmed,  and  that  the 
appellant  pav  to  the  appellee  his  costs  ex-  . 
pended  in  defending  the  appeal  here;  and  the 
catisc  is  remanded  to  the  said  circuit  court 
for  further  proceedings  to  be  had  therein,  in 
conformity  with  this  order  and  the  principles 
declared  in  the  opinion  filed  in  the  record. 

Decree  amended  and  affirmed. 
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July  Term.  1879,  Wythevllle. 
G  sold  a  tract  of  land  to  W.  Jr..  the  parchase  money 
to  be  paid  in  three  eqaal  annual  instalments,  and 
G  retaininiT  the  title  until  the  whole  was  paid. 
For  the  first^instalment  W,  Jr.,  executed  a  negoti- 
able note  with  W,  Sr.,  as  surety,  payable  at  one 
year,  and  he  crave  his  own  notes  at  two  and  three 
years  for  the  rest  of  the  purchase  money.    G  as- 
sismed  the  note  for  the  first  payment  to  M.  and  M 
assicrned  it  to  H.  and  it  was  paid  after  maturity 
and  protest  by  W,  Sr.,  the  surety.    On  a  bill  filed 
by  W,  Sr.,  to  be  subrocrated   to  the  lien  ricrhts  of 
G.  and  to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  land  before  the  two  bonds  ffiven  for  the  second 
and  third  instalments  held  by  G,  were  paid— Hei^d: 
I.  Subrogratlon  of  Surety.*— While  the  assifirnment 
of  the  note  for  the  first  payment  by  G  carried 
with  it  to  his  assifirnee  so  much  of  the  lien  on  tbe 
land  as  was  necessary  to  secure  the  same.  and. 
as  between  G  and  the  assignee,  ffave  the  latter 
aprlor  lien:  these  equities  of  the  parties  inter 
atse  are  not  available  to  the  surety.  W.  Sr..  by 
subrofiratton  in  a  case  like  this,  where  the  ricrhts 
of  G.  the  creditor,  would  be  impaired  thereby, 
and  therefore  the  lien  of  W.  Sr.,  the  surety, 
must  be  postponed  to  that  of  G.  the  vendor, 
a.  Same.t— While  a  surely  who  pays  a  debt  of  his 
principal  will  ordinarily  be  subrogated  to  all  of 
the  lien  ri^rhts  of  the  creditor,  when  the  latter 
has  no  lonirer  occasion  to  hold  them  for  his  own 
protection,  equity  will  never  displace  the  cred- 
itor to  his  prejudice  merely  to  fflvc  the  surety  a 
better  footingr. 

On  the  5th  of  May,  1874,  Frank  S.  Grubb 
sold  to  George  W.  Wysor,  Jr.,  a  tract 
128  of  land  for  $3,199,  payable  *in  three 
equal  annual  installments.  For  the  first 
installment  Wysor,  Jr.,  executed  a  negotiable 
note,  with  his  father,  George  W.  Wysor,  Sr., 
as  surety,  payable  twelve  months  after  date, 
and  for  the  other  two  installments  executed 
his  own  bonds,  payable  at  two  and  three 
years;  the  title  to  the  whole  land  was  retained 
by  the  vendor  to  secure  the  purchase  money. 
The  note  for  the  first  payment  was  assigned 
by  the  payee,  Grubb,  before  maturity,  to  E. 
McCormick,  and  by  him  endorsed  to  Hurst, 
Purnell  &  Co.,  and,  after  protest  at  maturity, 
paid  to  the  holder  by  Wysor,  Sr.,  the  surety. 
Wysor,  Sr.,  then  filed  his  bill  in  the  circuit 
court  of  Carroll  county  against  Wysor,  Jr., 


^Implied  AsAlffnment  of  Security.— The  doctrine  In- 
volved in  the  holdincr  stated  in  the  first  headnote. 
thatthe  assifirumentof  the  note  carried  with  it  so 
much  of  the  lien  on  the  land  as  was  necessary  to 
secure  the  note,  is  sustained  Id  Gresr^r  v.  Sloan  €t  al., 
76  Va.  409.    See  also  3  Mln.  Inst.  <4th  Ed.)  882  «;  seq. 

In  James  v.  Burbridge.  88  W.  Va.  278,  and  .Trin^le 
v.  Fisher.  20  W.  Va.  506.  the  principal  case  was  cited 
in  support  of  the  proposition  that  an  assimiment  of 
a  debt  carried  with  It  the  Hen. 

tSubroffation  of  Surety. -The  rigrht  of  subrogation, 
even  in  favor  of  sureties,  is  never  enforced  to  the 
prejudice  of  the  creditor,  whose  risrhts  and  reme- 
dies are  souffht  to  be  used.  Sherman's  Adm'r  v. 
Shaver  ft  al,  75  Va.  1.  See  also  8  Min.  Inst,  (2d  Ed.) 
417:  24  Am.  &  Edst.  EDcy.  (1st  Ed.)  200:  this  rule  was 
held  not  applicable  in  Bricrhthope  Ry.  Ck).  v.  Rocrers 
for  etc..  76  Va.  448. 
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and  Grubb,  claiming  that  having  paid  said 
note  for  the  first  installment  of  the  purchase 
money  of  said  land  as  surety  for  his  son, 
Wysor,  Jr.,  who  has  no  other  property  than 
his  interest  in  said  land,  he  is  entitled  to  be 
subrogated  to  the  lien  rights  of  Grubb,  the 
vendor,  and  to  be  paid  out  of  the  proceeds 
of  the  sale  of  said  land  before  Grubb  should 
be  paid  the  balance  of  the  purchase  money, 
and  asking  that  a  sale  of  said  land  should 
be  directed  for  this  purpose.  A  decree  to 
affect  this  having  been  rendered  by  the  cir- 
cuit court  of  Carroll  county,  Grubb  ap- 
pealed therefrom  to  the  court  of  appeals. 

Crockett  &  Blair,  for  the  appellant. 
Walker,  for  the  appellee. 

BURKS,  J.,  delivered  the  opinion  of  the  court. 

That  the  negotiable  note  of  June  1,  1874, 
was  given  for  the  first  installment  of  purchase 
money  for  the  tract  of  land  sold  by  the  ap- 
pellant, Grubb,  to  the  appellee,  George  W. 
Wysor,  Jr. — that  the  appellee,  George  W. 
Wysor,  Sr.,  was  surety  for  the  latter  on 

129  said  note — that  the  note  *was.  assigned 
by  Grubb,  the  payee,  to  McCormick, 

and  by  the  latter  endorsed  to  Hurst,  Purnell 
&  Co.,  and  after  protest  at  maturity  for  non- 
payment, was  paid  to  the  holder  by  the  surety, 
are  facts  not  questioned  in  this  case. 

The  averments  in  Grubb's  answer  to  the 
bill,  that  the  note  was  paid  by  the  complain- 
ant, not  as  surety,  but  on  his  own  account, 
or  if  paid  by  him  as  surety,  that  he  had  re- 
ceived satisfaction  from  his  principal  for 
the  amount  so  paid,  are  affirmative  state- 
ments and  not  supported  by  the  proof.  So 
that  the  only  question  left  for  decision  by 
this  court  is,  whether  the  surety  is  entitled 
to  the  substitution  and  priority  granted  him 
by   the  decree  of   October   12,   1877. 

The  subrogation  of  the  surety,  for  indem- 
nity, on  payment  of  the  debt  of  his  principal. 
to  all  the  rights,  remedies  and  securities  of 
the  creditor  against  the  principal  for  the 
debt,  is  a  familiar  doctrine  of  courts  of  chan- 
cery everywhere.  It  is  founded,  it  is  said,  not 
upon  contract,  but  upon  a  principle  of  nat- 
ural equitv  and  justice.  "It  is  a  mode,"  ob- 
serves Jr.* ere  Strong,  "which  equity  adopts 
to  compel  the  ultimate  discharge  of  the  debt 
by  him  who  in  good  conscience  ought  to  pay 
it,  and  to  relieve  him  wh'^m  none  but  the 
creditor  could  ask  to  pay.  To  effect  this,  the 
latter  is  allowed  to  take  the  place  of  the  cred- 
itor, and  make  use  of  all  the  creditor's  secu- 
rities as  if  they  were  his  own."  McCormick 
V.  Irwin,  11  Casey,  111,  117. 

But  this  principle  has  no  application  where 
its  enforcement  would  be  unjust  and  inequi- 
table. It  may  be  invoked  for  indemnity,  and 
sometimes,  and  on  certain  conditions,  for  ex- 
oneration, by  a  surety  acrainst  his  principal, 
but  not  in  a  case  where  it  would  operate  to 
the  prejudice  of  the  creditor.  For  instance, 
it  has  been  held  by  one.  whose  judgments  al- 
ways command,  as  Ihey  deserve,  the  highest 
respect,  that  the  surety,  upon  payins:  the  debt, 
is  entitled  to  all  the  securities  held  by  the 
creditor,  "provided  the  creditor  has  no  lien 
upon   them   or   rij?ht   to    make    them 

130  ^available  against  the  principal  debtor. 


to  enforce  the  payment  of  a  debt  different 
from  that  which  the  surety  has  paid.  But  if 
the  creditor  has  such  a  right,  and  one  aris- 
ing out  of  the  transaction  itself,  of  which  the 
suretyship  forms  a  part,  then  the  right  of 
the  surety  to  the  benefit  of  the  securities  is 
subordinate  to  the  right  of  the  creditor  to 
make  them  available  for  the  payment  of  his 
other  claims,  and  can  only  be  made  avail- 
able after  the  paramount  right  is  satisfied." 
Sir  John  Romilly,  M.  R.,  in  Farebrother  v, 
Wodenhouse,  23  Reav.  R.  18,  cited  in  Brandt 
on  Suretyship,  §  279. 

The  principle  here  enunciated  would  apply, 
as  it  seems  to  us,  with  equal  if  not  greater 
force,  to  a  case  where  the  creditor  has  a 
security  for  an  entire  debt,  payable  in  install- 
ments, for  one  only  of  which  the  surety  is 
personally  bound.  To  allow  the  surety,  on 
payment  of  this  installment,  to  have  the 
benefit  of  the  security,  which  was  provided 
for  the  entire  debt,  and  postpone  the  cred- 
itor until  the  surety  is  indemnified,  would 
be,  in  effect,  in  a  case  where  the  security  is 
insufficient  to  pay  the  whole  debt,  to  re- 
quire»  the  creditor  to  indemnify,  instead  of 
the  principal  debtor;  for,  in  the  case  sup- 
posed, the  creditor  has  the  prior,  subsisting 
paramount  right  to  resort  to  the  security 
until  his  entire  debt  is  satisfied. 

Such  is  the  case  in  judgment.  Grubb,  by 
written  contract,  stipulated  to  sell  his  tract 
of  land  to  Wysor  (the  younger)  at  the  price 
of  $3,199,  payable  in  three  equal  annual  in- 
terest-bearing installments,  and  expressly 
retained  the  title  until  all  the  purchase  money 
should  be  paid.  One  month  thereafter,  the 
negotiable  note  was  taken  for  the  install- 
ment first  to  be  paid.  The  land,  no  doubt,  was 
deemed  inadequate  security  for  the  payment 
of  the  price  agreed  upon,  and  the  object  of 
the  note  was  to  strengthen  the  security. 
The  land  stood  as  security  for  the  entire 
purchase  money,  and  the  note  as   additional 

security  for  one  installment.  If  the 
131      view   of   the    circuit    *court    prevails, 

what  was  intended  as  further  security 
amounts  practically  to  no  security  whatever; 
for,  by  substitution,  as  applied  in  the  first 
decree,  and  the  priority  therein  given  to  the 
surety,  and  by  the  sale  under  that  decree, 
the  whole  tract  of  land  has  been  taken  to 
indemnify  the  surety  for  the  payment  of  the 
note,  and  the  creditor  is  left  without  any 
security  for  the  two-thirds  of  the  purchase 
money  due  him  and  unpaid.  This  cannot  be 
equity.  The  surety  will  be  permitted  to 
occupy  the  place  of  the  creditor,  when  the 
latter  has  no  longer  occasion  to  hold  it  for' 
his  own  protection,  but  equity  will  never 
displace  him,  to  his  prejudice,  merely  to 
give  the  surety  a  better  footing. 

The  assignment  by  Gntbb  carried  with  it 
to  his  assignee  so  much  of  the  lien  on  the  land 
as  was  necessary  to  secure  the  payment  of 
the  note  assigned,  and.  as  between  Grubb  an^l 
his  assignee,  a  prior  right  to  satisfaction  out 
of  the  proceeds  of  the  sale.  Such  is  the  effect 
of  the  decisions  of  this  court  in  McClintic  t-. 
Wise's  adm'rs  and  others.  25  Gratt.  448,  ard 
Gordon  v.  Fitzhugh  and  others.  27  Gratt.  835. 
But  these  decisions  only  settle  the  rights  and 
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priorities,  growing  out  of  assignment,  be- 
tween the  original  assignor  and  assignee, 
and  among  successive  assignees  of  debts  hav- 
ing a  common  security.  These  equities  of 
the  parties  inter  sese  are  not  available  to 
the  surety  by  subrogation  in  a  case  like  the 
present,  where  the  rights  of  the  creditor  will 
being  impaired  thereby.  On  the  contrary,  the 
case  presented  is  one  of  which  the  doctrine 
of  marshaling  of  securities  for  the  benefit  of 
the  creditor  has  application.  If  the  assignee, 
holding  the  note  unpaid,  had  filed  his  bill  to 
have  satisfaction  out  of  the  land,  as  he  held 
two  securities  and  the  vendor  only  one, 
equity  would  either  have  required  him  in  the 
first  instance  to  resort  to  the  security  of  the 
note  before  coming  upon  the  land,  or  if  per- 
mitted to  obtain  satisfaction  out  of  the  land, 
and  that  proved  insufficient  to  pay  both  debts, 
he  would  have  been  required  to  turn 

132  over    the  *note  tothe^rendo^  as  a  sub- 
sisting  security   for   the    re-payment, 

as  far  as  necessary,  of  what  had  been  taken 
by  the  assignee  out  of  the  land.  It  is  ap- 
parent, therefore,  that  payment  of  the  note 
by  the  surety  could  give  him  no  equity  to 
be  let  in  upon  the  land,  until  the  vendor's 
debt  has  been  fully  paid. 

The  land  was  sold  under  the  decree  of 
October  12,  1877,  and  purchased  by  the 
surety  at  a  price  not  quite  sufficient  to  in- 
demnify him  for  the  amount  he  paid  for  his 
principal.  It  appears  by  the  report  of  the  com- 
missioner, that  the  sale  was  made  on  the  20th 
day  of  May,  1878.  Grubb  excepted  to  the  re- 
port, on  the  ground  that  the  land  did  not  sell 
for  its  value,  and  he  made  an  upset  bid  of 
$1,500,  and  asked  a  day  to  make  good  his  bid. 
The  decree  of  August  8,  1878,  gives  him 
sixty  days  to  make  good  his  bid  in  the  mode 
prescribed  by  the  decree,  and  if  the  terms 
should  be  complied  with,  orders  a  resale  of 
the  land  at  the  upset  bid;  if  the  terms  should 
not  be  complied  with,  it  orders  the  report 
to  stand  confirmed. 

The  decree  of  October  12, 1877,  must  be  re- 
versed so  far  as  it  gives  priority  to  the  appel- 
lee, George  W.  Wysor,  Sr.  It  is  not  other- 
wise erroneous,  as  the  said  Wysor  is  entitled, 
by  substitution,  to  a  lien  on  the  land  subor- 
dmate  to  the  paramount  lien  of  the  appel- 
lant, and  he  had  the  right  to  bring  his  bill 
to  enforce  his  lien  subject  to  the  superior 
rights  of  the  appellant.  The  sale  of  the  land 
was  therefore  properly  ordered;  and  if  it  had 
been  error  to  order  the  sale,  and  for  such 
error  the  decree  should  be  wholly  reversed, 
if  the  conditional  confirmation  of  the  report 
by  the  decree  of  August  8,  1878,  has  be- 
come absolute,  such  reversal  would  not,  un- 
der the  statute,  aflFect  the  rights  of  the  pur- 
chaser, as  the  sale  was  made  six  months 
from  the  date  of  the  decree  ordering  it. 
Code  of   1873,  ch.  174,  §   11. 

The  cause  will  be  remanded  to  the  circuit 
court,   with  directions  to  order  an   ac- 

133  coiint  of  the  purchase  money,  yet  ♦un- 
paid and  owing  to  the  appellant,  and 

when  the  amount  thereof  has  been  ascer- 
tained, if  the  conditional  confirmation  of  the 
sale  by  the  decree  of  the  8th  of  August.  1878, 
has  become  absolute,  to  direct  the  payment  of 


said  amount  out  of  the  proceeds  of  said  sale, 
when  collected,  and  after  said  amount  has 
been  fully  paid,  to  apply  the  residue,  if  any,  of 
said  proceeds  towards  the  satisfaction  of  the 
sum  recovered  by  the  said  George  W.  Wysor, 
Sr.,  against  the  said  George  W.  Wysor,  Jr., 
under  the  decree  of  October  12,  1877;  and 
if  the  confirmation  of  the  sale  by  the  de- 
cree of  August  8,  1878,  has  not  become  abso- 
lute, the  said  circuit  court  will  be  further 
directed  to  cause  the  land  to  be  resold,  and 
to  apply  the  proceeds  of  the  resale  in  the  or- 
der and  in  the  manner  hereinbefore  indicated. 

The  decree  was  as  follows: 

This  day  came  again  the  parties,  by  their 
counsel,  and  the  court,  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  while  the  ap- 
pellee, George  W.  Wysor,  Sr.,  is  entitled,  by 
substitution,  to  a  lien  on  the  tract  of  land  in 
the  bill  mentioned  for  the  amount  of  money 
paid  by  him  as  surety  for  the  appellee,  George 
W.  Wysor,  Jr.,  yet  that  such  lien  is  subordi- 
nate to  the  lien  of  the  appellant  on  said  land 
for  the  balance  of  purchase  money  owing  by 
said  George  W.  Wysor,  Jr.,  to  the  appellant, 
under  the  written  contract  between  them, 
bearing  date  on  the  5th  day  of  May,  1874,  set 
out  in  the  record,  and  that  so  much  of  the 
decree  aforesaid  of  the  said  circuit  court, 
rendered  on  the  12th  day  of  October,  1877, 
as  adjudges,  orders  and  decrees  that  the  said 
lien  of  the  said  George  W.  Wysor,  Sr.,  is 
entitled  to  priority  over  the  said  lien  of  the 
appellant  for  the  unpaid  balance  of  pur- 
chase money  owing  to    the    appellant,     is 

erroneous. 
134  ♦And  the  court  is  further  of  opinion 

that  there  is  no  error  in  the  decree 
aforesaid  of  said  circuit  court  rendered  on  the 
8th  day  of  August,  1878.  Therefore,  it  is  de- 
creed and  ordered  that  the  said  decree  of  the 
8th  of  August,  1878,  be  affirmed,  and  that  so 
much  of  the  said  decree  of  the  12th  of  Oct., 
1877,  as  is  hereinbefore  declared  to  be  erro- 
neous, be  reversed  and  annulled,  and  the 
residue  thereof  be  affirmed,  and  that  the  ap- 
pellant recover  against  the  appellees  his  costs 
by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here.  And  this  cause  is  re- 
manded to  the  said  circuit  court  with  direc- 
tions to  order  an  account  of  tlie  purchase 
money  owing  to  the  appellant  by  the  said 
George  W.  Wysor,  Jr.,  under  the  contract 
aforesaid  between  them;  and  when  the 
amount  thereof  has  been  ascertained,  if  the 
conditional  confirmation  of  the  sale  by  the 
said  decree  of  the  8th  of  August,  1878,  has  be- 
come absolute,  to  order  the  payment  of  the 
said  amount  to  the  appellant  out  of  the  pro- 
ceeds of  said  sale,  when  collected,  and  after 
such  payment  to  apply  the  residue,  if  any, 
of  said  proceeds  towards  the  satisfaction  of 
the  sum  recovered  by  the  said  George  W. 
Wysor,  Sr.,  against  the  said  George  W. 
Wysor,  Jr..  by  the  said  decree  of  the  12th 
day  of  October,  1877;  and,  if  the  conditional 
confirmation  of  the  sale  by  the  said  decree  of 
the  8th  of  August,  1878,  has  not  become 
absolute,   the   said  circuit   cotirt  it  further 
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directed  to  cause  the  said  land  to  be  resold 
and  apply  the  proceeds  of  such  resale  in 
the  same  manner  and  in  the  same  order  as 
hereinbefore  indicated;  and  the  said  circuit 
court  shall  take  such  further  proceedings  in 
said  cause  as  may  be  necessary  or  proper,  in 
order  to  a  final  decree,  in  conformity  with 
the  opinion  and  directions  hereinbefore  ex- 
pressed and  given:  and  all  of  which  is  or- 
dered to  be  certified  to  the  said  circuit  court 
of  Carroll  county. 
Decree  reversed. 


135,  136,  137,  138 
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*Brown  v.  Taylor's  Committee. 
July  Term.  1879,  Wythevllle. 
BoBd*-Owii«r5hlp.«— The  mere  possession  of  a  bond 
ts  not  such  an  evidence  of  property  as  will  Justify 
a  payment  to  the  Holder,  without  authority 
express  or  implied,  from  the  owner  to  collect 
the  same. 

The   facts    are    sufficiently   stated   in   the 
opinion  of  Christian,  J. 

Jos.  Stras,  Jr.,  and  S.  W.  Williams,  for 
the  appellant. 

S.  C.  Graham,  for  the  appellee. 

CHRISTIAN,  J.  The  record  in  this  case 
presents  a  single  question.  The  facts  are  few 
and  simple  and  may  be  stated  as  follows: 
W.  W.  Brown  purchased  of  D.  H.  Gillespie 
in  April,  1860,  a  tract  of  land,  and  after  pay- 
ing a  certain  amount  in  cash,  executed  his 
bond  for  $540,  due  and  payable  on  the  1st 
day  of  September,  1861  that  being  the  bal- 
ance of  the  purchase  money.  This  bond  was 
assigned  by  Gillespie  to  S.  S.  Taylor  for 
value.  Taylor  left  the  State  of  Virginia  in  the 
early  part  of  the  year  1860,  and  left  the 
bond  in  the  hands  of  S.  L.  Graham,  who  ex- 
ecuted and  delivered  the  following  paper: 
"S.  S.  Taylor  left  in  my  hands  a  note  on 
Wm.  W.  Brown  for  $540,  executed  to  D.  H. 
Gillespie,  due  the  1st  day  of  September,  1861; 
which  I  will  hold  subject  to  the  order  of 
186  *S.  S.  Taylor,"  Signed  S.  L.  Graham, 
and  dated  April  20th,  1860. 

The  record  further  shows,  that  on  the  29th 
Dec,  1862,  Brown  paid  over  to  Graham  the 
sum  of  $440  in  Confederate  money,  which  was 
received  by  Graham,  credited  on  the  bond, 
and  deposited  by  him  in  the  Northwestern 
Bank  to  the  credit  of  Taylor.  Taylor  after- 
wards became  a  lunatic.  His  committee,  the 
sheriff  of  Tazewell  county,  filed  his  bill  in  the 
circuit  court  of  said  county,  in  which  he  set 
forth  the  above  facts,  and  also  alleged  the  in- 
solvency of  Graham,  and  insisted  that  the 
payment  of  $440  in  Confederate  money  was 
without  authority;  that  Graham  was  the 
mere  custodian  of  the  bond,  and  had  no  au- 
thority to  collect  the  same,  and  that  Brown 
paid  the  same  at  his  peril,  and  was  still 
bound  to  the  plaintiff  for  the  whole  amount 
of  said  bond;  and  the  bill  prayed  that  the 
credit  on  said  bond  might  be  cancelled  and 
annulled,  and  that  Brown  might  be  required 
to  pay  said  bond,  principal  and  interest,  to 
the  plaintiff,  the  committee  of  Taylor. 


Brown  and  Graham  were  made  parties  de- 
fendant to  this  bill.  Both  answered  the  bill, 
and  their  depositions  were  taken  and  read 
in  the  cause.  And  the  cause  coming  on  to 
be  heard  on  the  bill  and  answers  and  deposi- 
tions of  witnesses,  before  the  circuit  court 
of  Tazewell,  that  court,  "being  of  opinion 
that  the  defendant,  S.  L.  Graham,  had  no 
power  or  authority  to  receive  the  sum  of 
$440  of  W.  W.  Brown,  as  alleged  to  have 
been  paid  by  said  Brown  to  him,  and  credited 
on  the  bond  filed,  with  the  answer  of  defend- 
ant, Graham,"  adjudged,  ordered  and  de- 
creed, "that  the  said  credit  be  annulled,  and 
that  the  complainant  recover  of  the  defend- 
ant (Brown)  the  full  amount  of  said  bond,  to 
wit,  the  sum  of  $540,  with  interest  from  the 
10th  April,  1865  (the  court  abating  the  in- 
terest from  the  maturity  of  said  bond  to  the 
10th  April,  1865,  the  plaintiff  consenting  to 
said  abatement) ;  and  it  appearing  to 
137  the  ♦court  that  the  sum  is  a  lien  upon 
the  land  of  said  Brown,  it  was  further 
ordered,  that  unless  said  Brown  should  pay 
and  satisfy  the  decree  before  the  —  day  of 
October,  1878,  then  the  said  land  should  be 
sold  by  commissioners  appointed  for  that 
purpose,  according  to  the  terms  specified 
in  said   decree. 

To  this  decree,  an  appeal  was  allowed  by 
one  of  the  judges  of  this  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  of  the  circuit  court. 

Graham  was  neither  the  attorney  nor  the 
general  agent  of  Taylor.  He  had  only  a 
special  authority  as  special  agent,  constituted 
by  the  very  terms  of  the  paper  executed  by 
him,  and  that  was  simply  to  hold  the  bond 
subject  to  the  order"  of  Taylor.  As  between 
Taylor  and  Graham,  there  can  be  no  ques- 
tion as  to  the  special  agency  and  special  au- 
thority conferred.  As  to  third  parties,  it  is 
true,  that  this  special  authority  might  not 
be  known,  yet  in  order  to  relieve  Brown  of 
the  payment  of  this  debt,  it  must  be  held 
that  the  mere  possession  of  the  bond  carried 
with  it  the  authority  to  collect  it.  It  is  upon 
this  theory,  and  this  alone,  that  the  appel- 
lant can  succeed  here.  Therefore  the  only 
question  we  have  to  determine  is.  Did  the 
mere  possession  of  the  bond  in  the  hands  of 
Graham  authorize*  him  to  receive  the  money 
of  Brown,  and  does  the  payment  by  Brown 
discharge  him  from  liability  pro  tanto?  We 
think  not.  We  do  not  mean  to  say  that  there 
may  not  be  circumstances  connected  with 
its  mere  possession  which  will  show  ap- 
parent authority  to  collect  and  justify  pay- 
ment; but  no  such  circumstances  relied  upon 
are  sufficient  to  take  the  case  out  of  the 
general  doctrines  herein  asserted.  The  pos- 
session of  certain  kinds  of  commercial  pa- 
per, such  as  negotiable  notes  and  bills  of 
exchange,  payable  to  order,  and  which  pas^ 
from  hand  to  hand  by  delivery,  and  are 
used  as  money  in  the  multiform  transac- 
tions of  trade  and  commerce,  carries 
188  with  it  the  *authority  to  collect  by  the 
holder.    This  grows  out  of  the  necessi- 


ties of  commerce  and  the  usages  of  trade.   But 

the    mere  possession  of  a  bond  or  other  docu- 

— This  case  was  died  and  approved  In    mentary  evidence  of  debt,  is  not    such    an 

Daily's  Ex'orv.  Warren  #*««.,  80  Va.  881.  I  evidence  of  property  as  will  justify  a  pay- 
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ment  to  the  holder  without  an  authority, 
express  or  implied,  from  the  true  owner.  To 
hold  otherwise,  would  produce  mischiefs 
without  remedy.  Bonds  and  other  documen- 
tary evidence  of  debt,  are  often  pledged  as 
collaterals  or  held  as  security.  They  are 
often  lost  or  stolen.  It  will  not  do,  there- 
fore, to  say  that  a  party  having  possession 
of  such  a  paper,  no  matter  how  obtained,  or 
for  what  purpose  held,  may  collect  it  with- 
out authority,  either  express  or  implied,  from 
the  true  owner.  Indeed,  at  common  law,  the 
property  in  these  choses  in  action  could  not 
pass  even  where  they  were  actually  as- 
signed and  delivered.  Under  our  law,  as- 
signments are  permitted,  and  sometimes  a 
transfer  without  assignment  is  held  to  pass 
the  right  of  property.  But  to  such  transfer 
two  things  are  necessary:  1.  Consideration; 
and  2.  The  act  of  transfer.  It  is  not  a  mere 
delivery  of  possession,  without  intent  to 
pass  the  property,  that  constitutes  the  trans- 
fer. There  must  be  an  intent  to  transfer, 
and   if  there   is  no   such   intent,   the   holder 

has  no  right  of  property.     He  has  no  right  ,      r^TjmcT^j  a-kt     t      j  i-         j    -lu 
to  sell,  nor  has  he  a  right  to  receive  pav- I      CHRISTIAN,    J.,    delivered    the    opinion 
ment  from  the  debtor,  unless  by  authority  court, 

express  or  implied. 

Every  consideration  that  applies  the  prin- 
ciple of  caveat  emptor  to  the  case  of  sales 
of  property  by  one  having  possession  without 
title,    has    additional    force    in    the    case    of 


tefitimony.  it  must  be  shown,  1st.  That  the  testi- 
mouy  has  been  discovered  since  the  former  ti  ial; 
2d.  That  the  new  testimony  could  not  have  been 
obtained  with  reasonable  diligence  on  the  former 
trial;  8d.  That  it  is  material  to  the  issue:  4th.  It 
must  eo  to  the  merits  of  the  case,  and  not  to  im- 
peach the  character  of  a  former  witness;  5th.  It 
must  not  be  merely  cumulative. 
J.  Cnmalatlve  Evidence. t— In  determining  whetber 
or  not  evidence  is  cumulative,  the  courts  must  see 
if  the  kind  and  character  of  the  facts  offered,  and 
those  adduced  on  the  former  trial  are  the  same, 
and  not  whether  they  tend  to  produce  the  same 
effect  It  is  their  resemblanee  that  makes  them 
cumulative.  The  facts  may  tend  to  prove  the  same 
proposition,  aud  yet  be  so  dissimilar  in  kind  as  to 
afford  no  pretence  for  sayinf  they  are  cumtUetUre. 

The  case  is  stated  by  Judge  Christian,  in 
his  opinion. 

White  and  Buchanan,  for  the  appellants. 

C.   F.   Trigg  and  Campbell   &  Trigg,   for 
the  appellee. 


bonds  and  other  choses  in  action;  and  ac- 
cordingly the  courts  have  uniformly  decided 
that  as  to  them  the  rule  caveat  emptor  ap- 
plies. See  opinion  of  Tucker,  P.,  in  Wilkin- 
son &  Co.  V.  Holloway.  7  Leigh,  277. 

The  court  has  approved  the  doctrine  of 
caveat  emptor  in  a  very  recent  case,  and  one 
which  was  much  stronger  than  the  one  at 


The  bill  in  this  case  is  filed  by  the  appel- 
lee, George  W.  Aldcrson,  to  enjoin  all  fur- 
ther proceedings  on  a  judgment  rendered  in 

the  county  court  of  Washington 
141       county  against  *him  and  others,   who 

were  his  sureties,  in  favor  of  the  ap- 
pellants, who  are  the  executors  of  Berry  St. 
John.  The  bill  alleges  that  in  the  trial  in  the 
county  court  it  was  proved  that  the  debt 
claimed  in  the  suit  at  law  was  paid  to  Heis- 
kell,  sheriff  of  Washington  county;  but  it 
was  held  that  the  said  sheriff  had  no  author- 
ity to  receive  the  money  at  the  time  it  was 


bar.  It  was  held  in  Hess,  &c.,  v.  Rader  and  i  P^'^J  ^^^^  i"  said  suit  at  law  it  became  nec- 
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wife,  26  Gratt.  746.  and  Lloyd  v.  Er 
win's  adm'r,  29  *Gratt.  598,  that  the 
payment  of  a  bond  given  for  the  pur- 
chase of  land,  made  by  a  commissioner  of  a 
chancery  court,  and  paid  by  the  purchaser 
to  the  commissioner  named  in  the  decree, 
was  a  void  payment,  because  the  commis- 
sioner had  not  given  the  bond  required  by 
the  court,  and  was  therefore  without  author- 
itv  to  collect  the  bond  of  the  purchaser  in 
his  hands. 

Upon  the  principles  herein  declared,  and 
in  accordance  with  the  decisions  of  this 
court,  it  is  plain  that  there  is  no  error  in  the 
decree  of  the  circuit  court  of  Taxewell 
county,  and  that  the  same  be  affirmed. 

Anderson  and  Burks,  J*s,  concurred  in 
the  opinion  of  Christian  J. 

STAPLES,  J.,  concurred  in  the  result,  but 
not  in  all  the  reasoning. 
Decree  affirmed. 


140    *St.    John's    Ex'ors    v.    Alderson. 

July  Term,  187»,  Wytheville, 

I.  New  Trial— Newly  Discovered  Evidence.*— To  obtain 
a  new  trial  on  the  ground  of  newly  discovered 


•New  THil— Newly  DIacovered  Evidence.— The  hold- 
ing in  the  first  head  note  was  aPProre^  in  Bacciffa- 

60 


essary  for  the  said  Alderson,  in  order  to  pro- 
tect himself  against  a  judgment  for  the  said 
sum  of  money  paid  to  Heiskell,  to  prove  that 
Heiskell  had  paid  over  the  same  to  Berry 
St.  John;  that  St.  John  being  dead,  Alderson 
could  not  testify  as  a  witness  on  his  own 
behalf;  that  he  relied  in  that  suit  upon  the 
evidence  of  a  witness  who  was  a  grandson 
of  Berry  St.  John,  who  had  voluntarily 
stated  before  the  trial  that  he  had  heard  St. 
John  say  that  the  Alderson  debt  had  been 
paid,  and  made  the  same  statement  on  the 
witness  stand,  but  afterwards  was  recalled. 


lupo  V.  The  Commonwealth,  S3  QratL  807.  citing 
Read's  case.  22  Gratt  924:  Tompson*s  case.  8  G-ratt 
687:  8  Whart  Am.  Cr.  Law  3161 :  SL  John's  ex'or  v. 
Alderson.  88  Gratt.  140.  The  leadincr  case  is  also 
cited  and  followed  in  Wynne  v.  Newman's  AcXm'or 
etc.,  75  Va.  817.  See  also  4  Min.  Inst.  (2nd  Ed.)  811 
et  8fQ.\  Nichols'  Case,  91  Va.  763:  14  Ency.  of  PI.  and 
Pr.  791. 

tCanialattve  Evidence.— As  to  what  is  cumulative 
evidence,  the  principal  case  was  cited  and  followed 
in  Wynne  v.  Newman's  Adm'or,  etc.,  »up.  .:  and 
cited  and  approved  in  Preston  v.  Otey,  88  Va.  491. 
See  also  Whitehurst  v.  Com.,  79  Va.  556;  Norfolk  v. 
Johnakin,  94  Va.  290:  Nichols'  Case,  91  Va.  768  and 
see  14  Ency.  of  PI.  &  Pr.  818. 

In  Grosran  v.  Chesapeake,  etc..  R.  Co.,  »  W.  Va., 
421,  the  principal  case  is  cited  upon  the  question  of 
cumulative  evidence. 
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at  his  own  instance,  to  explain  and  correct 
his  evidence. 

The  bill  further  alleges  that  after  the  trial 
and  judgment  in  the  suit  at  law,  he  had  dis- 
covered evidence  not  only  material  but  ab- 
solutely conclusive  of  his  case;  that  of  this 
evidence  he  had  no  knowledge,  and  only  ac- 
cidentally discovered  the  same  since  the 
trial.  The  bill  further  sets  forth  the  char- 
acter of  the  newly  discovered  evidence,  and 
gives  the  names  of  the  witnesses,  and  the 
facts  he  expects  to  prove  by  each  of  them. 

To  this  bill  the  executors  of  Berry  St. 
John  were  made  parties,  and  an  injunction 
was  awarded  accordingly,  restraining  all 
further  proceedings  upon  said  judgment. 

The  executors  answered  the  bill.  They  do 
not  deny  that  the  debt  had  been  paid  to 
Heiskell  the  sheriff  (for  the  receipt  of  Heis- 
kcll  for  the  debt  is  filed  with  the  bill)— but 
deny  that  it  was  ever  paid  over  to  their  tes- 
tator. They  insist  that  the  issue  made  up  in 
the  suit  at  law  was.  whether  the  money  paid 
to  Heiskell  (who  had  no  authority  to  receive 
it),  was  ever  paid  over  to  their  testa- 
148  tor;  that  witnesses  ♦had  been  intro- 
duced to  show  that  it  had  been  paid, 
and  that  their  testator  had  admitted  its  pay- 
ment; and  that  upon  this  issue  of  payment 
directly  made  and  settled  on,  the  county  court 
held  the  debt  had  not  been  paid,  and  rendered 
judgment  for  the  same.  They  further  insist 
that  the  alleged  after  discovered  evidence  is 
merely  cumulative,  and  is  evidence  of  like 
import  as  that  heard  at  the  trial,  and  there- 
fore furnishes  no  ground  for  a  new  trial. 

The  circuit  court  held  that  the  plaintiff  in 
the  injunction  suit  (the  defendant  in  the  suit 
at  law.  and  appellee  here)  was  entitled  to  a 
new  trial,  and  accordingly  directed  an  issue 
to  be  tried  on  the  law  side  of  the  court, 
whether  the  debt  of  $261.20,  with  interest 
thereon  from  the  10th  day  of  May,  1861, 
mentioned  in  the  writing  obligatory,  com- 
monly called  a  forthcommg  bond,  made  by 
the  plaintiff,  George  W.  Alderson  and  James 
Fulcher  and  James  L.  Cole  (his  sureties). 
for  the  penalty  of  $522.40,  to  Campbell  St. 
John,  for  the  benefit  of  Berry  St.  John, 
dated  10th  May,  1861,  was  paid  to  Berry  St. 
John  in  his  lifetime;  and  it  was  further  or- 
dered that  the  said  George  W.  Alderson  be 
plaintiff  in  said  issue. 

Upon  the  trial  of  this  issue  the  jury  found 
the  following  verdict  (which  was  certified  to 
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♦The  single  question  we  have  to  de- 
termine is,  whether  the  after-discov- 
ered testimony  relied  on  by  the  plaintiff  in 
the  injunction  suit  (the  appellee  here)  was 
merely  cumulative  or  was  material,  and  such 
as  was  discovered  since  the  former  trial, 
and  could  not  have  been  discovered  by  due 
diligence. 

With  respect  to  granting  new  trials  on 
the  ground  of  newly  discovered  testimony, 
there  are  certain  principles  of  law  which 
must  be  considered  settled. 

1.  The  testimony  must  have  been  discov- 
ered since  the  former  trial;  2.  It  must  appear 
that  the  new  testimony  could  not  have  been 
obtained  with  reasonable  diligence  on  the 
former  trial;  3.  It  must  be  material  to  the 
issue;  4.  It  must  go  to  the  merits  of  the  case, 
and  not  to  impeach  the  character  of  a  for- 
mer witness;  5.  It  must  not  be  merely  cu- 
mulative. The  first  four  requisites  above 
named  are  clearly  met  in  the  case  before  us, 
and  the  only  question  we  have  to  determine 
is,  was  the  newly  discovered  evidence  merely 
cuftiulative?  As  to  what  constitutes  cumula- 
tive evidence  is  a  question  of  some  nicety. 

As  was  said  by  Judge  Maury  in  Guyot  v. 
Butts,  4  Wend.  R.  579,  "I  find  no  case  in 
which  a  very  distinct  definition  is  given  of 
cumulative  evidence.  The  courts  have  some- 
times used  expressions  seeming  to  warrant 
the  inference  that  proof  which  goes  to  estab- 
lish the  same  issue  that  the  evidence  on  the 
first  trial  was  introduced  to  establish  is 
cumulative.  If  the  evidence  newly  discov- 
ered, as  well  as  that  introduced  on  the  trial, 
had  a  direct  bearing  on  the  issue,  it  may  be 
cumulative.  But  we  are  not  to  look  at  the 
effect  to  be  produced  as  furnishing  a  crite- 
rion by  which  all  doubts  in  relation  to  this 
kind  of  evidence  are  to  be  settled.  The  kind 
and  character  of  the  facts  make  the  descrip- 
tion. It  is  their  resemblance  that  makes  them 
cumulative.  The  facts  may  tend  to  prove 
the  same  proposition,  and  yet  be  so  dissimi- 
lar in  kind  as  to  afford  no  pretence  for  say- 
ing they  are  cumulative." 
144  ♦It  is  said   by  Mr.   Hilliard   in  his 

valuable  work  on  new  trials — "Al- 
though the  rule  that  a  new  trial  w^ill  not  be 
granted  on  account  of  newly  discovered  cu- 
mulative evidence,  is  a  rule  that  will  be  re- 
laxed with  great  caution;  yet  it  is  said  that 
the  court  ought  not  to  shut  their  eyes  to  injus- 
tice on  account  of  facility  of  abuse  in  cases 
of  this  sort;  and  it  is  sometimes  held  that 


the  chancery  side  of  said  circuit  court)  :  i  they  will  not  refuse  a  new  trial  on  the  ground 
"We.  the  jury,  find  that  the  money  was  paid  of  newly  discovered  evidence,  for  the  reason 
to  Berry  St.  John."  Upon  the  verdict  thus  that  such  evidence  is  cumulative  merely,  if 
certified,  the  circuit  court,  on  the  chancery    ''  *        '^  '     '  '  *        '        "  -      '  '  ' 

side  thereof,  entered  its  decree,  by  which  it 
was  adjudged,  ordered  and  decreed,  "that 
the  injunction  heretofore  awarded  in  this 
court  is  made  perpetual,  and  that  the  plain- 
tiff recover  against  the  defendants  his  costs 
in  this  behalf  expended,  including  his  costs 
of  the  trial  of  the  issue  heretofore  directed, 
to  be  paid  out  of  their  testator's  assets;  and 
the  cause  is  stricken  from  the  docket." 

From  this  decree  an  appeal  was  awarded 
by  one  of  the  judges  of  this  court. 

The  court  is  of  opinion  that  there  is  no 
error    in   the    decree    of   the    circuit    court. 


it  is  sufficient  to  render  clear  that  which  was 
before  a  doubtful  case,  or  in  a  nicely  bal- 
anced case,  or  if  it  is  conclusive,  or  of  such 
a  character  as  prima  facie  to  raise  a  strong 
probability  that  it  will  be  decisive  of  the 
case."  See  Hilliard  on  New  Trials,  §  17,  p. 
504,  and  cases  there  cited. 

Without  adopting  in  full  these  views  of  the 
learned  author,  it  is  sufficient  to  say,  that  the 
case  before  us  comes  within  the  rule  so 
clearly  stated  by  Judge  Maury  (supra).  The 
kind  and  character  of  the  facts  offered  as 
newlv  discovered  evidence  make  the  true  dis- 
tinction.   The  facts  offered  may  tend  to  prove 
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the  same  issue,  and  yet  be  so  dissimiliar  in 
kind  as  to  afford  no  pretence  for  saying  they 
are  merely  cumulative.  Now,  in  the  case  be- 
fore us,  the  issue  on  the  trial  at  law,  was 
whether  the  money  paid  by  Alderson  iO 
Heiskell,  sheriff,  was  paid  over  to  St.  John. 
Certainly  there  was  evidence  tendmg  to  show 
an  admission  by  St.  John,  that  the  debt  was 
paid. 

But  in  the  newly  discovered  evidence 
offered,  a  witness  is  produced  to  prove, 
and  who  does  prove,  that  he  saw  St. 
John  receive  this  money  from  Heiskell, 
sheriff,  on  account  of  the  Alderson  debt. 
This  evidence,  it  is  true,  tends  to  proye 
the  issue  of  payment,  but  is  dissimilar  in 
kind,  and  if  true,  is  conclusively  of  the  case. 
It  cannot  be  said  to  be  merely  cumulative. 
It  makes  certain  that  which  was  uncertain. 

It  enables  a  jury  to  reach  a  conclusion 
which  meets  the  demands  of  justice. 
140  ♦It  produces  a  different  result  upon 

the  second  trial,  which  is  consonant 
with  right  and  truth,  and  prevents  the  pay- 
ment for  the  second  time  of  a  debt  already 
discharged.  Evidence  producing  these  re- 
sults, and  especially  being  dissimilar  in  kind 
to  that  offered  on  the  first  trial,  cannot  be 
said  to  be  merely  cumulative. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  of  the  circuit 
court, 'and  that  the  same  be  affirmed. 

Decree  affirmed. 


146       ♦Stuart  v.  Valley  R.  R.  Co. 

September  Term,  1879.  Staunton. 

I.  Stock  Sobflcrlptlon— notion  for  Jadirment— Snffl- 
clency  of  Notlcc-Tbe  V.  R.  R.  Co.  B^ave  notice  to  S 
that  it  would  move  the  court  for  a  Judgment 
airainst  talm  for  the  sum  of  1800.  with  interest  on 
$150,  part  thereof,  from  the  ist  of  October.  1871 
and  on  $160.  the  residue  thereof,  from  the  3rd  of 
March,  1878.  till  paid,  it  bein^r  for  the  first  and 
second  quotas  of  90  per  cent,  on  five  shares  of  stock 
of  said  company  called  for  by  the  board  of  direct- 
ors of  said  company— Hbld:  That  the  notice  suffi- 
ciently alleges  and  describes  a  contract  of  sub- 
scription by  S. 

9.  Same— Jurisdiction— Amount  In  Controversy.*— S 
denies  that  he  was  a  stockholder  in  the  company: 
and  the  controversy  involved  the  validity  of  his 
subscription  for  the  whole  of  said  five  share, 
which  was  $600— HBtJ>:  That  thou^rh  the  judgment 
against  S  for  the  $300  and  interest  was  less  than 
$600.  yet  the  subject  in  controversy  was  the  valid 
ity  of  the  subscription  for  the  five  shares,  and  the 
court  of  appeals  has  Jurisdiction  to  hear  the  case 
upon  appeal, 

3.  Seme-BvMence.— Tomake  a  sul)Scription  to  the 
stock  of  a  contemplated  railroad  company,  it  is 
not  necessary  that  the  subscription  shall  be  made 
upon  the  books  of  subscription  opened  by  the  com- 
missioners named  in  the  charter:  and  a  subscrip- 
tion paper,  by  which  the  sifirners  bind  themselves 
to  pay  for  the  shares  of  stock  in  said  company  op- 


*Jvrisdlction -Amount  In  Controversy.— The  holdinsr 
on  this  subject  in  the  principal  case  was  held  not 
applicable  in  Campbell  v.  Smith.  38  Gratt  288.  a  case 
governed  by  the  general  rule. 


posite  to  their  names,  is  competent  evidence 
against  a  subscriber  of  the  paper;  the  plaintiff  Co. 
stating  that  it  intended  to  show  that  the  amouzit 
so  subscribed  was  duly  entered  on  the  stock  lists 
and  stock  ledger  of  the  company. 

4.  Seme-5esie-<:orpernte  Kecortfs.-A  stock  ledrer 
and  a  shareholders'  list,  kept  by  the  company 
and  a  memorandum  made  by  an  agent  appointed 
by  the  company  to  collect  quotas  due  from  sub- 
scribers. Including  that  of  S,  with  the  figure  5 

147  opposite  thereto.showing  the  number  of*najnes 
subscribed,  which  stock  ledger  and  sbare- 
holders'  list  were  shown  to  have  been  subse- 
quently compiled  therefrom  and  from  many  orig- 
inal subscription  lists  similar  to  that  mentioned 
In  S  8,  are  competent  evidence  for  the  plaintiff  Co . 
and  it  is  not  competent  for  S  then  to  propone  to 
prove  that  before  the  said  ledger  list  and  memo- 
randa were  In  existence.  S  had.  by  withdrawal  of 
his  proposal  to  subscribe,  accepted  and  acted  upon 
by  the  pJa'ntlff,  ceased  to  occupy  any  relation  of 
contract  or  subscription  to  the  plaintiff. 

8.  SMM-5nme~Snme-RelenM.-S.  to  prove  that  l&e 
never  became  legal  subscriber  to  the  capital  stock 
of  the  plaintiff  Ck>. :  that  his  proposal  to  become  a 
subscriber  was  revoked  by  him  wHh  tie  consent 
of  those  to  whom  It  was  made  previous  to  the  or 
ganlsatlon  of  the  plaintiff  Ck>.  in  June,  isri.  ana 
that  the  company,  upon  its  organisation,  refused 
to  receive  it  as  a  subscription,  or  treat  S  as  a  8nl>- 
scriber  to  Its  stock— offered,  in  connection  wltli 
oral  evidence  to  be  Introduced,  the  records  of  tlie 
company  in  relation  to  its  organisation :  in  whtcli 
records,  in  two  statements  of  lists  of  subscribers 
the  name  of  S  does  not  appear— Hbld:  The  said 
records  are  competent  evidence. 

6.  Same-Validity.— A  subscription  to  the  stock  of  a 
railroad  company  may  be  valid,  though  the  «al>- 
scription  is  not  made  on  the  books  of  the  commis- 
sioners named  in  the  charter,  though  two  per 
cent  on  each  share  of  stock  is  not  paid  at  the  time 
of  subscription,  and  though  the  subscription  was 
made  before  the  railroad  company  was  organlsBed. 
and  before  the  commissioners  named  in  the  char- 
ter of  the  company  had  opened  books  of  snscrip. 
tlon  to  the  capiui  stock  of  the  company. 

7.  Seme-Controcts.--The  subscription  of  S.  upon  tlic 
paper  referred  to  in  S  «,  did  not  of  itself  constitute 
a  contract  of  subscription  by  S  to  the  stock  of  tbe 
plaintiff  Co.  for  five  shares  of  said  stock  at  $100  per 
share;  whether  a  contract  or  not  depended  on  its 
acceptance,  and  the  conduct  of  the  parties. 

8.  SuBe-Relense-BvMence.t-Though  a  contract  of 
subscription  could  be  released  only  by  the  stock- 
holders of  the  Co.  or  by  the  action  of  the  board  of 
directors  duly  authorized  to  do  so  by  the  stock- 
holders, yet  such  release  may  be  proved,  not  only 
by  the  records  of  the  company,  but  also  by  other 
evidence  showing  that  such  subscription  was  in 
fact  not  regarded  by  the  Co.  as  binding  upon 
it.  and  that  the  subscriber  was  not  regarded  by 
himself  or  by  the  Co.  as  a  stockholder  thereof. 


tCorporetlecM-Contrncto-Bvidence.— The  leadlns^ 
case  was  cited,  and  its  principle  rendering  the 
corporate  records,  etc.,  admissible  was  sustained  in 
Lewis'  Adm'r  v.  Glenn.  84  Va.  984.  See  also  Vander- 
werken  v.  Glenn.  85  Va.  16,  citing  the  leading  case. 
And  In  Kelly  v.  Board  of  Public  Works.  76  Va  271 ! 
it  was  held  that  now  a  corporation  may  bind  itself 
in  any  way  that  a  natural  person  may  bind  himself, 
citing,  among  other  authorities,  the  leading  case* 
See  also  1  Mln.  Inst  (2nd  Ed.)  684. 
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•9.  Sum— 5«B«— Same.— Thoaffb  S  may  bave 
executed  and  delivered  the  anbscrlption 
paper  referred  to  in  S  8.  and  it  came  into  tlie  cus- 
tody of  the  Ck>..  and  has  been  entered  on  its  stock 
lists  and  ledffer,  and  though  there  may  be  no  evi- 
dence from  the  records  of  said  company,  or  of 
any  order  or  resolution  of  said  company  releas- 
ing said  subscription,  yet  it  may  be  shown  by 
other  evidence  that  S  was  not  a  stockholder  of  the 
company. 

The  case  is  fully  stated  in  the  opinion  of 
the  court  delivered  by  Judge  Moncure. 

Thos.  D.  Ranson,  for  the  appellant. 
Sheffey  &  Bumbgardner,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  and  supersedeas  to  a 
judgment  of  the  circuit  court  of  Augusta 
county,  rendered  on  the  7th  day  of  June,  1876, 
on  a  motion  made  in  said  court  by  the  Valley 
Railroad  Company  against  Alexander  H.  H. 
Stuart  The  motion  was  founded  on  a  notice 
from  the  plaintiff  to  the  defendant,  that  the 
former  would  **move  said  court  for  a  judg- 
ment against  the  latter  for  the  sum  of  $300, 
with  interest  on  $150,  part  thereof,  from  the 
1st  day  of  October,  1871,  and  on  $150,  the  res- 
idue thereof,  from  the  3d  day  of  November, 
1873,  till  paid;  being  the  amount  of  the  1st 
and  2d  quotas  of  30  per  cent,  on  five  shares 
of  stock  in  said  company  called  for  by  the  or- 
ders of  the  board  of  directors  of  said  com- 
pany." Legal  service  of  the  said  notice  hav- 
ing been  duly  proved,  and  the  motion  having 
been  docketed,  on  the  6th  day  of  March,  1874, 
the  defendant  plead  nil  debit  to  the  motion, 
to  which  plea  the  plaintiff  replied  generally, 
and  issue  was  thereon  joined,  which  was  the 
only  issue  in  the  case.  On  the  same  day  the 
defendant  appeared  in  the  said  court,  and 
made  oath  that  he  had  substantial  matters  of 
defence     to     the     motion,     consisting     in 

this: 
149  ♦"Ist,  That  the  alleged  subscription 

upon  which  said  proceeding  is  had  was 
a  mere  executory  proposal,  without  consider- 
ation, to  become  a  subscriber  to  the  stock  of 
the  plaintiff,  and  that  he  never  did  become  in 
fact  a  subscriber  to  the  stock  of  the  plaintiff. 

"2.  That  said  alleged  subscription  is  with- 
out legal  validity;  was  taken  by  persons  and 
in  a  manner  not  authorized  by  law;  was 
never  completed  according  to  law,  and  that 
defendant  never  became  liable  to  statutory 
proceeding  by  motion  for  quotas  thereon. 

"3d.  That  said  proposal  to  subscribe  was 
formally  revoked  by  defendant,  with  the 
consent  of  the  parties  to  whom  it  was  made, 
before  the  legal  organization  of  the  company, 
here  plaintiff,  and  when  he  had  the  right  so 
to  revoke  it. 

"4th.  That  the  company,  plaintiff  upon  its 
legal  organization,  accepted  and  acted  upon 
the  said  revocation  of  the  defendant's  pro- 
posal, and  distinctly  refused  to  receive  such 
proposal  as  a  legal  subscription,  or  to  treat 
defendant  as  a  subscriber  to  its  stock,  as  he 
believes  will  appear  from  their  records. 

"And  the  defendant  calls  for  the  production 
upon  the  trial  of  a  letter  addressed  by  him  to 


Jed.  Hotchkiss,  the  Secretary  of  the  Valley 
Railroad  Company,  recalling  his  said  pro- 
posal to  subscribe,  as  a  writing  material  to 
his  defence  and  in  its  possession. 

"And  he  also  calls  for  the  production  of  the 
records  of  the  plaintiff,  and  particularly  of 
the  minutes  of  the  proceedings  had  at  its  le- 
gal organization  in  June,  1871,  showing  what 
persons  were  admitted  to  be  and  received 
and  treated  as  subscribers  to  its  stock." 

On  a  subsequent  day,  to  wit:  On  the  6th 
day  of  November,  1875,  an  affidavit  of 
Thomas  D.  Ranson,  counsel  for  the  plaintiff 
in  the  said  motion  of  "The  Valley  Railroad 
Company  v.  A.  H.  H.  Stuart,  for  1st  and  2d 
quotas    on  five  shares  of  stock,  and    in 

150  another  motion  of  same  v.  *same,  for 
subsequent  quotas  on  same,  appears  to 

have  been  taken  and  filed  by  the  defendant  in 
the  said  cases,  which  affidavit  is  as  follows: 

"This  day  appeared  Thomas  D.  Ranson, 
and  made  oath  that  there  are,  as  he  verily 
believes,  books  and  writings  in  the  posses- 
sion of  the  plaintiff  in  said  motion,  contain- 
ing material  evidence  for  the  said  defendant, 
as  follows: 

"1st.  The  proceedings  of  the  stockholders 
of  the  Valley  Railroad  Company,  at  ifieetings 
held  on  the  morning  and  evening  of  the  13th 
of  June,  1871,  recorded  in  the  minute  book 
of  said  plaintiff. 

"2d.  The  certificate  of  N.  K.  Trout,  M.  G. 
Harman,  and  George  Baylor,  the  commis- 
sioners named  in  the  charter  of  said  plaintiff, 
showing  the  subscriptions  made  to  the  capi- 
tal stock  of  the  company,  according  to  the 
charter;  which  certificate  bears  date  June 
8th,  1871,  and  which  is  also  reported  in  the 
minute  book  of  said  company,  or  the  orig- 
inal of  which  is  in  its  possession. 

"3d.  The  proceedings  of  the  stockholders 
of  the  Valley  Railroad  Company,  at  meet- 
ings held  on  the  28th  of  June,  1871,  recorded 
in  said  minute  book. 

"4th.  The  proceedings  of  the  stockholders 
of  said  company,  at  a  meeting  held  on  the 
30th  of  August,  1870,  recorded  in  said  min- 
ute book. 

"5th,  The  proceedings  of  the  directors  of 
the  Valley  Railroad  Company,  at  a  meeting 
held  on  the  31st  of  August,  1870,  recorded 
in  said  minute  book. 

"This  affidavit  is  made  for  the  purpose  of 
procuring  a  summons  to  require  the  produc- 
tion of  such  parts  of  said  minute  book  as 
contain   the   proceedings   aforesaid." 

On  the  17th  day  of  January,  1876,  the  dep- 
osition of  Alex.  H.  H.  Stuart,  taken  to  be 
read  as  evidence  in  behalf  of  the  defendant 
in  the  said  two  motions,  was  filed  among 
the  papers  of  the  same.  In  that  depo- 

151  sition,  being  *asked  to   state   any  fact 
within  his  recollection  connected  with 

his  alleged  subscription  to  the  capital  stock 
of  the  Valley  Railroad  Company,  for  quotas 
claimed  on  which  these  two  motions  are 
pending,  the  witness  answered,  among  other 
thinsrs,  as  follows,  to  wit: 

"To  the  best  of  my  recollection,  the  facts 
connected  with  my  subscription  to  the  Val- 
ley railroad  are  as  follows:  When  the  books 
were    originally    opened,  it  was  understood 
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that  it  was  necessary  to  have  a  given  amount 
subscribed  to  avoid  a  forfeiture  of  the  char- 
ter. To  prevent  the  forfeiture,  many  gentle- 
men became  subscribers  for  large  amounts, 
and  I,  on  behalf  of  my  brother  G.  B.  Stuart 
and  myself,  constituting  the  firm  of  G.  B. 
Stuart  &  Co.,  subscribed  for  40  shares. 

"Subsequently  Maj.  Jed.  Hotchkiss,  Secre- 
tary of  the  V.  R.  R.  Company,  notified  G.  B. 
Stuart  &  Co.  that  there  was  some  illegality 
in  their  subscription,  and  that,  if  they  desired 
to  hold  the  stock,  they  must  resubscribe  and 
pay  $2  per  share;  but  that  if  they  desired 
to  withdraw,  they  could  do  so.  The  notice 
was  in  print  and  in  writing  and  is  hereto 
annexed,  marked  S  and  C.  Thereupon  G. 
B.  Stuart  &  Co.  declined  to  renew  their 
subscription. 

"At  a  later  period  (precise  date  not  rec- 
ollected) I,  in  my  individual  capacity,  sub- 
scribed for  five  shares,  but  for  reasons  which 
were  satisfactory  to  me,  I  became  distrust- 
ful of  the  enterprise  and  regretted  that  I  had 
subscribed.  Shortly  afterwards  I  received  a 
note  from  Mr.  Hotchkiss,  secretary  of  the 
companjr,  that  there  was  an  informality 
which  vitiated  the  subscription,  and  request- 
ing me**  to  notify  him  whether  I  was  willing 
or  not  to  resubscribe.  To  the  best  of  my 
recollection,  he  added,  that  if  I  did  not  wish 
to  hold  the  stock,  it  would  make  no  diflFerence 
and  there  was  a  gentleman  (I  think  he  named 
one  of  the  Messers.  Harman)  who  would  take 
my  stock.  I  immediately  replied  in  writing, 
that  I  decKncd  to  renew  my  subscription. 
From  that  time  I  heard  nothing  more 
152  of  it  ♦until  a  short  time  before  the 
notice  was  issued  against  me.  I  have 
never  paid,  or  been  called  on  to  pay,  the  $2 
per  share,  nor  was  I  in  any  way  treated  as  a 
subscriber,"  &c..  &c.  Exhibit  S  and  C,  re- 
ferred to  in  the  said  deposition,  was  re- 
turned therewith,  and  is  to  the  effect  men- 
tioned therein. 

On  the  7th  day  of  June,  1876,  the  said  is- 
sue was  tried  by  a  jury,  and  a  verdict  and 
judgment  was  rendered  for  the  plaintiff  for 
the  principal  and  interest  claimed  in  the  no- 
tice, and  judgment  was  also  given  for  the 
plaintiffs'  costs. 

On  the  trial  of  the  motion  seven  bills  of 
exception  were  taken  by  the  defendant  to 
rulings  of  the  circuit  court  against  him. 

To  the  said  judgment  of  the  circuit  court 
the  defendant  applied  to  this  court  for  a  writ 
of  error  and  supersedeas,  which  was  accord- 
ingly awarded  by  a  judge  of  this  court;  the 
errors  assigned  in  the  petition  therefor  being 
the  several  rulings  of  the  said  circuit  court 
in  said  bills  of  exceptions  mentioned. 

The  first  question  arising  in  this  case  is 
presented  by  a  motion  made  by  the  defend- 
ant in  error  here,  the  plaintiff  in  the  court 
below,  to  dismiss  the  writ  of  error  and  su- 
persedeas for  want  of  jurisdiction. 

The  objection  taken  to  the  jurisdiction  is, 
that  the  matter  in  controversy  in  this  case 
is  merely  pecuniary,  and  is  less  in  value  or 
amount  than  five  hundred  dollars. 

Tt  is  true  that  the  matter  in  controversy 
in  the  case,  is  merely  pecuniary. 

But  is  it  true,  that  the    said  matter  is  less 


in  value  or  amount  than  five  hundred  dollars? 
The  court  is  of  opinion  that  such  is  not  the 
truth.  The  controversy  in  the  case  is  not 
confined  to  the  sums  of  money  and  interest 
for  which  the  judgment  was  recovered,  being 
the  amount  of  the  first  and  second  quotas  of 
thirty  per  cent,  on  five  shares  of  stock  in 

153  the  Valley  Railroad  ♦Company  called 
for  by  the  orders  of  the  board  of  direct- 
ors of  said  company,  but  involved  the  va- 
lidity of  the  subscription  by  the  said  plain- 
tiff in  error,  for  the  whole  of  the  said  five 
shares,  the  amount  of  which  was  $500.  This 
appears  from  the  express  language  of  the 
notice  upon  the  subsequent  proceedings  in 
the  case.  Many  cases  are  referred  to  on  this 
subject  by  the  counsel  on  both  sides  in  their 
printed  arguments  in  this  case,  but  it  is  un- 
necessary to  repeat  or  comment  on  them 
here,  as  the  constitution  and  the  statute  law 
of  the  state  on  the  subject  are  sufficiently 
plain.  See  the  constitution,  article  VI,  sec, 
2,  Code  of  1873,  page  84;  and  the  statute 
laws,  Code,  pages  1136,  1137,  §  3. 

The  other  questions  arising  in  the  case  arc 
presented  by  the  assignments  of  error  in  the 
petition  founded  on  the  several  rulings  of 
the  said  circuit  court  in  said  bills  of  ex- 
ceptions mentioned,  which  are  seven  in 
number,  and  will  now  be  considered  in  the 
order  in  which  they  were  taken. 

1.  The  first  of  said  exceptions  was,  to  the 
opinion  of  said  court  overruling  the  motion 
of  the  defendant  for  quashing  the  notice  of 
this  motion  as  insufficient  inlaw,  in  that  it 
fails  sufficiently  to  allege  and  describe  a  con- 
tract of  subscription  by  the  defendant,  the 
said  court  being  of  the  opinion  that  the 
said  notice  is  sufficient. 

This  court  is  of  opinion  that  there  is  no 
error  in  the  said  ruling  of  the  said  circuit 
court,  and  that  this  is  sufficiently  manifest 
from  the  record  itself,  without  assigning 
any  other  reason  or  referring  to  any  other 
authority. 

2.  It  is  stated  in  the  second  of  said  bill, 
that  after  the  jury  were  sworn  to  try  the 
issue  joined  upon  this  motion,  the  plain- 
tiff, to  sustain  the  said  issue  on  his  part,  of- 
fered to  give  in  evidence  to  the  jury  a  pa- 
per writing  in  these  words  and  figures  fol- 
lowing, to  wit: 

154  ♦"Subscription  to  the  stock  of  the 
Valley  Railroad  Company. 

"Whereas,  the  county  of  Augusta,  in  her 
corporate  capacity,  has  declined  to  subscribe 
the  sum  of  $300,000  to  the  Valley  railroad, 
and  whereas,  it  appears  evident  that  unless 
the  said  amount  of  subscription  be  obtained 
from  some  reliable  source,  the  construction 
of  the  road  will  have  to  be  abandoned :  There 
fore,  we,  the  subscribers,  citizens  of  Augusta 
county,  hereby  promise  and  bind  ourselves, 
our  heirs,  &c.,  to  take  the  number  of  shares 
opposite  our  names  of  the  stock  of  the  Valley 
Railroad  Company,  at  $100  per  share,  and 
pay  30  per  cent,  of  the  sum  as  soon  as  called 
upon  after  the  1st  day  of  October,  1870,  and 
the  remainder  in  instalments  of  one  and  two 
years.  Witness  our  hands.  August,  1870." 

Then  follow  the  names  of  subscribers  with 
the  number  of  shares  subscribed  for  by  them 
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name.  Then  follows  the  following:  lists   of  subscribers   to   said   stock   and   the 

"Endorsement"  amounts   subscribed  by  them,   respectively, 

"Office   Valley    Railroad   Company,         |  including  defendant's,  together  with  the  orig- 

"Staunton,  Va.,  August  13th,   1870.      l  »nal   subscription  bsts,   having  been   placed 

"Dear  Sir— If  $200,000  of  reliable  private    *"  the  hands  of  Sheffey  &  Bumgardner,  as 

subscription  can  be  obtained  to  the  stock  of  '  counsel   for   plaintiff,   subsequently    to   Au- 

Valley  Railroad  Company  on  the  terms  of    «}^^^    ^s*'    ^^7^'    ^9^     collection     of     quotas 


the  enclosed  subscription  paper,  it  will  insure 
the  construction  of  the  road.  You  are  respect- 
fully and  earnestly  requested  to  subscribe 
yourself  and  get  others  to  subscribe  as 
much  as  possible,  and  return  the  paper  to 
this  office  before  the  1st  day  of  September 
proximo.  The  success  of  this  subscription 
IS  of  the  utmost  importance. 
"By  order  of  the  Board. 

"Jed.    Hotchkiss,    Secretary." 

155  *Whereupon,  the  defendant,  by  coun- 

sel, excepted  to  the  introduction  of  said 
paper  as  evidence  before  the  jury,  upon  the 
ground  that  it  is  not  the  best  and  the  proper 
evidence  of  a  subscription  by  the  defendant  to 
the  capital  stock  of  the  plaintiff  as  a  charter 
company,  and  that  it  is  incumbent  on  said 
plaintiff,  in  support  of  the  motion,  to  show 
that  defendant  became  a  subscriber  upon  the 
books  of  subscription  opened  by  the  com- 
missioners named  in  its  charter, 


thereon,  and  under  whose  direction  said 
office  stock  lists  were  duly  made  out,  and 
the  entries  in  the  stock  ledger  were  made  by 
the  clerk  of  the  company. 

Whereupon  the  defendant,  by  counsel,  of- 
fered to  prove  that  before  said  ledger,  list 
and  memoranda  were  in  existence,  the  said 
defendant,  by  withdrawal  of  his  proposal  to 
subscribe — accepted  and  acted  upon  by  the 
plaintiff — ceased  to  occupy  any  relation  of 
contract  or  subscription  to  the  plaintiff,  and 
insisted  that  the  same  was  not  admissible 
in  evidence  against  him. 

But  the  court,  being  of  opinion  that  the 
said  memorandum  lists,  taken  in  connection 
with  the  said  original  subscription  lists, 
tended  to  prove  that  the  plaintiff  relied  on 
said  subscriptions,  and  acted  upon  them; 
and  not  being  of  opinion  that  they  should 
be  excluded  from  the  jury  upon  a  mere  in- 
timation of   rebutting  evidence  by  the  de- 


n    *   *u       1  •   s^'o^  It-  *  X  J    fendant,   overruled   the   said   objection,   and 

.»,^*"l**'%^^^'"i*^'  l'^"^fw\\!"^  stated  I  admitted    the    said    ledger,    list    and    mem- 
that  he  intended  to  show  that  the  amount    ^^^nda  to  go  in  evidence  before  the  jury. 


so  subscribed  was  duly  entered  in  the  stock 
lists  and  stock  ledger  of  the  company,  the 
court  decided  that  the  evidence  so  offered 
by  the  plaintiff  was  admissible  as  evidence 
of  a  stibscription  by  the  defendant  to  said 
stock,  and  the  same  was  accordingly  ad- 
mitted to  the  jury. 

To  which  opinion  of  the  court  the  defend- 
ant excepted,  &c. 

This  court  is  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  circuit  court  in 
this  respect.  The  evidence  so  offered  by  the 
plaintiff  was  admissible  evidence  of  a  sub- 
scription by  the  defendant  for  five  shares  of 
the  stock  of  said  company,  taken  in  connec- 
tion with  evidence  intended  to  be  introduced 
by  the  plaintiff  to  show  that  the  amount  so 
subscribed  was  duly  entered  in  the  stock 
lists  and  stock  ledger  of  the  company. 

3.  It  is  stated  in  the  third  bill  of  exceptions 
that  upon  the  trial  of  the  issue  joined  in  this 
motion,  the  plaintiff,  to  maintain  said  issue 
on  its  part,  offered  to  give  in  evidence  to  the 
jury  a  stock  ledger  and  a  shareholders'  list 
kept  by  the  plaintiff,  and  a  memorandum 
book,  containing  entries  made  by  William  H. 
Tams,  deceased,  each  including,  among  oth- 
ers, the  name  of  the  defendant  and  the  figure 
5  opposite  thereto,  showing  the  number  of 
shares  subscribed;  which  memorandum 
book  was  shown  to  have  been  prepared  bv 
sPiH  Tams.  as  a  sub-agent  of  Col.  W. 
156  *A11an,  who  was  appointed  by  a  reso- 
lution of  date  August  1st.  1871.  a  com- 
mittee to  collect  quotas  due  from  subscriber.*; 
in  said  company,  and  the  said  stock  ledger 
and  shareholders*  lists  were  shown  to  have 
been  enbsequently  complied  therefrom  and 
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To  which  opinion  of  the  court  the  de- 
fendant excepted,  &c. 

This  court  is  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  circuit  court  in 
this  respect.  The  said  ledger,  list  and  mem- 
oranda, taken  in  connection  with  the 
157  ♦said  original  subscription  list,  cer- 
tainly tended  to  prove  that  the  plaintiff 
relied  on  said  subscription,  and  acted  upon 
them,  and  they  certainly  should  not  have 
been  excluded  from  the  jury  upon  a  mere  in- 
timation of  rebutting  evidence  by  the  de- 
fendant. The  circuit  court,  therefore,  did 
not  err  in  overruling  the  said  objection  and 
admitting  the  said  ledger,  list  and  memo- 
randa to  go  in  evidence  before  the  jury; 
which  evidence  would  have  been  considered 
by  the  jury  in  connection  with  any  lejjal 
rebutting  evidence  that  might  have  been  in- 
troduced by  the  defendant. 

4.  It  is  stated  in  the  fourth  bill  of  excep- 
tions, that  upon  the  trial  of  this  motion,  the 
defendant,  to  maintain  the  issue  on  his  part, 
offered  to  give  in  evidence  to  the  jury  the 
written  statement  of  an  absent  witness.  G. 
C.  Jackson,  which  stntement  was,  by  consent 
of  counsel  before  the  jury  were  sworn,  agreed 
to  be  received  in  lieu  of  the  oral  testimony  un- 
der oath,  subject  to  proper  exceptions  as  to 
the  substance  thereof,  which  statement  is  In 
the  words  and  figures  following,  to  wit: 
"Statement  of  G.   C.  Jackson. 

"I  hereby  state  that  George  E.  Price  and 
myself  were  appointed  commissioners  to 
solicit  subscriptions  in  the  two  wards  of  the 
city  of  Staunton,  for  the  Valley  Railroad 
Company,  by  a  meeting  held  some  time  dur- 
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ing  the  summer  of  1871.  I  was  instructed  to 
renew  the  old  subscriptions  and  to  solicit 
new  subscriptions.  In  accordance  with  my 
instructions  I  approached  Dr.  William  Mc- 
Chesney  and  urged  upon  him  the  impor- 
tance of  renewing  his  subscription,  and  also 
of  making  some  additional  subscription.  He 
declined  to  make  any  additional  subscription, 
and  told  me  that  he  had  instructed  Mr.  W.  A. 
Burke,  a  director  in  the  road,  to  have  his 
name  stricken  from  the  roll  of  subscribers, 
and  he  did  not  feel  bound  by  the  old  sub- 
scription list  and  would  not  pay  it.  I  also  had 
a  conversation  with  Col.  Baldwin  about 

158  the  time,  in  which  he  declined  *to  re- 
new his  subscription,  and  denied  the 

validity  of  the  old  subscription.  A  written 
report  was  made  to  the  company  by  us  as 
commissioners,  to  the  best  of  my  recollec- 
tion. I  do  not  remember  any  subscription 
by  A.  H.  H.  Stuart  or  the  payment  of  any 
per  centum  by  him  or  Dr.  McChesney. 

"Geo.  C.  Jackson." 

"N.  B. — I  also  know  that  either  Mr.  Price 
or  myself  interviewed  Mr.  Stuart,  and  he 
declined  to  renew  his  subscription. 

"Geo.  C.  Jackson." 

To  the  admission  of  which  testimony  the 
plaintiff  excepted,  upon  the  ground  that  the 
same  was  irrelevant  and  hearsay  testimony; 
and  upon  the  further  ground  that  there  was 
no  evidence  to  prove  that  said  Jackson  was 
appointed  by  the  plaintiff  to  act  as  commis- 
sioner, or  was  clothed  with  power  to  relieve 
any  subscriber  to  the  stock  of  the  company 
from  his  obligations  as  such  subscriber;  and 
the  court  decided  to  exclude  the  same  from 
going  to  the  jury. 

To  which  opinion  of  the  court  the  defend- 
ant excepted,  &c. 

This  court  is  of  opinion  that  the  circuit 
court  did  not  err  in  excluding  the  said  tes- 
timony, which  was  inadmissible  upon  the 
grounds  above  stated. 

5.  It  is  stated  in  the  fifth  bill  of  exceptions, 
that  after  the  jury  was  sworn  to  try  the  issue 
joined  in  this  cause,  the  defendant,  to  main- 
tain the  said  issue  on  his  part,  offered  to 
give  in  evidence  to  the  jury  certain  extracts 
from  the  minutes  of  the  proceedings  of  said 
plaintiff,  called  for  by  the  affidavit  filed  and 
summons  issued  thereon,  as  tending  in  con- 
nection with  oral  testimony  to  be  offered,  to 
show  that  the  defendant  never  became  a 
legal  subscriber  to  the  capital  stock  of 

159  the  plaintiff;  that  his  *proposal  to  be- 
come a  subscriber  was  revoked  by  him 

^  with  the  consent  of  those  to  whom  it  was 
made  previous  to  the  legal  organization  of  the 
plaintiff  in  June,  1871,  and  that  the  plaintiff, 
upon  its  legal  organization,  refused  to  receive 
it  as  a  subscription  or  treat  the  defendant  as 
a  subscriber  to  its  stock,  said  extract  pro- 
duced by  the  plaintiff  being  as  follows,  to>wit: 
First. 

Valley  Railroad  meeting,  Tuesday,  June 
13,  1871: 

Pursuant  to  the  notice  of  the  commission- 
ers appointed  to  receive  subscription  to  the 
stock  of  the  Valley  Railroad  Company,  a 
meeting  was  held  in  the  courthouse,  on 
Tuesday  last. 


On  motion  of  Col.  M.  G.  Harman,  Major 
William  M.  Tate  was  called  to  the  chair. 

On  motion  of  Judge  H.  W.  Sheffey,  the 
editors  present  were  requested  to  act  as 
secretaries.  Judge  Sheffey  explained  the  ob- 
ject of  the  meeting  to  be  the  legal  organiza- 
tion of  the  company,  which,  from  some  in- 
formality, had  not  been  legally  organized; 
and  moved  the  appointment  of  a  committee 
of  five  to  ascertain  and  report  to  the  meeting 
the  atnount  of  stock  absolutely  and  uncondi- 
tionally subscribed,  so  as  to  properly  and  le- 
gally organize  the  company;  which  was  car- 
ried; and  the  chairman  appointed  the  fol- 
lowing committee:  Judge  H.  W.  Sheffey, 
Col.  M.  G.  Harman  and  Major  H.  M.  Bell, 
of  Augusta,  and  Col.  William  Allan,  of 
Rockbridge,  who  retired  to  perform  the  duty 
assigned  them.  During  the  retirement  of 
the  committee,  in  response  to  calls,  speeches 
were  made  by  D.  A.  Anderson,  state  senator 
of  Rockbridge;  Ex-Governor  Letcher  and 
Hon.  A.  H.  H.  Stuart — the  speeches  of  the 
two  former  being  brief,  and  that  of  the  latter 
of  greater  length.  These  gentlemen  set 
forth,  in  a  favorable  manner,  the  importance 
of  the  Valley  railroad,  and  the  necessity  of 
raising  the  required  subscriptions  to 
160  insure  its  construction.  ♦The  commit- 
tee then  returned,  and  reported 
$100,000  of  stock  subscribed  unconditionally, 
and  the  percentage  on  it  paid  to  the  com- 
missioners, being  more  than  was  required 
to  legally  organize  the  company. 

Gov.  Letcher  moved  an  adjournment  un- 
til 7:30  P.  M.,  for  the  purpose  of  consider- 
ing the  subscription  and  ascertaining  if  the 
organization  of  the  company  or  the  sub- 
scription would  be  valid. 

Gov.  Letcher  gave  way  for  Col.  Allan, 
who  moved  that  a  committee  be  appointed 
to  prepare  business  for  the  meeting 
to-night;  carried.  The  motion  for  adjourn- 
ment was  then  insisted  on,  and  carried. 

Evening  Session. 

The^  meeting  met  in  the  evening  pursuant 
to  adjournment.  The  chairman  who  pre- 
sided in  the  morning  being  absent,  on  mo- 
tion of  Col.  William  Allan,  Major  N.  K. 
Trout  was  called  to  the  chair. 

Col.  M.  G.  Harman  read  a  dispatch  re- 
ceived from  Botetourt,  assuring  the  meeting 
that  that  county  would  subscribe  $25,000. 

Col.  Allan  stated  the  amount  which  each 
county  was  expected  to  raise  to  make  up 
the  required  subscription  of  $220,000.  assign- 
ing to  Botetourt  $25,000;  to  Augusta, 
$75,000;  to  Rockbridge,  $100,000,  and  to 
Roanoke.  $20,000. 

On  motion  of  Judge  Sheffey,  it  was  re- 
solved as  the  sense  of  the  meeting  that  the 
friends  of  the  railroad  in  the  counties  inter- 
ested should  renew  their  efforts  to  secure 
the  subscriptions  required. 

Mr.  Charles  A.  Davidson,  of  Rockbridge, 
desired  to  know  how  much  could  certainly  be 
depended  upon  from  Augusta.  Mr.  William 
A.  Anderson,  of  Rockbridge,  stated  thnt 
Rockbridee  county  would  vote  an  additional 
subscription  of  $1 00,000,  if  it  could  be  assured 
that  that  would  insure  the  construction 
161      of  the  road.  Col.  Harman  *expressed 
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the  belief  that  $75,000  could  be  raised  in 
Augusta  county,  if  the  proper  efforts  were 
made.  To  effect  that  purpose,  he  moved  that 
the  chair  appoint  three  men  in  each  town- 
ship in  the  county  and  in  each  ward  in 
Staunton  to  canvas  for  subscription;  this 
motion  being  adopted,  in  accordance  there- 
with, the  chair  appointed  the  following: 

(Here  follow  the  names  of  the  men  so  ap- 
pointed.) 

On  motion,  the  meeting  adjourned. 

N.  K.  Trout,  Chairman. 

J.  D.  Morrison, 

W.   H.   H.  Lynn, 

S.  M.  Yost, 

R.  Mauzy, 

Secretaries. 

Commissioners*  Notice. 

It  appearing  to  the  undersigned  commis- 
sioners, at  the  place  first  named  in  the 
charter  of  the  Valley  Railroad  Company, 
that  enough  of  the  capital  stock  of  said 
company  has  been  subscribed  to  incorporate 
the  subscribers,  notice  is  hereby  given 
thereof,  and  a  general  meeting  of  said  sub- 
scribers is  hereby  called  to  assemble  at  the 
office  of  the  Valley  Railroad  Company,  in 
the  city  of  Staunton,  on  Wednesday,  the 
28th  day  of  June,  1871,  for  the  purpose  pre- 
scribed by  the  law  for  the  permanent  or- 
ganization of  said  company. 

(Here  follow  the  names  of  the  three  com- 
missioners.) 

The  foregoing  is  a  correct  copy  of  the 
proceedings  of  the  Valley  Railroad  Com- 
pany, from  its  first  meeting  to  the  8th  of 
June,  1871,  taken  from  the  original  record 
book  of  the  company. 

Wm.  H.  Garber, 
Clerk  of  the  V.  R.  R.  Company. 
April  21st,   1874. 

169  ^Second. 

Staunton,  June  8th,  1871. 
The  undersigned,   commissioners,    report 
that,  in  pursuance  of  public  notice  through 
the  newspapers,  they  this  8th  day  of  June, 
1871,  opened  the  books  of  subscription  to  the 
capital  stock  of  the  Valley  Railroad  Com- 
pany, according  to  its  charter;  whereupon 
the   following  subscriptions  then'  and  since 
were  taken  and  received  by  us.  and  that  the 
payment  of  two  dollars  on  each  share  has 
been  duly  made — that  is  to  say: 
(Here  follow  the  names  of  the 
individual  subscribers,  and  the 
number   of   shares    taken   by 
them    respectively),    amount- 
ing in  all  to 51  shares. 

In  this  list  of  subscribers,  the 
name  of  A.  H.  H.  Stuart  does 
not  appear. 
Robert  Garret,    for    Baltimore 

and  Ohio  Railroad    Comnany.  1,000  shares. 
City  of  Staunton,  by  William 
J.  Nelson,  agent,    as    author- 
ized by  the  ordinance  of  said 
city,    1»000  shares. 

Total,  two  thousand  and  fifty- 
one  shares,   . . 2,051  shares. 


Nicho.  K.  Trout, 
M.  G.  Harman, 
George   Baylor, 

Commissioners. 
June  28th,  1871. 

Third. 

Staunton,  June  28th,  1871. 

At  a  meeting  this  day,  held,  according  to  a 

notice  published  by  the  commissioners,  to- 

receive    subscriptions   to   the   stock   of   the 

Valley  railroad,  for  the  purposes  set 

163  forth    *in    said    notice,    Hon.    David 
Fultz   was   called   to   the    chair    and 

George  E.   Price  appointed  secretary. 

The  commissioners  made  a  report,  as  re- 
corded in  preceding  pages,  announcing  the 
subscription,  by  various  parties,  of  two 
thousand  and  fifty-one  shares  of  stock. 

Major  H.  M.  Bell  moved  that  the  names  of 
the  subscribers  be  called,  to  ascertain  if  a 
quorum  be  present;  which  being  done,  a  ma- 
jority of  the  stock  was  announced  as  being, 
represented,  either  in  person  or  by  proxy. 

Col.  M.  G.  Harman  moved  the  appointment 
of  a  committee  to  examine  proxies.  Where- 
upon, Col.  William  Allan,  B.  Christian  and 
G.  W.  Hansbrough  were  appointed  such 
committee,  who  made  the  following  report. 

The  undersigned  committee  on  proxies  re- 
spectfully report  that  they  have  examined 
the  proxies  and  find  1,000  shares  subscribed 
by  the  city  of  Staunton  to  be  represented 
by  George  Price,  P.  H.  Trout  and  Wm.  H. 
Tams,  appointed  as  proxies,  by  an  order  of 
said  city  council,  June  6,  1871,  and  two 
shares  of  Major  E.  M.  McMahon  to  be 
represented  by  Major  H.  M.  Bell. 
(Signed)     W.  Allan, 

B.  Christian. 

G.  W.  Hansbrough. 

It  appearing  from  the  report  of  the  com- 
missioners for  receiving  subscriptions  of  the 
stock  to  the  Valley  Railroad  Company,  that 
the  amount  of  stock  duly  subscribed,  on 
which  two  dollars  per  share  have  been  paid  to 
the  commissioners,  consist  of  the  following: 

(Here  follow  the  names  of  the  stockhold- 
ers and  the  number  of  their  shares  respec- 
tively as  aforesaid.)  In  this  list  the  name  of 
A.  H.  H.  Stuart  does  not  occur. 

Making  in  all  two  thousand  and  fifty- 
one  shares  of  stock  duly  subscribed;  and 
from  .the  report  of  the  committee  on 

164  *proxies  and  the  call  of  the  roll  of 
stockholders,  that  there  are  repre- 
sented in  person  or  by  proxy,  1,051  shares 
in  this  meeting,  it  is  therefore  ordered  to  be 
entered  of  record  on  the  minutes  of  this 
meeting,  that  the  said  subscribers,  having 
in  all  respects  conformed  to  the  provisions 
of  the  charter  of  the  Valley  Railroad  Com- 
pany, and  of  the  laws  in  such  cases  pro- 
vided, will  now  proceed  as  a  body  politic 
and  corporate  to  act  under  the  charter  of 
said  Valley  Railroad   Company. 

After  debate  in  favor  of  the  above  by 
Messrs.  Christian,  Allan,  Hansbrough  and 
others,  opposed  by  Messrs.  Sheffey,  Tams, 
Bumgardner  and  others,  the  resolution  and 
preamble  was  adopted. 

Upon    motion    of    Col.    Harman,    it    was- 
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resolved  that  J.  D.  Craig,  Samuel  H.  Bell 
aad  John  R.  Grove  be  added  to  the  com- 
mittee to  receive  additional  subscriptions. 
Mr.  Tarns  offered  the  following: 

Resolved,  That  the  Chair  appoint  a  com- 
mittee of  three  whose  duty  it  shall  be  to  pre 


recovered  against  him  by  the  judgment 
aforesaid,  or  any  part  thereof,  and 
166  that  they  *would  not  have  tended  to 
mislead  the  jury  if  they  had  been  ad- 
mitted as  evidence,  as  they  ought  to  have 
been,  on  the  trial  of  the  issue. 
6.    It  is  stated  in  the  sixth  bill  of  exceptions 


pare  and  report  to  an  adjourned  meeting  of  .  ,,"•,  \^'X     tuTfrLil^^^^^^^ 

the    court  to  instruct  the  jury  as  follows,  viz : 

1st.  The  jury  are  instructed  that  unless 
they  shall  believe  from  the  evidence  that 
there  was  a  subscription  by  defendant, 
taken  according  to  the  statutes  regulating 
the  taking  of  subscriptions  to  the  stock  of 
chartered  companies,  they  must  find  for  the 
defendant. 

2d.  The  jury  are  instructed  that  unless  a 
payment  of  2  per  centum  upon  each  share  of 
stock  subscribed  was  made  upon  the  sub- 
scription, they  must  find  for  the  defendant. 

3d.  If  the  jury  believe  from  the  evidence 
that  the  paper  produced  by  the  plaintiff, 
upon  which  the  name  of  the  defendant  ap- 
pears as  a  subscriber  for  five  shares  of  the 
capital  stock  of  the  plaintiff  was  signed  be- 
fore the  Valley  Railroad  Company  was  or- 
ganized, and  before  the  commissioners 
named  in  the  charter  of  the  Valley  Railroad 
Company  had  opened  books  for  subscription 
to  the  capital  stock  of  the  plaintiff,  then 
there  is  no  binding  obligation  on  the  defend- 
ant to  take  said  shares,  unless  he  subse- 
quently reaffirmed  said  subscription  after 
the  books  of  the  commissioners  were 
opened,    or  after  the  company  was  organized. 

But  the  court,  being  of  opinion,  as  to  the 
first  instruction,  that  it  was  merely  abstract, 
and  indicated  no  facts  to  be  found  by  the 
jury  under  the  statute;  and  as  to  the  second 
mentioned,  the  evidence  showing  that  the 
plaintiff  accepted  and  relied  on  the  defend- 
ant's subscription  and  his  express  promise  to 
pay  30  per  cent.,  on  request,  after  October  1, 
1870,  that  the  defendant  could  not  evade  his 
said  liability  by  showing  a  technical  non- 
compliance by  himself  with  the  provisions 
of  the  statute  referred  to;  and  as  to  the 
third  mentioned,  that  it  was  calcu- 
167  lated  to  mislead  *the  jury  in  two  par- 
ticulars— first,  that  as  organized  in 
August,  1870.  the  Valley  railroad  was  legally 
incompetent  to  accept  subscriptions  of  stock 
procured  bv  its  asrents.  and  in  the  manner 
shown  by  the  evidence  in  this  case — a  prop- 
osition the  court  was  not  prepared  to  at- 
firm;  and,  second,  that  no  subscription  of 
the  stock,  coupled  with  an  express  agree- 
ment to  pay  the  amount  subscribed,  is  valid. 
unless  made  on  the  commissioners*  books — 
refused  to  give  the  said  instructions,  or 
either  of  them,  to  the  jury. 

To  which  opinion  of  the  court  the  defend- 
ant excepted. 

This  court  is  of  opinion  that  the  circuit 
court  did  not  err  in  refusing  to  give  the  said 
instructions  or  either  of  them  to  the  jur>'. 
and  that  the  reasons  assigned  by  the  said 
court  for  such  refusal  are  well  founded. 

7.  It  is  stated  in  the  7th  and  last  bill  of 
exceptions,  that  upon  the  trial  of  the  issue 
joined  upon  this  motion,  the  counsel  for  the 


a  code  of  by-laws  adapted  to  the  organiza- 
tion of  the  Valley  Railroad  Company. 

Adopted. 

The  chair  appointed  Wm.  H.  Tams,  H. 
W.  Sheffey  and  Wm.  Allan,  committee. 

Mr.  Sheffey  offered  the  following  resolu- 
tion, which  was  adopted: 

Resolved,  That  the  President  and  Board 
of  Directors  be  authorized  to  ratify  and  ac- 
cept the  subscriptions  heretofore  made  or 
hereafter  made  to  the  stock  of  the  Valley 
Railroad  Company,  by  the  towns  and  coun- 
ties in  the  Valley,  upon  the  terms  and  con- 
ditions upon  which  such  subscriptions  were 
or  are  to  be  made. 

Whereupon  on  motion  of  Mr.  Tams,  the 
meeting  adjourned  to  meet  on  Saturday, 
next,  July  1st,  at  11  o'clock. 

David  Fultz. 
Geo.  E.  Price,  Secretary. 

165  *But  the  court  having  heard  all  the 

oral  evidence  offered  by  the  defendant, 
and  none  of  it  tending  to  prove  that  either 
the  Board  of  Directors  or  the  stockholders  of 
the  Valley  Railroad  Company  had,  by  their 
recorded  or  unrecorded  resolutions  or  actions 
ordered  or  authorized  the  release  of  the  de- 
fendant's liability  under  his  contract  of  sub- 
scription, and  it  being  shown  by  the  evidence 
in  respect  of  the  proceedings  in  June,  1871,  in 
connection  with  what  was  called  the  reogan- 
ization  of  the  same,  having  been  formerly  or- 
ganized as  far  backs  as  1866  with  a  President 
and  Board  of  Directors  regularly  appointed 
and  acting.  M.  G.  Harman  having  been  the 
president  of  the  company,  until  August 
30th,  1870,  when  General  Robert  E.  Lee  was 
appointed  president,  and  after  his  death 
Robert  Garret  was  appointed  and  acted  as 
president ;  that  said  proceedings  in  June,  1871, 
were  had  out  of  abundant  caution  and  to 
obviate  any  possible  objections  to  the  regu- 
larity of  the  original  and  formal  organiza- 
tion; and  the  court  being  of  opinion  that 
there  being  no  evidence  to  prove  that  the  de- 
fendant had  at  any  time  been  excluded  from 
any  meeting  of  the  stockholders  of  said  com- 
pany, or  had  been  refused  the  privileges  of  a 
stockholder  by  said  company;  that  said  ex- 
tracts tendered  as  evidence,  the  first  being  an 
account  of  a  public  meeting  at  which  the  de- 
fendant himself  took  a  prominent  part,  would 
only  tend  to  mislead  the  jury,  excluded  the 
said  extract  from  going  to  the  jury. 

To  which  opinion  of  the  court,  excluding 
the  same,  the  defendant  excepted,   &c. 

This  court  is  of  opinion  that  the  circuit 
court  erred  in  excluding  said  extracts  from 
going  to  the  jury;  that  they  tended  to  prove 
and  were  offered,  and  were  admissible  evi- 
dence to  prove  that  the  defendant  was  not  a 
stockholder  in  the  Valley  Railroad  Company, 
and  is    not  liable  for  the  money  and  interest 
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plaintiff   moved    the    court   to    instruct   the 
jury  as  follows,  to  wit: 

1st.  The  jury  are  instructed  that  the  paper 
in  the  words  and  figures  following,  to  wit: 

Subscription  to  the  stock  of  the  Valley 
Railroad  Company  (see  bill  of  exception 
No.  2,  ante,  for  subscription  paper  and  en- 
dorsement here  referred  to)  is  a  contract  of 
subscription  by  the  defendant  to  the  stock 
of  the  Valley  Railroad  Company  for  five 
shares  of  said  stock  at  $100  per  share. 

2d.  That  the  said  contract  of  subscription 
could  be  released  only  by  the  stockholders 
of  the  company,  or  by  the  action  of  the 
board  of  directors,  duly  authorized  so  to  do 
by  the  stockholders,  and  such  release  can  be 
proved  only  by  the  records  of  the  company. 

3.  That  if  the  jury  shall  believe  from  the 
evidence,  that  the  defendant  executed  and 
delivered  the  paper  set  forth  in  the  first  in- 
struction, and  that  it  came  into  the  custody 
of  the  Valley  Railroad  Company,  and  lias 
been  entered  on  its  stock  lists,  and 
168  stock  ledger,  there  being  no  *evidence 
from  the  records  of  said  company  of 
any  order  or  resolution  of  said  company  re- 
leasing said  subscription,  the  jury  must  find 
for  the  plaintiff. 

Which  said  instructions  and  each  of  them 
were  accordingly  given  by  the  court  to  the 
jury. 

To  which  opinion  of  the  court  the  defend- 
ant  excepted. 

This  court  is  of  opinion  that  the  circuit 
court  erred  in  giving  sa»d  instructions  to  the 
jury.  1st.  The  paper  referred  to  in  the  1st  of 
said  instructions  did  not,  in  itself,  constitute  a 
contract  of  subscription  by  the  defendant  to 
the  stock  of  the  Valley  Railroad  Company 
for  five  shares  of  said  stock  at  $100  per  share. 
Whether  a  contract  or  not  depended  on  its 
acceptance  and  the  conduct  of  the  parties. 
2d.  Though  a  contract  of  subscription  could 
be  released  only  by  the  stockholders  of  the 
company,  or  by  the  board  of  directors  duly 
authorized  so  to  do  by  the  stockholders,  yet 
such  release  can  be  proved  not  only  by  the 
records  of  the  company,  but  also  by  other 
evidence  showing  that  such  subscription  was 
in  fact  not  regarded  by  the  company  as 
binding  upon  it,  and  that  the  subscriber  was 
not  regarded  by  himself  or  by  the  company 
as  a  stockholder  thereof — and  3d.  Though 
the  defendant  may  have  executed  and  de- 
livered the  paper  set  fourth  in  the  first  in- 
struction, and  that  it  came  into  the  custody 
of  the  Valley  Railroad  Company,  and  has 
been  entered  on  its  stock  lists  and- ledger; 
and  thoup"h  there  may  be  no  evidence  from 
the  records  of  said  company,  or  of  any 
order  or  resolution  of  said  company  re- 
leasing said  subscription,  yet  it  may  have 
appeared  from  the  evidence  before  the  jury 
that  the  defendant  was  not  a  stockholder  of 
the  said  company,  or  it  may  not  have  ap- 
peared from  the  said  evidence  that  he  was 
such  a  stockholder  when  said  motion  was 
made   or  notice   thereof   given. 

The  court  is  therefore  of  opinion  that  the 
judgment  aforesaid  is  erroneous  on  the 
grounds  aforesaid  stated  in  the  5th  and  7th 


bills  of  exception,  and  for  those  errprs 
169  ^  *be  reversed  and  annulled;  and  the 
case  be  remanded  to  the  said  circuit 
court  for  a  new  trial  to  be  had  therein  in  con- 
formity with  the  foregoing  opinion. 

CHRISTIAN,  J.,  dissented. 

The   judgment   was   as   follows: 

This  cause  was  this  day  heard  upon  the 
transcript  of  the  record  of  the  judgment  afore- 
said and  the  arguments  of  counsel;  and  the 
court,  having  maturely  considered  the  same, 
is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  ruKngs  of 
the  said  circuit  court  set  forth  in  the  fifth  and 
seventh  bills  of  exceptions  in  the  record  con- 
tained, are  erroneous.  Therefore,  it  is  con- 
sidered and  ordered  that,  for  reasons  afore- 
said, the  said  judgment  be  reversed  and 
annulled;  and  that  the  plaintiff  in  error  re- 
cover of  the  defendant  in  error  his  costs  b^ 
him  expended  in  the  prosecution  of  his  writ 
of  error  and  supersedeas  aforesaid  here.  And 
it  is  further  considered  and  ordered  that  the 
case  be  remanded  to  the  said  circuit  court  for 
a  new  trial  to  be  had  therein;  on  which  new 
trial  the  extracts  mentioned  and  set  forth  in 
the  said  fifth  bill  of  exception,  if  again  of- 
fered to  be  given  in  evidence  to  the  jury,  be 
accordingly  admitted  as  such  evidence;  and' 
the  instructions  to  the  jury  asked  for,  as  men- 
tioned in  the  said  7th  bill  of  exceptions,  'f 
again  asked  for,  on  the  same  evidence  sub- 
stantially  as  on  the  former  trial,  be  not  given. 

Judgment   reversed. 


170       *Linn   ft  als.  Trustees,   v.   Carson's 
Adm'r  and  als. 

September  Term.  1879.  Staunton. 

I.  Notes— Effect  of  Void  Jadirmont—Tbouffh  a  Indf 
ment  upon  a  note  rendered  by  a  court  not  barinsr 
Jurisdiction  of  tbe  case  is  void,  tbe  note  is  still  a 
valid  security. 

a.  Bqnlty-Ancllltary  BIIU.-An  amended  bill,  wUcb 
is  not  repugnant  to  the  original  bill,  presenting  no 
new  case,  and  is  only  ancilliary  to  the  original  bill 
in  presentiniT  the  case  made  by  it  more  fully  and 
accurately  with  additional  averments,  to  the  end 
that  there  may  be  a  decision  on  the  merits,  and 
complete  justice  done  between  the  parties,  is  not 
demurrable  as  inconsistent  with  the  original  bill. 

3.  Church  Property-Lleiis.*-The  act  ch.  76.  fS  12,  IS, 
Code  of  1878,  does  not  prohibit  the  sale  of  church 
property  for  the  payment  of  debts  incurred  in  the 
purchase  thereof  or  fiuildlnff  thereon,  or  to  reim- 
burse a  party  who  has  advanced  money,  or  made 
himself  liable  for  any  such  debts  at  the  instance 
of  the  trustees  of  the  chnrch,  and  the  discipline  of 
the  chnrch  anthorizinff  parties  so  advancinff 
money  on  account  of  such  property  to  raise  said 


^Church  Property— Liens.— The  principal  case  was 
cited,  and  its  holdinsr  that  trustees  of  a  church 
buildincr.  for  the  use  of  a  conffrecration  of  members 
of  the  Methodist  church,  maktucr  advances  for  re 
pairincr  the  bnildinr  have  a  lien,  under  the  disci- 
pline of  the  chnrch.  on  the  building  for  such  adran- 
ces.  which  may  be  enforced  in  equity,  was  approved 
in  Hoskinson  et  al.,  v.  Pusey  €t  al,.  89  Gratt  442.  But 
compare  Clark  v.  Oliver,  91  Va.  429. 
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sams  of  money  by  mortffaffe  or  sale,  a  court  of 
equity  will,  at  the  salt  of  a  party  so  liable  or  so 
adTancinff  money,  subject  the  lot  and  balldingB  to 
sale  for  the  purpose  of  satisfyinff  sach  claim. 

In  September,  1870,  Joseph  S.  Carson  insti- 
tuted a  suit  in  equity  in  the  circuit  court  of 
Frederick  county  against  John  Linn  and 
others,  trustees  of  the  Methodist  Episcopal 
church  of  Winchester,  Silas  Billings,  Robert 
Barr  and  others.  In  his  bill  he  stated  that  the 
Methodist  Episcopal  church  of  Winchester 
owned  in  1858  a  large  building  and  lot,  it  be- 
ing then  the  place  of  worship  of  the  congre- 
gation at  that  time,  and  that  they  sold  the 
same,  on  the  1st  of  January,  1859,  to 

171  Sidney  P.  York  and  George  La  *Monte, 
taking  from  them,  as  evidence   of  a 

part  of  the  unpaid  purchase  money,  a  bond 
for  $1,864.28,  payable  in  nine  months,  with 
interest,  and  secured  by  a  deed  of  trust 
upon  the  property  so  sold. 

After  the  sale  of  this  property,  the  said 
congregation,  through  their  proper  trustees, 
being  desirous  of  building  a  house  of  worship 
elsewhere,  procured  the  plaintiff's  signature 
to  two  negotiable  notes — the  first  for 
$1,450.00,  and  the  second  for  $900;  and  these 
notes  were  discounted  at  the  Bank  of  the  Val- 
ley, at  Winchester,  and  the  proceeds  thereof 
were  applied  to  the  use  of  said  church  in  the 
erection  of  their  new  building,  situated  at  the 
corner  of  Market  and  Cork  streets,  in  said 
town.  At  the  time  referred  to,  plaintiff  was 
one  of  the  trustees  and  treasurer  of  the 
church,  and  signed  the  notes  as  treasurer. 
These  notes  were  renewed  from  time  to  time, 
until,  on  the  4th  of  April,  1862,  the  note  for 
$900  was  protested,  and  on  the  25th  of  the 
same  month  the  note  for  $1,450  was  also  pro- 
tested. Since  the  close  of  the  war  the  assets 
of  the  bank  have  gone  into  the  hands  of  a 
receiver  in  a  chancery  cause  instituted  by 
the  Merchants  National  Bank^  of  Baltimore, 
in  the  circuit  court  of  the  United  States  for 
th^  district  of  Virginia,  and  judgments  have 
been  rendered  in  said  court  against  the 
plaintiff  for  the  amount  of  said  notes,  with 
mterest  from  the  day  they  were  protested, 
and  costs.  These  judgments  are  now  liens 
upon  plaintiffs  land,  and  execution  may 
issue  at  any  moment  upon  the  same  to  be 
levied  of  his  personal  estate. 

Plaintiff  further  says  that  when  he  signed 
the  said  notes  the  trustees  of  the  church  au- 
thorized him  to  retain,  as  his  indemnity,  the 
bond  of  York  and  La  Monte;  that  he  had  re- 
tained the  same,  and  then  filed  it  with  his  bill; 
that  a  ^ale  of  the  property  under  the  trust 
had  been  made  by  the  trustees  to  Silas  Bil- 
lirufs.  and  the  trustees  have  delivered  to 
John  Linn  a  large  portion  of  the  bonds 
received  for  the  deferred  payments;  that 
Linn  is   one   of   the  present   trustees 

172  ♦of   the  church,  and  has  undertaken   to 
receive    and    control    these    funds    as 

agent  of  the  trustees,  althouRh  the  funds 
should  have  been  paid  over  to  the  plaintiff  to 
be  applied  to  the  discharge  of  said  two  notes; 
and  that  Linn  had  transferred  $500  of  these 
funds  to  one  Robert  Barr,  to  pay  some  debt 
of  the  church  to  him.  He  prays  for  an  in- 
junction against  Linn  and  the  other  trus- 
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tees,  to  restrain  them  from  parting  with  said 
funds,  and  Billings  from  paying  over  any 
of  the  purchase  money;  that  the  fund  may 
be  applied  to  satisfy  the  said  judgments,  and 
if  it  IS  not  sufBcient  for  that  purpose,  that 
the  property  of  said  church  may  be  subjected 
to  the  payment  of  said  debts,  and  for  gen- 
eral relief.  The  injunction  was  granted. 

The  cause  came  on  to  be  heard  on  the  24th 
of  November,  1870,  upon  the  bill  taken  for 
confessed  as  to  all  the  defendants  except 
Barton,  the  trustee  who  sold  under  the  York 
and  La  Monte  deed  of  trust,  who  filed  his 
answer,  and  the  court  decreed  that  Linn  and 
the  other  trustees  and  also  the  defendant 
Barr  should  deliver  to  the  general  receiver 
of  the  court  all  the  bonds  referred  to  in  the 
plaintiff's  bill  or  in  the  answer  of  the  de- 
fendant Barton,  which  may  be  in  their  pos- 
session or  under  their  control,  and  the  said 
general  receiver  was  directed  to  collect  the 
same  and  lend  it  out,  and  the  defendant 
Billings  was  directed  to  pay  the  amount  of 
said  bonds  to  the  said  receiver  as  the  same 
shall  become  due. 

And  a  commissioner  was  directed  to  settle 
the  account  of  Barton,  acting  trustee  in  the 
deed  of  trust,  aforesaid,  and  that  the  commis- 
sioner should  report  the  total  amount  of  the 
debt  for  which  the  plaintiff  is  bound,  and 
which  was  contracted  for  and  on  behalf  of 
said  Methodist  Episcopal  church,  and  how 
much  thereof  will  still  remain  unsatisfied 
after  crediting  thereon  the  balance  of  the 
fund  which  shall  be  collected  b>[  the  general 
receiver  from  the  defendant  Billings.  And 
if  there  should  be  any  of  said  debt  still  un- 
satisfied after  such  credit,  then  the 
173  commissioner  was  ♦further  instructed 
to  ascertain  and  report  what  personal 
and  real  estate  is  now  held  by  said  trustees 
of  the  said  church,  together  with  the  gross 
and  rental  value  thereof;  and  also  any  liens 
existing  on  the  same. 

The  plaintiff.  Joseph  S.  Carson,  having 
died,  in  June,  1871,  Lewis  N.  Huck,  his  ad- 
ministrator, filed  an  amended  and  supple- 
mental bill  in  the  cause.  He  sets  out  that  in 
June,  1853,  the  Methodist  Episcopal  church 
in  Winchester  purchased  a  lot  on  the  corner 
of  Cork  and  Market  streets  in  said  town;  that 
a  deed  therefor  was  made  to  the  trustees  of 
said  church,  and  a  deed  of  trust  executed 
thereon  by  the  trustees  to  secure  the  deferred 
payments  of  the  purchase  money.  Joseph  S. 
Carson,  Abram  Nulton  and  five  others 
named  were  the  trustees,  and  Carson  was  the 
treasurer.  That  steps  were  taken  at  once  to 
build  a  church  on  said  lot;  and  the  sums  of 
money  raised  by  subscription  or  otherwise 
not  being  adequate  to  meet  the  current  ex- 
penses for  labor  and  materials  as  the  work 
advanced,  said  congregation,  through  said 
trustees,  determined  to  borrow  from  the 
bank  from  time  to  time,  as  their  necessities 
required,  upon  negotiable  notes  made  and 
endorsed  by  said  treasurer  and  different 
members  of  the  board.  The  bill  sets  out  the 
different  notes  made,  which  were  increased 
from  time  to  time  until  they  amounted  to 
the  two  notes  mentioned  by  Carson  in  his 
hill,  of  $1,450  and  $900. 
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The  bill  further  states,  that  the  said  Meth- 
odist church,  through  said  Nulton,  trustee, 
on  the  6th  of  May,  1854,  purchased  a  house 
and  lot  fronting  on  Cork  street,  and  immedi- 
ately in  rear  of  said  church  lot,  now  occupied 
by  the  sexton  of  said  church,  from  D.  W. 
Barton,  special  commissioner  in  a  suit  then 
pending  in  the  county  court  of  Frederick; 
said  property  was  purchased  at  the  price  of 
$900;  and  in  payment  thereof  the  said  church 
through  said  trustees  assumed  the  payment 
of  the  bank  debts  due  by  the  estates  of  John 
and  Abraham  Miller,  deceased,  viz :  one 
174"  for  $600  due  at  the  office  of  *discount 
and  deposit  of  the  Farmers  Bank  at 
Winchester,  and  the  other  for  $300  due  at 
the  Bank  of  the  Valley;  the  said  note  for 
$600  drawn  by  said  Abraham  Nulton,  trus- 
tee, and  endorsed  by  said  Joseph  S.  Carson, 
and  S.  R.  Atwell,  wars  renewed  from  time 
to  time  until  July  3d,  1862,  when  it  was  pro- 
tested; and  said  note  for  $300  drawn  by 
said  Nulton,  trustee,  and  endorsed  by  said 
Carson,  was  also  renewed  from  time  to  time 
until  the  20th  of  March,  1862,  when  it  was 
protested. 

He  refers  to  the  suit  mentioned  in  the 
original  bill  as  pending  in  the  United  States 
court,  *and  states  that  judgments  were  ren- 
dered in  said  court  against  Carson  upon  the 
three  notes  of  $1,450,  $900  and  $300.  And 
he  states  that  a  judgment  had  been  rendered 
in  the  county  court  of  Frederick  county 
against  Nulton,  the  maker  thereof,  on  the 
note  for  $600. 

He  states  that  the  said  church  is  fjirther 
indebted  to  said  Carson  for  payments  made 
by  him  at  the  instance  of  the  trustees, 
which,  on  the  1st  of  January,  1859,  amounted 
to  $481.78,  exclusive  of  interest;  and  this 
sum  was  afterwards  increased  by  payments 
of  discounts  in  bank  on  the  aforesaid  notes, 
and  interest  on  other  debts  of  said  churdi, 
until  it  amounted  to  $959.13,  exclusive  of 
interest,  a  part  of  which  was  advanced  to 
pay  off  the  notes  given  by  the  trustees  on 
the  18th  of  June,  1853,  for  the  purchase  of 
the  lot  at  the  corner  of  Cork  and  Market 
streets. 

The  prayer  of  the  bill  is  that  an  account 
may  be  taken  of*  the  amount,  principal  and 
interest,  due  to  the  said  J.  S.  Carson,  treas- 
urer, for  money  advanced  by  him  to  said 
church,  and  that  said  judgments,  as  well  as 
the  money  advanced,  may  be  paid  oflF  and 
discharged  out  of  funds  belonging  to  said 
church,  if  sufficient;  and  if  not  sufficient, 
that  the  real  property  belonging  to  said 
church  be  subjected  to  such  payment,  and 
for  general  relief. 

At  the  July  terni  of  the  court,  Linn  and 
the  other  trustees  of  the  church  demurred . 
to  the  bills,  and  also  answered. 
175  *They  deny  all  the  allegations  in  the 
bill  out  and  out,  and  then  proceed  to 
notice  the  allegations  separately.  They  also 
deny  the  allegations  of  the  amended  bill. 

At  the  same  term  of  the  court,  the  court 
made  a  decree,  directing  the  commissioner  to 
execute  the  order  of  reference  made  at  the 
November  term,  1870,  and  in  addition  to  the 
subjects  therein  referred  to  him,  he  is  directed 


to  state,  settle  and  adjust  the  accounts  of 
J.  S.  v^arson  as  treasurer  of  the  Methodist 
Episcopal  church  of  Winchester,  ascertain- 
ing and  reporting  what  amount,  if  any,  is 
due  from  said  church  to  said  Carson,  and 
also  the  total  amount  of  the  debts,  if  any, 
for  which  he  is  bound  and  which  were  con- 
tracted on  behalf  of  said  church. 

Robert  Barr  having  died,  his  administra- 
tor hied  an  answer,  in  which  he  says  that 
his  decedent  was  the  builder  of  the  Metho- 
dist Episcopal  church  on  Market  street,  and 
that  the  obligation  of  Silas  Billings,  which 
was  transferred  to  him  by  John  Linn,  was 
so  transferred  and  received  by  him  in  pay- 
ment for  work  and  labor  performed  by  him 
on  said  property,  under  and  by  virtue  of  a 
previous  engagement,  and  by  virtue  of  an 
act  of  assembly  approved  the  5th  of  Jan- 
uary, 1854,  whereby  the  proceeds  of  sale 
of  the  property  purchased  by  Billings  was 
directed  to  be  applied  to  the  payment  of  ex- 
penses incurred  in  building  the  new  church 
on  Market  street. 

In  June,  1873,  the  commissioner  returned 
his  report.  He  reported  the  debts  for  which 
Carson  was  bound,  and  which  were  con- 
tracted for  on  behalf  of  the  Methodist  Epis- 
copal church  in  Winchester,  at  $5,525.83.  The 
fund  collected  by  the  general  receiver  from 
Billings  he  reports  at  $1,463.70;  and  deduct- 
ing from  it  $250  for  payment  of  the  costs  of 
the  suit,  leaves  $1,213.75  to  be  applied  to 
the  payment  of  the  debts  for  which  the  es- 
tate of  Carson  is  bound;  which  will  leave 
$4,312.04  of  those  debts  unsatisfied. 

The  amount  of  the  Billings'  bonds 
176  transferred  by  Linn  *to  Barr  and 
Miller,  was  $1,648.81.  The  property 
held  by  the  trustees  for  the  church,  all  of 
which  was  real  estate,  was  valued  at  $12,000, 
and  the  annual  rental  at  $200. 

The  defendants  excepted  to  the  report  so 
far  as  it  found  any  debt  due  by  the  church. 
The  plaintiff  excepted  to  it  so  far  as  it 
stated  that  the  amount  reported  as  due  from 
the  said  church  to  said  Joseph  S.  Carson, 
deceased,  treasurer,  includes  in  any  form 
the  two  protested  negotiable  notes,  one  for 
$300  and  the  other  for  $600,  A.  Nulton,  trus- 
tee, drawer  and  Joseph  S.  Carson  endorser 
in  each  case;  said  error  being  disclosed  on 
the  face  of  the  report. 

The  commissioner  afterwards  made  a  sup- 
plemental statement,  which,  after  allowing 
some  payments  which  had  been  made  to 
Carson,  and  bringing  the  account  down  to 
December  1st,  1875,  makes  the  amgunt  of 
Carson's  claims  $5,862.48.  The  York  fund. 
Billings*  purchase,  bond  held  by  Barr,  $808. 
with  interest  $275.39:  amount,  $1.08>.39. 
Bond  held  by  Miller.  $571,  interest.  $194.61; 
amount.  $765.  Amount  in  hands  of  receiver, 
principal  and  interest,  $1,599.70.  After  de- 
ducting $250  for  costs,  leaves  for  distribu- 
tion between  Carson's  and  Barr's  estate, 
,^3.198.70.  To  Carson's  estate,  $2,696.74;  to 
Barr's  estate.  $498.36.  The  balance  due  Car- 
son after  this  credit,  $3,165.74,  and  the  bal- 
ance due  Barr.  $585.03.  The  amount  due  on 
the  purchase  of  the  sexton's  house;  the  total 
of  the  two  notes  of  $600  and  $300  with  in- 
terest to  December  1st,  1875.  $1,634.06. 
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The  cause  came  on  to  be  heard  on  the  23d 
day  of  November,  1875,  when  the  court  over- 
ruled the  demurrer  of  the  defendant  trustees 
to  the  original  and  amended  bills,  and  sus- 
tained the  plaintiff's  exception  to  the  com- 
missioners' report;  but  that  the  said  report, 
no  further  exceptions  having  been  filed  there- 
to, be  approved  and  confirmed,  except  so  far 
as  It  is  affected  by  the  allowance  of  said 

177  exception,  ♦and  so  far  as  it  has  been 
modified  by  the  supplemental  state- 
ment of  the  commissioner,  which,  not  being 
excepted  to,  is  also  approved  and  confirmed. 
And  it  was  decreed  that  Barr's  administrator 
and  Miller's  administrator  should  deliver  to 
the  general  receiver  of  this  court  the  said  un- 
paid bonds  of  Silas  Billings  now  held  by  them 
respectively,  which  the  said  receiver  was  di- 
rected to  collect,  and  of  the  proceeds  thereof 
and  the  moneys  already  collected  of  Bill- 
ings, after  reserving  $253.60  for  costs,  he 
should  make  .a  rateable  distribution  between 
the  said  several  claims  due  by  the  said 
church  to  the  estates  of  Carson  and  Barr 
respectively,  according  to  the  scheme  of 
distribution  in  the  said  supplemental  state- 
ment, by  paying  to  the  plaintiff  Huck,  ad- 
ministrator of  Carson,  $2,696.74,  and  to 
Barr's  administrator  the  sum  of  $498.36, 
leaving  due  to  Carson's  estate  as  of  the  1st 
of  December,  1875,  $3,165.44,  and  to  Barr's 
estate  as  of  the  same  date.  $585.03.  And 
holding  that  the  building  and  lot  of  the  said 
church  at  the  corner  of  Cork  and  Market 
streets  is.  primarily  liable  to  pay  the  said 
balances,  but  subject  to  the  lien  of  the  debt 
due  to  Miller's  administrator  due  by  the 
bond  of  said  Nulton  and  secured  by  a  deed 
of  trust,  amounting  to  $765.61,  with  interest 
on  $571  from  December  1st,  1875,  it  was  de- 
creed that  unless  the  trustees  of  said  church, 
or  some  one  for  them  or  for  the  said  church, 
should  pay  the  said  sums  of  money  with  in- 
terest to  Miller's  executor,  Carson's  admin- 
istrator and  Barr's  administrator,  within 
ninety  days  from  the  rising  of  the  court  at 
its  then  present  term,  four  commissioners 
named,  after  advertising,  &c.,  should  sell 
the  said  church  building  and  lot  at  public 
auction  on  the  terms,  &c. 

And  it  appearing  to  the  court  that  the  sex- 
ton's house  and  lot  is  primarily  liable  to  the 
payment  of  the  two  negotiable  notes  of  $600 
and  $300,  of  which  Nulton  was  the  maker 
and  Carson  the  endorser,  for  the  indemnity 
of   the  estate  of  Carson  and  of   Nulton, 

178  it  was  further  decreed  *that  unless  the 
said  trustees  or  some  one  for  them  or 

for  the  said  church,  shall  pay  the  said  sum 
of  $1,634.66.  with  interest  on  $902.20  from 
December  1st,  1875,  as  appears  by  said  sup- 
plemental statement,  to  the  assignees,  of 
these  notes  within  ninety  days  from  the 
rising  of  the  court,  the  same  commissioners, 
after  advertising,  &c..  should  proceed  to  sell 
in  the  same  wav  and  upon  the  same  terms 
the  said  sexton's  honse  and  lot,  &c.  From 
this  decree  Linn  and  the  other  trustees  of 
the  church  applied  for  an  appeal;  which  was 
allowed. 

Holmes   Conrad,   for  the  appellants. 


Byrd  &  Huck,  Wm.  L.  Clark  and  R- 
Paricer,   for   the   appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  objects  of  this  suit  were,  first,  to  sell 
the  sexton's  house  and  lot  to  reimburse  Car- 
son for  the  purchase  money  thereof,  which 
he  had  paid;  second,  to  assert  Carson's  right 
to  the  application  of  the  old  church  fund  to 
the  satisfaction  of  liabilities  which  he  had  in- 
curred to  raise  money  for  the  erection  of  the 
new  church,  and  to  effect  the  sale  of  said 
property  to  reimburse  him  for  his  advance- 
ments on  the  cost  of  its  erection,  and  to  re- 
lieve him  from  liabilities  therefor,  which  the 
old  church  fund  was  inadequate  to.  The 
amount  of  his  advances,  and  liabilities,  is  as- 
certained by  the  report  of  the  master  com- 
missioner to  be  on  the  first  of  December, 
1875,  including  interest,  $5,862.48,  to  which 
report  there  being  no  exception,  it  was  con- 
firmed by  the  court  below,  and  will  be  taken 
to  be  correct.  It  was  excepted  to  by  the 
defendants,  but  it  appears  from  the  certifi- 
cate of  the  judge  that  the  exception  was 
afterwards  withdrawn. 

Robert  W.  Barr  held  the  bond  of  the 
179  church,  ascertained  *by  said  commis- 
sioner's report  to  amount,  with  in- 
terest on  the  said  1st  of  December,  1875,  to 
$1,083.39,  the  consideration  of  which  was 
work  and  labor  and  materials  furnished  for 
the  new  church  building.  The  court  held  that 
this  debt  was  chargeable  pro  rata  with  Car- 
son's on  the  old  church  fund,  which  had  been 
raised*  for  the  building  of  the  new  church. 
In  that  ruling  of  the  court  there  was  no  error. 
After  the  application  of  the  old  church  fund 
to  these  debts,  the  balance  due  Carson  was 
$3,165.74,  as  of  the  1st  of  December,  1875.  and 
Barr,  of  the  same  date,  $585.03,  chargeable  on 
the  same  property.  Another  bond  was  held 
by  G.  S.  Miller,  the  consideration  of  which 
was  purchase  money  for  the  lot  on  which 
the  church  was  built,  and  which  was  secured 
by  a  deed  of  trust  thereon,  amounting  on  the 
said  1st  of  December,  1875,  to  $765.61.  The 
court  held  that  said  debt  was  not  chargeable 
on  the  old  church  fund,  but  was  entitled  to 
priority  of  satisfaction  oyer  Carson  and 
Barr's  debts,  out  of  the  proceeds  of  the 
sale  of  the  new  church  and  the  lot  on  which 
it  stood.  We  perceive  no  error  in  this  ruling 
of  the  court,  if  the  said  property  is  subject  to 
sale  for  the  satisfaction  of  said  debts.  And 
the  court  decreed  the  sale  of  said  property, 
to  satisfy  said  debts,  unless  they  were  paid, 
with  interest.  &c.,  within  ninety  days  from 
the  rising  of  the  court  at  its  then  present 
term. 

The  court  also  decreed  the  sale  of  the  said 
sexton's  house  and  lot,  for  the  pavment  of 
the  two  protested  notes,  one  for  $600,  and 
the  other  for  $300;  of  each  of  which  Abraham 
Nulton  was  the  maker,  and  Joseph  S.  Carson 
endorser.  The  said  house  and  lot  were  pur- 
chased bv  the  trustees  for  the  church,  and 
the  said  Nulton  and  Carson  as  trustees  made 
and  endor«5ed  said  notes,  which  were  dis- 
counted *in  bank  and  the  proceeds  applied  by 
them,  by  agreement  with  the  vendor,  to  the 
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satisfaction  of  his  notes  in  bank,  which  were 
taken  up  by  them  and  delivered  to  him  in 

satisfaction  of  the  purchase  money  of 
180       said    sexton's  ♦house  and  lot,  for  which 

no  conveyance  has  yet  been  made  by 
the  vendor  to  the  church,  and  if  it  had  been 
made,  it  is  hardly  probable,  could,  under  the 
limitations  of  the  statute,  have  vested  title  in 
the  church.  The  vendor  retains  the  legal 
title,  and  he  has  received  the  purchase 
money.  He  is  not  entitled  to  both  land  and 
money.  The  church  has  paid  nothing.  And 
the  trustees,  who  have  paid  the  purchase 
money,  have  a  right  to  be  reimbursed  by  the 
sale  of  the  house  and  lot.  There  is  no  error 
in  the  decree  directing  the  sale. 

Upon  the  authority  of  Isaacs  v.  Nulton, 
recently  decided  by  this  court  and  not  yet 
reported,  the  president  delivering  the  opin- 
ion, in  which  the  whole  court  was  unani- 
mous, the  judgments  of  the  Federal  courts 
set  out  by  the  plaintiff  in  his  original  bill,  for 
which  he  alleged  he  was  liable,  are  void  judg- 
ments, and  could  not  be  enforced  against  him. 
But  the  securities  upon  which  those  judg- 
ments were  founded  were  also  stated,  and 
were  alleged  to  have  been  given  by  him,  as 
treasurer  and  trustee,  for  and  on  behalf  of 
the  Methodist  Episcopal  church  at  Win- 
chester, and  for  its  benefit,  and  although  the 
judgments  were  void,  the  securities  upon 
which  they  were  founded  were  still  a  sub- 
sisting liability  on  him,  against  which  the 
church  was  bound  to  indemnify  him. 

We  think  it  was  competent  for  the  court  to 
give  his  administrator,  in  whose  name  the 
suit  was  received  after  his  decease,  leave  to 
file  an  amended  bill,  to  set  out  with  more  ful- 
ness, and  greater  particularity,  those  securi- 
ties, and  an  account  of  advances  which  he  had 
made  for  the  church,  and  to  correct  any  mis- 
takes which  may  have  been  made  by  the 
original  bill  in  the  description  of  those 
securities,  and  the  grounds  of  his  liability 
therefor,  and  t^  such  reimbursement  from 
the  church  for  the  moneys  he  had  advanced 
for  it,  and  to  relieve  his  estate  from  those 
liabilities,  and  to  place  them  upon  the  church 

for  whose  benefit  he,  as  its  officer  and 
ISl      agent,   had    incurred   ♦them    with    its 

approbation.  We  do  not  regard  the 
amended  bill  as  repugnant  to  the  original 
bill,  or  as  presenting  a  new  case,  but  as  an- 
cillary to  the  original  bill,  in  the  presentation 
of  the  case  made  by  it  more  fully  and  accu- 
rately, with  additional  averments,  to  the  end 
that  there  might  be  a  decision  of  the  cause 
upon  its  merits,  and  the  attainment  of  com- 
plete justice  between  the  parties.  We  are  of 
opinion,  therefore,  that  the  court  did  not  err 
in  overruling  the  demurrer  to  the  amended 
bill.  And  if  there  were  defects  in  the  origi- 
nal bill  which  were  reached  by  the  demurrer 
to  it,  they  were  cured  by  the  amended  bill, 
unless  it  can  be  maintained  that  the  church 
property  was  inalienable,  or  not  liable  to  be 
incumbered  by  mortgage,  or  o«Jierwise,  to 
satisfy  the  claims  of  the  plaintiff  for  the  ad- 
vances he  made  for  it,  or  to  indemnify  and 
save  him  harmless  for  the  liabilities  he  had 
incurred  on  its  behalf;  and  that  is  the  ques- 
tion which  we  will  now  consider.   And  that 


involves  the  question  whether  the  court 
erred  in  decreeing  the  sale  of  the  lot  pur- 
chased by  the  trustees  for  the  erection  of  a 
church,  with  the  house  which  they  erectea 
thereon,  to  satisfv  the  balance  of  the  pur- 
chase money  for  the  lot,  secured  by  a  deed 
of  trust  thereon,  and  the  balance  due  for  the 
advances  made,  and  the  liabilities  incurred 
by  Joseph  S.  Carson  for  the  erection  of  said 
house,  and  the  balance  dfue  Barr's  estate 
for  work  and  labor  and  materials  furnished 
by  him  for  the  same? 

The  Methodist  Episcopal  church  at  Win- 
chester, though  not  a  corporation,  and  in- 
capable of  incorporation  under  the  constitu- 
tion of  the  state,  was  an  association  of  in- 
dividuals, recognized  by  the  constitution  as 
a  body  capable  of  taking  and  holding  land, 
under  such  limitations  as  might  be  pre- 
scribed by  law,  and  entitled  to  be  secured 
in  the  enjoyment  of  its  property. 

By  the  law,  it  is  authorized  to  have  a  board 
of  trustees,  who  may  sue  and  be  sued,  in 
whom  the  title  to  its  land  or  other  property 

may  be  vested.  But  it  is  limited  in 
182      the  ♦right  of  holding  land  only  as  a 

place  of  public  worship,  or  as  a  burial 
place,  or  a  residence  for  a  minister  or  bishop, 
or  other  minister  or  clergyman,  who,  though 
not  in  special  charge  of  a  coRgregation,  is 
yet  an  officer  of  such  church  or  religious 
society,  and  employed  under  its  authority 
and  about  its  business.  And  it  is  added,  "the 
land  shall  be  held  for  such  use  or  benefit,  and 
for  such  purpose,  and  not  otherwise."  That 
would  restrict  it  to  the  sacred  and  religious 
purposes  mentioned,  and  not  for  merchandis- 
ing, manufacturing  or  other  secular  uses. 
But  it  is  not  a  restriction  on  the  mortgaging 
for  sale  of  the  land  for  debt.  To  sell  the  land 
would  not  be  to  hold  it  for  other  purposes; 
and  it  might  be  held  for  the  sacred  purposes 
mentioned,  whilst  at  the  same  time  it  was 
encumbered  by  mortgage  or  otherwise  for 
debt  contracted  in  its  acquisition.  The  title 
is  authorized  to  be  vested  in  the  trustees  of 
the  church  or  religious  society;  but  they  are 
restricted  as  to  the  quantity  of  land  they  may 
take  and  hold  "at  any  one  time."  These  words 
— at  any  one  time — seem  to  imply  that  they 
may  alienate  the  lands  they  hold  at  one  time, 
and  then  buy  other  lands,  so  that  they  do  not, 
at  any  time,  exceed  the  limitation.  There  is 
certainly  nothing  in  these  provisions  of  the 
statute  which  restricts  or  inhibits  the  alien- 
ation. There  are  limitations  upon  the  acquisi- 
tion of  lands,  but  none,  it  seems,  upon  the 
alienation  of  any  they  have  acquired.  And 
the  13th  section  of  this  76th  chapter  expressly 
authorizes  the  circuit  court  of  the  county 
wherein  the  lands  lie,  upon  the  application  of 
any  member  of  the  congregation,  in  a  proper 
case,  to  decree  the  sale.  The  authority  given 
in  that  particular  case  does  not  exclude  the 
authority  of  a  court  of  equity  in  other  cases 
in  the  exercise  of  its  general  jurisdiction  to 
decree  a  sale.  It  may  be  regarded  rather  as 
predicated  of  the  amenability  of  church 
property  to  the  general  jurisdiction  of  courts 
of  equity,  just  as  the  property  of  other  in- 
dividuals   or   association    of   mdividuals   is, 
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and  that  this  section  was  designed 
188  ♦only  to  give  the  jurisdiction  upon  the 
application  of  any  member  of  a  relig- 
ious society  to  effect  a  sale  for  the  benefit  of 
the  society,  and  for  direction  to  the  court  in 
the  disposition  of  the  proceeds  of  the  sale. 

The  Methodist  Episcopal  church  at  Win- 
chester, an  association  of  individuals,  had 
adopted  the  book  of  discipline  of  the  Metho- 
dist Episcopal  church  as  the  law  of  their  so- 
ciety. In  chap.  3,  §  2  of  said  book  of  discipline, 
p.  264,  it  is  provided  that  if  the  trustees,  or 
any  of  them,  have  advanced  money,  or  are, 
or  shall  be,  responsible  for  any  sum  or  sums 
of  money  on  account  of  the  said  premises 
(that  is,  for  houses  of  worship  or  dwellings 
for  the  preachers)  which  they  are  obliged  to 
pay,  they  are  authorized  to  raise  the  said  sum 
or  sums  of  money  by  a  mortgage  or  sale  of 
the  premises.  The  decree  in  favor  of  Joseph 
S.  Carson  is  for  advances  and  liabilities  in- 
curred in  the  erection  of  a  house  of  worship 
for  the  society  upon  a  lot  which  the  trustees 
had  purchased  for  that  purpose.  These  ad- 
vances were  made  and  liabilities  incurred  for 
the  benefit  of  the  society,  and  with  the  ap- 
proval. And  it  must  be  considered  that  they 
were  made  and  incurred  upon  the  faith  of 
the  assurance  contained  in  the  book  of  dis- 
cipline just  referred  to,  which  he  relied  on 
for  his  security.  It  was  in  fact  a  contract  be- 
tween him  and  that  society  that  if  he  would  ad- 
vance the  money  he  advanced,  and  assume 
the  responsibilities  he  did,  to  raise  the  money 
to  complete  the  church  building,  so  as  to  pro- 
vide for  them  a  place  of  worship,  the  prop- 
erty should  be  mortgaged,  or  sold,  if  neces- 
sary to  reimburse  and  indemnify  him. 

And  why  may  not  this  contract  be  enforced 
by  a  court  of  equity,  just  as  it  might  if  it  had 
been  made  with  an  individual  or  any  other 
unincorporated  association  of  individuals? 
There  being  no  inhibition  or  restriction  at 
common  law  of  such  alienations  or  incum- 
brances of  their  property  by  churches  or 
religious  societies — ^and  we  have  seen  that 
there  are  none  by  statute — an  affirma- 
184  tive  answer  ♦(speaking  for  myself 
only)  would  seem  to  be,  logically,  the 
conclusion,  unless  there  is  something  op- 
posed to  it,  either  expressly  or  by  implication, 
in  the  constitution  and  government  of  the 
church  or  religious  society  in  which  the  ques- 
tion arises.  Upon  such  a  question,  it  would 
seem  that  the  law  of  the  church  must  govern, 
its  authority  being  unaflFected  by  the  law  of 
the  state.  But  the  court  does  not  feel  called 
on  to  decide  that  question,  or  to  intimate  an 
opinion  on  it,  except  as  it  arises  in  this  case 
under  the  provision  in  the  book  of  discipline 
of  the  Methodist  Episcopal  church — regard- 
ing the  general  question  as  one  of  great  im- 
portance, aflFecting  all  the  churches  in  this 
commonwealth,  which  should  not  be  de- 
cided  except  upon   the  fullest   deliberation. 

It  is  true  that  the  section  of  the  book  of 
dicipline  referred  to  provides  the  mode  of 
procedure  by  which  the  sale  may  be  effected  by 
the  society  itself,  and  Carson  did  not  proceed 
in  that  way,  but  resorted  to  a  court  of  equity. 
How  else  could  he  have  enforced  the  ob- 
ligation of  the  society,  which  it  was  bound 


in  good  faith  to  fulfil — when  under  its  new 
organization,  through  its  new  board  of  trus- 
tees, it  refused,  though  receiving  the  bene- 
fit of  his  advances,  and  though  he  had  in- 
curred heavy  liabilities — ^the  fruits  of  which 
it  was  enjoying — to  fulfil  its  obligations  t«« 
him?  His  right  to  sue  the  trustee  is  ex- 
pressly given  by  the  statute.  Upon  the  whole 
we  are  of  opinion  to  affirm  the  decree  of  the 
circuit  court. 
Decree  aflfirmed. 


185        *McComb  v.  Lobdell  &  als. 
Scptcml>er  Term.  187»,  SUanton. 

I.  Bqalty-RM  Jadlcata.*-npon  a  bill  by  L  affalost 
M  and  otbers  neiting  ap  a  contract  of  partnersliip 
between  tbem.  It  appears  tbat  in  a  prevloas  suit 
the  matters  allesred  in  that  bill  were  sufficient  to 
pat  in  issue  the  fact  of  snch  a  contract  as  is  allesreil 
In  this  case,  and  in  that  case  it  was  held  that  tl&e 
contract  was  not  valid— Hkld:  The  decree  intlie 
first  suit  is  a  conclnsire  bar  to  the  second. 

a.  3«aie-5upplMBeatal  Bills. -A  supplemental  bill 
sets  up  a  new  contract  of  partnership  entireiy 
different  from  that  set  up  In  the  original  bf IL  Tlie 
snpplemenui  bill  is  demurrable. 

3.  Sufficiency  of  Proof. -The  case  suted  in  th«  8ui>- 
plemenui  bill,  not  sustained  by  the  proofs  in  tlie 
cause. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Shenandoah  county,  but  afterwards 
transferred  to  the  circuit  court  of  Augusta 
county,  brought  in  September,  1871,  by 
George  G.  Lobdell  against  Joseph  Martson 
and  Henry  S.  McComb,  setting  up  a  partner- 
ship, and  seeking  a  settlement  of  the  part- 
nership transactions  between  the  plaintiff 
and  the  defendants.  McComb  answered  de- 
nymg  the  existence  of  the  partnership.  The 
cause  came  on  to  be  heard  on  the  5th  of  De- 
cember, 1878,  when  the  court  held  that  the 
partnership  as  set  out  in  the  supplemental 
bill  of  the  plaintiflF  was  satisfactorily  proved, 
recommitted  to  the  commissioner  the  report 
previously  made  by  him,  and  directed  him 
to  take  the  account  of  the  partnership  trans- 
actions. And  thereupon  McComb  ap- 
18«  plied  to  one  of  the  *judges  of  this 
court  for  an  appeal;  which  was 
awarded.  The  evidence  is  very  voluminous 
but  the  view  taken  of  it  by  this  court  is 
given  in  the  opinion  of  Judge  Anderson. 

R.  T.  Barton  and  William  J.  Robertson 
for  the  appellant.  ' 

Moses  Walton  and  J.  R.  Tucker,  for  the 
appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  complainant,  George  G.  Lobdell,  and 
Charles  Bush  of  the  state  of  Delaware,  and 
J.  P.  Rinker,  Samuel  M.  Lantz  and  Joseph 


•Res  jBdlc«ts.-A  Judfirment  of  a  court  of  compe- 
tent jurisdiction  upon  a  question  directly  involved 
in  one  suit,  is  conclusive  as  to  that  qnestioa  In  an- 
other  tuU  between  the  same  parties.  Oorprew  r. 
Corprew,  84  Va.  602.  citing  the  leading  case. 

See  also  Tllson  v.  Davis,  adm*r  et  al.,  anU,  OS  and 
note. 
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Marston,  of  Virginia  were,  in  1854,  the  own- 
ers of  Caroline  furnace  in  the  county  of 
Shenandoah,  Virginia,  and  of  Union  forge, 
and  of  the  lands  and  personal  proi)erty  be- 
longing to  them  respectively,  which  they 
were  operating  in  partnership,  under  the 
name  and  style  of  Marston,  Bush  &  Co.  — the 
two  former  owning  two-fifths  in  the  furnance 
and  one-third  in  the  forge,  and  the  latter 
owning  one-fifth  each  in  the  furnance  and 
one-fifth  of  two-thirds  each  in  the  forge 
property.  Lobdell  and  Bush  afterwards  pur- 
chased Rinker's  one-fifth  interest  in  the  fur- 
nace property  and  partnership,  which  gav« 
to  them  each  three-tenths  in  the  same. 

The  said  Lobdell  &  Bush  were  also  part- 
ners in  carrying  on  a  large  foundry  and  ma- 
chine shops  in  Wilmington,  Delaware,  under 
the  name  and  style  of  Bush  &  Lobdell.  And 
their  establishment  there  seems  to  have  af- 
forded a  market  for  most  of  the  pi^  iron 
made  at  the  Caroline  furnace,  th'^ugh  it  sup- 
plied them  with  a  very  inconsiderable  por- 
tion of  the  pig  iron  they  consumed. 

Charles  Bush,  one  of  the  partners,  died  on 
the  5th  of  October,  1855,  leaving  a  widow, 
and  four  children,  one  of  whom  was  the  wife 
of  Henry  S.  McComb,  the  appellant, 
187  *who  also  resided  at  Wilmington,  in 
Delaware.  And  he  and  William  Bush 
(not  the  son  of  Charles  Bush,  deceased), 
qualified  as  administrators  of  said  estate, 
and  the  former,  on  the  19th  of  May,  1856, 
qualified  as  administrator  of  said  decedent 
in  Virginia. 

After  the  death  of  Charles  Bush,  the  fur- 
nace was  continued  in  operation.  The  bill 
in  this  case  alleges,  that  the  terms  of  said 
partnership,  and  its  operations,  are  more 
fully  described  in  an  original  bill  filed  in 
this  court,  and  still  pending,  in  which  Mc- 
Comb and  wife  are  plaintiflFs,  and  complain- 
ant and  wife  and  als.  are  defendants;  which 
he  makes  an  exhibit  with  his  bill.  He  fur- 
ther avers,  that  "the  question  of  the  con- 
tinuance of  said  partnership  after  the  death 
of  Charles  Bush,  was  submitted  for  the  con- 
sideration and  determination  of  this  court 
by  said  bill,  and  it  wag  determined  in  the 
negative,  by  a  decree  rendered  in  said  cause, 
on  the  28th  of  March,  1872."  And  yet  he 
"represents  that  said  H.  S.  McComb.  profess- 
ing to  act  for  himself,  and  on  behalf  of  the 
e^'tate  and  widow  and  heirs  at  law  of  Charles 
Bush,  deceased,  of  whom  his  wife,  was  one, 
and  with  the  concurrence  of  Joseph  Marston, 
the  other  surviving  partner,  entered  into. a 
verbal  agreement,  to  operate  said  Caroline 
furnance  and  carry  on  the  business  appertain- 
ing to  the  same,  in  the  name  of  the  old  firm 
of  Marston,  Bush  &  Co.,  the  said  McComb, 
representing  and  controlling  the  interest  pre- 
viously owned  by  Charles  Bush,  deceased. 
The  contract  as  alleged,  is  a  contract  of 
the  widow  and  heirs  of  Charles  Bush,  de- 
ceased. The  bill  avers  that  it  was  entered 
into  on  their  behalf  by  McComb,  and  for 
himself.  How  for  himself?  It  could  only  be 
in  the  interest  of  his  wife,  who  was  one  of 
the  heirs.  He  had  no  authority  as  adminis- 
trator. The  partnership  eflFects  did  not  come 
into  his  hands  in  the  capacity  of  adminis- 


trator; but  were  held  by  the  surviving  part- 
ners.  It  was    their   business    to   retain    the 
partnership  property,  pay  the  debts, 

188  '''and  wind  up  the  concern,  and  to  pay 
over   to    the    administrator   whatevei 

might  be  due  his  intestate,  upon  the  settle- 
ment of  the  partnership  concern.  The  bill 
does  not  represent  him  as  acting  in  his  ca- 
pacity as  administrator.  It  is  essentially  a 
contract,  as  alleged,  of  the  widow  and  heirs, 
entered  into  on  their  behalf  by  McComb,  he 
being  interested  in  right  of  his  wife,  through 
whom  alone  he  could  act,  to  operate  said 
Caroline  furnace,  and  to  carry  on  the  busi- 
ness appertaining  to  the  same,  in  the  name 
of  the  old  firm  of  Marston,  Bush  &  Co.  It 
was  in  substance  a  contract,  as  alleged,  by 
the  widow  and  heirs  of  Charles  Bush,  de- 
ceased, with  the  surviving  partners,  that  they 
should  continue  the  business  under  the  old 
firm  name,  said  McComb  representing  and 
controlling  on  their  behalf  the  interests  pre- 
viously owned  by  Charles  Bush,  deceased. 

Now  this  bill  affirms,  as  we  have  seen,  that 
the  question  whether  there  was  a  continu- 
ance of  said  partnership,  after  the  death  of 
Charles  Bush,  was  submitted  for  the  consid- 
eration and  determination  of  this  court  in 
that  other  suit,  and  that  it  was  determined  in 
the  negative  by  the  decree  of  the  court  ren- 
dered in  that  cause.  It  would  seem  then  to 
appear  on  the  face  of  the  bill,  that  the  ques- 
tion as  to  the  continuance  of  the  partner- 
ship by  the  widow  and  heirs  had  been  ad- 
judicated and  determined  in  another  suit 
between  the  same  parties.  And  if  so,  the 
bill  was  demurrable  on  that  ground. 

And  when  we  turn  to  the  bill  itself,  which 
the  complainant  has  brought  into  this  rec- 
ord, and  made  an  exhibit  with  this  bill,  it 
would  seem  that  the  same  matter  was  sub- 
stantially put  in  issue  in  that  suit.  It  alleges 
that  "the  business  was  still  carried  on  by  the 
survivors,  without  any  new  contract  of  part- 
nership." Again  it  avers  that  "the  busmess 
has  been  carried  on  since  by  said  Marston  8c 
Lobdell,  but  without  any  new  contract  with 
the  heirs  of  said  Charles  Bush,  deceased, 

189  or  his  administrator,  and  your  *orators 
desire  the  court  to  determine  whether 

the  administrator  and  heirs  at  law  of  said 
Charles  Bush,  deceased,  are  to  be  considered 
as  partners,  or  whether  the  survivors  are  to 
be  charged  with  rent  for  the  share  belong- 
ing to  the  estate  of  said  Bush,  deceased. 

The  defendant  McComb  in  this  suit  filed 
a  demurrer  to  the  plaintiff's  bill,  which  was 
overruled  by  the  court,  and  the  defendant 
then  filed  his  answer.  Whether  the  demurrer 
ought  to  have  been  sustained  on  the  ground 
already  stated  depends  upon  the  fact  whether 
the  matter  admitted  by  the  bill  to  have  been 
decided  in  the  former  suit,  was  an  adjudi- 
cation of  the  question  arising?  upon  the  con- 
tract alleged  in  this  case.  Whether  it  be  so 
or  not,  the  matters  alleged  in  the  former 
bill  were  sufficient  to  put  in  issue  the  fact 
I  of  such  a  contract  as  is  alleged  in  this  case, 
and  it  is  not  perceived  why  the  whole  mat- 
ter in  controversy  in  this  suit  might  not 
have  be'^n  de^'deH  in  that. 

But  the  bill  afterwards  admits,  that  the 


75 


82  GRATT. 


Virginia  Reports,  Annotated. 


190,  191,  19ft 


contract  alleged  to  have  been  made  was  not 
valid  or  binding  on  those  on  whose  behalf  it 
was  made,  for  want  of  authority  by  Mc- 
Comb,  who  professed  to  act  on  their  behalf. 
It  consequently  appears  upon  the  face  of  the 
bill  that  the  only  contract  upon  which  it 
seeks  to  establish  the  existence  of  a  partner- 
ship was  no  contract  at  all.  And  it  is  sought 
to  hold  McComb  himself  bound  by  a  con- 
tract, which  he  did  not  make  on  behalf  of 
himself,  because  he  was  mistaken  as  to  his 
authority,  or  made  a  misrepresentation  as 
to  his  authority  to  enter  into  the  contract  on 
behalf  of  those  on  behalf  of  whom  he  made 
it.  We  do  not  think  this  position  can  be 
maintained  on  reaspn  or  authority,  and  con- 
sequently are  of  opinion,  that  upon  this 
ground  the  demurrer  ought  to  have  been 
sustained.  But  upon  the  merits. 
The  defendant  McComb  emphatically  and 
unqualifiedly  denies  the  allegation   of 

190  the  bill,  that  he  had  ever  made  *the 
contract    alleged.    His    language    is, 

''Respondent  denies  that  so  far  as  he  knows, 
the  widow,  heirs,  or  that  he,  as  administrator 
of  Charles  Bush,  deceased,  after  the  death 
of  the  said  Charles  Bush,  ever  formed  or  ex- 
pressed to  George  G.  Lobdell,  or  to  Joseph 
Marston,  or  to  any  other  person  or  persons 
whomsover,  any  intention  or  expectation  of 
renewing  or  continuing  in  any  way  any  new 
partnership,  or  continuance  of  the  old  part- 
nership of  Marston,  Bush  &  Co.  under  that 
name,  or  any  other;  or  that  this  respondent, 
on  behalf  of  said  widow  and  heirs,  or  for 
himself  as  administrator,  or  on  his  own  ac- 
count, ever  entered  into  any  agreement,  un- 
derstanding:, contract  or  arrangement,  writ- 
ten or  verbal,  to  operate  said  Caroline  fur- 
nace, and  to  carry  on  the  business  apper- 
taining to  the  same,  in  the  name  of  the  old 
firm  of  Marston,  Bush  &  Co.  or  in  any 
other  name,  to  and  with  said  George  G. 
Lobdell  and  Joseph  Marston,  or  either  of  them, 
or  any  other  person  or  persons  whatsoever." 

This  answer,  so  far  as  it  negatives  the  con- 
tract alleged  in  the  bill,  is  fully  sustained 
by  the  deposition  of  the  complainant  himself, 
given  in  the  other  suit,  and  which  the  de- 
fendant. McComb,  exhibited  in  this  suit, 
upon  the  issue  made  by  the  bill  and  answer, 
to  contradict  the  allegation  of  the  bill.  So 
that,  upon  the  merits,  the  contract  alleged 
in  the  bill  was  disproved  by  the  plaintiflP's 
own  deposition,  which  had  been  given  in 
the  other  suit. 

But  the  plaintiff,  being  advised  of  this, 
sought  to  sustain  his  cause  by  shifting  his 
ground,  and  making  a  new  case.  He  had  to 
make  a  new  case,  for  he  never  could  succeed 
in  the  case  made  by  his  bill.  It  had  nothing 
to  stand  on.  Its  very  foundation — the  con- 
tract which  it  alleeed  was  oroven  by  him- 
self never  to  have  had  any  existence.  He 
thereupon,  more  than  three  years  after  the 
institution  of  the  suit,  and  after  the  cause 
had  been  before  a  master,  depositions  taken, 
and  report  made  upon  the  issues  made  upon 
the  orij?inal    bill    and    answer,  and   ex- 

191  ccptions  taken   ^thereto,  filed  his  sup- 
plemcntpl   bill,  in  which  he  alleges  and 

sets  out  an  entirely  new  contract  of  partner 


ship,  in  the  following  language,  viz:  "That 
the  said  Henry  S.  McComb,  on  the  19th  day 
of  May,  1856,  for  himself  and  one  David  P. 
Bush  (the  said  McComb  professing  and  as- 
suming to  have  the  necessary  authority  from 
David  P.  Bush)  verbally  agreed  to  form  and 
enter  into,  and  did  form  and  enter  into,  a 
co-partnership  with  your  orator  and  the  said 
Joseph  Marston,  for  the  purpose  of  manufac- 
turing iron  at  Caroline  furnace,  in  said 
county;  that  the  interest  of  said  Henry  S. 
McComb  and  David  P.  Bush  (the  said  Mc- 
Comb professing  and  assuming  to  act  for 
said  David  P.  Bush)  in  said  concern  was  two- 
fifths,  that  of  your  orator  two-fifths,  and 
that  of  the  said  Joseph  Marston  one-fifth, 
and  that  the  said  partners  were  to  share  in 
the  profits  or  losses  in  that  proportion."  He 
then  adds:  "Your  orator  has  since  discovered 
and  avers  and  charges  that  the  said  Henry 
S.  McComb  had  no  authority  from  the  said 
David  P.  Bush  to  make  and  enter  into  said 
agreement  of  co-partnership  for  and  on  be- 
half of  said  David  P.  Bush;  that  the  said 
David  P.  Bush  was  not  a  partner  in  said  con- 
cern, and  never  had  any  interest  therein." 
The  bill  thus  assumes  that  McComb,  by  rea- 
son of  said  agreement  and  want  of  authority 
to  act  for  said  David  P.  Bush,  and  by  reason 
of  his  subsequent  conduct  and  acts  in  rela- 
tion to  the  business  of  said  co-partnership  as 
set  forth  in  the  original  bill,  is  to  be  regarded 
as  having  acted  for  himself  alone,  having  an 
interest  in  said  co-partnership  of  two-ftfths, 
and  being  entitled  to  two-fifths  of  the  profits 
or  liable  for  two-fifths  of  the  losses  of  sa'd 
business.  The  complainant,  after  repudi- 
ating himself  the  contract  as  alleged — that 
is,  a  contract  between  the  survivors  and  Mc- 
Comb and  David  P.  Bush — insists  upon  it 
as  a  contract  with  McComb  alone,  and  so 
rests  his  case. 

The  defendant,  McComb,  objected  to  the 

filing   of   this  bill  as   a   supplemental 

192      bill    in    this  cause,  upon  the  ground  *that 

it  contradicted  the  original  bill  and  is 

repugnant   to    it;    but    his    objections    were 

overruled. 

The  defendant  then  demurred  to  the  sup- 
plemental bill,  and  s^t  out  the  grounds  upon 
which  it  was  insufficient  in  law  as  follows: 

"First.  Because  it  contradicts  the  state- 
ments of  the  original  bill,  and  introduces  a 
completely  new  case. 

"Second.  Because  it  alleges  that  the  con- 
tract of  partnership  was  on  behalf  of  D.  P. 
Bush,  the  said  McComb  representing  the 
said  D.  P.  Bush,  and  that  said  McComb  was 
not  the  authorized  agent  of  D.  P.  Bush. 
This  then  being  the  contract  set  up  in  the 
bill,  complainant  is  not  entitled  to  enforce 
his  remedy  thereupon  in  a  court  of  chancery. 

"Third.  Because  it  alleges  an  agreement  on 
behalf  of  H.  S.  McComb  to  form  a  part- 
nership: which  agreement  the  said  H.  S. 
McComb  did  not  carry  out.  Upon  such  a 
breach  of  contract,  complainant  had  his 
remedy  at  law.  and  is  not  entitled  to  sue 
thereon  in  chancery. 

"Fourth.  Because  said  D.  P.  Bush  was 
not  made  a  party  to  the  suit." 

Without    entering   upon   a   discussion   of 
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these  several  grounds  of  demurrer,  we  are 
of  opinion  that  they  present  substantially 
£^ood  grounds  for  sustaining  it,  and  that 
the  court  erred  in  overruling  the  demurrer. 
But  waiving  that,  we  will  consider  the  case 
as  it  now  stands,  on  the  supplemental  bill, 
upon  its  merits.  The  answer  of  McComb 
denies  in  the  whole,  and  in  every  part,  com- 
prehensively and  specially,  positively  and 
unequivocally,  the  allegations  of  the  bill 
touching  the  contract.  Let  us  first  briefly 
consider  the  contract  itself,  as  alleged.  The 
statement  is  that  it  was  a  verbal  contract 
made  between  H.  S.  McComb,  for  himself  and 
David  P.  Bush,  and  George  D.  Lobdell  and 
Joseph  Marston  (who  were  survivors  of  the 
old  firm  of  Marston,  Bush  &  Co.),  on  the  19th 
of  May,  1856,  in  the  state  of  Virginia, 

193  to    form  and  enter  into  a  ♦partnership 
for    the  purpose  of  manufacturing  iron 

at  Caroline  furnace,  in  the  county  of  Shen- 
andoah, Virginia.  It  does  not  stipulate  what 
shall  be  the  input  of  each  partner,  except 
that  McComb's  and  Bush's  interest  in  the 
concern  was  two-fifths,  Lobdell's  two-fifths, 
and  Joseph  Marston's  one-fifth.  Now,  that 
might  have  been  a  sufficient  stipulation  as  to 
Lobdell  and  Marston,  for  it  describes  the 
exact  interest  which  they  had  in  the  firm  of 
Marston,  Bush  &  Co.;  but  not  so  as  to 
McComb  and  D.  P.  Bush.  Even  excluding 
Ellen,  the  widow  of  Charles  Bush,  McComb's 
wife  and  David  P.  Bush  had  severally  only 
an  interest  each  for  one-fourth  of  two-fifths^ 
and  McComb  had  nothing  only  in  right  of 
his  wife.  It  could  not  with  truth  be  said  that 
their  interest  was  two-fifths  in  the  concern. 
In  this  case  it  will  be  observed  that  it  is  not 
pretende*d  that  McComb  professed  to  act  for 
the  widow  and  heirs  or  in  the  capacity  of 
administrator,  but  only  for  himself  and  Da- 
vid P.  Bush;  and  yet  there  is  no  stipula- 
tion alleged  on  the  part  of  McComb  that 
he  will  pay  in  anything  for  himself  or  David 
P.  Bush  to  the  capital  of  the  concern. 

But  with  whom  was  the  contract  made? 
Lobdell  was  not  present.  He  was  absent  in 
a  distant  state.  Nor  does  it  appear  that 
Marston  participated  in  making  such  a  con- 
tract. Nor  is  there  a  particle  of  testimony  to 
show  that  any  one  was  present  and  wit- 
nessed the  making  of  the  alleged  contract. 
Nor  is  there  any  evidence  in  fact  of  the  mak- 
ing of  such  a  contract.  We  have  seen  that 
it  could  not  have  been  made  with  Lobdell  on 
the  19th  of  May,  1856,  as  the  bill  alleges, 
because  Lobdell  was  in  Wilmington,  Dela- 
ware, and  McComb  was  at  that  time  in 
Shenandoah  county,  Virginia,  which  is 
clearly  inferrible  from  testimony  of  Lobdell. 
John  J.  Stoneburner  testifies,  for  the  com- 
plainant, that  McComb  was  at  Caroline  fur- 
nace in  May,  1856.  and  directed  Marston  and 
himself  to  take  an  inventory  of  the  prop- 
erty on  hand  real  and  personal,  to  take  a 
list  of  balances  from  the  books,  and 

194  to  transfer  *them  all  to  a  new  set  of 
books,  and,  as  soon  as  it  was  done,  to 

send  a  list  or  statement  of  all  to  Delaware. 
As  soon  as  that  was  comoletcd,  Marston 
could  go  ahead  with  the  furnace;  that  he 
and  David  Bush  had  taken,  or  would  take, 


the  interest  of  Charles  Bush  in  Caroline  fur- 
nace; that  the  business  should  be  carried  on 
under  the  same  firm  name,  but  a  new  set  of 
books  should  be  opened.  On  cross-examina- 
tion he  said,  "Mr.  McComb  told  me  that  he 
and  David  Bush  would  take  the  place  of 
Charles  Bush."  That  does  not  prove  the  con- 
tract alleged  in  the  bill.  It  does  not  prove 
a  contract  at  all.  It  was  only  a  remark,  not 
to  either  of  the  surviving  partners,  but  to  fi 
clerk,  that  he  and  David  Bush  would  take 
Charles  Bush's  interest  in  the  concern,  That 
might  have  been  his  expectation  or  In- 
tention then,  but  does  not  prove  that  he  and 
David  ever  did  so.  It  does  not  prove  that 
he  made  a  contract  for  himself  and  David 
Bush  that  they  would  go  into  the  concern 
and  take  each  of  them  one-fifth  interest  in 
it.  Stoneburner  testifies  that  McComb  wa« 
there  only  three  days,  and  he  never  knew 
of  his  ever  being  there  afterwards.  If  be  made 
the  contract  alleged  it  must  have  been  made 
during  those  three  days.  He  clearly  had  not 
made  a  contract  at  the  time  he  made  the  re- 
mark to  the  witness,  for  he  only  spoke  of 
what  he  and  David  would  do.  And  there  Is 
not  an  item  of  evidence  that,  whilst  he  was 
there,  he  ever  approached  Joseph  Marston 
on  the  subject  of  a  contract,  much  less  that 
he  had  made  a  contract  with  him.  If  he  had 
made  a  contract  upon  so  grave  a  matter, 
there  would  have  been  some  direct  proof  of 
it.  He  and  Marston  could  hardly  have  made 
a  contract  then  without  the  clerk  being  In- 
formed of  it — being  a  witness  to  it.  And  It 
is  most  imorobable  that  they  would  have 
made  a  contract  of  partnership  without  re- 
ducing it  to  writing.  And  the  fact  that  Mc- 
Comb never  visited  the  place  again  raises 
a  strong  presumption  that  he  never  m^de  such 

a  contract  of  partnership,  and  that  he 
195      was  not  interested  as  a  partner.  ♦The  ' 

instructions  which  he  gave  Marston 
and  Stoneburner  about  making;  an  inventory 
of  the  partnership  effects,  writing  up  the  old 
books  and  opening  a  new  set  of  books,  were 
very  proper  instructions,  and  were  entirely 
consistent  with  his  position,  that  he  was  not 
and  never  has  been  a  partner.  He  was  the 
administrator  of  Charles  Bii<»h  in  this  state, 
and  was  then,  most  probably,  not  informed 
as  to  what  were  his  exact  relations  in  that 
capacity  to  the  partnership  propertv.  as  he 
afterwards  learned  from  the  instmctions  of 
his  judicious  counsel.  But  he  doubt1^s<*  know 
that  his  wife  and  her  mother  and  brothers 
had  a  larcre  interest  in  the  concern,  and 
doubtless  felt  av  commendable  desire  to  pro- 
tect their  interests. 

There  is  no  proof  that  McComb  madf*  the 
'-ontract  of  partnership  alleged  by  the  b^ll,  or 
indeed  any  other  contract  of  partnership,  in 
"^lay,  1756,  whilst  be  was  on  a  visit  to  Caro- 
line furnace  in  Shenandoah,  Va.;  nor  \s 
there  any  evidence  tending  to  prove  it. 
Prior  to  his  visit  to  Caroline  furnace,  the 
interest  of  Charles  Bush's  widow  and  heirs 
in  the  firm  was  only  three-tenths.  It  was 
during  that  visit  that  h^  purchased  for  them 
and  Lobdell  the  one-fifth  interest  of  L»nt2, 
which  he  afterwprds  conveyed  by  deed  to 
George   G.   Lobdell:    one-half  in  his  e^wn 
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time;  and  he  was  very  much  interested  in  get- 
ting McComb  into  the  concern,  to  help  to  pa> 
it,  and  probably  to  share  other  liabilities.  He 
as  far  back  as  July,  1861,  had  endeavored  to 
hold  the  old  firm  liable  for  it;  evidently  upon 
the  ground  that  it  was  contracted  during  the 
continuance  of  the  partnership;  for  he 
thought  or  professed  to  think,  that  there  was 
some  provision  made  in  the  articles  of  co- 
partnership of  the  old  firm,  which  were  lost 
or  mislaid,  which  authorized  the  continuance 


right,  the  other  half  in  trust  for  the  widow 
knd  neirs  of  Charles  Bush.  It  seems  that  this 
deed  was  not  made  until  the  28th  of  Oct., 
1856.  If  McComb  and  David  Bush,  or  Mc- 
Comb alone,  had  entered  into  the  alleged 
contract  of  partnership  19th  May,  1856,  and 
had  agreed  that  they  would  take  two-fifths 
interest  in  the  new  concern  (though  the  old 
firm  at  that  time,  by  executed  contract,  had 
only  a  three-tenths  interest  in  the  concern), 
why  did  he  not  have  the  moiety  of  the  Lantz 

interest  conveyed  to  himself,  instead  of  to  :  of  the  firm  after  the  death  of  one  of  the 
Lobdell,  in  trust  for  the  widow  and  heirs  .)f  partners,  and  he  claimed  the  right  to  hold 
Charles  Bush,  if  it  w^ere  not  that  the  said  |  the  widow  and  heirs  of  Charles  Bush  liabie 
Lobdell,  as  surviving  partner,  still  retained  for  such  proportion  of  the  large  debt  he  held 
for  the  heirs  the  entire  interest  which  their  j  against  the  firm,  as  Charles  Bush  would  have 
ancestor  Charles  Bush,  had  in  the  co-part-    been  liable  for  if  he  was  living.  But  this  was 

nership?  I  determined  against  him;  and  upon  the  set- 

188        ♦George   Lobdell   testifies,  that   Mc-  !  tlement,  he  fell  indebted  to  the  widow  and 

Comb  went  to  Virginia  in  May  (he  |  heirs  of  Charles  Bush  in  the  sum  of  $20,859. 
thinks),  1856.  He  negotiated  sale  of  Bush  69.  and  executed  his  bond  to  the  widow.  El- 
and Lodbell's  interest  in  Union  forge,  &c.,  i  len  Bush,  in  the  sum  of  $13,096.46,  conditioned 
and  purchased  Samuel  M.  Lantz's  interest  in  I  for  the  payment  of  $6,953.23,  with  interest, 
Caroline  furnace,  and  his  interest  in  the  |  which  was  her  portion  of  it;  and  like  bonds 
assets  of  the  firm  of  Marston,  Bush  &  Co.,  to  each  of  the  four  heirs,  for  their  respective 
which  sale  and  purchase  were  assented  to  by  |  portions  of  the  said  debt.  To  Henry  S.  Mc- 
all  the  adult  parties  in  interest,  and  was  also  ,  Comb,  in  right  of  his  wife  Elizabeth,  he 
confirmed  by  the  court  of  Shenandoah  county  gave  his  obligation  in  the  sum  of  $6,953.2)f, 
as  to  the  infant  heirs  of  Charles  Bush.  If  he  conditioned  for  the  payment  of  $3,476.61, 
entered  into  a  new  partnership  with  the  sur- |  his  proportion,  with  lawful  interest  payable 
vlving  partners,  he  had  no  interest  in  the  as-  j  semiannually,  and  to  David  P.  Bush  he  gave 


sets  of  the  firm,  even  after  the  purchase  of 
Lctntz's  interest,  but  one-fourth  of  two- 
fifths,  which  he  had  in  right  of  his  wife,  and 
David  Bush  had  only  a  like  interest,  which 
must  have  been  well  known  to  Lobdell.  And 
yet  he  consents  by  his  alleged  contract  lO 
tflve  each  of  them  one-fifth  interest  in  the 
concern. 

To  proceed  with  his  testimony:  He  says, 
at  the  same  time  (when  he  was  in  Virginia) 
h.  S.  McComb  made  arrangements  for  the 
luture  prosecution  of  the  business  at  Caro- 
line furnace,  ordered  an  inventory  made  of 
the  personal  property,  and  a  list  of  debts  due 
to  and  by  the  firm  of  Marston,  Bush  &  Co. 
This,  as  we  have  before  remarked,  was  rot 
at  all  incompatible  with  the  relation  which 
he  sustained  to  the  company,  though  having 
no  interest  as  a  partner.  But  the  witness 
says  further,  agreeing  for  himself  and  David 
Bush  to  take  the  interest  which  had  formerly 
belonged  to  Charles  Bush,  and  to  continue 
the  business  under  the  firm  name  of  Marston, 
Bush  8l  Co.,  as  had  been  done  heretofore.  He 
doss  not  assert  that  he  agreed  for  himself 
knd  David  Bush  to  take  such  interest.  He 
Could  not  swear  to  that,  because  he  did  not 
know  it  of  his  own  knowledge;  for  he  was 
hot  present.  So  he  mentioned  it  merely  by 
way  of  recital;  and  it  is  all  evidciuH-  founded 
upon  information,  which  he  received  from 
Stoneburner,  and  relates  to  the  time  and 
place  and  remark  made  to  hifn  by  Mc- 
187  Comb,  which  we  have  already  ♦con- 
sidered. That  is  evidently  the  source 
and  origin  and  only  foundation  of  this  tes- 
timony of  Lobdell;  and  it  was  an  ingen- 
ious attempt  of  his,  to  fix  a  liability  on  Mc- 
Comb for  the  debts  of  Marston,  Bush  &  Co. 
That  concern  was  owing  him  a  large  debt 
ol   $32,999.93;    had    been    owing    it    a    long 


a  like  bond  for  same  amount. 

Now,  how  was  this  large  debt  contracted 
by  Lobdell,  against  the  firm  of  Marston, 
Bush  &  Co.?  Bush  &  Lobdell,  both  the  old 
firm  and  the  new,  purchased  the  iron  made 
at  Caroline  furnace,  and  both  the  old  and 

new  made  advances  to  Marston,  Bush  & 
188      Co.,  in  excess  of  the  *iron'  received 

from  them,  and  for  such  advances  as  were 
made,  prior  to  the  1st  of  July,  1856,  the  ad- 
ministrators of  Charles  Bush  settled  with 
Lobdell,  the  surviving  partner  of  the  old 
Wilmington  firm;  but  refused  to  settle  with 
Lobdell,  for  advances  made  subsequent  to 
that  time,  because  of  the  dissolution  of  the 
firm  by  Charles  Bush's  death;  which  lopped 
off  from  his  account  the  large  sum  before 
mentioned.  But  how  did  it  become  a  debt 
due  to  Lobdell  individually?  Why  was  the 
excess  of  advances  made  by  the  new  firm  of 
Lobdell  &  Co.  charged  up  to  Lobdell  individ- 
ually? If  McComb  and  David  Bush  had  had 
two-fifths  interest  in  Marston,  Bush  &  Co..  it 
is  not  probable  that  he  (Lobdell)  would  have 
consented  to  be  responsible  for  the  excess  of 
advances,  thrown  from  their  shoulders,  and 
cast  on  him  individually.  And  if  he  had  paid 
Marston,  Bush  &  Co.'s  drafts,  because,  as  he 
intimates,  he  had  the  money,  and  Bush  h 
Lobdell  did  not  always  have  it  just  at  hand,  if 
they  had  been  alike  interested  with  him  as 
partners,  in  sustaining  the  credit  of  the  Vir- 
ginia concern,  he  would  have  had  all  the 
drafts  of  Marston,  Bush  &  Co.  entered  on 
the  books  of  Bush  &  Lobdell.  and  if  paid 
with  his  money,  debited  to  the  Wilmington 
firm  and  credited  to  him.  And  the  fact  that 
he  did  not,  but  allowed  the  whole  excess  <  f 
advances  to  Marston,  Bush  &  Co.,  to  be 
entered  upon  the  books  of  the  Wilmington 
firm  on  settlement,  we  think,  is  irreconcil- 
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able  with  his  present  pretention,  that  Mc- 
Comb  or  McCpmb  and  David  Bush  were 
co-partners  of  his  in  the  Virginia  firm. 

And  it  is  equally  irreconcilable  with  that 
pretension,  that  he  would  have  secured  to 
McComb  in  July,  1861,  by  mortgage  on  his 
estate,  the  payment  of  the  sum  before  men- 
tioned, and  a  like  sum  to  David  P.  Bush,  if 
they  were  as  members  of  the  firm  of  Marston, 
Bush  &  Co.  bound  to  him  for  their  propor- 
tions— two-fifths — of  the  large  debt  of  $32,- 
999.93,  which  he  held  against  that  firm,  with- 
out even  a  suggestion  that  what  he  was 
199  owing  them  *should  be  settled  in  that 
way;  or  even  without  an  intimation  that 
they,  or  either  of  them,  were  owing  him  any 
part  of  the  debt  he  held  against  Marston, 
Bush  &  Co.  as  members  of  that  firm.  If  they 
were  members  of  that  firm,  they  were  most 
unquestionably  responsible  to  him  for  their 
proportions  of  this  large  debt.  Yet  living 
together  in  the  same  town,  it  is  most  re- 
markable that  Lobdell  never  sought  pay- 
ment from  them  in  any  way,  or  ever  sug- 
gested to  them  or  either  of  them  that  they 
were  owing  him  a  portion  of  this  debt,  or  to 
any  other  person,  so  far  as  it  appears  in  rec- 
ord, from  1861  to  1871,  a  period  of  ten  years, 
when  within  that  period,  it  also  appears,  he 
was  at  times  very  much  straitened  for  money. 

Verily  the  conduct  of  the  complainant 
Lobdell  has  been  utterly  irreconcilable  with 
his  present  pretensions  and  the  claims  he 
sets  up  in  this  suit. 

He  goes  on  further  in  his  deposition  to  say, 
that  on  McComb's  return  from  Caroline  fur- 
nace to  Wilmington  he  stated  what  had  been 
done,  which  met  with  the  approbation  of 
himself  and  David  Bush.  If  he  meant  to  in- 
clude in  what  he  says  McComb  communi- 
cated had  been  done,  that  he  had  agreed  for 
himself  and  David  Bush  to  take  the  interest 
he  before  mentioned  in  the  firm  of  Marston 
&  Bush,  then  he  proves  that  Bush  had  sanc- 
tioned and  confirmed  the  agreement,  and 
was  equally  liable  with  McComb.  But  that 
would  be  inconsistent  with  the  case  made  by 
his  bill,  and  would  prove  him  out  of  court. 
And  if  it  does  not  prove  that,  it  proves  noth- 
ing against  McComb  touching  the  alleged 
contract.  His  testimony  on  that  subject  is 
all  hearsay,  and  is  most  probably  a  mere 
repetition,  with  some  amplification,  of  what 
he  had  heard  from  Stoneburner;  for  it  goes 
beyond  what  was  testified  by  Stoneburner, 
who  never  testified  to  any  sort  of  agreement. 

It  is  useless  to  pursue  this  investigation 
further.  The  conduct  of  complainant 
900  is  entirely  incompatible  with  *his  pre- 
tensions in  this  suit,  either  in  his  orig- 
inal or  supplemental  bill;  and  the  interest 
which  McComb  is  shown  to  have  taken  in 
the  affairs  of  Marston,  Bush  &  Co.,  and  in 
the  writing  up  of  the  books  of  that  old  con- 
cern, and  having  an  accurate  inventory  of  its 
effects,  and  in  having  a  new  set  of  books  for 
its  continued  operations,  without  a  new  con- 
tract, and  the  interest  which  he  manifested  in 
its  success  by  his  letters  and  instructions,  are 
all  reconcilable  with  his  not  beinpr,  and  never 
having  been,  a  member  of  the  Virginia  firm, 
when  we  consider  the  relations  in  which  he 


stood  to  that  Virginia  concern,  as  adminis- 
trator of  Charles  Bush's  estate  in  Virginia, 
and  as  a  member  of  his  family,  by  marriage 
with  his  only  daughter,  who  together  with 
her  mother  and  brothers  had  a  large  interest 
in  the  Virginia  partnership  property,  and  the 
relation  which  he  sustained  to  Lobdell 
and  to  Marston,  Bush  &  Co.,  by  his 
connection  with  the  Wilmington  concern,  in 
the  one  of  other  of  which  relations  his  said 
letters  were  written. 

Against  this  ovewhelming  weight  of  evi- 
dence and  circumstances,  and  the  positive 
denial  of  the  answer,  we  have  the  testimony 
of  William  Bush,  that  he  ^'understood  from 
Henry  S.  McComb,  that  he  was  interested  in 
the  firm  of  Marston,  Bush  &  Co.,  as  it  was 
reorganized  after  the  death  of  Charles  Bush." 
Upon  re-examination  his  recollection  seems 
to  have  brightened  and  his  testimony 
strengthened,  and  he  savs,  "I  have  a  distinct 
recollection  that  Mr.  McComb  told  me  that 
he  and  David  P.  Bush  had  taken  the  interest 
that  formerly  belonged  to  Charles  Bush  in 
the  firm  of  Marston,  Bush  &  Co."  He  does 
not  give  the  time  or  place,  further  than  to 
say,  that  he  thinks  it  was  within  a  year  of 
the  formation  of  the  new  firm  of  Bush  & 
Lobdell;  he  does  not  say  whether  before  or 
after.  But  he  stands  alone;' and  his  testi- 
mony cannot  prevail  over  the  sworn  answer 
of  the  defendant.  It  is  unsupported  by  the 
circumstances  which  support  the  an- 
801  swer,  but  is  in  *conflict  with  the  de- 
cided weight  of  evidence  in  the  cause. 
The  most  charitable  view  of  his  testimony 
is,  that  he  is  mistaken. 

The  defendant  moved  to  withdraw  the 
deposition  of  George  G.  Lobdell  from  the 
cause  after  the  filing  of  the  supplemental  bill. 
His  deposition  was  given  in  another  cause, 
and  was  filed  in  this  case  by  the  defendant 
to  be  read  upon  the  issues  made  by  the  orig- 
inal bill.  But  his  motion  was  overruled  by 
the  court.  Waiving  the  decision  of  that  ques- 
tion, which  we  have  not  deemed  necessary 
in  this  case,  we  have  considered  the  deposi- 
tion of  George  G.  Lobdell  aforesaid. 

The  deposition  of  Henry  S.  McComb  was 
excepted  to  by  the  plaintiff,  which  exception 
was  sustained  by  the  court,  and  the  deposi- 
tion was  excluded,  which  ruling  of  the  court 
is  one  of  the  errors  assigned.  We  have  not 
deemed  it  necessary  to  decide  that  question 
either,  and  have  not  considered  said  deposi- 
tion in  our  decision.  Upon  the  whole,  the 
court  is  of  opinion,  to  reverse  the  decrees  of 
the  circuit  court,  and  to  dismiss  both  bills, 
original  and  supplemental,  as  to  the  appel- 
lant, Henry  S.  McComb,  with  costs. 

The  decree  was  as  follows: 

This  day  came  again  the  parties,  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  said  de- 
crees are  erroneous.  Therefore,  it  is  decreed 
and  ordered  that  the  appellee,  George  G.  Lob- 
dell, pay  to  the  appellant  his  costs  by  him 
about  his  appeal  and  supersedeas  aforesaid 
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here  expended.  And  this  court  proceeding  to 
pronounce  such  decree  as  the  said  circuit 
court  ought  to  have  pronounced,  it  is  de- 
creed and  ordered  that  this  cause  be  dis- 
SOS  missed,  and  that  the  appellant  ^recover 
against  the  appellee,  George  G.  Lob- 
dell,  his  costs  by  him  about  his  defence  in 
the  said  circuit  court  expended. 

Which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Augusta  county. 

The  appellee,  George  G.  Lobdell,  having 
submitted  a  motion  on  the  27th  ultimo,  to  set 
aside  the  decree  pronounced  on  the  25th 
ultimo,  and  grant  a  rehearing  thereof,  and  the 
court  having  maturely  considered  the  said 
motion  and  the  arguments  of  counsel  there- 
on, it  is  ordered  that  the  same  be  overruled. 

But  for  reasons  appearing  to  the  court  it  is 
decreed  and  ordered  that  the  said  decree  of 
the  25th  day  of  September  last  be  and  hereby 
is  modified,  so  as  to  dismiss  the  plaintiflF's 
original  and  supplemental  bills  only  as  to 
the  defendant  Henry  S.  McComb;  and  the 
cause  is  remanded  to  the  said  circuit  court 
of  Augusta  county  for  such  proceedings 
therein  between  the  plaintiflF  and  the  admin- 
istrator of  Joseph  Marston,  deceased,  as 
may  be  deemed  necessary  and  proper  to  a 
settlement  of  the  partnership  accounts  be- 
tween them  as  the  surviving  partners  of  the 
old  firm  of  Marston,  Bush  &  Co. 

Which  is  ordered  to  be  certified  to  the 
circuit  court  of  Augusta  county. 

Decree  reversed. 


SOS  ^Grubbt's  Adm'r  v.  Suit. 

[84  Am.  Rep.  7»,] 

September  Term,  1879.  Staunton. 

Absent,  Moncnre,  P.* 

1.  Bresch  «f  Pronlte  of  nariiaire— ActloA  affalsat 
Adninlstnitor.t— An  action  for  breach  of  promise 
of  marriage  will  not  lie  asrainst  the  personal  rep- 
resentative of  the  promisor,  either  at  common 
law  or  nnder  our  statnte  (Code  1878.  ch.  186, 1 19), 
in  a  case  where  no  special  damages  are  alleged 
and  proved.  In  such  a  case,  the  maxim,  actio  per- 
sonalis moritur  cum  persona  applies. 


*The  case  was  arsrued  at  Wytheville  when  he  was 
not  present 
tBreach  of  Pronlso  to  Harry —Survival  of  Action.— 

In  Burton,  etc.,  v.  Mill  et  al.,  78  Va.  482,  Richardson. 
J.  in  delivering  the  opinion  of  the  coart.  said: 
'*  «Vhatever  doubt  (referrinr  to  1  Min.  Inst  [4th  Ed] 
276)  may  have  existed,  however,  has  been  removed 
by  the  decision  of  this  court  In  the  recent  case  of 
Grubb's  v.  Suit  82  Gratt  203:  In  which  case  it  was 
for  the  first  time  decided  by  this  court,  that  an 
action  for  breach  of  promise  of  marriage  will  not 
lie  aralnst  the  personal  representative  of  the  prom- 
isor, either  at  common  law  or  nnder  our  statute 
(Code  1878.  ch.  126. 1 10).  in  a  case  where  no  special 
damages  are  alleged  and  proved.*'  So  the  principal 
case  was  directly  followed  in  Flint  v.  Gilpin.  88  W. 
Va.  741:  and  Is  cited  in  support  of  the  maxim  aetio 
personalis  moritur  cum  persona  In  Kuhn  v.  Broomfield. 
84  W.  Va.  260,  an  action  for  malpractice. 


a.  Smmm   Smmm   SpacJalPam^gaa—QMaaro.— Canaach 

an  action  be  maintained  airainst  the  peraonal 
repreientative  of  the  promisor  where  special 
damages  are  aliened  and  proved? 

This  case  was  argued  at  Wythevillc,  but 
decided  at  Staunton.  It  was  an  action  of  as- 
sumpsit, brought  in  the  circuit  court  of 
Wythe  county  by  Nancy  Suit  against  Francis 
Grubb,  administrator  of  Isaiah  F.  Grubb,  de- 
ceased, for  an  alleged  breach  of  promise  of 
marriage,  made  by  the  decedent  to  the  plain- 
tiff in  his  lifetime.  No  special  damages  are 
alleged  in  the  declaration.  The  defendant  de- 
murred to  the  declaration,  and  to  each  count, 
but  the  court  overruled  the  demurrer.  He 
then  pleaded  non  assumpsit,  and  non  as- 
sumpsit within  one  year.  To  the  latter  plea 
the  plaintift  demurred,  and  the  court  sus- 
tained the  demurrer.  Issue  having  been 
joined  on  the  plea  of  non  assumpsit,  the  jury 
rendered  a  verdict  for  the  plaintiflF,  and  as- 
sessed her  damages  at  $600;  for  which 
204  judgment  '''was  entered,  and  the  de- 
fendant applied  for  and  obtained  a 
writ  of  supersedeas  to  this  court. 

G.  J.  Holbrook  and  R.  C.  Kent,  for  the 
appellant. 

J.  H.  Gilmore  and  C.  B.  Thomas,  for  the 
appellee. 

STAPLES,  J.  The  only  question  to  be  de- 
cided in  this  case  is.  Whether  an  action  for  a 
breach  of  promise  of  marriage  lies  against 
the  personal  representative  of  the  promisor. 

The  counsel  for  the  defendant  in  error  in- 
sist that  at  common  law  the  personal  repre- 
sentative may  sue  or  be  sued  upon  all  con- 
tracts of  the  deceased,  especially  where  the 
breach  has  been  incurred  in  the  lifetime  of 
the  parties,  and  that  a  contract  founded  on  a 
promise  of  marriage  is  no  exception  to  the 
rule.  They  further  insist  that  if  they  are  mis- 
taken in  this  view,  and  the  action  is  not 
maintainable  according  to  the  rules  of  com- 
mon law,  it  is  plainly  provided  for  by  statute. 

These  two.propositions  may  be  considered 
in  the  order  in  which  they  are  stated.  At 
common  law,  if  an  injury  was  done  either  to 
the  person  or  the  property  of  another,  for 
which  damages  could  only  be  recovered  in 
satisfaction,  the  action  died  with  the  person 
to  whom  or  by  whom  the  wrong  was  done. 
In  other  words,  where  the  declaration  im- 
puted a  tort  to  the  person  or  property  of 
another,  and  the  plea  must  have  been  not 
guilty,  the  maxim  was  actio  personalis 
moritur  cum  persona.  According  to  the 
earlier  authorities,  this  maxim  of  the  com- 
mon law  is  only  to  be  understood  of  a  tort, 
and  had  no  application  to  causes  of  action 
arising  upon  contract,  especially  if  broken 
in  the  lifetime  of  the  decedent. 

The  proposition  that  the  personal  repre- 
sentative is  liable  upon  every  contract  of  the 
deceased  was,  however,  always  to  be  under- 
stood as  not  applying  to  those  cases  in 
20ff  which  *the  damage  consisted  in  the 
personal  suflFering  of  the  deceased,  or 
in  a  personal  wrong  done  by  him,  unless,  in- 
deed, some  injury  to  the  personal  estate 
could  be  stated  on  the  record.  So  that  when- 
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ever  the  injury  is  merely  personal,  whetner 
resulting  from  breach  of  contract  or  from 
tort,  the  maxim,  actio  personalis  moritur 
cum  persona  prevails.  2  Williams  on  execu- 
tors, bottom  pages  786-7-790;  4  Minor  Inst., 
Part  I,  pages  793-4;  Broom's  Legal  Maxims, 
side  pages  907-8-9-10;  Wharton's  L^al 
Maxims,  page  19. 

One  of  the  earliest  cases  on  this  subject  is 
that  of  Chamberlain  v.  Williamson,  2  Maule 
&  Sel.  408,  in  which  it  was  held  that  an  ad- 
ministrator cannot  maintain  an  action  for 
a  breach  of  promise  to  the  plaintiff's  in- 
testate where  no  special  damage  is  alleged. 
This  case  has  always  been  recognized  as  u 
leading  one.  Lord  Ellenborough  took  time  to 
examine  the  decisions,  and  afterwards  de- 
livered a  carefully  prepared  opinion.  He  said 
"the  action  was  novel  in  its  kind,  and  not  an 
instance  had  been  cited  or  suggested  in  the 
argument  of  its  having  been  maintained, 
nor  had  he  been  able  to  discover  any  by  his 
own  researches  or  inquires;  and  yet  frequent 
occasions  must  have  arisen  for  bringing  such 
actions."  He  further  said,  "executors  and 
administrators  are  the  representatives  of  the 
temporal  property — that  is,  the  debts  and 
goods — of  the  deceased;  but  not  of  their 
wrongs,  except  where  these  wrongs  operate 
to  the  temporal  injury  of  the  personal  es- 
tate." Where  the  damage  done  to  the  per- 
sonal estate  can  be  stated  on  the  record, 
that  involves  a  different  question.  If  this 
action  be  maintainable,  then  every  action 
founded  on  an  implied  promise  to  a  tes- 
tator, where  the  damage  consists  in  the  pre- 
vious personal  suffering  of  the  testator, 
would  be  also  maintainable  by  the  executor 
or  administrator.  All  injuries  affecting  the 
life  or  health  of  the  deceased,  all  such  as 
arise  out  of  the  unskillfulness  of  medical 
practitioners,  the  imprisonment  of  the 
806  party  brought  on  by  the  *neglifirence 
of  his  attorney — all  these  would  be 
breaches  of  the  implied  promise  by  the  per- 
sons employed  to  exhibit  a  proper  skill  and 
attention.  He  was  not  aware,  however,  of 
any  attempt  on  the  part  of  the  executor  or 
administrator  to  maintain  an  action  in  any 
such  case. 

This  opinion  of  Lord  Ellenborough  was 
delivered  more  than  sixty  years  apro.  The 
researches  of  counsel  have  not  produced  a 
case  during  all  the  intervening  period  con- 
troverting the  opinion  or  the  conclusion  in 
Chamberlain  %k  Williamson.  On  the  other 
hand,  we  have  the  opinions  of  all  the  com- 
mentators and  text-writers,  and  the  decisions 
of  several  courts  of  the  hiprhest  respectabil- 
itv  and  standing,  fnllv  sustaining  the  case 
of  Chamberlain  v.  WilH<'»'rison.  One  of  these 
!«;  Stellins  v.  Pnlmer,  1  Pick.  R.  71.  in  which 
it  was  expressly  held  that  an  action  for 
breach  of  promise  of  marriage  does  not  sur- 
vive against  the  administrator  of  the  prom- 
isor where  no  special  damage  is  allecred.  The 
srpreme  court  of  Mpssachnsetts.  after  nuot- 
^n<^  the  language  of  Lord  Mansfield  in  Ham- 
bhr  V.  Trott,  Cowp.  R.  376.  goes  on  to  say: 


survives  for  or  against  the  executor,  and  the 
latter  die  with  the  person.  According  to  these 
distinctions  an  action  for  the  breach  of  prom- 
ise of  marriage  would  not  survive,  for  it 
is  a  contract  merely  personal;  at  least  it 
does  not  necessarily  affect  property.  The 
principal  ground  of  damages  is  disappointed 
hope;  the  injury  complained  of  is  violated 
faith,  more  resembling,  in  substance,  deceit 
and  fraud  than  a  mere  common  breach  of 
promise.  The  damages  may  be,  and  fre- 
quently are,  vindictive,  and  if  they  could  be 
proved  against  the  executor,  might  render 
the  estate  insolvent,  to  the  loss  and  injury 
of  creditors.  For  these  and  other  reasons,  it 
has  been  settled  in  England  that  such  an 
action  does  not  survive  for  an  executor.  If 
this  was  rightly  settled,  it  is  decisive,  for 
the  law  is  unquestionably  the  same  which- 
ever party  may  die." 
807  ♦The  case  of  Smith  v.  Sherman,  4 

Cush.  R.  408,  involved  identically  the 
same  question,  and  was  decided  the  same 
way,  Chief  Justice  Shaw  delivering  the 
unanimous  opinion  of  the  court. 

In  Latimore  et  al.,  ex'ors  of  Rogers,  v. 
Simmon,  13  Serg.  &  Rawle,  183,  substan- 
tially the  same  question  was  involved,  and 
the  same  conclusion  reached,  as  in  the  Mas- 
sachusetts decisions.  In  that  case,  however, 
the  action  had  been  brought  in  the  lifetime 
of  the  contracting  parties.  The  defendant 
having  died  during  the  pendency  of  the 
action,  the  question  was,  whether  it  sur- 
vived against  his  executors? 

Tilghman,  C.  J.,  in  delivering  the  opinion 
of  the  court,  said:  "The  counsel  for  the  plain- 
tiff rely  on  the  contract  in  this  case,  and  on 
some  general  dicta  that  all  actions  founded 
on  contract  survive.  The  position  is  too  gen- 
eral. If  true,  it  must  extend  to  contracts  im- 
plied as  well  as  expressed.  Suppose  the  case 
of  a  physician  or  surgeon,  who,  by  unskill- 
ful treatment,  injures  the  health  of  a  pa- 
tient. Here  is  a  breach  of  an  implied  con- 
tract, and  yet  it  will  hardly  be  contended 
that  in  case  of  death  the  cause  of  action 
would  survive.  It  seems  reasonable,  there- 
fore, to  confine  the  survivor  of  action  to 
cases  in  which  actual  property  is  affected, 
even  though  there  be  an  express  contract. 
A  promise  of  marriage  is  undoubtedly  ."i 
contract,  though  one  of  a  singular  nature. 
By  its  breach,  the  feelings  of  the  injured 
party  may  be  deeply  wounded,  but  it  is  not 
perceived  that  his  property  is  in  any  man- 
ner affected.  I  speak  now  of  the  case  as 
stated  on  this  record." 

After  this  array  of  authorities — English 
and  American — after  the  failure  of  counsel 
to  produce  a  single  case,  or  even  the  dictum 
of  one  author  or  writer  to  the  contrary,  it 
would  seem  the  height  of  rashness  to  insist 
that  an  action  of  this  sort  can  be  maintained 
at  common  law  against  an  executor  or  ad- 
ministrator without  averring  and 
208  proving  *some  special  damage  sus- 
sained.  Whether  upon  stich  an  aver- 
ment the  action  can  be  maintained  has  not 


The  distinction  seems  to  be  between  causes  been  fully  determined.  Nor  is  it  necessary 
of  action  which  affect  the  estate,  and  those  now  to  decide  the  point,  as  the  question 
which    affect  the   person  only;   the   former    does  not  arise  upon  this  record. 
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It  only  remains  to  inquire  whether  the 
rule  of  the  common  law  has  been  changed 
by  statute. 

The  provision  relied  on  by  the  defendant 
in  error  is  contained  in  the  19th  section, 
chap.  126,  Code  of  1873:  "A  personal  repre- 
sentative may  sue  or  be  sued  upon  any 
judgment  for  or  against  or  on  any  contract 
of  or  with  his  deceased." 

The  learned  counsel  did  not  claim  that 
this  enactment  had  altered  the  common  law 
rule.  On  the  contrary,  he  was  inclined  to 
consider  it  merely  declaratory  of  the  com- 
mon law.  He  insisted,  however,  that  its 
terms  are  broad  enough  to  cover  any  con- 
tract of  the  deceased,  and  the  courts  are 
bound  so  to  construe  it. 

It  will  be  universally  conceded,  that,  in  the 
interpretation  of  statutes,  the  leading  idea 
is  to  find  out  the  intention  of  the  legislature. 
In  ascertaining  that  intention,  we  must,  of 
course,  look  at  the  terms  used.  As  a  general 
rule,  where  they  are  explicit,  the  courts  are 
not  at  liberty  to  say  that  the  legislature 
intended  something  different  from  what  the 
language  expresses.  This  general  rule  is, 
however,  subject  to  the  qualification  that  if 
the  court  is  satisfied,  the  literal  meaning  of 
the  words  would  extend  the  act  to  cases  the 
legislature  never  designed  to  include,  it  will 
restrain  their  operation  within  narrower 
limits  so  as  to  carry  out  what  was  the  man- 
ifest intention.  Brewer  v,  Blougher,  14 
Peters  R.  178. 

It  must  be  borne  in  mind  that  this  pro- 
vision has  been  substantially  in  force  since 
1786.  The  only  difference  between  the  act  of 
1785  and  the  present  law  is,  that  the  former 
declares  that  executors  or  administrators 
might  sue  or  be  sued  "on  all  personal  con- 
tracts of  the  deceased,"  whereas  the  word 
"personal"  was  omitted  at  the 
200  ♦revisal  of  1849.  Whether  this  change 
be  material  or  not,  it  has  no  effect 
upon   the  present  question. 

Although  nearly  a  hundred  years  have 
passed  since  this  statute  was  passed,  no 
case  has  been  found  in  which  it  has  been 
held  to  apply  to  actions  for  breach  of  prom- 
ise of  marriage  against  the  personal  repre- 
sentative of  the  promisor.  Certainly  ou;-  re- 
ports furnish  no  such  case.  It  is  safe  to  say 
the  profession  generally  have  not  enter- 
tained any  such  idea.  These  considerations, 
although  by  no  means  conclusive,  are  cer- 
tainly entitled  to  some  weight  in  the  in- 
terpretation of  the  statute. 

Although  a  breach  of  promise  to  marry 
is  a  violation  of  contract,  it  is  yet  essen- 
tially a  tort  to  the  person,  and  comes  so  fully 
within  the  reason  and  influence  of  the  prin- 
cipal governing  actions  ex  delicto,  it  is  im- 
possible to  distinguish  between  them. 

In  411  other  cases  of  breach  of  contract,  as 
a  general  rule,  the  damages  are  limited  to 
the  direct  pecuniary  loss  resultinp:  from  the 
breach,  and  no  regard  is  had  to  the  motives 
or  feelings  of  the  parties.  But  in  the  action 
for  breach  of  promise  of  marriage,  though 
in  form  ex  contractu,  this  rule  does  not  pre- 
vail. It  being  impossible  to  fix  any  rule  or 
measure  of  damages,  it    is    permissible    to 


take  into  consideration  all  the  circumstances 
of  the  case,  the  loss  of  comfort,  the  injury 
to  the  feelings,  affections  and  wounded  pride 
of  the  plaintiff.  The  jury  being  the  proper 
judges  of  damages, ,  having  unlimited  dis- 
cretion over  the  subject,  the  court  will  not 
interfere  with  their  verdict  unless  ther^  be 
some  reason  to  impute  either  undue  preju- 
dice, passion  or  corruotion.  Field  on  Dam- 
ages, §§  534,  5  and  6;  Sedg.  on  the  Measure 
of  Damages,  side  page  210,  top.  248. 

If,  under  the  statute,  the  action  survives 

against  the   personal   representative   of   the 

promisor,  it  must  also  survive  in  favor  of  the 

personal   representative  of   the  promisee.    In 

such   case  it   might   become   a   grave 

210  question    whether    the    *latter    would 
not  be  guilty  of  a  devastavit  in  failing 

to  sue  for  the  benefit  of  creditors  and  dis- 
tributees. It  would  certainly  be  the  first 
instance  on  record  of  an  action  prosecuted 
by  one  personal  representative  against  an- 
other for  the  recovery  of  mere  vindictive 
damages  as  assets  for  the  benefit  of  cred- 
itors. 

In  the  case  of  Dillard  v.  Collins,  25  Gratt 
343,  this  court  held  that  a  right  of  action, 
which  is  merely  personal  and  dies  with  the 
party,  is  not  transferred  to  an  assignee  in 
bankruptcy;  that  the  assignee  in  many  re- 
spects stands  in  the  same  relation  towards 
the  bankrupt's  estate  as  that  of  an  executor 
towards  the  personal  estate  of  the  testator. 
The  distinction  was  there  taken  between 
rights  of  action  for  torts  to  the  person, 
which  do  not  survive,  and  rights  of  action 
for  injuries  to  property,  which  do  survive. 
The  former,  it  was  said,  do  not  pass  to  the 
assignee.  But  if  the  proposition  now  con- 
tended for  be  correct,  a  right  of  action 
founded  on  a  breach  of  promise  of  mar- 
riage would  pass  to  the  assignee  in  bank- 
ruptcy, and  be  the  subject  of  a  suit  against 
a  personal  representative  for  the  benefit  of 
the  bankrupt's  creditors. 

As  was  said  by  Lord  Mansfield  in  Hambly 
V.  Trott,  Cowp.  R.  376.  all  public  and  private 
wrongs  die  with  the  offender.  And  this  was 
pre-eminently  a  wise  rule  of  the  common  law, 
founded  on  considerations  of  the  soundest 
public  policy.  In  actions  based  upon  torts 
to  the  person,  such,  for  example,  as  slander 
and  breach  of  promise  of  marriage,  the 
motives  and  feelings  of  the  parties  are  often 
involved,  everything  relating  to  their  ch?r- 
acter  and  conduct  is  the  subject  of  investisra- 
tion.  Sometimes  the  chastity  of  the  plaintiff 
is  assailed  with  every  circumstance  of  aggra- 
vation; and,  on  the  other  hand,  the  bad 
faith  of  the  defendant  is  made  the  occasion 
of  the  severest  animadversion.  In  this  class 
of  cases,  not  unfrequently  the  most  orivate 
and  sacred  family  relations  are  unveiled  and 
exposed  to  public  gaze  and  critici<:m. 

211  The  common  law  *wiKely  proceeoea 
upon  the  maxim  that  with  the  vieath  of 

either  party  these  investigations  should 
cease,  and  when  the  injured  party  is  dead, 
no  pecuniary  damages  can  compensate  for 
violated  faith,  wounded  pride  and  outraged 
feelings,  and  that  the  courts  should  never 
become  the  arenas  for  unseemly  controver- 
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sies  involving  the  reputation  and  the  feel- 
ings of  those  who  are  in  their  graves. 

The  legislatures  and  the  courts  have 
wisely  adhered  to  this  rule  through  all  the 
innovations  of  modern  times.  There  may  be 
exceptional  cases — cases  of  undoubted  hard- 
ship; but  the  rule  is  found  to  be  generally 
wise  and  salutary  in  its  operation. 

The  learned  counsel  for  the  defendant  in 
error  has  depicted  in  eloquent  and  forcible 
language  the  injury  often  resulting  from 
breach  of  promise  of  marriage,  loss  of  posi- 
tion and  health,  and  not  unf  requently  pecun- 
iary ruin;  and  for  these  injuries  it  is  said 
the  party  aggrieved  ought  not  to  be  de- 
prived of  compensation  by  the  death  of  the 
offender.  The  argument  of  the  learned  coun- 
sel applies  with  much  greater  force  to  cases 
of  slander  and  libel,  malicious  prosecution 
and  false  imprisonment,  which  often  involve 
loss  of  character,  station  and  health,  as  also 
loss  of  fortune. 

In  all  this  class  of  injuries  it  may  be  said 
the  injured  party  should  not  be  denied  re- 
dress because  the  offender  may  die,  and  in 
many  cases  this  would  be  perfectly  true. 
But  no  one  seriously  thinks  of  changing  the 
law  on  the  subject;  because  all  understand 
that  such  a  change  would  be  productive  of 
far  greater  mischief  than  benefit. 

In  the  state  of  New  York  they  have  a  stat- 
ute substantially  the  same  as  ours,  which 
was  the  subject  of  consideration  in  Wade  v. 
Kalbfleisch,  58  New  York  R.  282.  It  was 
there  held  that  an  action  for  a  breach  of 
promise  of  marriage  is  not  an  action  upon 
a  contract  within  the  meaning  of  the  statute, 
and  cannot  be  revived  against  the  personal 
representatives  of  the  promisor.  Church,  C. 
J.,  in  delivering  the  opinion  of  the 
212  court,  said:  "The  wrongs  *for  which 
this  statute  authorizes  an  action  to 
be  brought  by  or  against  executors  are 
such  as  aflect  property  or  property  rights 
and  interests;  or,  in  other  words,  such  as 
affect  the  estate.  Executors  represent  prop- 
erty only.  They  can  take  only  such  rights  of 
action  as  affect  property,  and  cannot  recover 
for  injuries  for  personal  wrongs.  Although, 
in  form,  it  resembles  an  action  on  contract, 
in  substance  it  falls  within  the  definition  of 
the  exception  as  an  action  in  the  case  for 
personal  injuries." 

These  views  of  the  highest  court  of  the 
state  of  New  York,  in  the  construction  of  a 
statute  like  our  own,  upon  a  question  of  this 
sort,  are  deservedly  entitled  to  great  re- 
spect. Upon  a  doubtful  question  they  would 
be  decisive  of  the  case. 

In  considering  this  question,  we  have  not 
deemed  it  necessary  to  inquire  whether  our 
statute  was  designed  to  provide  for  cases 
not   reached   by   the   common    law,    or    is 


before  us.  Every  one  familiar  with  the  doc- 
trines of  the  common  law  knows  that  diffi- 
culties constantly  occur  in  determing 
whether  the  action  survives  to  the  personal 
representatives,  or  to  the  heir  upon  a  cove- 
nant real.  For  example,  it  has  been  held  that  if 
the  covenant  has  been  broken  in  the  lifetime 
of  the  testator,  right  of  action  passes  to  the 
executor;  otherwise,  however,  if  the  substan- 
tial damage  has  taken  place  since  his  death. 
And  so  at  common  law  no  liability  attached 
to  the  executor  where  the  contract  was  per- 
sonal to  the  testator  unless  a  breach  was  in- 
curred in  his  lifetime.  Williams  on  Execu- 
tors, 802,  5  and  6;  2  Lomax  on  Executors, 
top  430,  mar.  254. 

213  ^Whether  the  statute  in  these  and 
kindred  cases  was  intended  to  give  a 

right  of  action  to  the  personal  representative 
without  regard  to  the  time  of  the  breach  of 
contract,  or  was  intended  to  remove  all  doubts 
and  uncertainties  as  to  the  right  of  action,  or 
was  simply  and  purely  affirmative  of  the  com- 
mon law,  we  repeat,  it  does  not  concern  us 
now  to  decide.  And  these  examples  are  sim- 
ply given  to  show  there  was  good  reason  for 
such  an  enactment  without  applying  it  to- 
cases  of  breach  of  promise  of  marriage. 

We  are,  therefore,  of  opinion  that  the  cir- 
cuit court  erred  in  overruling  the  demurrer 
to  the  declaration,  and  in  sustaining  plain- 
tiff's demurrer  to  the  defendant's  plea  of  the 
statute  of  limitations,  and  as  a  necessary  con- 
sequence, it  erred  in  refusing  to  set  aside  the 
verdict  and  grant  the  defendant  a  new  triaU 
The  judgment  must  therefore  be  reversed,, 
the  verdict  set  aside,  and  a  new  trial  awarded. 
This  court,  proceeding  to  enter  such  judg- 
ment as  the  circuit  court  ought  to  have  en- 
tered, sustains  the  demurrer  to  the  declara- 
tion. It  cannot,  however,  enter  a  final  judg- 
ment in  the  case,  because  the  plaintiff  may 
be  able  to  state  on  the  record  some  special 
damage,  as  to  which  this  court  expresses  no 
opinion.  She  ought  to  have  leave  to  amend 
her  declaration.  And  the  cause  is  remanded 
to  the  circuit  court  that  the  case  may  be 
further  proceeded  in  in  conformity  with  the 
views  herein  expressed. 

CHRISTIAN  and  BURKS,  J's,  concurred 
in  the  opinion  of  Staples,  J. 

ANDERSON,  J.,  though  he  had  some 
doubt  on  the  question,  waived  it,  and  con- 
curred in  the  judgment. 

The  judgment  was  as  follows: 
This  cause,  which  is  pending  in  this  court 
at  its  place  of  session  at  Wytheville,  having 
been      heard     but      not     determined 

214  ♦at   said  place   of  session:   This   day 
came  here  the  parties  by  counsel;  and 

the  court,    having  maturely  considered  the 


simply  declaratory  of  that  law.  Because  in  I  transcript  of  the  record  of  the  judgment 
either  aspect,  cases  of  breach  of  promise  of  aforesaid  and  the  arguments  of  counsel,  is" of 
marriage  are  not  embraced  by  its  provisions.  '  opinion,  for  reasons  stated  in  wrfting  and 
It  was  asked  in  the  argument  what  pos-  i  filed  with  the  record,  that  the  circuit  court 
sible  use  or  benefit  is  there  in  the  statute.  '  erred  in  overruling  the  defendant's  demurrer 
This  court  is  not  called  on  to  hunt  up  im-  '  to  the  declaration,  and  in  sustaining  the 
asrinary  cases  for  the  application  of  the  stat-  i  plaintiff's  demurrer  to  defendant's  plea  of 
ute.  All  we  have  to  do  is  to  decide  upon  its  '  the  statute  of  limitations;  and,  as  a  neces- 
operation  and  effect  as  the  question  comes  .  sary  consequence,  it  erred  in  refusing  to  set 
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aside  the  verdict  and  grant  the  defendant  a 
new  trial.  It  is,  therefore,  considered  by  the 
court  that  the  judgment  of  the  said  circuit 
court  be  reversed  and  annulled;  and  that 
the  defendant  in  error  pay  to  the  plaintiff  in 
error  his  costs  by  him  expended  in  the 
prosecution  of  his  writ  of  error  and  super- 
sedeas aforesaid  here. 

And  this  court,  proceeding  to  render  such 
judgment  as  the  said  circuit  court  ought  to 
have  rendered,  it  is  considered  that  the  de- 
murrer to  the  declaration  and  each  count 
thereof  be  sustained;  and  as  the  defendant 
in  error  may  be  able  to  state  on  the  record 
some  special  damage  upon  which  said  ac- 
tion may  be  sustained — ^as  to  the  propriety 
of  which  this  court  expresses  no  opinion — 
leave  is  given  her  to  amend  her  declaration, 
if  she  shall  so  desire. 

And  the  cause  is  remanded  to  the  said  cir- 
cuit court  to  be  proceeded  with  accordingly. 

And  it  is  ordered  that  this  judgment  be 
entered  in  the  order  book  here,  and  be  forth- 
with certified  to  the  clerk  of  this  court  at 
Wythcville,  who  shall  enter  the  same  in  his 
order  book  and  certify  it  to  the  said  circuit 
court  of  Wythe  county. 

Judgment  reversed. 


815    *Siron  v.  Ruleman's  Ex'or  &  alt.* 

September  Term.  1879.  Staunton. 

R  died  In  1864,  leaving  a  widow  and  seren  children- 
four  80D8  and  three  dauffhters.  By  his  will,  after 
providinff  for  his  widow,  he  rave  to  his  daughter 
H  and  each  of  his  four  sons  a  specific  parcel  of 
«  land,  to  Henry  one-half  of  a  tract  called  Bull  Pas- 
ture: and  he  provided  that  each  of  his  sons  should 
pay  a  sum  named  towards  paying  testator's  debts. 
The  charve  on  Henry's  land  was  81,000,  parable  In 
two  and  five  years.  He  then  said,  after  his  debts 
were  paid  his  dauffhters  P  and  S,  to  have  an  equal 
portion  with  the  balance.  The  whole  of  the  Bull 
Pasture  tract  was  under  a  deed  of  trust  to  secure 
a  debt  due  by  the  testator  to  B,  and  the  one-half 
not  fflven  to  Henry  was  sold  to  pay  that  debt. 
Henry  paid  to  the  executor  two  small  sums, 
amounting  to  1206.20,  and  sold  the  land  to  J,  who 
sold  It  to  Slron— they  havlnff  notice  of  the  charge: 
and  Siron  paid  to  the  executor  8722.59  In  1863.  In 
Confederate  treasury  notes  and  bank  notes.  It 
belnsr  understood  that  if  the  parties  entitled  would 
not  receive  the  notes  they  were  to  be  returned ; 
but  they  were  not  returned,  though  the  executor 
stated  the  parties  refused  to  receive  them.  Upon 
a  bill  by  the  executor  to  subject  the  land  to  pay 
the  charge  of  81.000.  minus  the  two  Items  amount- 
ing to  8298.20 -Held: 

I.  CoBstmctlon  of  Will.— it  was  the  intention  of 
the  testator,  in  the  disposition  of  his  property  to 
observe  the  principle  of  equality  amouff  his  chil- 
dren, 
a.  5«aM.— It  was  his  intention  to  provide  for  his 
dauffhters  P  and  S  portions  which,  in  his  opinion 
would  be  equal  to  those  fflven  to  his  other  chil- 
dren. 
3.  Same-ChaiYM  against  Land -Debts— Legacies,— 
If  the  testator  intended  that  the  sums  charged 


vRes  Judicata.— This  case  is  cited  in  Wohlford  v. 
Compton,  70  Va.  888. 


upon  the  lands  devised  to  the  sona  abonJd 

216  be  applied  to  the  payment  *of  his  debts,  lir 
eluding  that  due  to  B.  and  that  the  half  of 

the  Bull  Pasture  farm  and  the  personal  property 
not  specifically  bequeathed,  so  far  as  It  was  not 
;ieeded  for  debu.  should  go  to  his  daughters  P 
and  S.  or  be  applied  for  their  benefit,  this  prop- 
erty, having  been  applied  to  the  payment  of 
the  debtSt  which  the  charges  against  the  devi- 
sees were  Intended  to  pay,  P  and  S  will  be  turned 
over  to  the  charges  against  said  land. 

4.  5aiiie— Saaie-Sane-SaoM.— If  the  intention  was 
to  raise  by  these  charges,  a  fund  for  the  payment 
of  the  legacies  to  P  and  S.  as  well  as  the  debts, 
they  are,  of  course,  entitled  to  whatever  re- 
mains of  the  fund  after  the  payment  of  debts: 
and  as  the  debts  are  all  paid,  they  arc  entitled 
to  the  aggregate  amount. 

5.  Same— Sane— Sane— Same.— The  charges  on  the 
land  were  not  made  simply  for  the  payment  of 
debts,  nor  were  they  in  any  sense  contingent, 
but  are  absolute  in  their  nature,  and  constitute 
an  unconditional  testamentary  provision  made 
by  the  father  for  his  daughters. 

6.  Wills— Charges  against  l^nd— Duty  efBxecoter.— 
It  was  competent  for  the  executor  of  B  and  his 
duty  to  file  his  bill  against  Henry  and  bis  alien- 
ees to  enforce  the  charge  upon  the  land,  in  de- 
fault of  the  payment  of  said  money  in  whole  or 
in  part,  to  collect  the  same  and  dispose  of  it  ac- 
cording  to  the  provisions  of  the  testator's  wiU. 

7.  5am<^ — 3ame — Same — Accepting  Confederate  Csv- 
rency.- It  was  the  duty  of  the  executor  as  aoon  as 
he  received  the  said  Confederate  and  bank  notes, 
to  apply  to  the  legatees  and  ascertain  from  them 
whether  they  would  accept  the^  said  notes;  and 
if  they  refused  to  receive  them*  he  should  have 
returned  them  to  Slron:  and  not  having  returned 
them,  he  is  liable  to  Siron  for  their  value  as  of 
the  date  at  which  he  received  them,  or  a  rea- 
sonable time  thereafter.  And  Siron  should  be 
allowed  a  credit  for  such  value. 

8.  Chancery  Pract Ice- Parties.— lu  1897  P  and  S  and 
their  husbands  filed  their  bill  in  the  circuit 
court  of  Pendleton  against  R's  executor  and  bis 
devisees  and  legatees  to  enforce  the  payment  of 
their  legacies.  The  executor  answered,  and  in 
1872,  the  suit  was  dismissed  agreed.  No  decrees 
subjecting  the  land  devised  to  Henry  to  the 
charge  should  be  made  until  P  and  S  were  made 
parties  in  this  cause,  and  enquiry  made  as  to 
the  adjustment  made  between  them  and  the 

executor. 

217  ♦This  was  a  suit  in  equity  in  the  cir- 
cuit court  of  Highland  county,  brought 

in  August,  1875,  by  Jacob  Ruleman,  surviving 
executor  of  Christian  Ruleman,  deceased,  to 
subject  certain  land  devised  by  the  said  Chris- 
tian Ruleman  to  his  son  Henry,  to  the  pay- 
ment of  a  charge  of  $1,000,  put  upon  the 
land  by  the  will  of  the  testator.  The  will 
was  admitted  to  probate  in  February,  1854. 
Henry  Ruleman  sold  and  conveyed  the  land 
to  Harvey  M.  Jordan,  and  Jordan  sold  and 
conveyed  it  to  Jonathan  Siron.  Jordan  be- 
ing dead,  his  administrator,  and  heirs, 
Henry  Ruleman  and  Siron,  were  made  de- 
fendants to  the  bill.  Siron  answered  in- 
sisting that  the  charge  was  only  for  the 
payment  of  debts,  and  that  it  was  not  nec- 
essary for  that  purpose;  and  he  avers  that  he 
paid  to  the  plaintiff  the  sum  of  $722.50. 
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The  cause  came  on  to  be  heard  on  the  17th 
of  April,  1878,  when  the  court  held  that  the 
$1,000  was  a  charge  on  the  land  sold  to  Henry 
Ruleman,  and  crediting  it  with  two  small 
sums,  decreed  that  unless  Henry  Ruleman,  or 
some  one  for  him,  should,  within  sixty  days 
from  the  rising  of  the  court,  pay  to  the  plain- 
tiff $1,773.73,  with  interest  on  $840.38,  part 
thereof,  from  the  1st  of  April,  1878,  and  the 
costs  of  this  suit,  commissioners  named  should 
sell  the  land  in  the  manner  and  upon  terms 
stated  in  the  decree.  And  thereupon  Siron 
applied  to  this  court  for  an  appeal;  which 
was  awarded.  Christian  Ruleman,  the  tes- 
tator, lived  in  the  county  of  Pendleton,  and 
died  early  in  the  year  1854.  The  land  de- 
vised to  his  son  Henry  was  in  the  county 
of  Highland.  The  will  of  Christian  Rule- 
man,  and  the  facts,  are  stated  in  the  opin- 
ion of  Burks,  J. 

Sheffey  &  Bumbi?ardner  and  Charles  P. 
Jones,  for  the  appUant. 

David  Fultz  and  L.   H.   Stephenson,  for 
the  appellees. 

918  *BURKS,  J.,  delivered  the  opinion 
of  the  ccurt. 

This  case,  among  other  matters,  involves 
the  construction  of  the  will  of  Christian  Rule- 
man,  deceased.  It  would  seem  that  the  will 
was  not  written  by  the  testator.  This  is  to 
be  inferred  from  the  fact,  that  his  signature 
thereto  was  written  by  some  other  person, 
and  that  he  adopted  it  by  making  his  mark. 
It  was  attested  and  proved  by  three  subscrib- 
ing witnesses.  The  scrivener,  whoever  he 
was,  must  have  been  quite  illiterate.  The 
instrument  is  very  awkwardly  and  inartifi- 
cial ly  drawn.  Whatever  obscurity  and  am- 
biguity there  may  be  about  it,  however,  one 
thing  seems  dear:  that  it  was  the  intention 
of  the  testator,  in  the  disposition  of  his  prop- 
erty, to  observe  the  principle  of  equality. 
He  had  seven  children — four  sons  and  three 
daughters.  After  giving  to  his  wife  certain 
personal  property  absolutely,  and  two  slaves, 
Simon  and  Patsey,  during  her  life,  and  pro- 
viding further  that  she  should  have  her  sup- 
port out  of  the  home  place,  he  then  devises 
lands  to  his  daughter  Helena,  and  his  four 
sons,  to  each  of  them  a  separate  parcel  de- 
scribed by  general  metes  and  bounds,  giving 
also  to  his  son  Christian  a  negro  boy  Wil- 
liam, and  at  his  wife's  death  the  slave  Simon 
to  his  son  Conrad,  and  the  slave  Patsey  to  his 
daughter  Helena.  To  each  of  the  devisees 
to    his   sons   he   annexes    a     charge    thus: 

*  *  *  "Also  out  of  his  portion  of  the 
land  Jacob  pays  three  hundred  dollars  in 
five  years  after  my  death."  *  ♦  *  **Also 
Christian  out  of  his  portion  is  to  pay  three 
hundred  dollars  towards  towards  paying  my 
debts  to  be  paid  in  five  years  after  my  death." 

*  ♦  ♦  "Henry  Ruleman,  my  son,  I  will  and 
bequeath  to  you  one-half  of  my  land  lying 
on  the  Bull  Paster  river  by  pay — one  thousand 
dollars  towards  my  debts,  the  money,  the  half 
of  the  money  must  be  paid  in   two  years 

from  this  date,  the  balance  500  to  be 

919  paid   in   *five  years   after   my   death." 
*     *    ♦    "Conrad  Ruleman,  my  son,  I 

will   and  bequeath  that  yoa  must  pay  $100 


after  my  death  towards  paying  my  debts," 

Then  follows  this  clause,  "After  my  debts 
are  all  paid  my  daughters,  Phebe  and  Sophia, 
and  eaqual  portion  with  the  balance,  them  and 
their  heirs.  Allso  I  will  to  my  beloved  wife 
one  hundred  dollars  out  of  the  Bull  Pasture 
farm  if  not  redeemed  and  soul."  In  the  next 
(concluding)  clause,  he  appoints  Jacob  and 
Conrad  executors  of  the  will. 

It  appears  that  the  testator  died  possessed 
of  other  personal  property  besides  that  bcr 
queathed  to  his  wife;  but  of  what  description 
it  was  and  what  its  precise  value  is  not  shown. 
It  does  not  appear,  nor  has  it  been  suggested 
in  argument,  that  he  owned  any  real  estate 
except  that  mentioned  in  the  wilL  This  he 
devised  in  parcels  to  his  four  sons  and  his 
daughter  Helena,  as  before  stated,  txcept  th« 
one  moiety  of  the  Bull  Pasture  farm,  as  to 
which  he  died  intestate,  unless  it  was  devised 
by  implication  to  his  daughters,  Phebe  and 
Sophia.  The  whole  of  the  Bull  Pasture  farm 
was  under  a  deed  of  trust  to  secure  the  pay- 
ment of  a  debt  of  the  testator  to  General 
Boggs.  It  is  not  shown  what  was  the  amount 
of  this  debt,  or  of  the  other  debts  of  the  tes- 
tator, but  it  appears  that  one  half  of  the  Bull 
Pasture  farm  w^as  sold  by  the  executor  or 
suffered  by  him  to  be  sold  to  satisfy  the  Boggs^ 
debt.  The  executor  states  that  it  was  sold 
at  the  price  of  $2,800,  and  that  the  proceeds 
of  sale  and  the  personal  property  of  the 
testator  were  consumed  in  the  payment  of 
the  debts  of  the  testator,  leaving  a  defi- 
ciency of  $15.00,  which  was  paid'  by  the 
executor  out  of  his  own  means. 

It  seems  to  us,  that  construing  the  will  in 
the  light  of  the  surrounding  circumstances, 
so  far  as  we  have  them,  it  was  the  intention 
of  the  testator  to  provide  for  his  daughters, 
Phebe  and  Sophia,  portions  which,  in  his 
opinion,  would  be  equal  to  those  given 
920  to  his  other  children.  This  *object  he 
sought  to  effect  by  the  charges  afore- 
said on  the  lands  devised  to  his  sons.  These 
charges  together  amount  to  the  sum  of  $1,700. 
We  do  not  know  what  was  the  value  of  the 
property  devised  and  bequeathed  to  the  several 
children.  There  is  nothing  in  the  record  that 
enables  us  to  fix  the  value,  nojr  do  we  know 
what  was  the  estimate  of  the  testator,  ex- 
cept that  he  must  have  considered  and  de- 
termined in  his  own  mind  that  the  sum 
raised  in  the  manner  prescribed  would  se- 
cure the  desired  equality. 

In  the  view  we  take,  it  matters  but  little 
whether  the  testator  intended,  as  he  probably 
did,  that  the  seventeen  hundred  dollars  should 
be  applied  to  the  payment  of  his  debts,  includ- 
ing the  debt  due  Boggs,  and  that  the  property 
— a.  moiety  of  the  Bull  Pasture  farm  and  the 
personal  property — not  specifically  devised 
and  bequeathed,  so  far  as  it  was  not  needed 
for  debts,  should  go  to  his  two  daughters, 
Phebe  and  Sophia,  or  be  applied  for  their 
benefit,  or  whether  his  intention  was,  as  the 
learned  counsel  for  th€  appellees  contend,  to 
raise  by  the  charges  a  fund  for  the  payment 
of  the  leeacies  to  the  daughters  as  well  as  the 
debts.  The  result  in  either  case  would  be  the 
same.  If  the  former  construction  prevail, 
then  the  fund— the  personal  property  and  a 
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moiety  of  the  Bull  Pasture  farm — ^having  been 
taken  to  pay  debts,  which  the  charges  against 
the  devisees  were  intended  to  pay,  the  two 
daughters  being  thus  disappointed  will  be 
turned  over  for  reimbursement  to  the  charges 
ajgainst  said  devise^.  If  the  latter  construc- 
tion be  the  correct  one,  the  daughters,  of 
course,  are  entitled  to  whatever  remains  of 
the  fund  after  the  payment  of  debts,  and  as 
the  debts  are  all  paid,  they  are  entitled  to 
the  aggregate  amount  chargeable  by  the 
testator  against  the  lands  devised. 

One  or  the  other  of  these  constructions  must, 

we  think,  be  correct.  Practically,  in  this  case, 

it  makes  no  difference  which  shall  be  adopted. 

The  learned  counsel  for  the  appel- 

221  lant  insists  that  the  ^charges  against 
the  lands  devised  were  made  merely 

to  pay  the  debts,  and  that  the  debts  having 
been  paid  by  the  executor  out  of  the  property 
of  the  testator,  the  charges,  therefore,  cease. 
We  cannot  yield  our  assent  to  this  proposi- 
tion, for  the  reasons  already  stated.  We  do 
not  think  that  these  charges  were  in  any 
sense  contingent.  They  are,  in  our  opinion, 
absolute  in  their  nature,  and  constitute  an 
unconditional  testamentary  provision,  made 
by  the  father  for  his  two  daughters. 

The  court  is  therefore  of  opinion  that  the 
appellee,  Henry  Ruleman,  took  the  land  de- 
vised to  him  by  the  sixth  clause  of  the  tes- 
tator's will,  subject  to  a  charge  thereon  of 
$1,000  for  the  benefit  of  the  testator's  two 
daughters,  Phebe  and  Sophia,  and  that 
Harvey  M.  Jordan,  who  purchased  said  land 
from  the  said  Henry  Ruleman,  and  the  ap- 
pellant Jonathan  Siron,  who  purchased  the 
same  from  the  said  Jordan,  having  had,  sever- 
ally, notice  of  said  charge  at  the  dates  of 
their  respective  purchases,  each  of  them  ac- 
quired the  said  land  subject  to  the  charge 
thereon  of  so  much  of  the  said  sum  of 
$1,000  as  remained  unpaid  at  the  date  of  his 
purchase. 

The  court  is  further  of  opinion  that  it 
was  competent  for  the  said  executor,  and  it 
was  his  duty  to  collect  the  said  sum  of 
money  from  the  said  Henry  Ruleman,  and 
dispose  of  the  same  according  to  the  provi- 
sions of  the  (;estator's  will,  as  hereinbefore  con- 
strued; and  to  that  end,  it  was  competent  for 
him  to  file  his  bill  against  said  Henry  Rule- 
man  and  his  alienees,  to  enforce  the  charge 
ao-ainst  said  land  in  default  of  the  payment 
of  said  money,  in  whole  or  in  part. 

The  court  is  further  of  opinion  that  the 
said  Henry  Ruleman,  in  part  satisfaction  of 
the  charge  against  said  land,  paid  to  the  said 
executor,  on  the  2d  day  of  April,  1860,  $72.24, 
and  on  the  1st  day  of  September,  1860,  the 
further  sum  of  $225.96,  leaving  a  balance 
due  the  executor,  on  the  2d  day  of  No- 

222  vember,  1863,  as  agreed  by  the  *parties, 
of  $722.50;   and  this  balance  was  paid 

to  the  executor  by  the  appellant  on  the  day 
last  named,  partly  in  Confederate  States 
treasury  notes  and  partly  in  the  notes  of 
state  banks,  then  greatly  depreciated,  and 
that  the  said  notes  were  thus  paid  to  and 
received  by  the  executor  upon  the  agree- 
ment and  understanding  between  him  and  the 
appellant  that  if  the  legatees   entitled  should 


refuse  to  accept  said  notes  when  tendered  in 
payment  of  their  legacies,  the  same  should 
be  returned  by  the  executor  to  the  appellant. 

The  court  is  further  of  opinion  that  it  was 
the  duty  of  the  said  executor,  as  soon  as  he 
received  the  said  notes  under  the  agreement 
and  understanding  aforesaid,  to  apply  to 
said  legatees  and  ascertain  from  them  whether 
they  would  accept  the  said  notes,  and  if 
they  refused  to  receive  them,  he  should  have 
returned  them  to  the  appellant;  and  inas- 
much as  the  said  notes  were  never  so  re- 
turned, although  they  may  have  been  re- 
jected by  said  legatees,  if  and  when  ten- 
dered, and  whether  they  perished  on  the 
hands  of  the  executor  or  were  converted  to 
his  own  use,  in  either  case  he  became  lia- 
ble to  the  appellant  for  their  value  as  of  the 
date  at  which  he  received  them  or  a  rea- 
sonable time  thereafter,  and  in  any  decree 
which  should  have  been  rendered  against 
the  appellant,  the  latter  should  have  been 
credited  with  such  value  when  ascertained. 

But  the  court  is  further  of  opinion,  that  it 
was  improper  to  render  any  decree  fixing 
definitely  the  amount  for  which  the  appel- 
lant is  liable  to  account  until  further  pro- 
ceedings  were  had  in  the  cause.  From  the  doc- 
umentary evidence  in  the  record,  it  appears 
that  Phebe  and  Sophia,  the  two  daughters 
of  the  testator,  in  conjunction  with  their 
husbands,  instituted  a  suit  in  equity  in  the 
circuit  court  of  Pendleton  county.  West 
Virginia,  against  the  executor  aforesaid, 
and  the  other  devisees  and  legatees  under 
the  testator's  will,  the  object  of  which 
suit  was  to  enforce  the  collection  of  the 
legacies  claimed  by  the  complainants. 
223  *The  record  does  not  show  when  this 
suit  was  commenced.  Jacob  Ruleman, 
the  executor,  filed  his  answer  to  the  bill. 
It  seems  to  have  been  sworn  to  on  the  8th 
day  of  April,  1867,  and  was  probably  filed 
about  that  time.  The  cause  was  pending 
until  the  13th  day  of  April,  1872,  when 
a  final  order  was  entered  therein  in  these 
words:  "This  suit  is  dismissed  agreed." 
There  is  nothing  to  show  the  nature  of 
the  agreement  beyond  what  the  order  im- 
ports. It  at  least  implies  an  adjustment  of 
some  sort.  Hoover  v.  Mitchell  &  others,  25 
Gratt.  387.  It  may  be,  that  some  arrange- 
ment has  been  entered  into  by  which  all 
matters  in  controversy  between  the  parties 
have  been  settled  so  as  to  relieve  the  charge 
which  rests  on  the  appellant's  land,  or  the 
executor  may  have  satisfied  the  claims  of 
the  complainants,  and  the  present  suit,  while 
prosecuted  nominally  in  his  character  of  ex- 
ecutor, may  be  really  for  his  own  benefit.  If 
the  latter  suggestion  should  be  well  founded, 
the  question  would  be  presented  whether 
the  executor  would  be  allowed  to  recover 
more  than  he  has  paid  out.  See  Burton  v. 
Slaughter,  26  Gratt.  914.  It  is  worthy  of 
notice,  that  the  bill  in  this  case  was  not 
filed  until  after  the  lapse  of  nearly  twelve 
years  from  the  date  of  the  payment  of  the 
Confederate  money  and  bank  notes  in  1863, 
and  more  than  twelve  months  after  the  dis- 
missal of  the  suit  in  West  Virginia  already 
referred  to.    In  the  answer  of  the  executor 
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in  the  last  named  suit,  it  is  stated  that  the 
complainant  Sophia  resides  in  one  of  the 
western  states,  and  that  the  complainant 
Phebe  resides  in  West  Virginia  and  is  de- 
ranged. Under  these  circumstances,  we 
think,  that  before  any  decree  should  have 
been  rendered  subjecting  the  lands  of  the 
appellant,  the  nature,  extent  and  effect  of 
any  adjustment  of  rights  and  claims  which 
may  have  been  entered  into  between  the 
executor  and  the  devisees  and  legatees 
should  have  been  inquired  into,  and  that 
Phebe  and  Sophia^  the  two  daughters  of 
the  testator,  should  have  been  made  parties 

to  the  cause. 
224  *The  court  is  therefore  of  opinion, 

that  the  decree  appealed  from  should 
be  reversed,  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  require  the 
complainant  to  amend  his  bill  making  ad- 
ditional parties,  and  for  further  proceed- 
ings in  conformity  with  the  views  hereinbe- 
fore expressed,  in  order  to  a  final  decree. 

MONCURE,  P.,  dissented. 

The  decree  was  as  follows: 

This  day  came  again  the  parties,  by  their 
counsel,  and  the  court,  having  maturely 
considered  the  transcript  of  the  record  of 
the  decree  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in  a 
written  opinion  filed  with  the  record,  that  the 
said  decree  is  erroneous.  Therefore  it  is 
decreed  and  ordered  that  the  said  decree  be 
reversed  and  annulled,  and  that  the  appel- 
lant recover  against  the  appellee,  Jacob 
Ruleman,  executor  of  Christian  Ruleman,  de- 
ceased, his  cost  by  him  expended  in  the  prosecu- 
tion of  his  appeal  aforesaid  here,  to  be  levied 
of  the  goods  and  chattels  of  his  testator  in  his 
hands  to  be  administered.  And  this  cause 
is  remanded  to  the  said  circuit  court,  with 
directions  that  the  complainant  be  required 
to  amend  his  bill  making  additional  parties, 
and  for  further  proceedings,  in  conformity 
with  the  written  opinion  aforesaid,  in  order 
to  a  final  decree. 

Which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Highland  co'unty. 

Decree  reversed. 


225      ^Morrison  ▼.  Bausemer  &  Co.  &  als. 

September  Term.  1879.  Staunton.  1 
M  claimed  to  subject  the  proceeds  of  land  under  a 
deed  of  tmst  duly  recorded.  B  claimed  priority 
of  M*8  deed  under  an  unrecorded  Judgment  ren- 
dered before  tbe  deed  of  trust  was  executed,  on 
tbe  ground  tbat  N.  a  trustee  in  M's  deed,  bad 
notice  of  tbe  judarment  at  tbe  time  of  tbe  execu- 
tion of  tbe  deed— Held: 

I.  Wbcthor  Notice  to  Agent,  Notice  to  Priacipal.«-If 
an  affent  before  tbe  commencement  of  bis 
arency.  received  notice  of  an  unrecorded  lien  od 
real  estate  of  wbtcb  bis  principal  afterwards 

•Knowlads«of  Agpent— In  Jobnson^s  ex'or  v.  Nat. 
Ex.  Bank.  Ricbmond.  SSQratt.  4M  tbe  principal  case 
was  cited  and  its  controlllnflr  principle  affirmed- 
See  also  2  Min.  Inst  (4tb  Ed.)  972:  1  Am.  &  Eng. 
Ency.  of  Law  (S  Ed.)  1149:  Cbapman  v.  Cbapmaa.  9! 
Va.  407:  Arbuckle  v.  Gates  &  Brown.  95  Va.  818. 


becomes  a  purchaser,  sucb  notice  of  tbe  agent 
will  not  be  imputable  to  tbe  principal  unless 
tb ere  be  very  strong  evidence  tbat  at  tbe  time 
of  tbe  purchase,  tbe  agent  remembered  the  fact 
that  he  bad  received  such  notice. 
a.  Notice  to  A^rent- Evidence. —Though  N.  then  a 
deputy  clerk  in  the  clerk's  office  where  the  Judg- 
ment  was  recovered,  made  a  copy  of  said  Judg- 
ment about  twelve  months  before  the  execution 
of  M's  deed,  this  is  not  of  Itself  sufficient  evi- 
dence of  bis  recollecting  the  fact  when  the  deed 
was  executed :  and  there  being  no  other  evidence 
of  the  fact,  the  deed  of  M  has  priority  over  the 
Judgment  of  P. 

In  a  suit  in  equity  in  the  circuit  court  of 
Rockingham,  in  which  certain  judgment 
creditors  of  Samuel  S.  Coffman,  Michael  D. 
Coffman  and  Jason  N.  Bruffy,  individually 
and  as  partners,  were  plaintiffs,  and  said 
Coffmans  and  BruflFy  were  defendants,  a 
decree  was  made  directing  a  commissioner  to 
take  an  account  of  the  debts  of  the  said 
CoflFmans,  which  were  liens  on  a  tract 

226  of  land  conveyed  by  *them  by  two 
deeds  in  trust,  the  first  to  secure  to 

James  W.  Morrison  a  debt  of  $12,000,  and 
the  second  to  secure  all  their  debts  equally. 

The  commissioner  made  his  report,  stat- 
ing debts  which,  with  their  interest  to  Sep- 
tember, 1872,  amounted  to  $65,577.70.  Of 
these,  two  were  by  judgments  reported  to  have 
priority  over  Morrison's  deed  of  trust — one 
of  them  for  $5,391.30,  and  the  other  for  be- 
tween five  and  six  thousand  dollars. 

By  consent,  there  was  a  decree  for  the 
sale  of  the  land,  and  it  was  sold  on  a  credit 
of  one.  two,  three,  and  four  years,  and 
brought  $25,223.75. 

There  was  a  decree  for  a  further  account 
of  debts;  and  the  commissioner  reported  a 
judgment  of  Bausemer  &  Co.  against  Wash- 
ington Swink  and  Coffmans  and  Bruffy  as 
having  priority  over  Morrison's  deed  of 
trust.  This  was  a  judgment  for  $660.10,  with 
interest,  rendered  by  the  circuit  court  of 
Rockingham  at  the  October  term,  1868. 
This  judgment  was  docketed  in  the  county 
of  Augusta,  but  was  not  docketed  in  Rock- 
ingham; and  the  ground  on  which  it  was 
claimed  it  had  priority  of  the  deed  of  trust 
was  that  A.  M.  Newman,  one  of  the  trustees 
in  Morrison's  deed,  had  notice  of  the  judg- 
ment at  the  time  of  the  execution  of  said 
deed.  The  evidence  on  this  question  will 
be  seen  in  the  opinion  of  Judge  Moncure. 

The  cause  came  on  to  be  heard  on  the 
24th  of  June.  1878,  when  the  court  held  that 
the  judgment  of  Bausemer  &  Co.  had  prior- 
ity of  the  deed  of  trust  to  secure  Morrison, 
and  that  it  must  be  first  satisfied  out  of  the 
purchase  money  of  the  land  after  the  pay- 
ment of  the  two  judgments  previously  re- 
ported as  having  priority  of  Morrison's  deed 
of  trust.  'And  Morrison,  thereupon,  applied  to 
this  court  for  an  appeal ;    which  was  awarded. 

J.  S.  Harnsberger  and  Jacob  N.  Liggett, 
for  the  appellant. 

227  *John  E.  Roller,  for  the  appellees. 
MONCURE,  P.,   delivered  the   opin- 
ion of  the  court. 

The   controversy  in   this  case   is   among 
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creditors  of  the  same  debtors  having  liens 
on  the  same  real  estate  of  such  debt- 
ors, and  is  concerning  the  order  of  priority 
of  said  liens   respectively  among  themselves. 

The  said  real  estate  consists  of  several 
hundred  acres  of  land  situate  in  the  county 
of  Rockingham,  which  was  owned  by  the 
said  debtors,  to  wit:  S.  A.  Coffman  and  M. 
D.  Coffman. 

The  said  creditors  claiming  on  the  one 
side  are,  the  appellant  James  W.  Morrison, 
who  claims  a  lien  on  the  said  real  estate 
under  a  deed  of  trust  dated  the  16th  day  of 
September,  1870,  and  duly  recorded  on  the 
same  day  in  the  clerk's  office  of  the  county 
court  of  said  county,  between  the  said  S.  A. 
Coffman  and  Fannie  M.  his  wife,  and  the 
said  M.  D.  Coffman,  of  the  one  part,  and  A. 
M.  Newman  and  N.  K.  Trout,  of  the  other 
part,  whereby  the  said  real  estate  was  con- 
veyed by  the  former  to  the  latter  in  trust  to 
secure  the  payment  of  a  debt  of  twelve 
thousand  dollars  and  interest  thereon,  due 
to  the  said  Morrison  and  to  be  paid  as  men- 
tioned in  the  said  deed;  and  the  appellees. 
Jacob  N.  Liggett  and  John  T.  Harris,  who 
claim  a  lien  on  the  said  real  estate  under  a 
deed  of  trust  dated  the  19th  day  of  Febru- 
ary, 1871,  and  duly  recorded  about  the  same 
time  in  the  same  clerk's  office,  between  the 
grantors  aforesaid,  of  the  one  part,  and  the 
said  Liggett  and  Harris,  of  the  other  part, 
whereby  the  said  real  estate  was  conveyed 
by  the  former  to  the  latter  (subject  to  the 
deed  of  trust  aforesaid),  in  trust  to  secure 
all  creditors,  sureties  and  endorsers  of  said 
grantors  as  mentioned  in  said  last  men- 
tioned deed  of  trust. 

And  the  said  creditors  claiming  on  the 
other  side  in  the  said  controversy  in  this 
case  are,  the  appellees  Bausemer 
288  *&  Co.,  who  claim  a  lien  on  the  said 
real  estate  under  and  by  virtue  of  a 
judgment  of  the  circuit  court  of  said  county 
in  their  favor  as  plaintiffs  against  Wash- 
ington Swink  and  S.  A.  Coffman,  M.  D.  Coff- 
man and  J.  N.  Bruffy,  late  partners  in  trade 
under  the  firm  of  Coffman  &  Bruffy,  ren- 
dered at  the  October  term  1868  of  said  court, 
on  which  judgment  a  writ  of  fieri  facias  was 
issued  on  the  22d  day  of  August,  1877,  and 
returned  "no  property,"  September  3d,  1877. 

The  said  judgment  appears  to  have  been 
never  docketed  in  the  said  county  of  Rock- 
ingham. 

If,  therefore,  the  controversy  in  this  case 
depended  merely  upon  the  rendition  of  the 
judgment  without  being  afterwards  dock- 
eted on  the  one  side,  and  the  execution  of 
the  deeds  of  trust  afterwards  duly  recorded 
as  aforesaid  on  the  other,  there  could  be 
no  ground  for  controversy  and  no  doubt 
about  the  priority  of  the  lien  under  said 
trust  deeds  and  each  of  them  over  the  lien 
of  the  said  judgment  creditors  on  the  said 
real  estate  in  Rockingham  county. 

But  the  said  judgment  creditors  contend 
that  the  said  creditors  claiming  as  purchas- 
ers under  the  said  deeds  of  trust  respect- 
ively, or  rather  under  the  said  deed  to  A.  M. 
Newman  and  N.  K.  Trout  as  trustees,  were 
purchasers  of  the  real  estate  thereby  con- 


veyed with  notice  of  the  judgment  afore- 
said, and  that  therefore  their  purchase  was 
subject  to  a  lien  of  the  said  judgment  on  the 
said  real  estate  just  as  it  would  have  been 
if  the  said  judgment  had  been  duly  dock- 
eted in  the  clerk's  office  of  the  county  court 
of  said  county.  The  Code  declaring  that  **no 
judgment  shall  be  a  lien  on  real  estate  as  against 
a  purchaser  for  valuable  consideration  without 
notice,  unless  it  be  docketed,"  &c.;  thus  im- 
plying that  a  judgment  shall  be  a  lien  on 
real  estate  as  against  a  purchaser  thereof 
for  valuable  consideration^  if  he  made  the 
purchase  with  notice  of  such  judgment, 
although  the  same  was  not  docketed. 

It   is   not   pretended    that   the    said 

229  credi&or,    claiming    under    ♦the    said 
deed  of  trust  to  Newman  and  Trout, 

trustees,  had  himself,  at  the  time  of  the 
execution  of  said  deed,  or  at  any  other  time, 
personal  notice  or  knowledge  of  the  exist- 
ence of  the  said  judgment. 

But  it  is  contended  by  the  counsel  of  the 
said  judgment  creditors,  the  said  appellees, 
Bausemer  &  Co.,  that  the  said  trustee.  New- 
man, had  such  notice  at  that  time,  and  that 
notice  to  him  was,  in  legal  effect,  notice  to 
the  creditors  secured  by  the  said  deed  of  trust. 

It  may,  perhaps,  be  conceded,  and  will  be 
for  the  purpose  of  this  case,  that  notice  to 
the  trustees,  or  one  of  them,  at  the  time  of 
the  execution  of  the  deed  of  trust,  was,  in 
legal  effect,  notice  to  the  creditor  thereby 
secured,  and  that  though  such  notice  was 
received  a  year  or  more  or  any  time  before 
the  execution  of  said  deed,  yet,  if  it  was 
actually  remembered  by  such  trustee  at  the 
time  of  the  execution  of  said  deed,  it  will 
effect  such  creditor  just  as  if  it  had  been  so 
received  and  was  so  remembered  by  him. 

It  is  very  clear,  however,  that  if  a  trustee 
in  a  deed  of  trust  to  secure  a  debt  have  no- 
tice or  knowledge  of  the  existence  of  a  judg- 
ment against  the  grantor  in  the  deed  of 
trust  at  a  time  anterior  to  the  execution  of  the 
deed  of  trust,  but  have  no  remembrance 
of  such  existence  at  the  time  of  such  execu- 
tion, the  trust  creditor  will  not  be  at  all 
affected  by  such  anterior  notice  or  knowl- 
edge on  the  part  of  such  trustee. 

Now  in  this  case,  it  appears  that  the  trus- 
tee, Newman,  about  a  year  before  the  exe- 
cution of  the  said  deed  of  trust  to  him  and 
Trout,  had  notice  or  knowledge  of  the  ex- 
istence of  the  said  judgment.  He  was  then 
writing  in  the  clerk's  office  of  the  court  in 
which  said  judgment  was  rendered,  and  as 
deputy  or  assistant  of  said  clerk  made  a 
copy  of  said  judgment,  signing  the  clerk's 
name  thereto;  which  copy  was  wanted  by 
the  judgment  creditors  for  the  purpose  of 
having  the  same  registered  in  the  county  of 
Augusta,   in   which  it   is  believed  that 

230  Washington      Swink.     the    *principal 
debtor  in   the   said  judgment,  owned 

some  real  estate.  It  does  not  appear  that  the 
said  Newman  ever  saw  or  heard  of  the  said 
judgment  or  copy  after  he  made  the  Utter. 
It  is  to  be  presumed  from  the  mere  fact 
that  the  said  Newman,  as  deputy  or  assist- 
ant clerk,  made  the  copy  as  aforesaid  about 
a  year  before  the  execution  of  the  deed  of 
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trust,  remembered  the  said  judgment  at  the 
time  of  the  execution  of  said  deed? 

There  is  no  evidence  in  the  case  that  he 
did  so  remember  the  said  fact  at  the  time 
of  the  execution  of  said  deed  but  the  occur- 
rence of  the  fact  itself  at  the  time  it  occurred. 

The  said  Newman  was  examined  as  a  wit- 
ness in  the  case  by  the  appellant,  and  his 


Now  let  use  look  at  the  authorities  re- 
ferred to  in  the  argument  of  this  case  and  see 
if,  according  to  them,  the  pleadings  and  the 
proofs  in  the  case  show  that  the  appellant, 
by  the  deed  of  trust  in  his  favor  aforesaid, 
became  a  purchaser  of  the  land  therebv 
conveyed  with  notice  of  the  judgment  which 
had  previously  been  obtained  as  aforesaid, 


evidence  stroi^ly  tends  to  show,  that  at  the    by  the  appellees,  Bausemer  &  Co.  against 


time  of  the  execution  of  the  said  deed  of 
trust  he  had  no  recollection  of  the  said  fact. 
Being  asked  on  his  examination  by  the  appel- 
lants :  "State  whether  or  not  in  the  fall  of 
1870,  September,  the  date  of  the  said  deed  of 
trust  you  had  any  knowledge  or  recollection 
of  the  Bausemer  judgment,  a  copy  of  which 
Marked  'W.  G.  B.*  is  filed  with  the  deposition 
of  Wm.  A.  Burnett?"  he  answered:  "At 
this  time  I  can't  say  that  I  had  any  recol- 
lection one  way  or  the  other  about  it  at  that 
time."  Being  further  asked:  "State  whether 
or  not  any  liens  upon  the  land  conveyed  by 
the  deed  of  trust  were  taken  up  with  the 
$12,000  secured  in  the  deed  of  trust  to  J.  W. 
Morrison?"  he  answered:  "There  were." 
And:  "State  if  you  know  why  the  two  liens 
reported  in  report  of  October  3d,  1872, 
the  one  in  favor  of  L.  Sangster  ^  Co.,  and 
the  other  in  favor  of  Geo.  H.  Koontz, 
guardian,  were  not  paid  off?"  he  answered: 
"The  lien  in  favor  of  L.  Sangster  &  Co. 
was  yet  then  in  controversy  in  the  court 
of  appeals,  and  it  was  agreed  between  D. 
S.  A.  Coffman  and  T.  W.  Morrison,  that 
is  should  not  be  paid  out  of  those  $12,000. 
The  judgment  in  favor  of  Geo.  H.  Koontz, 
guardian,  had  been  rendered  in  the  cir- 
cuit court  of  Shenandoah  county 
281  *in  August,  1870,  and  we  had  no 
knowledge  of  it  at  the  time?"     And: 


Swink  and  Coffmans  and  Bruffy.  Le  Neve  v, 
Le  Neve,  Leading  Cases  in  Equity,  edition 
of    1877,   vol.    II,   part   I,   pp.    109,   227   and 

notes,  English  and  American.  Minor's 
232       Institutes,    edition    of   *1877,   vol.    II, 

pp.  887,  890,  the  cases  there  cited: 
The  Distilled  Spirits,  11  Wall.  U.  S.  R.  p. 
356;  Hord's  adm'r  v.  Colbert  &  als.,  28 
Gratt.  49;  Shurtz  &  als.  v.  Johnston  &  als., 
Id.  657;  Nash  v.  Nash  &  als..  Id.  686. 

Without  repeating  in  detail  the  substance 
of  what  is  shown  by  the  said  authorities,  it 
clearly  appears  from  them  that,  according 
to  the  pleadings  and  proofs  in  this  case, 
the  appellant,  claiming  a  lien  in  the  said  land 
in  Rockingham  county  under  the  deed  of  trust 
in  his  favor  as  aforesaid,  cannot  be  regarded  as 
a  purchaser  of  the  said  land  with  notice  of 
any  lien  thereon  by  reason  of  the  judgment 
aforesaid  in  favor  of  the  appellees,  Bause- 
mer &  Co.,  or  with  any  notice  of  the  sai4 
judgment,  actual  or  constructive.  The  author- 
ities referred  to  clearly  show  that  if  an  agent, 
before  the  commencement  of  his  agency,  re- 
ceive notice  of  an  unrecorded  lien  on  real 
estate  of  which  his  principal  afterwards 
becomes  a  purchaser,  such  notice  of  the 
agent  will  not  be  imputable  to  the  principal, 
unless  there  be  very  strong  evidence  that  at 
the  time  of  the  purchase  the  agent  remem- 
bered the  fact  that  he  had  received  such 
"Was   there   or   not   at   the   time    that   the  |  notice.     Certainly  there  is  no  such  evidence 


$12,000  was  disbursed  in  the  payment  of 
liens  upon  the  property  conveyed  in  the 
trust  any  other  lien  which  had  priority  over 
the  deed  of  trust  that  you  knew  of?"  he  an- 
swered: "It  was  our  purpose  to  discharge 
all  the  liens  that  we  knew  of  with  the  $12,000, 
except  that  of  Sangster  &  Co."  And  being 
asked,    on    cross-examination,    among    other 


in  this  case,  but  the  contrary. 

The  court  is  therefore  of  opinion  that  the 
decree  appealed  from,  to  wit:  the  decree  of 
the  24th  day  of  June,  1878,  is  erroneous,  in 
decreeing  that  the  judgment  in  favor  of  W. 
G.  Bausemer  &  Co.  against  Washington 
Swink  and  Coffmans  and  Bruffy,  in  said 
decree  mentioned,  **is  a  lien  upon  the  land 


things  by  the  appellees  Bausemer  &  Co.  i  .^  ^^  ^^jjj  ^^^  proceedings  mentioned,  hav- 
^i?^  P?'lu''"  J^v^^u'"^  ^^  ^""^  i'""^!  ^^^^  '  ing  priority  over  the  deed  of  trust  to  New 
'!,:^.^I  :}}'^uJV.'J.^}li^^^^^^^^        I'f^mfn^and  ^rout,   trustees,  in   which   J.   W 


to         . 

writing  in   the   clerk's  office   of   the  circuit 
court   of   Rockingham   from   July,   1869,   to  | 
May,   1870,    is   my    recollection   now,    for   A. 
L.  Lindsay,  clerk  of  the  court.    I  did  nearly  | 
all  the  writing;  he  did  very  little.  ] 

And  J.  R.  Jones,  a  commissioner  in  chan- 
cery, was  also  examined  as  a  witness  in  the 
case  by  the  appellees  Bausemer  &  Co.,  and  , 
his  evidence  tends  to  show  the  same  fact.  ! 
Being  asked  on  cross-examination,  "Could 
you  undertake  to  recollect  or  give  the  de-  , 
tails  of  one  in  a  hundred  abstracts  of  judg- 
ments that  have  been  before  you  in  the  va-  j 
rious  matters  of  account  which  have  been 
before  you  since  August  2d,  1875?"  he  an- 
swered:   "A  very  large  proportion  I  would 
not  recollect;   I   would   recollect  very   few 
unless  my  attention  was  specially  called  to 
them,  as  was  the  case  here;  I  recollect  this 
because  my  attention  was  especially  called 
to  it— to  this  abstract  W.  G.  B." 


W. 
Morrison  is  secured,  and  said  judgment  must 
be  first  satisfied  out  of  the  proceeds  of  the 
land  sold  under  decree  on  this  cause  after  the 
payment  of  the  two  liens  stated  in  Com- 
missioner Newman's  report  of  the  13th  of 
October.  1872,  as  having  priority  over  the 
Morrison  deed  of  trust,"  and  that  the  said 
decree  ought  to  be  reversed  and  an- 
nulled, and  the  cause  be  remanded  to 
233  *the  said  circuit  court  for  further 
proceedings  to  be  had  therein  to  a 
final  decree,  in  conformity  with  the  forego- 
ing opinion. 

The  decree  was  as  follows: 

Upon  appeal  from  and  supersedeas  to  a 
decree  of  the  circuit  court  of  Rockingham 
county,  pronounced  on  the  24th  day  of  June, 
1878,  in  a  chancery  cause  then  therein  de- 
pending, in  which  the  Baltimore  Agricultural 
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Aid    society   was    plaintiff   and    Samuel    A. 
Coffman  and  others  were  defendants. 

This  day  came  again  the  parties,  by  their 
counsel,  and  the  court,  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that,  according  to 
the  pleadings  and  proofs  in  this  cause,  the  ap- 
pellant, claiming  a  lien  on  the  lands  in  Rock- 
ingham county  under  the  deed  of  trust  in 
his  favor  in  the  proceedings  mentioned,  can- 
not be  regarded  as  a  purchaser  of  said  land, 
with  notice  of  any  lien  thereon,  by  reason 
of  the  judgment  in  favor  of  the  appellees, 
Bausemer  &  Co.,  in  the  said  proceedings  men- 
tioned, or  with  any  notice  of  the  said  judg- 
ment, actual  or  constructive ;  that  the  legal 
authorities  bearing  upon  the  case  clearly  show 
that  if  any  agent,  before  the  commencement 
of  his  agency,  receive  notice  of  an  unrecorded 
lien  on  real  estate  of  which  his  principal  after- 
wards becomes  a  purchaser,  such  notice  of  the 
agent  will  not  be  imputable,  to  the  principal, 
unless  there  be  very  strong  evidence  that  at 
the  time  of  the  purchase  the  agent  remembered 
the  fact  that  he  had  received  such  notice; 
that  there  is  certainly  no  such  evidence  in 
this  cause,  but  the  contrary;  and  that  the 
decree  appealed  from,  to  wit:  the  decree  of 
the  24th  day  of  June,  1878,  is  erroneous  in 
decreeing  that  the  judgment  in  favor  of  W. 
G.  Bausemer  &  Co.  against  Washing- 
234  ton  *Swink  and  Coffmans  and  Bruffy, 
in  said  decree  mentioned,  "is  a  lien 
upon  the  land  in  the  bill  and  proceedings 
mentioned,  having  priority  over  the  deed  of 
trust  to  Newman  and  Trout,  trustees,  in 
which  J.  W.  Morrison  is  secured,  and  said 
judgment  must  be  first  satisfied  out  of  the 
proceeds  of  the  lands  sold  under  decree  in  the 
cause  after  the  payment  of  the  two  liens 
stated  in  Commissioner  Newman's  report 
of  the  13th  of  October,  1872,  as  having  pri- 
ority over  the  Morrison  deed  of  trust. 

Therefore,  it  is  decreed  and  ordered  that 
the  said  decree  be  reversed  and  annulled,  and 
that  the  said  appellees,  Bausemer  &  Co.,  pay 
to  the  appellant  his  costs  by  him  expended  in 
the  prosecution  of  his  appeal  aforesaid  here. 

And  it  is  ordered  that  the  cause  be  re- 
manded to  the  said  circuit  court  for  further 
proceedings  to  be  had  therein  to  a  final  decree, 
in  conformity  with  the   foregoing  opinion. 

Which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Rockingham  county. 

Decree  reversed. 


235 


*Garber*s  Adm'r  v.  Armcntrout. 

September  Term.  1879,  Staunton. 


In  June,  1859. 6  and  R.  his  wife,  in  consideration 
of  ll.OOO,  did  sell  and  convey  to  A  all  their  Interest 
in  and  claim  to  any  property,  real  and  personal, 
of  whlcb  C,  tbe  father  of  said  R.  may  die  pos- 
sessed. This  deed  is  duly  executed,  and  the  wife 
privily  ezamin%d.  After  the  death  of  C,  in  the 
lifetime  of  G,  A  is  put  in  possession  of  R's  share 
of  her  father's  estate,  real  and  personal;  but  upon 
the  death  of  G.  R  flies  a  bill  aflrainst  A  to  recover 
the  property,  on  the  ground  that  the  deed  was  a 


834,  235,  2S6 

nullity  as  to  her.    In  1878  there  is  a  decree  in  her 

favor:  and  then  A  brlnffs  assumpsit  affainst  O'a 

adm'r  to  recover  back  the  11,000  he  had  paid  for 

the  property— Hwj>: 

1.  Deed  Voids,  to  Wife. -The  deed  was  properly 
held  to  be  a  nullity  as  to  R. 

a.  fi«Be-Assampslt.*-A88ump8ltby  A  will  lie  to 
recover  the  purchase  money. 

3.  3sme— Action  for  Purcbsse  M^ey— UaltatleaJL 
-The  cause  of  acUon  of  A  did  not  arise  until  the 
decree  settin^r  aside  the  deed  In  favor  of  R;  and 
the  action  havinsr  been  brouirht  immediately 
thereafter,  the  sutute  of  limitations  was  no  bar 
to  it 

The  case  is  fully  stated  in  the  opinion  of 
the  court  delivered  by  Christian,  J. 

Sheffey  &  Bumbgardner,  for  the  appellant 
David  Fultz,   for  the  appellee. 

CHRISTIAN,   J.,    delivered    the    opinion 
of  the  court. 
236  *This  is   writ  of  error  to  a  judg- 

ment of  the  .circuit  court  of  Augusta 
county. 

The  action  was  assumpsit  brought  by  the 
appellee  (Armentrout)  against  the  personal 
representative  of  Isaac  Garber,  to  recover 
the  sum  of  $1,000,  which  it  is  alleged  was 
paid  by  Armentrout  to  Garber  in  his  life- 
time under  a  mistake,  and  for  which  Ar- 
mentrout  received  no  consideration. 

The  facts  proved  may  be  briefly  stated  as 
follows: 

On  the  lOth  of  June,  in  the  year  1859,  a 
deed  was  executed  by  Garber  and  wife  to 
Armentrout,  as  follows: 

This  deed,  made  this  10th  day  of  June,  in 
the  year  1859,  between  Isaac  Garber  and 
Rebecca  J,,  his  wife,  of  the  county  of  Au- 
gusta and  state  of  Virginia,  of  the  one  part, 
and  Albert  P.  Armentrout,  of  the  same 
county    and  state  aforesaid,  of  the  other  part. 

Witnesseth:  That,  in  consideration  of  the 
sum  of  one  thousand  dollars,  to  them  in 
hand  paid  by  the  said  Albert  P.  Armentrout, 
the  receipt  of  which  is  hereby  acknowledged, 
the  said  Isaac  Garber  and  Rebecca  Jane, 
his  wife,  do  grant  and  convey  unto  the  said 
Albert  P.  Armentrout  all  their  interest 
in  and  claim  to  any  property,  real  or  per- 
sonal, of  which  Chas.  Armentrout,  the  father 
of  said  Rebecca  J.  Garber,  may  die  pos- 
sessor. As  witness  their  signatures  and 
seals  this  day  and  year  above  written. 

Isaac   Garber,  [Seal.] 

Rebecca  Jane  Garber,  [Seal] 

This  deed  was  acknowledged  before  a 
notary  public  by  Garber  and  wife — the  wife's 
acknowledgment  and  privy  examination 
being  taken  and  made  in  the  mode  pre- 
scribed by  law. 

Charles  Armentrout,  the  father  of  Mrs. 
Garber  and  of  the  grantee,  Albert  P.  Ar- 
mentrout, was  ■  living  at  the  date  of  this 
deed,    and    did    not    depart    this    life    until 


•Failure  of  Consideration.— This  case  is  followed  in 
Newberry  Land  Co.  ▼.  Harman  Newberry.  06  Va. 
111.  and  Robinson  r.  Wclty,  40  W.  Va.  895,  In  holding 
that  assumpsit  will  lie  for  money  paid  under  an 
asrreement  for  a  consideration  that  wholly  f alia. 
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S87  March  *1863,  when  he  died  intestate. 
The  sum  of  $1,000  was  paid  by  Ar- 
mentrout  to  Garber  upon  the  delivery  of  the 
deed;  and  by  him  invested  in  a  tract  of  land, 
which  upon  his  death,  in  the  year  1872,  wa6 
devised,  with  all  his  estate,  real  and  personal,  to 
his  wife,  to  be  held  by  her  until  his  youngest 
child  arrived  at  age,  when  his  estate  was  to  be 
equally  divided  between  his  wife  and  children. 

After  the  death  of  Charles  Armentrout, 
the  interest  of  Garber  and  wife  in  his  per- 
sonal estate  was  paid  to  Albert  P.  Armen- 
trout, amounting  to  $518.32,  Confederate 
money.  He  was  also  put  in  possession  of  that 
portion  of  the  real  estate  of  Charles  Armen- 
trout to  which  Rebecca  Garber  was  entitled  as 
one  of  the  heirs,  and  which  it  was  supposed 
had  been  conveyed,  by  deed  of  June  10th, 
1859,  above  referred  to,  to  Albert  P.  Armen- 
trout He  was  in  possession  of  this  real  es- 
tate, and  had  received  the  personal  estate  to 
which  Garber  and  wife  were  entitled  during 
the  lifetime  of  Isaac  Garber. 

After  his  death — to  wit:  in  the  year  1876 
— his  widow,  Rebecca  Jane,  who  was  a 
daughter  of  Charles  Armentrout,  together  with 
his  other  heirs,  filed  a  bill  in  the  circuit  court  of 
Augusta  county,  for  partition  of  the  real  es- 
tate of  Charles  Armentrout.  In  that  bill 
Mrs.  Garber  alleged  that  the  deed  executed 
by  her  husband  and  herself  ot  Albert  P. 
Armentrout,  by  which  they  conveyed  to 
him  their  interest  in  the  estate  of  her 
father,  Charles  Armentrout  (who  was  then 
living),  was,  so  far  as  she  is  concerned,  a 
mere  nullity ;  that  at  the  time  of  the  execution 
of  that  instrument,  she  was  under  the  disabili- 
ties of  coverture,  and  that  it  cannot  operate 
against  her  as  an  estoppel ;  and  that  said  paper 
writing  passed  no  title,  so  far  as  she  is  con- 
cerned; and  that  she  is  entitled  to  her  share 
of  the  real  estate  of  her  father  of  which 
he  died  seized  and  possessed  and  intestate. 

It  is  not  necessary  to  notice,  in  this  opin- 
ion the  proceedings  in  this  chancery 
888      cause  for  partition  of  the  real  *estate 
of  Charles  Armentrout,  except  to  remark 
that  upon  the  answer  of  Albert  P.  Armen-  I 
trout  (the  appellee  here),  and  depositions  of  | 
witnesses,  and  a  full  hearing  of  the  whole  | 
case,  the  cicuit  court  of  Augusta  held  (and  we 
think   rightly   held)    "that  the  deed  executed 
on  the  10th  day  of  June,  1859,  by  Isaac  Gar- 
ber  and  the  plaintiff,   Rebecca  Jane  Garber, 
then  the  wife  of  the  said  Isaac  Garber,  was 
wholly  inoperative  as  a  bar,  either  by  grant  or 
by  estoppel,  to  the  title  of  said  Rebecca  Jane 
Garber,  derived  by  descent  from  her  father, 
Charles   Armentrout,   deceased,    (who   died 
after  the  date  of  said  deed),  in  and  to  an  ! 
undivided  share  and  interest  of  one-sixth  of  i 
said  land,  as  heir  at  law  to  her  father;"  and  | 
by  decree   of  said  court  one-sixth   of  said  ! 
land  was  accordingly  assigned   to    Mrs.   Gar- 
ber. which  was  the  same  interest  which  Al- 
bert P.  Armentrout  claimed  under  the  deed 
executed    and    delivered    to    him    by    Isaac 
Garber  and  wife.     This  decree  was  entered 
on  the  28th  November,  1877. 

In  May,  1878.  the  action  of  assumpsit, 
which  is  the  subject  af  the  writ  of  error  be- 
fore us,  was  brought  by  Albert  P.  Armen- 


trout against  the  administrator  of  Isaac 
Garber,  the  object  of  which,  as  before  stated, 
was  to  recover  back  the  $1,000  which  he  had 
paid  for  the  interest  of  Garber  and  wife  in  the 
estate  of  Charles  Armentrout.  A  jury  was 
waived  and  the  matters  both  of  law  and  fact 
were  submitted  to  the  court  The  facts  above 
detailed  were  proved,  and  the  proceedings  of 
the  chancery  cause  and  the  decree  in  that 
cause  were  offered  as  evidence;  and  the  cir- 
cuit court,  after  giving  credit  to  the  defend- 
ant for  the  scale  value  of  the  Confederate 
money  received  by  the  plaintiff,  and  also 
after  charging  the  plaintiff  with  certain 
rents  and  profits,  entered  a  judgment  for  the 
balance—to  wit:  the  sum  of  $976.76 — with  in- 
terest thereon  from  the  3d  day  of  June, 
1872,  till  paid,  and  costs. 

To   this   judgment   a   writ   of  error   was 
awarded    by    one    of    the    judges    of    this 
court. 

839  ♦•The  court  is  of  opinion  that  there 
is  no  error  in  this  judgment  of  the 

circuit  court. 

The  action  of  assumpsit  is  essentially  an 
equitable  action. 

It  always  lies  to  recover  money  which 
the  defendant  ex  equo  et  bono  ought  not  to 
retain  in  his  hands.  It  is  a  general  rule  that 
where  one  man  has  in  his  hands  money  which, 
according  to  the  rules  of  equity  and  good 
conscience  belongs  to  and  ought  to  be  paid 
to  another,  an  action  will  lie,  for  such  money  as 
money  received  by  defendant  to  plaintiff's    use. 

It  also  lies  for  money  paid  under  a  mistake, 
or  upon  a  consideration  which  happens  to 
fail.  It  was  said  by  Lord  Mansfield,  in 
Moses  V.  McFerland,  2  Burrow's  R.  1012, 
that  the  action  of  assumpsit  is  a  kind  of  equita- 
ble action,  which  he  thought  very  beneficial. 
It  lies  for  money  which  ex  equo  et  bono 
the  defendant  ought  to  refund.  See  2  Rob. 
Pract.  (new.),  449,  450,  and  cases  there 
cited;  also  23  Eng.  Com.  Laws,  R.  432. 

Applying  these  acknowleged  principles  of 
law  to  the  case  before  us,  it  is  plain  that  the 
judgment  of  the  circuit  court  is  not  erro- 
neous. The  $1,000  paid  by  Armentrout  to 
Garber  under  the  mistaken  belief  that,  at  the 
death  of  Charles  Armentrout,  he  (the  defend- 
ant in  error)  would  receive  the  interest  of 
Mrs.  Garber  in  her  father's  estate,  was  oaid 
upon  a  consideration  which  failed.  Mrs.  Gar- 
ber, after  the  death  of  her  husband,  havintj  re- 
pudiated her  contract  with  the  defendant  in 
error  (Albert  P.  Armentrout),  made  when  she 
was  under  disabilities  of  coverture,  and  in 
that  being  sustained  and  justified  by  the 
circuit  court  of  Augusta,  in  the  decree  above 
referred  to,  and  having  received  under  the 
decree  her  share  of  the  real  estate  of  her 
father,  which  she  had  by  her  deed  (afterwards 
annulled  and  set  aside  by  said  decree  as  inop- 
erative and  void)  conveyed  to  the  defendant 
in  error,  it  is  plain  that  the  consideration  of 
$1,000  was  paid  under  a  mistake  and  has 
failed,  and  that  the  defendant  in  error 

840  is  entitled  to  recover  *back  the  amount 
he  paid  under  such  mistake  for  prop- 
erty which  he  never  received,  and  which, 
by  a  decree  of  a  court  of  competent  juris- 
diction, has  been  transferred  to  his  grantor. 
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It  would  be  manifestly  inequitable  and 
unjust  to  permit  Garber's  estate  to  retain 
both  the  thousand  dollars  paid  by  Armen- 
trout,  and  at  the  same  time  the  real  estate 
derived  from  Chas.  Armentrout,  which  was 
the  main  if  not  only  consideration  for 
which  the  $1,000  was  paid.  In  all  conscience 
and  fair  dealing,  ex  equo  et  bono,  Garber's  es- 
state  ought  to  refund  the  $1,000  paid  for 
what  Armentrout  never  got;  and  Mrs. 
Garber,  while  it  may  be  she  had  the  right  to  re- 
pudiate her  contract  made  when  under  the 
disabilities  of  coverture,  cannot  enjoy  the 
benefits  of  her  repudiation  of  her  contract 
in  the  shape  of  the  real  estate  she  acquired 
by  that  course,  and  at  the  same  time  re- 
tain the  $1,000  paid  by  Armentrout  for  the 
very  property  which  is  decreed  to  her. 

In  an  action  of  assumpsit,  which  is  essen- 
tially an  equitable  action,  Armentrout  is 
entitled  to  recover  back  the  money  paid  to 
Garber  and  wife,  subject*  to  the  credits  al- 
lowed by  the  circuit  court. 

The  court  is  further  of  opinion  that  the 
statute  of  limitations  was  no  bar  to  the 
plaintiffs  action,  and  was  properly  disre- 
garded by  the  circuit  court.  The  whole 
question  to  be  determined  under  the  plea  of 
the  statute  of  limitations  is,  when  did  the 
cause  of  action  arise? 

It  certainly  did  not  arise  during  the  life- 
time of  Isaac  Garber,  because  during  his 
life,  Armentrout,  the  defendant  in  error,  had 
received  his  portion  of  the  personal  estate  of 
Charles  Armentrout  and  was  in  possession 
of  that  portion  of  the  real  estate  descended  to 
Mrs.  Garber.  He  doubtless  then  believed, 
as  he  had  k  right  to  believe,  that  his  con- 
tract of  purchase,  evidenced  by  the  deed 
from  Garber  and  wife,  would  be  faithfully 
carried  out.  A  contrary  purpose  was  never 
indicated  until  Mrs.  Garber  evinced 
841  her  ^purpose  to  rescind  the  contract 
on  her  part,  by  filing  her  bill  in  1876, 
claiming  that  her  deed  was  a  mere  nullity 
on  account  of  her  disabilities  of  coverture. 
He  resisted  her  pretentions  in  that  bill,  and 
it  was  not  until  November,  1877,  that  the 
circuit  court  decreed  that  her  deed  was 
wholly  inoperative  and  void. 

It  was  not  until  then  that  Armentrout 
was  put  in  a  position  to  assert  his  claim  for  •     ^    ^l  j    •  -j 

the  recovery  of  the  purchase  money  he  had  ,  ?f.?/"st  the  said  insurance  company  and 
paid.  He  promptly  brought  his  action  oi  \  ^ '^^'^f  ^l'  S^^"*'  ^he  secretary  and  treas- 
assumpsit  in  May,  1878.  within  six  months  i  "'•^'- .^(  t^^  company,  praying  the  court  to 
after  the  decree  was  rendered  '  aPP<^»"t  a  receiver  to  collect  the  debts  due 

The   court   is   therefore   of   opinion,   that    the  company,  sufficient  to  pay  the  claims  of  the 


the  cause  the  debts  of  the  Ca  are  paid*  and  tlierc 
are  assets  consistinir  of  debts  of  stockholders  not 
yet  collected,  to  be  divided  amooff  the  stockhold- 
ers. Some  of  these  stockholders  had  paid  In  f  aU 
for  their  stock  before  the  war:  others  had  i>ai<l  In 
part  before  the  war,  and  the  balance  in  Confed- 
erate notes,  and  these  two  classes  had  recelTed 
their  certificates  oi  stock:  others,  at  the  end  of 
the  war,  had  paid  nothloflr  on  their  stock.  In  as- 
certainiDff  the  amount  of  the  fund  to  be  recelred 
by  each  stockholder— Hkld: 

I.  Cofporstlon— Distrtbutloa  of  Assets— Stock  Smh- 
scrlptloos— Pasnnents  In  Coafedersts  Currency.  —In 
the  statement  of  account  between  the  stock- 
holder and  the  Co..  the  payments  in  Confederate 
money  must  be  uken  as  valid  payments  with- 
out abatement. 
a.  Seme— Seme— Seme— Sane— Scaling  PeynMnts.- 
But  in  the  account  between  the  stockholders  to 
ascertain  what  dividend  each  one  shall  be  enti- 
tled to  in  the  distribution  of  the  assets,  the  pay- 
ments of  stock  in  Confederate  money,  whether 
in  whole  or  in  part,  since  the  1st  of  January. 
1802.  should  be  scaled  as  of  the  date  of  payment; 
and  each  stockholder  is  entitled  to  share  in  pro- 
portion to  his  input,  ascertained  as  hereinbefore 
stated. 
3.  Seme— Seme— Dividends  to  Stockholders.— Pre- 
paratory to  a  division,  accounts  should  be  taken 
upon  the  foresroinfir  prtuciples:  and  the  stock- 
holders in  arrear  should  not  be  required  to  pay 
until  the  accounts  are  taken  and  the  dividend  of 
each  stockholder  ascertained. 

4.  Some-Same-Same.— Each  stockholder  In 

243       arrear  should  then  be  credited  wlth*hts 

dividend,  and   be  ordered   to  pay  into  the 

hands  of  the  receiver  the  balance  due  on  his 

stock  to  be  divided  amonff  the  other  stockholders 

in  the  proportion  of  their  respective  dlTldends. 

5.  Same— Some-Equity  Jurisdiction.- The  court  of 

equity,  havinar  all  the  parties  before  it  should 

enforce  the  payment  of  the  moneys  due  from 

the  several  stockholders,  and  should  not  direct 

actions  at  law. 

In  August,  1871.  William  B.  Isaacs  &  Co., 
and  three  other,  execution  creditors,  for 
themselves  and  all  other  creditors  of  The  In- 
surance Company  of  the  Valley  of  Virginia, 
instituted  their  suit  in  equity  in  the  county 
court  of  Frederick,  which  was  afterwards 
removed  to  the  circuit  court  of  the  county, 


plaintiffs,  and  such  other  claims  as  may  be 
outstanding  against  the  company,  that  the 
plaintiffs  might  be  satisfied  from  the  said 
assets  so  collected,  and  for  general  relief. 

In  September.  1871,  the  said  insurance 
company  instituted  their  suit  in  equity  in 
the  circuit  court  of  Frederick  county  against 
the  plaintiffs  in  the  first  suit  and  the  stock- 
holders and  board  of  directors  of  the  com- 
842      *Hartman  &  als.  v.  The  Ins.  Co.  of  '\  P^">>  Playing  that  the  debtors  to  and  the 


the  plea  of  the  statute  of  limitation  was 
properly  overruled   by  the   circuit   court. 

And  for  the  reasons  stated,  the  court  is 
of  opinion,  that  there  is  no  error  in  the 
judgment  of  the  circuit  court,  and  that  the 
same  be  affirmed. 

Judgment  affirmed. 


Valley  of  Va.  &  als. 

September  Term.  1879,  Staunton. 

Absent,  Moncure.  P. 

On  a  bill  to  have  the  assets  of  the  Insurance  Co.  of 

the  Valley  of  Va.  administered,  in  the  progress  of 


creditors  of  the  company  might  be  con- 
vened, that  accounts  might  be  taken  of  all 
the  assets  and  liabilities  of  the  company. 
their  priorities  adjudicated,  and  the  assets 
properly  distributed  among  the  creditors 
and  stockholders. 
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These  causes  were  heard  together,  de-  I  Barton  &  Boyd  and  Dandridge  and  Pcn- 
crecs  were  made  directing  accounts  and  a  '  dieton,  for  appellees,  for  reversing  the  de- 
receiver  was  appointed,  with  directions  to    cree. 

proceed  forthwith  to  collect  the  debts  and  I       axttm?dc/-\xt     t     j  i-        j   ^u  i  i 

realize  the  assets  of  the  company,  and  for  ^^^^^^^J^lt,^'  ^^l*^^*"^^  ^^^  °P*"*^" 
this  purpose  to  bring  suits  either  at  law  or  eq- 1  ^"^  decrees  of  the  court, 
uity  as  might  be  necessary ;  and  there  were  re-  This  day  came  again  the  parties,  by  their 
ports  by  the  commissioner  and  receiver;  counsel,  and  the  court,  having  maturely 
from  which  it  appeared  that  the  debts  considered  the  transcript  of  the  record  of 
S44      of    the    company,    *except   a    trifling    the  decree  aforesaid  and  the  argument  of 

amount,  had  been  paid,  prior  to  March,  counsel,  is  of  opinion  as  follows,  to  wit; 
1876.  The  only  parties  interested  in  the  cause  I  It  appears  from  the  decree  of  March, 
after  this  period,  were  the  stockholders  of  !  1877,  that  all  the  debts  of  the  company,  ex- 
the  company,  and  it  appeared  from  the  re-'  cept  a  trifling  amoimt,  have  been  paid,  and  that 
port  of  the  commissioner,  that  some  of  i  the  balance  in  the  hands  of  the  receiver,  or 
these  had  paid  up  the  full  amount  of  their  '  his  attorney,  will  be  sufficient  to  pay  the 


stock,  before  the  war,  in  good  money,  some 
had  paid  in  part  before  the  war,  and  the 
balance  in  Confederate  money  during  the 
war;  and  both  these  classes  had  received 
their  certificates  of  stock;  others,  at  the  end 
of  the  war,  had  paid  nothing;  and  some 
ow^cd  the  company  for  money  borrowed ;  and 
for  the  amounts  due  from  these  stockholders, 
bond,  negotiable  notes  and  simple  promissory 
notes  were  taken;  and  they  of  course  had 
not  received  their  certificates  of  stock. 

The  cause  came  on  again  to  be  heard  the 
27th  of  March,  1877,  when  the  court  made  a 
decree,  which,  reciting  that  from  the  report 
of  the  receiver  and  the  report  of  the  chancery 
commissioner  that  all  the  debts  of  company, 
except  a  trifling  amount,  had  been  paid,  and 


same,  together  with  any  costs  or  expenses 
incurred  by  the  special  receiver  in  the  dis- 
charge of  his  duties;  consequently  the  fur- 
ther collection  required  to  be  made  are  for 
distribution  amongst  the  stockholders  aa 
they  may  be  severally  entitled,  which  should 
have  been  ascertained  before  further  col- 
lections were  ordered  to  be  made. 

It  also  appears  from  the  report  of  Master 
Commissioner  L.  N.  Huck,  filed  October 
15th,  1875,  to  which  there  was  no  exca>tion, 

and  which  was  subsequently  confirmed 
246    *by  '*'the  court,  that  the  available  assets 

consists  of  certain  notes  and  obliga- 
tions given  by  the  stockholders  for  their 
unpaid  subscriptions  of  stock,  and  that 
there  are  no  other  available  assets,  and   it 


that  the  balance  in  the  hands  of  the  receiver  I  would  seem  inequitable  that  those  who  are  m 
or  of  his  attorneys  will  be  sufficient  to  pay  I  arrear  should  be  required  to  pay  up  m  good 
the  same,  together  with  any  costs  and  ex- j  money  to  create  a  fund  for  distnbution  upon 
penses  which  have  been  incurred  in  dis- I  terms  of  equality  amongst  those  stockholders 
charging  his  duties  as  such  receiver,  and  I  who  paid  their  subscription  in  Confederate 
that  the  remainder  of  the  assets  of  the  com- 1  money,  which  was  greatly  depreciated.  There 
pany  should  now  be  collected,  and  the  sur-  are  three  classes  of  stockholders:  1st,  those 
plus  thereof  left  after  the  payment  of  all  I  who  have  paid  up  their  stock,  m  whole  or  m 
costs  and  expenses,  and  other  costs  and  ,  Part,  before  the  war  m  good  money;  2d,  those 
expenses  which  may  be  hereafter  incurred  \  who  have  paid  up,  in  whole  or  in  part  during 
by  the  said  receiver  in  obeying  the  provi-  i  the  war  in  Confederate  money;  3d,  those 
sions  of  this  decree,  distributed  ratably  i  who,  at  the  end  of  the  war  had  paid  nothing 
among  all  the  stockholders,  decreed  that  the  I  Upon  what  principal  shall  the  stockholders 
receiver  should  proceed  to  collect,  by  execu-  '■  accounts  be  settled,  the  amount  of  assets 
tion  or  otherwise,  the  entire  assets,  consisting  [or  distribution  be  ascertained,  and  division 
of  judgments,  bonds,  notes  or  other  obliga-  \  ^e  made  amongst  them?  ,  .  .  ^ 
tions  due  the  said  insurance  company,  except ;  The  court  is  of  opinion  that  in  the  state- 
that  until  the  further  order  of  the  court  he  ment  of  the  account  of  the  stockholders 
shall  permit  a  stay  of  execution  upon  judg-  with  the  company  and  ascertaining  the  as- 
ments  against  parties  who  are  also  holders  of  sets,  we  cannot  disregard  payments  that 
stock  in  said  insurance  company,  to  an  have  been  made  m  Confederate  money 
amount  of  said  judgments  equal  to  twelve  These  must  stand,  and  the  stockholder 
per  cent,  of  the  face  value  of  the  stock  held  must  be  credited  by  his  payments  m  Con- 
by  said  parties;  and  shall  leave  a  sim-  federate  money,  without  abatement.  But  in 
845  ilar  amount  in  the  hands  of  *those  the  statement  of  the  account  between  the 
stockholders  who  are  debtors,  and  stockholders  to  ascertain  what  dividend 
against  whom  judgments  have  not  been  each  one  shall  be  entitled  to  in  the  distri- 
obtained.  From  this  decree  Lewis  P.  Hart-  bution  of  the  assets,  the  p^ment  of  stock 
man  and  three  others,  in  behalf  of  them-  m  Confederate  money,  whether  in  whole  or 
selves  and  of  other  stockholders  who  b^^ve  m  part  of  the  shares,  since  the  1st  of  Jan- 
not  paid  their  stock  indebtedness,  applied  tiary,  1862.  should  be  scaled  as  of  the  date 
to   this   court   for   an    appeal;    which    was    o^P?y!?i«",V..?Jll/l^/*ii^^^^  ^^l^J^l 

awarded. 


Richard  Parker  and  Holmes  Conrad,  for 
the  appellants. 


ceive  his  dividend  of  the  assets  in  the  pro- 
portion of  his  input  thus  ascertained. 

The  sum  to  be  divided  will  be  the  aggre- 
gate of  balances  due  from  the  stockholders 
severally,    thus    ascertained,    including    any 


Williams  &  Williams,  and  Wm.  L.  Clark,    funds  in  the  hands  of  the  court,  in   which 
for  appellees,  for  sustaining  the  decree.  each  one  will  be  entitled  to  share  in  propor- 
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tion  to  his  input,  ascertained  as  hereinbe- 
fore indicated. 

By   this   mode   of   stating   the   ac- 
S47      count,  each  stockholder  *gets  a  divi- 
dend in  the  precise  proportion  of  his 
actual  input,  rating  the  Confederate  money 
at  its  value  when  paid. 

The  stockholders  being  parties  to  the  suit 
' — and  if  any  of  them  are  not  they  should  be 
made  parties — accounts  should  be  ordered 
and  taken  preparatory  to  the  division  upon 
the  principal  hereinbefore  declared,  and  the 
Itockholders   in   arrear   should   not   be   re- 

auired  to  pav  until  the  accounts  are  taken  and 
le  dividend  of  each  stockholder  ascertained. 
Each  stockholder  in  arrear  should  then  be 
credited^  with  his  dividend,  and  be  ordered 
to  pay  into  the  hands  of  the  receiver  the 
balance  due  on  his  stock,  to  be  divided 
amongst  the  other  stockholders  in  the  pro- 
portion of  their  respective  dividends. 

Upon  this  plan  and  mode  of  procedure, 
the  whole  matter  in  controversy  can  be  fi- 
nally adjusted  in  this  suit  more  to  the  ad- 
vantage of  all  parties  concerned  and  in  ac- 
cordance with  justice,  than  by  the  institu- 
tion of  separate  actions  at  law  against  the 
Itockholders,  which  is  unnecessary  and 
would  not  be  proper  or  allowable  under  the 
circumstances,  a  court  of  equity  being  the 
proper  forum  for  the  adjudication  and  set- 
tlement of  the  matters  in  dispute  between 
the  parties. 

The   court  is,   therefore,   of  .opinion   and 
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849      *Hammen,  Sheriff,  &  als.  ▼.  Minnick. 

September  Term  1879.  SUunton. 
I.  Bxecutlon  —  SbertfTtf     Return  —  AttKlwietit  —  A 


sheriff  cannot  amend  his  return  upon  an  ezecn- 
Uon  after  it  has  been  filed,  except  by  motion  to 
the  court,  upon  notice  to  the  creditor. 
a.  Same-Sttne-Actlon  on  Offictal  Bond-EvldeDon.- 
A  deputy  sheriff  returns  upon  an  execution— 
"levied  upon  a  lot  of  wheat,"  Ac.,  setting  out  the 
several  species  of  property.  Upon  debt  by  the 
creditor  against  the  sheriff  and  his  sureties,  upoo 
his  official  bond  for  failing  to  make  the  money  on 
the  execution,  they  plead  "conditions  performed" 
—Held:  The  defendants  may  prove  by  the  deputy, 
that  he  had  at  the  time  other  executions  of  prior 
date,  and  taxes  due  the  sUte  and  the  county,  all 
of  which  had  been  before  levied  on  the  same 
property,  and  the  whole  proceeds  thereof  were 
consumed  in  the  payment  of  these  executions 
and  taxes;  and  that  the  debtor  had  no  other 
property  unincumbered  out  of  which  the  plmin- 
tiff's  execution  could  have  been  made. 

This  was  an  action  of  debt  in  the  circuit 
court  of  Rockingham  county,  brought 
against  Joseph  A.  Hammen,  sheriff,  and  his 
sureties  in  his  official  bond,  by  Israel  Minnick, 
to  recover  the  amount  of  an  execution 
which  had  gone  into  the  hands  of  one  of 
the  deputies  of  Hammen,  who  had  levied  it 
on  the  property  of  the  debtor,  but  had  not 
paitl  over  the  money  to  the  plaintiff. 

There   was   a  judgment  in   favor  of  the 


doth  decree  and  order  that  the  decree  of  '  plaintiff;  and  the  defendants  thereupon  ob- 
the  STth  day  of  March,  1877,  and  the  decree  ,  tained  a  writ  of  error  and  supersedeas  from 
on  which  it  is  founded,  or  which  it  re-  this  court.  The  case  is  stated  by  Judge 
vives  and  puts  in  operation,  so  far  as  they  !  Anderson  in  his  opinion, 

require  a  turther  collection  of  money  from  ^  860  ♦Yancey   and   Conrad,   for  the  ap- 


btockholders  on  stock  account,  or  is  in 
any  other  respect  inconsistent  with  this 
opmion  and  order,  be  reversed  and  an- 
nulled, and  that  the  appellees  pay  to  the 
appellants  their  costs  expended  in  the  pros- 
ecution of  their  appeal  here. 
And  this  cause  is  remanded  to  the   cir- 


pellants. 
Shands  and  Harnsberger,  for  the  appellee. 

ANDERSON,   J.,    delivered    the    opinion 
of  the  court. 

This  is  an  action  of  debt   on  a   sheriffs 

._   ._    .    .    .        bond  for  a  breach  of  the  condition.     It   is 

cuit  court  of  Frederick  county  to  be  further  i  alleged  and  shown  that  a  writ  of  fieri  facias 

proceeded  with,  in  conformity  with  the  prin-  |  was  sued  out  of  the  clerk's  office  of  the  circuit 

ciples  herein  declared,  in  order  to  final  decree,  i  court  of  Rockingham  county,  on  the   10th  of 

All    of    which    is    ordered    to    be    certified  I  June,  1870,  returnable  on  the  first  Monday  in 

to    the     said     circuit    court    of     Frederick    August  following,  for  $350,  and  interest  and 

county.  costs,  on  behalf  of  George  Airey,  for  the  use 

S48  ""And  again,  on  the  10th  of  October,    of  Isaac  Minnick,  against  one  Peter  Paul. 

1879,  on  motion,  the  decree  pronounced    which  execution  came  into  the  hands  of  A.  A. 

In  this  cause  during  the  present  term  on  the  i  Hess,  deputy  for  Joseph  A.  Hammen.  shcr- 

2d  Inst.,  requiring  the  appellees  to  pay  the  I  iff  of  said  county  of  Rockingham.    The  dec 


costs  incurred  by  the  appellants  in  the 
prosecution  of  their  appeal  here,  is  modified 
so  as  to  except  from  the  appellees  so  liable 
the  appellees  Conway  Robinson,  J.  L.  Ba- 
con tne  Virginia  State  Insurance  Company, 
Wm.  L.  Brent,  secretary;  Wm.  Byrd,  spe- 
cial receiver;  The  Insurance  Company  of 
the  Vallev  of  Virginia,  Richard  R.  Brown; 
Hugh  Siclweirs  personal  representative  and 
Richard  Sidwell's  administrator — it  appear- 
ing to  the  court  that  the  reversal  of  the 
decree  of  the  court  below  is  not  to  their 
prejudice. 

which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Frederick  county. 

Decree  reversed. 


laration  assigns  various  breaches.  That  the 
writ  was  not  returned  by  the  first  Monday  in 
August,  the  return  day,  nor  the  money  paid. 
That  it  was  returned  afterwards  with  an 
endorsement  thereon,  "Levied  this  fi.  fa. 
July  30th  1870,  upon  a  lot  of  wheat,  and  15 
head  of  hogs,  four  hundred  bushels  of  oats, 
as  the  property  of  Peter  Paul,  and  ten  head 
of  cattle  and  four  head  of  horses,*'  which  re- 
turn is  signed  "A.  A.  Hess,  deputy  for  J  A 
Hammen,  S.  R.  C."  "Credit  by  note  of  s! 
B.  Good,  of  date  of  June  26th.  1873 — amount 
one  hundred  and  sixty  dollars."  "The  prop- 
erty levied  on  this  fi.  fa.  was  le\ned  on 
prior  to  this  execution.  Returned  no  property 
found  unincumbered  upon  which  to  levy." 
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Sigrncd  A.  A.  Hess,  D.  S.  And  the  declaration 
alleges  that  the  said  last  endorsement  is  false, 
fraudulent  and  evasive.  It  also  alleges  that  the 
said  A.  A.  Hess,  deputy  as  aforesaid,  al- 
lowed the  said  property  levied  on  to  remain 
in  the  possession  of  the  debtor,  and  the  same 


plaintiffs  said  execution,  and  that  the  pro- 
ceeds from  the  sale  of  said  property  were 
applied  to  the  payment  of  said  older  execu- 
tions and  taxes;  and  that  said  Paul  had  no 
property  out  of  which  the  plaintiff's  execution 
could  be  satisfied,  such  proof,  in  the  opinion  of 


was    wasted,    destroyed   or   made    away   with  j  the  court,  being  entirely  consistent   with   his 
without  the  leave  or  consent  and  against  the  I  return.   \fVhen  two  or  more  executions  of  fieri 


will  of  the  said  plaintiff.  The  defendants 
pleaded  conditions  performed,  on  which 
251  issue  was  joined.  No  *proof  was  of- 
fered by  the  plaintiff  on  the  trial  in 
support  of  these  allegations  and  assignments 
of  breaches,  or  of  any  other  breaches  as- 
signed, except  the  levy  of  July  30th,  1870;  and 
that  the  property  was  sufficient  to  have  sat- 
isfied his  execution;  by  reason  whereof  the 
defendants  had  become  liable  for  his  debt, 
interest  and  costs,  and  had  wholly  neglected 
and  refused  to  pay  it. 

The  defendants  then  offered  in  evidence, 
to  maintain  the  issue  on  their  part,  the  subse- 
quent endorsement  made  upon  the  execution, 
before  recited,  but  which  is  without  date, 
signed  A.  A.  Hess,  D.  S. ;  to  the  introduction 
of  which  in  evidence  the  plaintiff  objected, 
and  the  court  sustained  the  objection,  and  ex- 
cluded it  from  the  jury.  The  defendant  then 
offered  to  prove  by  the  said  A.  A.  Hess,  that 
at  the  time  the  said  execution  came  into  his 
hands,  he  had  other  and  older  executions  in 
his  hands  against  the  same  debtor,  and  had 
taxes  due  the  county  of  Rockingham  and  state 
of  Virginia  in  his  hands  against  him,  which 
were  levied  upon  the  same  property  named  in 
the  return  endorsed  upon  the  execution  in 
favor  of  the  plaintiff  aforesaid,  and  that  the 
proceeds  from  the  sale  of  said  property  were 
applied  to  the  payment  of  said  older  execu- 
tions and  taxes,  and  that   said   Peter  Paul 


facias  are  delivered  to  the  sheriff,- that  which 
is  first  delivered  shall  be  first  levied  and  sat- 
isfied, as  required  by  the  statute.  Such  proof 
would  tend  to  show  that  the  defendant; 
J.  A.  Hammen,  had  been  guilty  of  no  breach 
of  the  condition  of  the  bond  declared  on  by 
the  plaintiff,  by  the  failure  of  the  deputy 
sheriff  to  satisfy  the  plaintiff's  execution  out 
of  the  proceeds  of  the  sale  of  the  property 
levied  on,  and  tended  to  support  the  plea  of 
conditions  performed. 

The  court  is  of  opinion  therefore,  that  the 
court  below  erred  m  refusing  to  allow  the 
defendants  to  prove  by  A.  A.  Hess  the  facts 
which  they  offered  to  prove  by  him,  as  set 
out  in  the  bill  of  exceptions,  and  that  for 
this  cause  the  judgment  must  be  reversed 
with  costs,  and  the  cause  remanded. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by 
253  their  counsel,  and  *the  court,  having 
maturely  considered  the  transcript  of 
the  record  of  the  judgment  aforesaid,  and 
the  arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  circuit  court  erred  in  exclud- 
ing from  the  jury  the  parol  evidence  offered 
by  the  defendants,  the  plaintiffs  in  error 
here,  which  the  court  is  of  opinion  was 
admissible  under  the  pleadings,  and  not  in- 
consistent with  the  return  made  by  the 
sheriff   on    the    execution.     It   is    therefore 


had  no  property  unincumbered  out  of  which  ,  considered  that  the  said  judgment  of  the  said 
the  plaintiff's  execution  aforesaid  could  have  |  circuit  court  be  reversed  and  annulled;  that 
been  made.  To  the  introduction  of  all  which  the  plaintiffs  in  error  recover  against  the  de- 
evidence  the  plaintiff,  by  his  counsel,  objected,  fendants  in  error  their  costs  by  them  ex- 
and  the  court  sustained  the  objection,  and    pended  in  the  prosecution  of  their  writ  of 


excluded  said  evidence  from  the  jury;  and 
to  the  said  several  rulings  of  the  court  the 
defendants  excepted. 

If  the  endorsement  on  the  execution  ex- 
cluded from  the  jury  by  the  court,  is  an 
amendment  of  or  addition  to  a  previous  return 
made  by  the  sheriff,  and  is  not  a  part  of  the 
original  return,  but  made  by  the  deputy  sub- 
sequently thereto,  and  after  he  had  returned 
the  execution  to  the  office,  it  does  not  appear 
that  it  was  lawfully  made  by  the  deputy,  as  it 
docs  not  appear  to  have  been  made  by  the 
252  deputy  by  leave  *of  the  court  on  motion 
of  which  the  plaintiff  in  the  execution 
had  notice.  But  however  that  may  be,  the 
court  is  of  opinion,  that  it  was  competent  for 
the  defendants,  in  their  defence  under  the 
.  pleadings  in  this  cause,  to  prove  that  at 
the  time  the  said  execution  introduced  by  the 
iSlaintiff  in  evidence  came  into  the  hands  of 
his  deputy,  A.  A.  Hess,  the  said  deputy  had 
other  and  older  executions  in  his  hands 
against  the  said  Peter  Paul,  the  debtor,  and 
also  that  he  had  taxes  due  the  county  of 
Rockingham  and  state  of  Virginia  against 
the  said  Peter  Paul,  which  were  levied  upon 
the  same  property  named  in  the  return  of  the 


error  and  supersedeas  aforesaid  here.  And 
the  cause  is  remanded  to  the  said  circuit 
court  of  Rockingham  county,  with  instruc- 
tions to  grant  the  plaintiffs  in  error  a  new 
trial,  and  if  upon  said  new  trial  they  should 
again  offer  the  parol  evidence  which  was 
excluded  at  the  former  trial,  that  the  same 
be  allowed  to  be  given  to  the  jury. 

Which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Rockingham  county. 

Judgment  reversed. 


254 


*Gentry  v.  Allen  &  als. 
September  Term.  1879,'Staantoii. 


A  baying  recovered  a  judflrment  aflrainat  N.  M  and 
J.  upon  a  bond  on  which  they  were  sureties  of  C, 
deceased,  files  his  bill  asralnst  them  to  subject 
the  lands  of  N  to  pay  the  judgment:  and  he 
makes  G.  who  had  a  deed  of  trust  on  the  land,  a 
party  defendant— Hbld: 

I.  Jndgneats— Right  to  Qqestlon.— G  cannot  ques- 
tion the  validity  of  the  judgment  against  X, 
except  upon  grounds  that  would  avoid  it  between 
A  and  N,  or  on  the  ground  that  there  was  fraud 
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and  collasion  between  A  and  N  in  procnrlnsr 
the  jndrment. 

a.  DecroM— Co.3aretlM*-CoatrllNitloa.— It  Is  error 
to  decree  against  X*8  land  alone  for  the  whole 
amount  of  the  Indirnient,  nntil  an  enquiry  had 
been  made  as  to  whether  there  were  lands  held 
by  M  and  J,  which  mirht  be  subjected  to  satisfy 
their  portion  of  the  Judarment. 

3.  Same— S«ne— Same. -The  rule  stoted  In  Horton 
V.  Bond,  S8  Gratt  815,  should  be  followed,  viz: 
The  court  should  order  a  sale  of  the  lands  of 
each  of  the  sureties,  or  so  much  thereof  as  may 
be  necessary  to  pay  his  proportionate  part  of 
the  said  judgment:  and  if  either  should  make 
default  in  the  payment  of  his  part,  and  his  lands 
when  sold  should  prove  insufficient  to  pay  such 
part,  the  land  of  the  others  should  be  subjected 
proportionately  for  the  part  unpaid:  and  so  on 
proportionately,  upon  the  further  default  of 
any  party,  until  the  lands  of  all  have  been  sold, 
if  the  sale  of  all  be  necessary  for  the  complete 
satisfaction  of  the  jndflrment. 

This  was  a  creditor's  suit  in  the  cir- 
255      cuit     court     of     Rockingham     *county 
brought  by  William  Allen  against  Sam- 
uel C.  Naylor,  Wm.  S.  Miller,  S.  B.  Jennings, 
H.  B.  C.  Gentry  and  the  assignee  in  bankruptcy 


bound  for  the  other  two-thirds,  and  being 
good  for  it. 

Naylor,  in  his  answer,  averred  that  the 
bond  in  which  the  plaintiffs  judgment  was 
recovered  was  not  his  deed.  That  he  could 
not  write,  and  refused  to  make  his  mark  to 
the  bond  unless  certain  other  parties  signed 
the  same,  viz:  T.  K  Miller  and  Jacob  Bear; 
and  they  did  not  sign  the  writing.  He  also 
avers  that  he  had  no  knowledge  of  the  insti- 
tution of  the  suit  in  which  the  judgment 
856  was  obtained  *until  long  after  it  was 
rendered.  He  intended  to  resist  any 
action  upon  it,  and  had  notified  the  plaintiff 
that  he  was  not  bound  for  the  debt,  and 
plaintiff  knew  that  he  intended  to  resist  it. 
He  insists  that  there  are  assets  of  Conrad's 
estate  which  may  be  liable  for  the  debt;  and 
that  Miller  and  Jennings  are  equally  liable 
for  said  judgment,  if  it  be  enforceable. 

A  number  of  witnesses  were  examined  in 
relation  to  the  execution  of  the  bond,  and 
their  testimony  was  conflicting.  This  court 
was  of  opinion  that  the  averments  in  Nay- 
lor's  answer  on  that  subject  were  not  sus- 
tained by  the  proofs. 

In  February,  1876,  the  commissioner  made 


of  Naylor,  to  subject  the  lands  of  Naylor  to  .  his  report.  He  stated  the  judgment  of  the 
satisfy  a  judgment  for  $483.34.  with  interest  |  plaintiff,  after  crediting  it  with  certain  pay- 
and  costs,  which  the  plaintiff  had  recovered  i  ments  made  by  Wm.  S.  Miller,  at  $556.64. 
against  said  Naylor,  Miller  and  Jennings  upon  '  with  interest  on  the  principal  of  the  judgment 
a  bond  in  which  they  were  the  sureties  of  |  from  January  20th,  1876.  And  this  judgment 
Joseph  H.  Conrad,  deceased.  The  judg-  i  is  the  only  lien  which  the  commissioner 
ment  was  recovered  in  August,  1866,  and  ,  reports.  To  this  report  Gentry  filed  three 
was  docketed  in  November  of  that  year,  j  exceptions:  The  first  two  were  as  to  the 
In  February,  1871,  Naylor  conveyed  the  validity  of  the  judgment  upon  the  grounds 
two  tracts  of  land  sought  to  be  subjected  to  ,  stated  in  the  answers;  and  that  Gentry,  or 
satisfy  the  said  judgment,  in  trust,  to  secure  his  trustee,  was  a  purchaser  for  value  with- 
a  debt  of  $2,850,  then  held  by  H.  B.  C.  |  out  notice.  The  third  was  that  these  lands 
t"**^?^*  ,_     ^.„  ,  I  °^  Naylor  were  liable  for  but  one-third   of 

In  January,  1875,  the  bill  was  taken  fori  the  judgment;   the  lands  of  Miller  and  Jen- 
confessed  as  to  all   the  defendants,  and  a  i  nings  being  liable  for  the  other  two-thirds. 


commissioner  was  directed  to  ascertain  and 
report  the  liens  on  the  land  of  the  defend- 
ant Naylor. 

After  this  reference  Gentry  and  Naylor 
filed  their  separate  answers.  Gentry,  whilst 
he  admits  that  the  judgment  of  the  plaintiff 
was  rendered,  does  not  admit  its  correctness 
or  validity  as  against  Naylor;  but  so  far  as 
he.  Gentry,  is  informed  and  believes,  Naylor 
has  a  good  defence  in  equity  to  said  judgment, 
of  which  he  proposes  to  avail  himself.  And 
he  insists  that  the  plaintiff  is  not  entitled  to 
have  more  than  one-third  of  his  debt  proved 
before  the  commissioner  against  this  real 
estate  of  Naylor;  the  other  sureties,  Jen- 
nings and  Miller,  or  their  real  estate,  being 


•Co.8uretles.— In  Stovall  v.  Border  Orange  Bank, 
78  Va,  196.  Lacy.  J.,  In  delivering  the  opinion  of  tbe 
court  said:  "This  case  (Horton  et  aU.  v.  Bond.  28 
Oratt  815)  was  cited  approvlnrly  in  Gentry  v.  Allen, 
33 Or att.  254,  and  the  court  In  that  case  said:  Tbe 
decree  of  the  clrcnlt  court  Is  erroneous  In  decreeing 
affalnst  the  property  of  only  one  of  the  sureties. 
AU  three  of  these  were  made  parties  to  the  bill,  and 
no  satisfactory  reason  Is  griven  for  the  failure  to  de- 
cree agralnst  each  btft  due  proportion  of  the  appel- 
lee's Jndrment.  And  Ros-»ywe  In  this  case.'*  See 
alBo  Hall  V  James  et  alt.,  75  Va.  Ill:  National 
Bank  v  Bates.  80  W.  Va.  222:  Bank  v.  Parsons.  42 
W.  Va.  164. 


The  cause  came  on  to  be  heard  on  the  11th 
of  March,  1876,  when  the  court  overruled  the 
exceptions,  decreed  against  Naylor  for  the  sum 
of  $556.64,  with  legal  interest  on  $483.34  from 
the  -aoth  of  January,  1876,  held  that  this 
judgment  lien  was  superior  to  that  of  the 
trust  deed  of  Gentry,  and  decreed  that  unless 
the  defendants,  &c..  should  pay  the  same 
within  forty-five  days,  a  commissioner 
named  should  sell  the  said  lands,  or  so 
much  as  should  be  necessary  to  satisfy  this 
decree,  in  the  mode  and  on  terms  directed 
in  the  decree.  Gentry  thereupon  applied  to 
a  judge  of  this  court  for  an  appeal;  which 
was  allowed. 

257  *John  E.  Roller,  for  the  appellant, 

Wm.  B.  Compton,  for  the  appellee. 

STAPLES,  J.  This  is  a  controversy  between 
the  appellee,  a  judgment  creditor,  and  the 
appellant,  a  trust  creditor  of  the  same  com- 
mon debtor.  The  appellee's  judgment  is 
sought  to  be  impeached  upon  the  ground  that 
the  bond  upon  which  it  is  founded  was  signed 
by  the  debtor  merely  as  surety,  upon  a  condi- 
tion which  was  never  complied  with;  and 
this  was  well  known  to  the  appellee  at  the 
time  he  received  the  bond.  If  this  be  a  valid 
defence,  it  onq-ht  to  ^-ive  been  made  in  the 
action  at  law  upon  the  bond.     The  evidence 
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shows  that  Naylor,  the  debtor,  was  not  only 
served  with  process,  but  he  was  apprized 
of  the  pendency  of  the  action,  and  had  the 
fullest  opportunity  of  defending  it.  No  rule 
of  law  is  better  settled  than  that  a  court  of 
equity  will  not  relieve  against  a  judgment  on 
the  ground  of  its  being  contrary  to  equity 
unless  the  defendant  was  ignorant  of  the 
ground  of  defence,  or  was  prevented  from 
availing  himself  of  it  by  fraud  or  accident, 
unmixed  with  fault  or  negligence  on  his 
part.  Richmond  Enq.  Co.  v.  Robinson  et 
als..  24  Gratt.  548. 

The  learned  counsel  for  the  appellant  does 
not  seriously  maintain  that  the  judgment 
debtor  can  be  heard  in  a  court  of  equity  to 
assail  the  judgment  upon  any  of  the  grounds 
suggested;  but  he  <;Iaims  that  the  appellant, 
who  is  a  creditor  having  a  lien  on  the  same 
property,  stands  upon  higher  ground,  and 
that  he  ought  not  to  be  precluded  by  the  neg- 
lect of  his  debtor  from  showing  that  the 
appellee*s  judgment  was  unjustly  recovered. 

The  appellant,  in  seeking  to  subject  the 
property  of  his  debtor  to  the  payment  of 
the  amount  due  him,  must  of  course  do  so  in 
subordination  to  all  valid  liens  thereon 
created  by  act  of  the  debtor  himself,  or 
258  acquired  by  operation  *of  law.  In 
the  absence  of  fraud  or  collusion,  a 
judgement  for  money  conclusively  establishes 
the  relation  of  debtor  and  creditor;  not  only 
as  respects  the  parties  themselves,  but  all 
other  persons.  It  is  not  meant  to  assert  there 
may  not  be  cases  in  which  the  act  of  the 
debtor  in  confessing  judgment,  or  in  per- 
mitting it  to  go  by  default,  for  what  he 
plainly  does  not  owe,  may  not  amount  to 
such  gross  negligence  as  would  be  of  itself 
conclusive  of  fraud,  and  entitle  a  creditor  to 
relief  against  the  judgment.  The  rule  is, 
how^ever,  settled  that  unless  there  is  good 
reason  to  impute  fraud  or  collusion,  a  judg- 
ment is  conclusive  of  the  existence  and 
amount  of  the  debt,  and  cannot  be  im- 
peached collaterally  either  by  parties  or 
strangers.  Bigelow  on  Estoppel,  81-2;  Free- 
man on  Judgments,  §§  163-512;  Christmas 
V.  Russell,  5  Wall.  U.  S.  R.  290;  Mattingby 
V.  Nye,  8  Wall.  U.  S.  R.  370;  Stovall  v. 
Banks,  10  Wall.  U.  S.  R.  583;  Johnson  v. 
Gill,  27  Gratt.  587,  596-7. 

Applying  these  principles  to  the  case  be- 
fore us,  there  is  no  sort  of  difficulty  as  to 
the  result. 

There  is  no  evidence  in  the  record  even 
tending  to  convict  the  appellee  of  fraud  or 
collusion  in  obtaining  the  judgment  and  the 
bond  upon  which  it  is  founded.  No  such 
charge  is  set  forth  in  the  pleadings.  The 
testimony  offered  to  show  that  the  bond  was 
delivered  as  an  escrow  is  met  by  opposing 
testimony  equally  satisfactory.  It  appears  also 
that  Naylor,  the  debtor,  instructed  the  ap- 
pellee to  institute  suit  on  the  bond;  that 
suit  was  accordingly  Ijrought,  and  process 
duly  served  upon  all  the  sureties;  that  Nay- 
lor, after  the  judgment,  actually  paid  a  part 
of  the  interest  and  costs  without  objection. 
The  idea  cannot  for  a  moment  be  entertained 
that  upon  such  a  state  of  facts  a  court  of 
equity   can   interpose  and   give    final   relief 
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against  a  judgment,  or  even  award  a  new 

trial  of  the  action  at  law.   If  it  be  conceded 

that  a  judgment  may  be  invalidated  at  the 

instance  of  a  creditor  upon  the  ground 

259  *that  no  debt  is  due,  the  testimony 
ought  to  be  of  the  most  satisfactory 

character  and  decisive  of  the  result  upon  a 
future  trial.  Nothing  of  the  kind  appears 
in  the  present  case. 

Upon  the  merits,  therefore,  the  decree  of 
the  circuit  court  is  plainly  right  It  is,  how- 
ever, erroneous  in  decreeing  against  the 
property  of  only  one  of  the  sureties.  All 
three  of  these  were  made  parties  to  the  bill, 
and  no  satisfactory  reason  is  given  for  the 
failure  to  decree  against  each  his  due  propor- 
tion of  the  appellee's  judgment.  The  learned 
counsel  for  the  appellee  says  this  point  was 
not  made  in  the  court  below.  This  is  a 
mistake  of  the  learned  counsel.  The  asser- 
tion was  made  both  in  the  answer  of  the 
appellant,  and  in  the  exception  to  the  com- 
missioner's report;  and  on  both  occasions  it 
was  insisted  that  the  other  sureties  had 
property,  and  ought  to  be  proceeded  against 
for  their  share  of  the  debt.  But  even  though 
the  objection  had  not  been  formally  made, 
it  was  the  appellee's  duty  to  take  his  decree 
against  all  the  sureties,  or  give  some  satis- 
factory reason  for  his  omission.  It  is  claimed 
that  Miller,  one  of  the  sureties,  has  already 
paid  his  portion,  and  that  Jennings,  the 
other  surety,  is  insolvent.  In  the  first  place, 
it  is  not  clearly  shown  that  he  is  insolvent; 
he  may  have  had  real  estate  upon  which  the 
judgment  still  constitutes  a  lien.  But  if 
Jennings  is  insolvent,  as  asserted,  then  it  is 
apparent  that  Miller  has  not  paid  all  that  he 
is  liable  to  pay.  Instead  of  one-third,  his  por- 
tion would  be  one-half  the  judgment;  and 
it  is  not  pretended  he  has  paid  that  amount. 
The  principles  decided  by  this  court  in 
Horton  et  als,  v.  Bond,  28  Gratt.  815,  826, 
and  in  all  that  class  of  cases,  leave  no  room 
for  doubt  as  to  the  proper  course  to  be  pur- 
sued here. 

In  that  case  this  court  held  (Judge  Burks 

delivering  the  opinion),  that  the  circuit  court 

ought  to  have  ordered  a  sale  of  the  lands  of 

each  of  the  sureties,-  or  so  much  thereof  as 

might  be  necessary  to  pay   his   pro- 

260  portionate  ♦part  of  the  judgment;  and 
if  either  should  make  default  in  the 

payment  of  his  part,  and  his  lands  when  sold 
should  prove  insufficient  to  pay  such  part, 
the  land  of  the  others  would  be  subjected 
proportionately  for  the  part  unpaid,  and  so  on 
proportionately,  upon  further  default  of  any 
party,  until  the  lands  of  all  have  been  sold, 
if  the  sale  of  all  be  necessary  for  the  satis- 
]  faction  of  said  judgment. 

The  principle  being  that  all  the  sureties 
being  before  the  court,  the  entire  burden 
should  not  be  thrown  upon  one  of  them; 
but  each  should  be  required  to  bear  his  just 
share  of  the  debt.  If  one  or  more  should 
be  insolvent  the  others  must  contribute 
proportionately. 

So  much  of  the  decree  of  the  circuit  court 
as  is  in  conflict  with  the  said  opinion  is  there- 
fore reversed;  and  the  cause  remanded  to 
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that  court,   to   be   proceeded   with   in   con- 
formity with  the  views  herein  expressed. 
The  decree  was  as  follows: 
This  day  came  again  the  parties,  by  their 
counsel,  and  the  court,  having  maturely  consid- 
ered the  transcript  of  the  record  of  the  decree 
aforesaid  and  the  arguments  of  counsel,  is  of 
opinion,  for  the  reasons  stated  in  writing  and 
filed  with  the  record,  that  there  is  no  error  in 
the  decree  of  the  circuit  court  refusing  to  set 
aside  and  vacate  the  judgment  recovered    by  the 
appellee,  Allen,  against  Samuel  C.  Naylor.  b. 
B    Jennings  and   William   S.   Miller,   sureties 
of  J.  H.  Conrad,  at  the  August  term  of  the 
county    court    of    "Rockingham,    1866.     The 
court  is  further  of  opinion  that  the  said  cir- 
cuit court  did  err  in  subjecting  the  property 
of  said  Samuel  C.  Naylor  to  the  satisfaction 
of   the   appellee's   judgment  without   first  as- 
certaining  how   much    of   said  judgment  is 
properly     charged     thereon,     and     without 
also    ascertaining    whether     there     is     any 
estate      of      the      other      sureties,      S.      B. 
Jennings     and     William     S.     Miller      sub- 
ject     to      the      lien      of      said      judgment 
and    properly    chargeable    therewith; 
261       *the    principle   being   that    the    entire 
burden  of  the  debt  should  not  be  thrown 
upon  one  of  the  sureties,  but  each  should  be 
required  to  bear   his  just  share  of  the  same. 
It  is  therefore  decreed  and  ordered  that 
so  much  of  said  decree  as  is  in  conflict  with 
this  decree  be  reversed  and  annulled,  and  m  all 
other  respects  affirmed,  and  that  the  appellee, 
William  Allen,   do  pay  to  the  appellant   his 
casts  by  him  expended  in  the  prosecution  of 
his  appeal  and  supersedeas  here.     It  is  fur- 
ther decreed  and  ordered  that  the  cause  be 
remanded   to   the    said   circuit   court   to   be 
there   proceeded   with    in   conformity    with 
the  opinion  of  this  court  in  Horton  and  als. 
V.  Bond,  28  Graft.  815,  826. 

Which  is   ordered   to  be  certified  to   tlie 
said  circuit  court  of  Rockingham  county. 
Decree  reversed. 


*Lmglc  ft  als.  v.  Cook's  Adm'rs. 
September  Term.  1879.  SUunton. 


I.  C  died  m  18«,  wltbout  wife  or  children,  leavlnfir  a 
lar^e  estate,  which,  by  his  will,  he  srave  to  hla 
brothers  and  sisters,  and  the  children  of  each  as 
were  dead.  The  lesratces  were  about  forty  in 
number,  and  were  scattered,  some  In  Virginia  and 
further  south  and  others  In  the  western  states. 
At  the  July  term.  1860,  of  the  county  court  of  R, 
the  win  was  admitted  to  probate,  and  his  nephew 
R  was  appointed  and  qualified  as  administrator  c. 
t  a.,  and  executed  his  bond  with  sureties.  At  the 
same  term  the  court  set  aside  the  order  appoint- 
ing R  administrator,  and  appointed  R.  C  and  A. 
who  qualified  and  executed  their  bond  with  other 
sureties.  In  Ausrust,  i860,  on  their  motion,  the 
administrators  were  ordered  to  fflve  a  new  bond, 
with  other  sureties:  which  was  done.  Upon  a  bill 
filed  by  some  of  the  lesratees  ajrainst  the  adminis- 
trators and  the  sureties  In  the  several  bonds  and 
others  for  an  account  of  their  administration,  &c. 

— Hbld: 

I.  Admlfil»tr«tors-R«*clfidlnK-Appolotlng  Order— 

Judicial  DIflcretloa—Devastaylt— Liability  of  Sure- 


ties oa  Bond.*— During  the  same  term  of  a  court 
the  orders  of  the  court  remain  In  its  breast,  and 
may  be  revoked,  annulled  or  amended  at  its 
pleasure,  if  the  act  be  not  done  or  obtained  lay 
fraudulent  means.  The  court,  therefore,  bad 
the  power  to  rescind  the  order  appointing  R  the 
administrator  of  C,  and  the  office  then  belne  va- 
cant, to  appoint  R,  C  and  A  administrators.  And 
the  sureties  of  R  In  the  first  bond  are  not  respon- 
sible for  the  d^astcnU  of  the  administrators. 
a.  Same— OliligAtloiM  under  New  Bond.— The  new 
bond  executed  In  AuffusL  1160.  by  the  adminis- 
trators, by  the  express  provisions  of  the  statute, 
relates  back  to  the  time  of  the  qualification  of 

the    said    administrators,    and  binds  the 
263       obllffors  therein  for  the  faithful  Mlschar^e 

of  the  duties  of  the  office  of  said  adminisL 
trators  from  that  time  as  effectually  as  If  the 
said  new  bond  had  then  been  executed. 

3.  Same—New  Bond— Discliari^  of  Suretlea.- By  the 
execution  of  the  new  bond  of  August,  1800.  the 
sureties  In  the  former  bond  and  their  repreacni- 
atlves  were,  by  the  said  statute,  forthwith  dl^ 
charsred.  except  as  to  any  matter  for  which  snlt 
was  then  dep'endine*  on  the  former  bond  arainst 
any  such  sureties  or  their  representatives:  in 
which  case  such  suit  mlflrht  be  prosecuted  to 
judgrment  or  decree. 

4.  5aine-5ome— RlKtatsof  Sureties  on  Old  Bond.— As 
to  every  such  matter,  the  new  bond,  without  any 
express  provisions  therein  to  that  effect,  wiil  bind 
the  obllffors  therein  to  Indemnify  the  sureties  in 
the  former  bond  asralnst  all  loss  or  damas-e  in 
consequence  of  execu  tlnff  the  former  bond.  Code 
of  1849,  ch.  182,  S  12:  Code  of  1878.  ch.  128.  f  19. 

II.  DurlnflT  the  war  the  administrators  sold  to  H 
$20,000  of  the  bonds  and  notes  of  the  estate  for 
Confederate  treasury  notes,  at  the  rate  of  two 
dollars  of  the  latter  for  one  of  the  former— Hkij>: 
I.  Same— 5alea— Breach   of  Trust.— If   payment  of 
the  debts  of  the  testator  or  lesracles  given  by  bis 
will  required  a  sale  of  the  bonds  or  notes  due  to 
him,  then  such  a  sale,  fairly  made  on  reasonable 
terms,  would  not  have  been  a  breach  of  trust  by 
the  personal  representative,  but  wonld    have 
been  a  due  execution  of  such  trust:  forwbich. 
of  course,  neither  they  nor  a .  purchaser   from 
them  would  be  made  responsible. 
a.  Same— Same- 5auie— Bona  Pide    Purchasers.— if 
such  payment  did  not  require  such  a  sale,  but 
the  purchaser  was  wholly  Ignorant  and  had  no 
reason  to  believe  that  It  did  not.  and  in  fact  be- 
lieved that  It  did,  then  certainly  the  purchaser, 
being.  In  such  case  a  bona  nde  purchaser  for 
value  without  notice,  could  not  be  mad«»  re. 
sponsible,  even  though  the  personal  representa- 
tives should  be  responsible  by  reason  of  tbeir 
guilty  knowledge,  or  other  breach  of  trust  In 
the  transaction. 

-Llablllty.t— If  a  personal  representative 


•Setting  Aside  a  Decree  or  Order  Daring  Term. — See 

Hetty  V.  High,  29  W.  Va.  884;  2  Bad.  Ch.  Pr.  §237. 

tExecutors  and  Adnlnlstrators.— The  rale  that  a 
personal  representative,  acting  fairly  and  honestly 
within  his  powers,  is  not  responsible  for  the  conse- 
quence of  his  act,  even  though  It  results  In  the  loss 
of  the  trust  subject,  was  followed  In  Douglass  v. 
Stephenson's  Ex'or  et  al,  75  Va  749,  citing  the  prin- 
cipal case.  See  also  Cooper  tt  al.  v.  Cooper's  Bx*or 
et  al.  77  Va.  208;  Turpln  et  al.  v.  The  Chesterfield  C 
&.  I.  M.  Co.,  82  Va.  78;  Jones'  Adm'r  v.  Jones*  Ex'or. 
86  Va.  845;  1  Mln.  Inst.  (4th  Ed.)  478. 
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acts  fairly  and  bonestly  within  the  scope  of  his 
powers,  then  he  Is  not  responsible  for  the  conse- 
quences of  his  act  even  though  1 1  result  unex- 
pectedly to  the  loss  of  the  trust  subject,  or  any 
part  of  It 
SaoM  —  SmwM  —  Bona    PIde    Purchasers.  —  Thouffh 
such  personal  representative  act  unfairly 
204       an<l  dishonestly  *ln  maklnar  a  sale,  which, 
fairly  and  honestly  made,  would  be  within 
the  scope  of  his  power  and  duty,  a  bona  Ade  pur 
chaser  for  value  from  him  would  have  a  perfect 
title  aarainst  the  testator's  estate. 
5.  Same— Same.— Under  all  the  circumstances  the 
administrators  held  to  have  properly  and  hon- 
estly make  the  sale. 
III.  AppllcatloB  of  Payments.— Where  a  debtor  owes 
various  debts  to  the  same  creditor,  and  makes  a 
payment,  the  application  of  the  payment  may  be 
made  by  himself  at  the  time  he  makes  it:  and  If 
he  fall  then  to  make  It,  the  application  may  be 
made  by  the  creditor.    And  if  he  falls  to  make  it 
the  court  before  which   the   transaction  comes 
may  direct  It  to  be  made  according  as  may.  in  the 
judgment  of  the  court  appear  to  be  equitable  and 
Just  under  all  the  circumstances  of  the  case. 
i  V.  Admlnlatrators  Investing  In  Confederate  Bonds.— 
A  larce  amount  of  Confederate  States  treasury 
notes  havinar  come  into  the  hands  of  the  adminis- 
trators In  the  course  of  the  execution  of  their 
duty,  and  they  belnsr  unable,  by  reason  of  the  war 
then  exlstlufr  and  the  number  and  scattered  loca- 
tion of  the  leffatees,  to  distribute  the  entire  fund 
remalnlnflT  In  their  hands  after  the  payment  of 
the  debu  of  their  testator,  they  were  Justified  In 
investiuff  these  notes  In  Confederate  bonds,  and 
are  entitled  to  be  credited  for  the  same  In  their 
administration  account. 

This'  was  a  suit  in  equity  in  the  circuit 
court  of  Rockingham  county,  brought  by 
some  of  the  legatees  of  John  Cook,  de- 
ceased, against  his  administrators  and  their 
sureties  and  others  for  a  settlement  of  the 
accounts  of  the  administrators,  and  a  dis- 
tribution of  the  estate. 

The  case  is  stated  by  Judge  Moncure  in 
his  opinion. 

The  case  was  argued  by  Yancey  &  Mauck, 
J.  N.  Liggett  and  Charles  T.  O'Ferrall,  for 
the  appellants,  and  Moses  Walton,  Sheffey 
&  Bumgardner,  J.  S.  Harnsberger  and 
George  E.  Sipe,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court 

In  1860,  John  Cook,  of  the  county 
265  of  Rockingham^  *died,  leaving  a  large 
estate,  real  and*  personal,  worth  more 
than  a  hundred  thousand  dollars,  but  neither 
a  wife  nor  any  issue.  He  left  a  will,  however, 
dated  in  1859,  whereby  he  gave  his  estate, 
after  the  payment  of  his  debts,  first  to  the 
children  then  living  of  his  nephew  Robert 
B  Cook,  to  the  extent  of  the  sum  of  $2,500; 
and,  second,  to  all  his  brothers  and  sisters 
who  might  be  living  at  his  death,  and  all 
the  children  of  his  brothers  and  sisters,  ex- 
cept Clarissa  Mauck  and  John  Lingle  and 
their  children,  who  were  excluded  by  the 
will,  as  to  the  residue  of  his  estate,  which 
was*  to  be  divided  among  the  said  residuary 
devisees  and  legatees,  share  and  share  alike. 


so  that  each  of  his  brothers  and  sisters 
living  at  his  death  was  to  have  only  a  child's^ 
part,  or  an  equal  share  with  each  of  his 
brothers'  and  sisters'  children  as  aforesaid,, 
except  as  aforesaid,  subject  however  to  cer- 
tain provisos  set  out  in  the  will,  but  which 
need  not  be  here  repeated. 

On  the  16th  day  of  July,  1860,  the  said  will 
was  duly  proved  and  admitted  to  probate  in 
the  county  court  of  said  county;  and  on  the 
same  day  an  order  was  made  by  the  said 
court  granting  administration  on  the  estate  of 
said  testator  with  his  will  annexed  to  his 
nephew  and  legatee,  the  said  Robert  B.  Cook^ 
who  thereupon  gave  bond  with  security,  ac- 
cording to  law,  as  such  administrator. 

On  the  next  day,  to  wit:  the  17th  day  of 
July,  1860,  and  at  the  same  term  of  the  court 
at  which  the  said  will  was  admitted  to  probate 
and  the  said  Robert  B.  Cook  was  appointed 
and  qualified  as  administrator  as  aforesaid,, 
another  order  was  made  by  the  same  court 
revoking  and  annulling  the  order  made  on 
the  previous  day  appointing  Robert  B.  Cook 
as  aforesaid,  and  appointing  the  said  Robert 
B.  Cook,  Joseph  H.  Conrad,  and  George  W. 
Miller,  administrators  with  the  will  annexed 
of  the  said  John  Cook,  who  thereupon  quali- 
fied as  such  according  to  law,  by  giving 
bond  with  security  and  taking  the  oath 
prescribed  by  law.  This  order  was 
266  made  by  consent  of  the  ♦said  Robert 
B.  Cook,  and  on  the  motion  of  the 
said  Robert  B.  Cook,  Joseph  H.  Conrad, 
and  George  W.  Miller. 

On  the  20th  day  of  August,  1860,  on  the 
motion  of  the  said  Cook,  Conrad  and  Mid- 
ler, administrators  aforesaid,  it  was  ordered 
by  the  same  court  that  they  give  a  new 
bond  as  such  administrators,  which  they 
thereupon  accordingly  did,  with  an  increased 
number  of  sureties. 

The  estate  of  the  testator,  consisting  of 
land  and  slaves  of  great  value,  and  choses  in 
action  of  great  number  and  to  a  large 
amount,  and  the  devisees  and  legatees  being 
very  numerous,  forty-one  in  number,  residing 
in  diflferent  parts  of  this  state  and  in  other 
states,  and  many  of  them  and  their  residences, 
being  unknown  to  the  administrators,  the  ad- 
ministration of  the  estate,  of  course,  was  at- 
tended with  much  trouble  and  difficulty,  and 
required  much  time  for  its  accomplishment. 
Of  course  very  little  progress  could  be  made 
in  the  work  before  the  war  came  on,  in  the 
spring  of  1861,  which,  necessarily,  obstructed 
and  interposed  difficulties  in  the  way  of  the 
administrators  during  the  existence  of  the 
war,  a  period  of  about  four  years,  and  for  a 
long  time  thereafter;  the  testator's  estate 
not  havmg  been  fully  administered,  and  be- 
ing in  fact  chiefly  unadministered. 

In  1866,  the  suit  of  Lingle  &  others  v. 
Cook's  adm'rs  &  others,  was  brought  in  the 
circuit  court  of  said  county,  by  certain  of 
the  legatees  and  divisees  of  said  John  Cook, 
against  his  administrators  and  others,  for 
the  purpose  of  having  a  settlement  of  the 
administration  account  of  his  estate,  and  a 
distribution  of  the  same  among  his  devisees 
and  legatees  according  to  his  will. 

And  in   the   next   year,   1867,   the   suit  of 
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Eddins  &  others  v.  Cook's  adm'rs  &  others,  | 
was  brought  in  the  same  court,  by  certain 
of  the  said  devisees  and  legatees  against 
the  said  administrators  and  others,  for  the 
same  purpose. 
These  two  suits  having  the  same  objects,  were 
consolidated  by  an  order  made  there- 

867  in  on  the  28th  day  of  October,  ♦1869, 
and    various    proceedings    were    had 

therein  from  time  to  time,  in  court  and  be- 
fore a  commissioner,  until  the  3d  day  of 
October,  1874,  when  a  decree  was  made 
therein  settling  the  principles  involved.  From 
which  decree,  Henry  Lingle  and  others,  dev- 
i«;ees  and  legatees  as  aforesaid,  and  plain- 
tiffs in  the  said  suits,  applied  to  a  judge  of 
this  court  for  an  appeal;  which  was  accord- 
ingly allowed;  and  that  is  the  case  which 
this  court  has  now  to  decide. 

There  are  various  assignments  of  error  in 
the  petition  for  this  appeal,  which  will  be 
considered  and  disposed  of  in  the  order  in 
which  they  are  made. 

1.  The  first  assignment  of  error  is  as  fol- 
lows: "The  sureties  on  the  first  bond,  16th 
July,  1860,  ought  to  be  held  responsible  for 
the  devastavit  of  the  administrator.  There 
never  were  such  proceedings  towards  re- 
moving the  first  administrator  as  were  re- 
quired by  statute  at  the  time.  See  Virginia 
Code,  1860,  chap.  132,  §  11.  Robert  B.  Cook, 
one  of  the  legatees  was  appointed  adminis- 
frator  c.  t.  a.  of  John  Cook,  deceased,  on  the 
16th  day  of  July,  i860,  after  a  considerable 
contest — the  court  having  duly  considered 
all  matters  presented  in  connection  there- 
with— and  qualified  as  such,  with  A.  C.  Bear, 
Jacob  Bear,  George  W.  Harnsberger,  and 
R.  H.  Spindle  as  his  securities,  in  a  bond 
in  the  penalty  of  $135,000.  They  now  claim 
to  be  relieved  from  any  liability  because 
there  was  subsequently  granted  administra- 
tion to  R.  B.  Cook,  George  W.  Miller  and 
Joseph  H.  Conrad,  and  new  bond  and  secu- 
rities given.  Your  petitioners  claim  that  the 
securities  in  the  first  bond  have  never  been 
discharged  from  liability  as  such.  The  ap- 
pointment of  additional  administrators  and 
execution  of  a  new  bond  was  on  their  mo- 
tion without  notice,  &c.,  as  required  by  stat- 
ute. There  was  a  grant  of  the  administra- 
tion to  R.  B.  Cook,  with  all  of  the  advan- 
tages attending  or  benefit  to  be  derived  from 
such  administration,  and  this  grant  could 
not  be  revoked,  unless  upon  good  cause 
shown  in   the  regular  legal  way." 

868  *It    is   an   all    sufficient   answer   to 
this  assignment  of  error,  that  during 

the  session  of  a  court,  or  during  the  same 
term  of  a  court,  the  orders  of  the  court  re- 
main within  its  breast,  and  may  be  revoked, 
annulled  or  amended  at  its  pleasure,  if  the 
act  be  not  done  or  obtained  by  fraudulent 
means.  In  this  case,  certainly,  there  is  no  ev- 
idence that  the  act  was  done  or  obtained  by 
fraudulent  means.  In  Cawood's  case.  2  Va. 
Cases,  pp.  527.  545.  the  law  on  the  subject 
was  thus  laid  down:  "A  view  of  the  decisions 
in  this  country  and  in  England  referred  to 
by  the  counsel,  leads  us  to  the  conclusion,  that 
during  the  term  the  records  are  in  the  breast 
of  the  court,  and  that  amendments   may  be 


made  in  the  proceedings  of  the  court;  but 
that  after  the  term  has  passed,  no  amend- 
ments can  be  made,  except  of  mere  clerical 
misprisons."  See  also  2  Tuck.  Com.  p.  45, 
and  cases  there  referred  to. 

The  case  cited  by  the  counsel  for  the  ap- 
pellants from  2  Va.  Cases,  p.  230 — Ex  pane 
Colin  Clarke — is  not  at  all  in  conflict  \%-ith 
what  is  above  stated  as  the  law.  It  was 
there  held  that  when  an  executor  has  been 
removed  from  office,  and  administrator  dc 
bonis  non  has  been  substituted  in  his  place 
under  the  act  of  assembly,  another  person 
having  equal  rights  with  the  substituted 
administrator,  cannot  come  in  at  a  subse- 
quent term  and  be  allowed  to  administer, 
the  power  of  the  court  over  the  subject 
having  ceased. 

Here,  the  power  of  the  court  over  the 
subject  had  not  ceased  when  the  court  during 
the  same  term  at  which  R.  B.  Cook  was  ap- 
pointed administrator,  revoked  and  annulled 
his  appointment,  which,  as  we  have  seen, 
was  a  lawful  act.  The  office  of  personal 
representative  being  then  legally  vacant,  ii 
was  competent  for  the  court  of  probate  hav- 
ing jurisdiction  of  the  case  to  fill  the  vacancy. 

The   court   is   therefore   of   opinion,    that 
the  circuit  court  did  not  err  in  the  matter 
stated  in  the  first  assignment  of  error. 
869  *2.   The  second  assignment  of  error 

is  as  follows:  "The  court  erred  in 
discharging  R.  S.  Harnsberger  on  account 
of  the  bonds  and  notes  purchased  by  him 
of  the  administrators.  Harnsberger  knew 
that  the  bonds  were  the  property  of  John 
Cook's  estate.  He  says  they  were  Jpa3'able 
to  John  Cook,  and  some  to  Robert  B.  Cook 
and  George  W.  Miller,  administrators  of 
John  Cook.  He  knew  the  estate  of  John 
Cook  was  not  in  such  a  condition  as  to  re- 
quire immediately  $40,000." 

If  payment  of  the  debts  of  the  testator,  or 
legacies  given  by  his  will,  required  a  sale  of 
bonds  or  notes  due  to  him,  then  such  a^ale, 
fairly  made  on  reasonable  terms,  would  not 
have  been  a  breach  of  trust  by  the  personal 
representative,  but  would  have  been  a  due 
execution  of  such  trust;  for  which,  of  course, 
neither  he  nor  a  purchaser  from  him  could 
be  made  responsible.  If  such  payment  did 
not  in  fact  require  such  a  sale,  but  the  pur- 
chaser was  wholly  ignorant  and  had  no 
reason  to  believe  that  it  did  not,  and  in  fact 
believed  that  it  did;  then,  certainly,  the 
purchaser,  being  in  such  case  a  bona  fide 
purchaser  for  value*  and  without  notice, 
could  not  be  made  responsible,  even  though 
the  personal  representative  should  be  re- 
sponsible by  reason  of  his  guilty  knowl- 
edge or  other  breach  of  trust  in  the  transac- 
tion. If  he  act  fairly  and  honestly,  within  the 
scope  of  his  powers,  then  he  is  not  responsible 
for  the  consequences  of  his  act,  even  though 
it  result  unexpectedly  to  the  loss  of  the  trust 
subject  or  any  part  of  it.  And  though  he 
act  unfairly  and  dishonestly  in  making  a 
sale,  which,  fairly  and  honestly  made,  would 
be  within  the  scope  of  his  power  and  duty  a 
bona  fide  purchaser  for  value  from  him 
would   acquire   a   perfect  title   against    the 
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testator's  estate.     Dodson,  &c.  v.  Simpson 
&  als.,  2  Rand.  294. 

In  this  case,  if  there  was  any  unfairness 
or  dishonesty  on  the  part  of  the  personal 
representative  in  making  the  sale  in  ques- 
tion, certainly  there  was  none  on  the 

870  part  of  ♦the  purchaser  in  making  the 
purchase;  so  far,  at  least,  as  the  rec- 
ord shows.  It  therefore  follows,  as  a  nec- 
essary consequence,  that  the  court  did  not 
err  in  discharging  R.  S.  Harnsberger  on 
account  of  the  bonds  and  notes  purchased 
by  him  of  the  administrators. 

There  is  nothing  in  the  transaction  it- 
self, nor  is  there  anything  else  in  the  case 
which  indicates  unfairness  or  dishonesty  on 
the  part  of  the  administrators  in  making  the 
sale.  If  it  appeared  to  the  administrators 
to  be  necessary  to  raise  the  sum  of  $40,000 
in  Confederate  notes  for  the  payment  of 
debts  and  legacies  due  by  the  testator's  es- 
tate, then  they  had  the  power  and  it  was  their 
duty  to  pursue  the  best  course  of  doing  so 
which  was  practicable  to  them.  We  cannot 
say  that  it  did  not  so  appear  to  them,  and 
that  they  did  not  pursue  the  best  course  of 
doing  so  which  was  practicable  to  them. 
On  the  contrary,  the  evidence  afforded  by 
the  record  strongly  tends  to  show  that  it 
did  so  appear  to  them,  and  that  they  did  pur- 
sue such  course.  The  estate  consisted  largely 
of  bonds  and  notes  due  to  the  testator.  They 
could  not  be  collected  in  specie,  or  even  in 
what  may  be  called  good  money,  if  anything 
but  the  specie  could  be  called  good  money 
during  the  war,  which  commenced  shortly 
after  the  qualification  of  the  administrators 
and  lasted  nearly  four  years.  They  could  not 
be  disposed  of  on  better  terms  or  more  to  the 
interest  of  the  legatees,  as  it  no  doubt 
appeared  to  the  administrators,  than  bv 
selling  them  for  Confederate  money,  which 
was  then  the  only,  or  almost  only,  currency 
of  the  country.  The  legatees  were  very 
numerous,  residing  in  different  parts  of  this 
state  and  in  other  states  south,  west  and 
northwest  of  this.  Naturally,  they  desire  to 
have  the  estate  settled  up  and  to  receive 
their  respective  portions  of  it  as  soon  as 
possible.  Those  who  reside  in  this  state,  or 
other  states  of  the  Southern  Confederacy, 
were  doubtless  willing  to  receive  Confed- 
erate notes  on  account  of  their  respective 
interests  in  the  estate,  especially  if  they 

871  could  receive  two  dollars  ♦in  such  notes 
for  one  in  the  amount  of  said  inter- 
ests so  paid.  There  seemed  to  be  no  practi- 
cable mode  of  obtaining  payment  otherwise 
during  the  long  period  of  the  war,  or  most  of 
it  They  therefore,  no  doubt,  desired  the 
administrators  to  dispose,  as  they  did,  of  the 
bonds  and  notes  which  thev  sold  to  R.  S. 
Harnsberger.  which,  doubtless,  they  could 
not  have  sold  at  a  greater  price  than  two 
dollars  in  Confederate  money  for  one  in  the 
amount  of  said  bonds  and  notes.  It  is 
probable,  therefore,  that  the  legatees,  or 
most  of  them,  residing  in  the  Confederate 
States  desired  the  administrators  to  make 
the  sale  thev  did  to  the  said  Harnsberger. 
And  as  to  the  legatees  who  resided  in  the 
United  States,  their  portion  was  claimed  by 


the  receiver  of  the  Confederate  States,  who 
demanded  and  received  the  same  from  the 
said  administrators. 

The  cases  referred  to  under  this  assign- 
ment of  error  in  the  petition,  viz:  Fisher  v, 
Bassett,  &c,,  9  Leigh,  119;  Pinckard  v. 
Woods,  &c.,  8  Gratt.  140,  are  not  at  all  in 
conflict  with  what  has  been  before  stated. 

See  also  Staples  &  als.  v.  Staples  &  als., 

24  Gratt.  225;  Jones'  ex'ors  v.  Clark  &  als., 

25  Id.  642,  and  Mills  &  als.  v.  Mills'  ex'ors 
&  als.,  28  Id.  442 — which  have  a  strong 
bearing  upon  this  case  and  strongly  sup- 
port the  decision  of  the  court  below  now 
under  consideration. 

3.    The  third  assignment  of  error  is  that 
"the    court    erred    in    applying    the    whole 
amount  of  G.  W.  Miller's  legacy  as  a  credit 
on  the  bond  on  which  H.  A.  Kite  is  secu- 
rity, as  there  were  other  bonds,  both  with 
and  without  security,  due  by  said  Miller  to 
John  Cook's  estate ;  besides,  in  settling  the  ad- 
ministration account,  he  is  found  to  be  largely 
indebted  to  the  estate.     And  it  is  contrary  to 
equity  and  justice  to  permit  one  persbn  to 
have  the  entire  benefit  of  what  Miller  would 
receive  as  legatee  of  John  Cook,  deceased." 
Where  a  debtor  owes  various  debts  and 
makes  a  payment,  the  application  of 
872      the  payment  may  be  made  by  ♦him- 
self at  the  time  he  makes  it;  and  if  he 
fail  then  to  make  it,  the  application  may  be 
made  by  the  creditor;  and  if  he  fail  to  make 
it,    the    court   before    which    the    transaction 
comes  may  direct  it  to  be  made  according  as 
may,  in  the  judgment  of  the  court,  appear  to 
be  equitable  and  just,  under  all  the  circum- 
stances of  the   case.     The  doctrine   of  the 
law  on  this   subject   has   been   recently  very 
fully  considered  by  this  court,  in  two  cases  in 
i  which  the  principles  which  govern  it  are  laid 
'  down  by  the  court.    Those  cases  are  Howard, 
;  &c.  V.  McCall,  for,  &c.,  21  Gratt.  205,  206 ;  and 
I  Chapman  &  als.  v.  The  Commonwealth,  25 
Id.  721.   754.    The   principles   recognized  in 
I  these  two  cases  appear  to  conform  to  the 
'  principles,  or  most  of  them,  recognized  by 
I  the  courts  of  other  states,  some  if  not  all  of 
whose  decisions  on  the  subject  are  referred 
to  in  a  work  recently  published.     7  Wait's 
Actions  and  Defences  at  Law  or  in  Equity, 
pp.  418,   423.     On  page  418   it  is   said  that 
"when  a  payment  is  made  by  a  debtor  to  a 
creditor   holding    several    demands    against 
him,  the  debtor  has  the  right  to  direct  the 
claim  to  which  it  shall  be  appropriated.    If 
he  fails  to  do  so,  the  creditor  has  the  right 
to  appropriate  at  his  election.     But  in  the 
absence  of  any  particular  application  of  a 
payment  by  either  the   debtor  or  creditor, 
the  law  will  apply  it,  usually  as  the  justice 
and  equity  of  the  case  may  require.     See 
also  2  American  Leading  Cases,  5th  edition, 
pp.  334-363,  Field.  &c.  v.  Holland,  &c.,  and 
notes;  and  Smith  v.  Loyd.  11  Leigh,  512. 

In  this  case  the  credit  in  question  is  not 
for  a  payment  made  by  the  principal  debtor, 
but  for  a  legacy  given  by  the  creditor  to  the 
principal  debtor,  by  whom  several  debts  are 
due  to  the  creditor,  some  with  and  some  with- 
out personal  security,  and  the  security  being 
different  for  different  debts.     But  the  prin- 
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ciples  before  stated  seem  to  apply  to  this 
case.  As  stated  in  the  decree  appealed  from, 
"Geo.  W.  Miller,  with  Hiram  A.  Kite  and 
others  as  his  securities,  was  indebted  by 
bond  to  John  Cook,  deceased,   in  the 

273  sum  of  ^$2,000,  with  interest  thereon 
from  the  2d  day  of  January,  1857,  and 

judgment  has  been  rendered  on  said  obliga- 
tion against  said  Hiram  A.  Kite,  Joseph  H. 
Kite  and  Henry  Miller,  surviving  obligors 
of  themselves  and  G.  W.  Miller  and  Joseph 
H.  Conrad,  deceased,  all  of  said  obligors  be- 
ing sureties,  except  said  George  W.  Miller, 
said  judgment  being  subject  to  the  follow- 
ing creditors,  to  wit:  $120  as  of  June  2d, 
1858,  and  $100  as  of  March  18,  1859,  which 
said  judgment  is  now  under  the  control  of 
the  general  receiver  in  this  cause;  and  that 
said  Hiram  A.  Kite  has  paid  on  said  judg- 
ment the  sum  of  $670.78  as  of  the  7th  No- 
vember, 1870;  the  legacy  coming  to  George 
W.  Miller  must  be  applied  first  to  the  pay- 
ment of  his  indebtedness  to  the  estate,  and 
to  the  extent  of  such  legacy,  the  sureties  in 
such  obligation  are  entitled  to  be  relieved 
from  their  liabilities  as  judgment  debtors  to 
the  estate,  and  the  said  Hiram  A.  Kite  is 
entitled  to  have  refunded  to  him  so  much  of 
the  money  paid  by  him  as  he  may  be  en- 
titled to  upon  a  proper  adjustment  of  said 
judgment  and  legacy  as  a  credit  thereon 
aforesaid."  And  the  court  decreed  among 
other  things:  "Third,  that  the  general  re- 
ceiver of  this  court  adjust  the  judgment 
aforesaid  under  his  control  in  the  name  of 
Robert  B.  Cook,  administrator  of  John 
Cook,  deceased,  against  Hiram  A.  Kite  and 
others  in  accordance  with  the  principles  of 
this  decree,  giving  credit  on  said  judgment 
for  the  amount  of  $2,490.07,  as  of  the  15th 
day  of  April,  1873,  and  upon  the  basis  of 
such  credit  adjusting  the  claim  of  the  es- 
tate against  the  parties  to  said  judgment, 
and  refunding  to  Hiram  A.  Kite  so  much 
of  the  payment  made  by  him  as  may  be 
necessary  upon  this  principal." 

The  court  is  of  opinion  that  there  is  no 
error  in  the  said  decree  upon  this  subject. 

4.  The  fourth  assignment  of  error  is  that 
"the    court     erred    in    dissolving    the     in- 
junction   awarded     17th     September, 

274  *1869,    and    modified    28th    October, 
1869,  and  dismissing  the  bill  with    costs. 

The  said  bill  and  injunction  were  to  re- 
strain the  collection  of  certain  of  the  bonds 
and  notes  assigned  by  the  administrators  of 
John  Cook  to  Robert  Harnsberger  as  afore- 
said by  the  said  Harnsberger  or  his  assigns, 
and  to  have  them  collected  and  applied  as  if 
the  said  assignment  had  never  been  made. 

From  what  has  already  been  said  in  this 
opinion,  it  appears  that  the  said  assignment 
was  valid;  from  which  it  results,  as  a  neces- 
sary consequence,  that  the  court  did  not 
err  in  dissolving  the  said  injunction  and  dis- 
missing the  said  bill  with  costs. 

5.  The  fifth  assignment  of  error  is  that 
the  court  erred  "in  dismissing  the  bills  and 
amended  bills  seeking  to  charge  liability  on 
securities  in  bond  of  July  16th,  1860,  and 
July  17th,  1860,  respectively." 

Of  course  the  securites  on  the  bond   of 


July  16th,  1860,  are  not  liable;  the  appoint- 
ment and  qualification  of  R.  B.  Cook  as 
administrator  on  that  day  having  been  re- 
voked and  annulled  on  the  next  day,  the 
liability  of  the  securites  in  the  administra- 
tion bonds  of  R.  B.  Cook  then  and  thereby 
ceased  and  was  determined.  And  a  new 
administration  bond,  with  securities,  having 
been  given  on  the  20th  day  of  August,  1860, 
by  Robert  B.  Cook,  Joseph  H.  Conrad  and 
George  W.  Miller,  who,  on  the  17th  day  of 
July,  1860,  had  been  duly  appointed  and 
qualified  as  administrators  with  the  will  an- 
nexed of  said  John  Cook,  the  said  new 
bond,  by  express  provision  of  the  statute, 
relates  back  to  the  time  of  the  qualification 
of  the  said  fiduciaries,  and  binds  the  obligors 
therein  for  the  faithful  discharge  of  the 
duties  of  the  office  or  trust  of  said  fiduci- 
aries from  that  time  as  effectually  as  if  the 
said  new  bond  had  then  been  executed;  and 
the  sureties  in  the  former  bond  and  their 
representatives  upon  the  execution  of  said 
.  new  bond  were  by  the  said  statute 
275  forthwith  discharged,  except  as  to  *any 
matter  for  which  a  suit  may  have 
been  then  depending  on  the  former  bond 
against  any  such  sureties  or  their  represent- 
atives, in  which  case  such  suit  might  have 
been  prosecuted  to  judgment  or  decree;  but  as 
to  every  such  matter,  the  new  bond,  without 
any  express  provision  therein  to  that  effect, 
would  have  bound  the  obligors  therein  to  in- 
demnify the  sureties  in  the  former  bond  against 
all  loss  or  damage  in  consequence  of  executing 
the  former  bond.  Code  of  1849,  ch.  132,  § 
12,  p.  550.  In  this  case  there  was  no  such 
suit  depending  on  the  former  bond  when 
the  new  bond  was  executed  as  aforesaid. 

It  therefore  follows,  from  what  has  been 
said,  that  the  circuit  court  did  not  err  in 
dismissing  the  bills  and  amended  bills  seek- 
ing to  charge  liability  on  securities  in  bond 
of  July  16th,  1860,  and  July  17th,  1860,  re- 
spectively. 

6.  The  sixth  assignment  of  error  is  that 
the  circuit  court  erred  "in  ordering  the 
bonds,  judgments  and  funds  in  the  hands  of 
the  general  receiver,  which  had  been  as- 
signed to  Harnsberger,  and  had  been  con- 
fided to  the  said  receiver  during  the  pend- 
ency of  the  injunction  order  should  be  re- 
stored to  R.  S.  Harnsberger." 

I  The  assignment  to  said  Harnsberger  hav- 
ing been  a  valid  assignment,  as  already 
shown  in  the  foregoing  opinion,  it  follows 
as  a  necessary  consequence  that  the  circuit 
court  did  not  err  in  making  the  order  re- 

I  ferred  to  in  said  sixth  assignment  of  error. 

I  7.  The  seventh  and  last  assignment  of 
error  is,  that  the  said  court  erred  "in  allow- 
ing the  administrators  credit  for  investment 
in  Confederate  bonds,  as  such  an  order 
would    not   be   proper,    even    though    sanc- 

I  tioned  by  the  proper  Confederate  court." 

I      A    large    amount    of    Confederate    States 

treasury  notes  having  come  to  the  hands  of 

the   personal   representatives   of   said  John 

Cook  in  the  course  of  the  execution  of  their 

duty,  and  they  being  unable  by  reason 

I  276      of   the    war   then    ♦existing,   and    the 

1  number  and  scattered  location  of  the 
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legatees  of  their  testator,  as  before  shown  in 
this  opinion,  to  distribute  the  entire  fund 
remaining  in  their  hands  after  the  payment 
of  the  debts  of  their  testator,  it  was  o( 
course  their  duty  to  invest  the  surplus  until  it 
could  be  so  distributed.  An  investment  of  said 
surplus  of  Confederate  notes  in  Confederate 
bonds  bearing  interest  at  the  rate  of  seven 
or  eight  per  cent,  per  annum  was  a  reason- 
able and  proper  investment  to  be  made  by 
them  under  the  circumstances  of  the  case. 
The  investment  in  question  was  so  made; 
and  it  follows  from  what  has  been  said  that 
there  was  no  error  in  the  action  of  the  cir- 
cuit court  in  regard  to  the  matter  set  forth 
in  the  said  seventh  assignment  of  error. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  appealed 
from,  and  that  the  same  ought  to  be  affirmed. 

Decree  affirmed. 


277  ^Miller  ft  als.  v.  Crawford  ft  als. 

September  Term.  1870.  Stannton. 

I.  TnwU  for  Creditors  —  Release  of  Do^er— Abate- 
Ment  of  Consideration.— M  belnff  the  owner  of  a 
larffe  real  estate  coDsistioff  of  iron  works,  ore 
lianks  and  lands,  as  well  as  a  larffe  personal  estate, 
bat  belnff  indebted  to  insolvency,  with  judgments 
and  ezecntionsaffainsttalm.  made  a  deed,  in  which 
his  wife  joined  him,  by  which  he  conveyed  to  a 
trustee  the  whole  of  his  property  of  every  kind 
for  the  payment  of  his  debts.  In  this  deed  it  was 
provided  that  the  valne  of  the  wife's  contingent 
riffbt  of  dower  in  the  real  estate  should  be  ascer- 
tained in  a  mode  specified,  and  in  consideration  of 
which  sums  so  ascertained  she  Joined  in  the  deed 
releasing  her  contingent  risrhtof  dower  in  said 
real  estate.  The  trusu  of  the  deed  were,  that  C 
and  S,  who  had  undertaken  to  pay  off  the  execu- 
tions, and  who  were  creditors  of  M.  and  the  wife  of 
M.  should  be  creditors  of  the  first  class.  C  and  S 
eac^  for  the  amounts  they  should  pay.  and  the 
amount  due  them,  and  the  wife  for  the  amount  of 
the  value  of  her  contingent  riffht  of  dower,  ascer- 
tained as  prescribed  in  the  deed :  and  all  other' 
creditors  in  the  second  class.  The  whole  property 
did  not  sell  for  enough  to  pay  the  first  class  cred- 
itors in  full,  and  a  judfirment  rendered  against  M, 
and  docketed  before  the  deed  was  executed— 
Hkld:  That  the  wife  of  M  must  abate  raubly  with 
C  and  S  for  the  payment  of  said  Judjnnent  and 
for  any  deficiency  of  the  trust  fund  to  pay  the 
said  C.  S  and  the  wife,  in  full  of  their  claims. 

This  was  an  appeal  by  Mary  Miller  and 
her  children  from  a  decree  pronounced  by  the 
circuit  court  of  Augusta  county,  on  the  10th 
day  of  July,  1877,  in  a  suit  which  had  been  in- 
stituted by  the  late  John  B.  Baldwin,  .;is 

278  trustee  in  ♦a  deed  of  trust  executed  in 
1857,    by    John    Miller    and    his    wife 

Mary,  to  secure  his  creditors,  asking  for  a  con- 
struction of  said  deed,  and  for  a  settlement  of 
his  account  as  trustee.  After  the  death  of 
said  Baldwin  the  suit  was  revived  in  the  name 
of  his  executrix,  and  the  sheriff  of  Augusta 
county,  as  trustee  and  commissioner.  The 
case  as  viewed  by  the  majority  of  this  court 
is   stated  in  the  opinion  of  Judge   Christian. 


Sheffey  &  Bumgardner  and  Thos.  C.  El- 
der, for  the  appellants. 

George  M.  Cochran,  Jr.,  for  the  appellees. 

CHRISTIAN,  J.  This  case  is  before  us 
by  appeal  from  a  decree  of  the  circuit  court 
of  Augusta  county. 

It  has  been  very  elaborately  and  ably  ar- 
gued by  the  counsel  on  both  sides. 

Upon  a  careful  review  of  the  record  be- 
fore us,  we  find  that  the  single  question  we 
have  to  determine  is,  what  is  the  proper  con- 
struction to  be  given  to  the  deed  of  trust  exe- 
cuted by  John  Miller  and  wife  to  John  B.  Bald- 
win, trustee,  and  what  are  Mrs.  Miller's  rights 
in  this  litigation,  as  secured  by  said  deed? 

The  facts  to  be  gathered  from  the  rec- 
ord, material  to  be  noticed,  are  as  follows: 

John  Miller  was  the  owner  of  a  valuable 
iron  furnace,  and  also  of  certain  real  estate, 
consisting  of  ore  banks,  timber  land  and 
farming  lands,  lying  in  the  counties  of 
Rockingham,  Albemarle  and  Augusta. 

In  the  year  1857  he  was  extensively  en- 
gaged in  th^  manufacture  of  iron  at  his  fur- 
nace and  forge  in  the  county  of  Augusta.  He 
had  become,  in  the  prosecution  of  this  enter- 
prise, largely  indebted.  Numerous  judgments 
had  been  recovered  against  him,  and  execu- 
tions to  a  large  amount  were  in  the  hands  of 
the  sheriff,  about  to  be,  if  not  actually 
879  ♦levied  on  his  personal  estate.  Owing 
to  the  pressure  of  these  debts,  it  was 
impossible  to  continue  his  business  of  man- 
ufacturing iron,  which  was  very  extensive, 
and  then  considered^a  very  valuable  enter- 
prise, unless  his  personal  restate  could  be 
released  from  the  lien  and  levy  of  execu- 
tions then  in  force  against  him,  amounting 
to  the  sum  of  about  ten  thousand  dollars. 

Under  these  circumstances,  being  desir- 
ous to  continue  his  business,  which'  he 
hoped  to  be  profitable,  and  at  the  same  time 
to  secure  all  his  creditors,  he  executed  a  deed 
of  trust  for  that  purpose,  by  which  he  con- 
veyed to  John  G.  Baldwin,  trustee,  all  his  es- 
tate, real  and  personal,  which  was  then  con- 
sidered very  valuable;  his  real  estate  conveyed 
in  said  deed  consisting  of  "ore  banks,  timber 
land  and  farming  lands,  lying  in  the  counties 
of  Rockingham,  Augusta  and  Albemarle,  em- 
bracing the  iron  furnace  and  forge  and  mills 
operated  by  said  Miller,*'  and  his  personal 
estate,  also  conveyed  in  said  deed,  consist- 
ing "of  slaves,  stock,  machinery,  implements 
and  materials,  household  and  kitchen  furni- 
ture, crops  growing  and  gathered,  and  every 
article  of  personal  property  of  whatever 
kind  and  description  held,  owned  or  claimed 
by  said  Miller,  wheresoever  situated;  also 
all  debts  in  any  wise  coming  to  said  Miller 
or  n-oncy  to  which  he  is  in  any  manner  en- 
titled from  whatsoever  sources,  and 
whether  the  same  be  due  or  not." 

In  order  to  carry  out  the  purposes  of  this 
trust  deed,  to  wit:  to  enable  Miller  to  con- 
tinue his  business  in  the  manufacture  of  iron, 
and  at  the  same  time  to  secure  his  creditors,  it 
was  necessary,  in  order  to  prevent  a  total  sus- 
pension of  his  business,  that  his  personal  prop- 
erty employed  in,  and  which  was  necessary  to 
its  successful  prosecutions,  should  be  released 
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from  the  liens  and  levy  of  executions,  then  in 
the  hands  of  the  sheriff  of  Augusta  county; 
for  if  these  executions,  amounting  to  the  sum 
of  at  least  ten  thousand  dollars,  were 
280  to  be  enforced,  then  the  enterprise  *must 
stop  and  disastrously  end  at  once.  In 
this  state  of  things,  two  of  the  friends  of 
Miller,  Benjamin  Crawford  and  Joseph  Smith, 
came  forward  and  undertook  to  pay  off  these 
executions,  and  thereby  release  the  personal 
estate  of  Miller  from  the  liens  and  levy  of 
these  executions  upon  conditions  that  they 
should  be  secured  for  the  money  so  advanced 
by  them,  and  in  order  that  the  business  should 
be  continued,  and  the  other  purposes  of  the 
trust  deed  be  carried  out.  Accordingly  a  deed, 
carefully  drawn  by  that  distinguished  lawyer 
and  eminent  citizen,  the  late  John  B.  Baldwin, 
was  executed  on  the  26th  day  of  September, 
in  the  year  1857,  by  John  Miller  and  Mary 
Miller  his  wife,  which  conveyed  to  Jno.  B. 
Baldwin  all  the  estate  real  and  personal  as 
above  described,  of  which  the  said  John  Miller 
was  seized  and  possessed,  of  every  kind  and 
description  whatsoever,  upon  ctrtain  trusts 
plainly  and  specifically  set  forth  in  said  deed. 

Among  these  trusts  the  prime  object  was  to 
secure  the  creditors  of  Miller,  and  to  prevent 
a  forced  sale  at  public  auction  of  the  large  and 
valuable  property  conveyed.  Accordingly 
ample  power  was  invested  in  the -trustee 
Baldwin,  to  continue  the  business  of  the 
furnace  and  forge,  and  to  use  all  means  nec- 
essary to  secure  its  efficient  operations,  until 
such  time  as  a  sale  of  the  whole  iron  works 
could  be  beneficially  effected. 

It  was  stipulated  in  said  deed  that  "if 
upon  these  operations"  (by  the  trustee)  "there 
shall  be  realized  any  clear  profit,  it  shall  con- 
stitute a  part  of  the  trust  fund,  and  if  there 
shall  be  any  loss  it  shall  be  paid  out  of  the  fund." 

This  deed  also  contained  the  following  pro- 
vision: "The  real  estate  hereby  conveyed  is 
subject  to  the  contingent  right  of  Mary  Sillier, 
wife  of  the  said  John  Miller,  to  dower  therein, 
a  right  which,  unless  released,  would  seriously 
interfere  with,  if  not  wholly  prevent  the  sale 
of  the  property  for  the  purposes  of  this  trust. 
The  said  John  Miller  is  unwilling  to  ask 
281  of  his  wife,  or  to  permit  her  to  ♦grant 
any  release  of  this  right,  except  upon 
terms  of  fair  compensation.  And  the  said 
Mary  Miller  deems  it  but  just  to  her  and  her 
children  to  demand  and  accept,  in  considera- 
tion of  such  release  hereby  made,  the  com- 
pensation and  security  hereinafter  provided." 

The  deed  further  declared  that  "the  great 
object  of  this  conveyance,  however,  ocing 
the  sale  of  the  entire  trust  property  as  soon 
as  practicable,  and  the  application  of  the 
proceeds  to  the  payment  of  the  debts  in- 
tended to  be  secured,  the  trustee  is  author- 
ized and  required  to  proceed,  as  soon  as 
practicable,  to  sell  publicly  or  privately,  at 
his  discretion,  and  upon  such  advertisement 
and  terms  of  payment  as  he  shall  deem 
best,  all  such  portions  of  the  real  estate  as 
he  shall  find  to  admit  of  separation  from 
the  iron  works  establishment,  and  all  such 
personal  property  as  can  be  spared  from 
tho  vses  of  said  establishment. 

"He  shall  also  proceed   in  like  manner  to 


sell  the  iron  works  establishment,  except 
that  it  shall  not  be  forced  to  sale  at  public 
auction  without  the  written  order  of  a  ma- 
jority in  value  of  the  trust  creditors  of  the 
first  and  second  class  secured  or  indemnified  in 
this  conveyance,  omitting  the  said  Mar>'  Miller. 
"Out  of  the  proceeds  of  the  trust  property, 
whether  arising  from  the  operations  of  the  iron 
establishment  or  from  sales  of  property,  real 
ot  personal,  the  trustee  shall,  in  the  first  place, 
pay  all  costs  and  expenses  incurred  in  the  mak- 
of  this  deed,  or  about  the  execution  of  the 
trust,  including  a  commission  to  the  trustee  of 
five  per  cent,  upon  his  receipts  and  disburse- 
ments, and  shall  then  pay  the  following 
claims  against  the  said  John  Miller,  in 
classes  as  follows,  viz: 

"First  class.  To  Benjamin  Crawford  and 
Joseph  Smith,  or  to  either  of  them,  all  such 
sums  as  they,  or  either  of  them,  shall  have 
paid  in  discharge  of  executions  now  in  force 
against  the  said  John  Miller,  with  interests 
till  paid.  To  Joseph  Smith  all  such  sums  of 
money  as  the  said  John  Miller  may  owe  him 
by  bond  or  note,  believe  to  be  about 
282  ♦three  thousand  two  hundred  dollars 
($3,200).  To  Benjamin  Crawford  all 
such  sums  as  the  said  Miller  may  owe  by 
him  bond  or  note,  whether  payable  to  the 
said  Crawford  or  to  the  late  firm  of  B.  & 
J.  S.  Crawford,  and  for  which  the  said 
Crawford  has  no  other  security.  These 
claims  are  believed  to  be  of  principal 
money,  $1,312.38,  by  note  or  bond  to  B. 
Crawford;  $1,562.56  by  note  or  bond  to  B. 
&  J.  S.  Crawford. 

"To  Mary  Miller,  wife  of  said  John  Mil- 
ler, to  be  placed  in  the  hands  of  such  trus- 
tee as  she  may  select,  and  upon  such  trusts    as 
she  may  appoint,  in  consideration  of  her  unit- 
ing in  this  conveyance,  such  sum  as  John  X. 
Hendren,  commissioner  in  chancery  for  the 
circuit  court  of  Augusta  county,  shall  ascer- 
tain to  be  the  value  of  her  contingent  right 
of  dower  at  this  date  according  to  the   rule 
adopted  by  that  court   for  the  ascertainment 
i.  of  such  values.    As  the  basis  of  such  valua- 
tion, the  trustee  shall  furnish  to  said   Hen- 
'  dren  the  written  appraisment  of  the   prop- 
'  erty   conveyed,   made   by   Gen.    Samuel    H. 
Lewis,  Dr.  G.  W.   Kemper,  Sr.,  and  Stephen 
Harnesberger,  Esq.,  and  the  report  of  the 
I  said    Hendren  thereon  shall   be  conclusive. 
t  If  said  Mary  Miller  shall  fail  to  select  the 
trustee,  the  said  Baldwin  shall  hold  the  fund 
as  trustee  for  her  sole  and  separate  use   so 
,  long  as  she  may  live,  and  at  her  death   di- 
'  vide    the    same   among   her   children    as    if 
I  she  had  died  sole  and  intestate." 

It  will  thus  appear  that  the  grantor,  by 
I  his  deed,  placed  as  debts  of  the  first   class, 
to  be  first  secured  by  the  property  conveyed, 
whatever  sums  were  due  to  his  friends  Craw- 
ford and  Smith,  who  came  forward  and  paid 
off  the  executions,  which  were  liens  upon  h:s 
,  personal  estate,  and  also  the  value  of  his  wife*s 
I  contingent  right  of  dower  to  be  ascertained 
I  and    conclusively    fixed    by    Commissioner 
Hendren.  whatever  that  amount  might   be. 
These  oblic^ations  were  considered  of  equal 
sanctity   and   were   placed   upon    the    same 
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footing,  and  to  be  enforced  and  made  good 

by  the  same  security. 
288  *The  nature   of  Mrs.   Miller's  con- 

tingent right  of  dower,  as  ascertaihed 
by  Commissioner  Hendren,  upon  the  appraise- 
ment of  the  property  made  by  the  gentlemen 
secured  in  the  deed,  was  the  sum  of  $16,300. 

It  was  this  sum.  therefore,  which  was  rec- 
ognized in  the  deed  as  compensation  to 
Mrs.  Miller  for  the  relinquishment  of  her 
right  of  dower  in  the  real  estate  of  her  hus- 
band, and  this  sum  was  secured  to  her  in  the 
deed  as  a  debt  of  the  first  class  against  the 
trust  fund,  and  with  the  debts  due  Crawford 
and  Smith  were  first  to  be  paid  out  of  the 
assets  coming  to  the  hands  of  the  trustee. 

It  further  appears  from  the  record  that  in 
furtherance  of  the  objects  and  purposes  of 
the  deed,  the  trustee  made  sale  of  all  the 
property,  real  and  personal,  conveyed  by 
the  deed.  At  this  sale  the  first  class  cred- 
itors secured,  Crawford,  Smith  and  Mrs. 
Miller,  became  large  purchasers. 

The  sales  of  the  personal  estate  was  made 
in  January,  1859,  and  of  the  real  estate  in 
December  of  the  same  year;  and  an  account 
of  said  sales  reported  by  the  trustee  to  the 
county  court  of  Rockingham.  At  the  sales 
of  property,  real  and  personal,  made  by  the 
trustee,  Mrs.  Miller,  Smith  and  Crawford 
became,  as  before  observed,  very  large  pur- 
chasers; it  being  manifestly  their  purpose 
to  save  the  claim  secured  to  them  as  first 
class  creditors  under  the  deed,  it  being  as- 
certained at  that  time  that  the  entire  pro- 
ceeds of  the  property  would  not,  after  paymg 
losses  and  expenses,  fully  discharge  their  claims. 

Before  any  final  settlement  of  the  trans- 
actions of  the  trustee  could  be  made,  and 
before  payments  by  these  purchasers  could 
be  adjusted,  and  deeds  made  by  the  trustee, 
the  late  civil  war  commenced;  the  trustee 
went  into  the  military  service,  and  all  pro- 
ceedings under  the  trust  deed  were  for  the 
time  suspended. 

After  the  close  of  the  war,  the  trustee, 
John  B.  Baldwin,  filed  his  bill  in  the^  circuit 
court  of  Augusta,  in  w^hich  he  set  forth  very 
fully  his  transactions  as  trustee,  the 
284  sales  ♦of  the  property,  and  the  pur- 
chases of  the  same  by  the  first  class 
creditors.  Smith,  Crawford  and  Mrs.  Miller. 
The  bill  alleged  that  upon  a  settlement 
made  by  the  trustee,  it  was  ascertained  that 
the  trust  fund  would  not  pay  in  full  the 
claims  of  Mrs.  Miller  and  Messrs.  Smith 
and  Crawford,  constituting  the  first  class 
debts.  It  became  necessary,  therefore,  to 
determine  how  to  apply  the  fund.  The  trus- 
tee construed  the  deed  as  putting  all  three 
of  the  first  class  creditors  (Mrs.  Miller, 
Smith  and  Crawford)  upon  the  same  foot- 
ing and  requiring  them  all  to  abate  ratably 
in  case  of  insufficiency  of  assets  to  pay  all. 

He  asks  that  the  deed,  may  be  construed 
by  the  court  in  this  and  other  respects,  and 
that  he  be  instructed  how  to  make  applica- 
tion of  the  trust  fund,  and  that  another 
trustee  be  appointed  for  Mrs.  Miller  and  her 
children.  To  this  bill  Mrs.  Miller  and  her 
children,    John    Miller's    administrator,    and 


Benjamin  Crawford  in  his  own  right,  and  as 
executor  of  Joseph  Smith,  were  all  made  parties. 

Under  this  suit,  thus  commenced  by  the 
trustee,  various  proceedings  were  taken," 
and  accounts  settled,  only  a  part  of  which 
are  necessary  to  be  noticed  in  this  opinion. 

During  the  pendency  of  the  suit,  and  be- 
fore any  disposition  of  the  trust  fund  had 
been  made,  or  the  rights  of  the  parties  un- 
der the  deed  adjudicated,  one  Harvey  Kyle, 
who  had  been  named  in  said  deed  as  a  sec- 
ond class  creditor,  filed  his  petition  in  the 
cause,  in  which  he  set  forth,  that  before  the 
deed  was  executed  by  Miller  and  wife  to 
Baldwin,  trustee,  to  wit,  on  the  20th  of  July, 
1857,  he  recovered  a  judgment  against  John 
Miller  for  the  sum  of  $3,600,  with  interest 
from  said  date,  and  $7.31  costs,  in  the  county 
court  of  Rockingham,  which  judgment  was 
at  once  docketed;  and  that  Baldwin,  trustee, 
and  Crawford  and  Smith  who  were  secured 
as  first  class  creditors,  had  full  notice  of 
his  judgment  and  lien;  and  that  no  part  of 
his  judgment  had  been  paid;  and  he  prays 
that  he  may  be  made  a  party  to  said  suit, 
and  that  a  decree  be  rendered  in 
285  ♦his  behalf;  for  the  amount  of  the 
said  judgment  against  the  person  or 
persons  who  may  be  legally  bound  to  ac- 
count for  it;  claiming  that  his  lien  is  bind- 
ing upon  the  purchasers  of  the  real  estate 
sold  by  Baldwin,  the  trustee,  and  purchased 
by  Smith  and  Crawford  and  Mrs.  Miller 
secured  in  the  deed  as  first  class  creditors. 

On  the  21st  October.  1874,  the  circuit 
court  entered  its  decree,  by  which  it  affirmed, 
"that  the  true  meaning  and  construction  of 
the  deed  of  Jno.  Miller  and  Mary  his  wife 
to  John  B.  Baldwin,  trustee,  dated  26th  Sep- 
tember, 1857.  is  to  secure  to  Mrs.  Miller  the 
commuted  value  of  her  contingent  right  of 
dower  in  the  lands  of  her  late  husband,  John 
Miller,  embraced  in  said  deed,  as  a  debt  in 
the  first  class  in  said  deed,  on  an  equal  foot- 
ing with  Benjamin  Crawford  and  Joseph 
Smith,  the  other  creditors  secured  in  the 
said  first  class;  and  said  debt  to  the  defend- 
ant Mary  Miller  is  to  be  paid  out  of  the 
trust  fund  pro  rata  with  the  debts  due  to  said 
Crawford  and  Smith,  secured  in  said  first 
class.  And  that  the  property  purchased  by 
Mfs.  Mary  Miller,  with  the  assent  of  her 
trustee,  at  the  sale  made  by  John  B.  Bald- 
win, trustee,  for  and  on  account  of  the  trust 
fund,  secured  to  her.  must  now  contribute 
to  pay  back  to  the  John  Miller  trust  fund 
the  amount  received  or  purchased  by  her, 
in  excess  of  what  her  said  trust  fund  was 
entitled  to  from  the  said  John  Miller  trust 
fund,  in  the  order  indicated  in  Commis- 
sioner Kennedy's  report." 

In  the  same  decree  it  was  declared  that 
the  debt  reported  in  the  name  of  Harvey 
Kyle  (being  docketed  judgment  set  up  in 
his  petition  as  recc^vered  and  docketed  be- 
fore the  execution  of  the  deed  by  Miller  to 
Baldwin)  is  proved  to  the  satisfaction  of  the 
court,  and  the  same  is  ordered  to  rank  as  one 
of  the  preferred  debts. 

By  this  decree  the  cause  was  recommitted 
to  Comm'r  Kenney  for  further  report;  and 
upon  the  coming  in  of  his  report  fixing  the 
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sums  respectively,  which  the  creditors  se- 
cured in  said  deed  as  first  class  credit- 
J886  ors,  must  contribute  ♦to  the  preferred 
creditors,  to  equalize  the  trust  fund,  by- 
ratable  abatement  of  the  amount  which  had 
been  received  by  Mrs.  Miller,  Crawford  and 
Smith,  as  first  class  creditors,  secured  by  the 
deed,  it  was  decreed  "that  the  said  parties  must 
contribute  to  the  fund  to  be  raised  in  this 
cause  for  the  creditors  of  John  Miller,  who 
are  secured  in  advance  (i.  e.  who  had  prior 
liens),  of  the  first  class  in  said  Miller's  trust 
deed,  and  yet  remain  unpaid,  as  follows:"  and 
then  follow  the  specific  amounts  which  Mrs.  Mil- 
ler, Crawford  and  Smith  must  each  contribute. 

The  court  is  of  opinion  that  there  is  not 
error,  in  this  decree. 

Under  the  provisions  of  the  deed  above 
quoted  it  is  plain  that  Mrs.  Miller  made  an 
absolute  sale  and  conversion  of  her  con- 
tingent right  of  dower  in  the  real  estate  of 
her  husband.  She,  by  that  deed,  accepted  the 
sum  to  be  ascertained  by  Commissioner  Hen- 
dren,  upon  report  to  him  of  the  value  of  the 
real  estate  of  her  husband  by  parties  se- 
lected by  herself   and   named   in   the   deed. 

She  then  became  a  creditor  of  her  hus- 
band's trustee  for  that  amount,  and  her  debt, 
by  way  of  compensation  for  her  contingent 
right  of  dower,  was  secured  as  a  first  class 
debt,  with  those  of  Crawford  and  Smith. 
She  accepted  the  same  security,  and  was 
placed  on  the  same  footing  with  them.  She 
had  no  prior  claim  as  against  the  Kyle 
judgment  or  any  other.  Her  contingent  right 
of  dower  was  absolutely  sold  and  converted 
into  the  sum  ascertained  by  commissioner 
Hendren,  and  for  that  sum  she  was  a  creditor, 
secured  with  other  first  class  creditors,  with 
all  the  benefits  of  such  a  position,  and  sub- 
ject with  them  to  any  abatement  growing 
out  of  an  insufficiency  of  the  trust  fund. 

If  it  had  been  the  intention  of  the  parties 
by  the  terms  of  the  trust  deed  to  give  to 
Mrs.  Miller  a  prior  and  superior  claim  against 
all  creditors,  it  must  be  conceded,  that  so  able 
a  lawyer  and  careful  a  draftsman  as 
1J87  John  Baldwin  ♦would  have  so  expressed 
it  in  the  deed.  If  a  so  plain  and  care- 
fully drawn  instrument  could  need  any  such 
interpretation,  we  have  it,  made  by  him,  the 
counsel  of  all  the  parties,  and  draftsman  of 
the  deed,  in  his  bill  in  which  he  says  he  con- 
strued the  trust  deed  as  putting  all  three 
(Crawford,  Smith  and  Mrs.  Miller  the  first 
class  creditors),  upon  the  same  footing,  and 
that  all  should  be  required  to  abate  ratably 
(from  what  they  received)  in  case  of  insuffi- 
ciency of  assets  to  pay  all. 

In  the  arrangement  made  by  her  hus- 
band Mrs.  Miller  has  deliberately  accepted 
the  compensation  provided  for  her,  and  the  se- 
curity for  its  payment.  She  cxnnot  now  claim 
any  right  of  dower  against  Kyle.  She  has 
no  right  of  dower.  She  has  parted  with  it 
for  .an  adequate  and  liberal  compensation, 
and  accepted  her  security  with  the  first  class 
creditors  under  the  deed.  She  has  no  rights 
superior  to  theirs.  She  must  stand  or  fall 
with  them.  She,  having  with  them,  reaped 
the  advantage  of  the  trust  deed,  must  share 
with  them  its  responsibilities,  and  with  them 


refund  whatever  she  has  received  in  excess 
of  her  just  and  fair  proportion  of  the  trust  fund 
We  are  therefore  of  opinion,  that  there  is 
no  error  in  the  decree  of  the  circuit  court, 
and  that  the  same  must  be  affirmed. 

MONCURE,    P.,   and    BURKS,    J.,    con- 
curred  in  the   opinion  of   CHRISTIAN,   J. 

STAPLES,  J.,  acquiesced  with  reluctance 
in  the  decree. 

ANDERSON,  J.,  dissented. 
Decree    affirmed. 


288  ♦  Campbell  v.  Smith. 

September  Term,  1870,  Staunton. 

I.  Jurisdiction— Amount  In  Controversy.*— S  mored 
the  court  below  to  quash  an  execution  issued 
against  his  effects  on  a  judgment  recovered 
affainst  him  by  C,  on  the  ground  that  he  had  paid 
it  The  court  allowed  a  credit  on  the  execution 
to  the  amount  of  $420;  and  from  this  Judgment  C 
obtained  an  appeal  to  this  court.  On  the  motion 
of  S  to  dismiss  the  appeal  on  the  ground  that  the 
matter  in  controversy  was  not  as  much  as  1800— 
IjSLd:  That  the  appeal  beinff  "byC.  it  is  not  the 
amount  of  the  execution,  but  the  amount  of  the 
credit  which  is  the  matter  in  controversy,  and 
this  court  does  not  have  jurisdiction  of  the  case, 
and  the  appeal  is  dismissed. 

This  was  a  motion  by  the  appellee,  Henry 
E.  Smith,  to  dismiss  the  writ  of  error  which 
had  been  allowed  to  the  appellant,  John  T. 
Campbell,  on  the  ground  that  the  matter  in 
controversy  was  less  than  $500,  and  there- 
fore that  this  court  did  not  have  jurisdiction 
of  the  case.  The  facts  are  stated  by  Judge 
Burks  in  his  opinion. 

James  B.  Dorman  and  Hugh  W.  ShefFcy, 
for  the  appellant. 
Tucker  &  Tucker,  for  the  appellee. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

Smith  made  a  motion  in  the  county 

289  CTDurt  of  Rockbridge  *to  quash  an  ex- 
ecution of  fieri  facias  issued   against 

him  and  others  in  the  name  and  on  behalf 
of  Campbell,  on  the  ground  that  the  judg- 
ment on  which  the  execution  was  issued  had 
been  satisfied  by  him  (Smith).  The  court 
overruled  the  motion,  but  ordered  a  credit 
of  $420.91  to  be  endorsed  on  the  execution. 
To  the  judgment  of  the  circuit  court  ot 
Rockbridge  affirming  the  judgment  of  the 
county  court  a  writ  of  error,  on  the  peti- 
tion of  Campbell,  was  awarded  him  by  one 
of  the  judges  of  this  court. 

Smith  now  makes  his  motion  here  to  dis- 
miss the  writ  of  error,  on  the  ground  that 
the  matter  in  controversy  is  less  in  amount 
than  five  hundred  dollars,  and  that  there- 
fore this  court,  under  the  provisions  of  the 
constitution  of  the  state,  has  no  jurisdiction  to 
review   the   judgment   complained    of.      See 

*JiiriMllctlon— Amount   la   Controversy.— See   also 

Harman  v.  Lynchbursr.  83  Oratt  87.  and  noU:  4 
Min.  Inst  (2nd  Ed.)  966:  Arnold  v.  Oonnty  Cu.  88 
W.  Va.  145. 
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constitution  of  Virginia,  art.  6,  §  2,  and 
statute,  Code  of  1873,  ch.  178,  §§  1,  2,  3. 

At  the  date  of  the  judgment  of  the  county 
court,  the  amount  of  the  execution,  ex- 
clusive of  costs,  was  a  little  more  than  $500, 
while  the  credit  ordered  to  be  endorsed,  as 
has  been  seen,  was  less.  Is  it  the  amount 
of  the  execution,  or  of  the  credit,  which  de- 
termines the  "value  or  amount"  of  "the  mat- 
ter in  controversy,"  within  the  meaning  of 
the  constitution? 

There  are  several  recent  decisions  of  this 
court  bearing  upon  this  question.     Umbar- 


suggested  in  which  the  real  matter  in  con- 
troversy   as    to    the    defendant    would    not 

be  ascertained  alone  by  the  judgment 
291       ♦rendered   against   him.      But   this   is 

not  one  of  these  cases.  This  is  a  case 
in  which  the  general  rule  before  stated  applies. 
Smith  was  the  plaintiff  in  the  court  below. 
Campbell  (plaintiff  in  error  here)  was  de- 
fendant there.  Smith  claimed  that  the  judg- 
ment on  which  the  execution  was  issued  had 
been  wholly  satisfied.  The  amount  of  his 
claim  was  measured  by  the  amount  of  that 
judgment.  The  court  allowed  a  part  only  of 


ger  &  wife  &  others  v.  Watts  &  others,  25  '  his   claim,   to-wit:   the   sum   of  $420.91,  and 
Gratt.   167;   Eacho  v.  Cosby,  26  Gratt,   112; 
Gage  V.  Crockett,  27  Gratt.  735. 

In  the  last  named  case,  the  judgment  in 
the  court  below  was  in  behalf  of  the  plain- 
tiflF,  and  the  defendant,  against  whom  the 
judgment  was  rendered  as  garnishee,  was 
the  plaintiff  in  error  here.  The  amount  of 
the  judgment,  exclusive  of  costs,  at  its  date, 
was  a  little  less  than  $500,  but  at  the  date  of 
the  writ  of  error  awarded  by  this  court  it  was 
somewhat  more  than  $500.  The  writ  of  error 
was  dismissed  for  want  of  jurisdiction,  the 
amount  of  the  judgment  at  its  date,  and 
290  not  the  amount  at  the  date  of  the  ♦writ, 
being  regarded  as  determining  the 
amount  of  the  matter  in  controversy  as  to 
the  defendant. 

Judge  Staples,  in  the  opinion  of  the  court 
delivered  by  him,  after  adverting  to  the 
rule  established  by  the  supreme  court  of  the 
United  States  in  the  construction  of  the 
judiciary  act  of  1789,  regulating  the  appellate 
jurisdiction  of  that  court,  in  which  act  lan- 
guage is  employed  similar  to  that  used  in 
the  constitution  of  this  state,  proceeds  to 
say,  "that  this  court  has  unifcymly  adopted 
substantially  the  same  rule.  It  also  looks 
to  the  amount  actually  in  dispute  between 
the  parties.  If  the  plaintiff  claims  in  his 
declaration  or  bill  money  or  property  of 
greater  value  than  five  hundred  dollars,  he 
is  entitled  to  his  appeal  or  writ  of  error,  al- 
though the  judgment  may  be  for  less.  On 
the  other  hand,  the  defendant  in  the  very 
same  case  is  denied  an  appeal,  for  the  rea- 
sons already  given,  and  that  is,  the  plain- 
tiff being  satisfied,  the  only  matter  of  con- 
troversy is  the  judgment,  which,  being  for 
less  than  five  hundred  dollars,  there  is  no 
ground  for  the  jurisdiction  of  this  court. 

There  are  cases  which  would  not  admit 
of  a  strict  application  of  the  rule  as  stated, 
as  a  test  of  jurisdiction.  Such  was  the  case 
of  Stuart  V.  The  Valley  Railroad  Company, 
decided-  by  this  court  during  the  present 
term.  There  the  claim  of  the  plaintiff  was 
for  several  quotas  of  stock  subscribed  amount- 
ing to  $300  only,  for  which  judgment  was 
rendered  against  the  defendant.  Yet  the 
defendant  was  allowed  his' writ  of  error,  be- 
cause the  validity  of  his  entire  subscription 
r$500)  was  drawn  in  question  in  that  suit. 
So  it  would  be,  we  apprehend,  if  suit  were 
brought  and  judgment  rendered  against  the 
defendant  on  interest-coupons  less  in  amount 
than  $500,  and  the  validity  of  the  bonds  from 
which  the  coupons  were  taken  was  drawn  in 
question.      Other    cases,    perhaps,    might    be 


gave  judgment  for  it  by  ordering  it  to  be 
credited  on  the  execution,  and  disallowed 
the  residue.  The  plaintiff  Smith  does  not"  com- 
plain of  that  judgment.  He  is  satisfied  with  it, 
although  he  did  not  get  all  he  claimed.  It  is 
the  defendant  who  complains  and  to  whom  the 
writ  of  error  has  been  allowed.  His  com- 
plaint is,  that  the  judgment  on  behalf  of  the 
plaintiff  for  the  credit  of  $420.91  is  erro- 
neous. That  judgment  is  "the  matter  in  con- 
troversy" as  to  him,  within  the  meaning  of  the 
constitution,  and  as  it  is  less  in  amount  than 
five  hundred  dollars,  the  writ  of  error  must  be 
dismissed    as    improvidently    awarded. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court,  having  maturely 
considered  the  transcript  of  the  record  of  the 
judgment  aforesaid,  the  motion  of  the  de- 
fendant in  error  to  dismiss  the  writ  of  er- 
ror aforesaid,  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  matter 
in  controversy  in  this  case  is  less  in  amount 
than  five  hundred  dollars,  and  that  this  court, 
therefore,  under  the  constitution  and  laws  of 
this  commonwealth,  is  without  jurisdiction 
to  review  said  judgment.  Therefore,  it  is 
considered  and  ordered  that  the  said  writ  of 
error  be  dismissed,  and  that  the  defend- 
292  ant  in  error  recover  against  *the  plain- 
tiff in  error  his  costs  by  him  ex- 
pended in  the  defence  of  the  said  writ  of 
error  here. 

Which  is  ordered  to  be  certified  to  the 
said   circuit  court   of  Rockbridge  county. 

Writ  of  error  dismissed. 


293 


♦Grim  it  al.  v.  BjrrA 

September  Term,  1879.  Staunton. 

Absent.  Moncure.  P..  and  Anderson.  J. 

I.  On  a  bill  by  0  a^ralnst  B  to  set  aside  a  contract 
and  conveyance  by  whicb  G  conveyed  to  B  certain 
real  estate  In  consideration  of  twenty  shares  of  R. 
Springs  Co. '8  stock,  on  tbe  arround  of  the  fraudu- 
lent or  false  misrepresentation  of  tbe  value  of  the 
stock,  which  al  the  time  was  worthless— Held: 
*    I.  Contracts— False  Representation.*— That  a  false 
representation  of  material  fact  constltutinsr  an 
inducement  to  the  contract,  on  which  the  pur- 


•Palse  Representations. —The  principal  case  is  cited 
and  the  doctrine  stated  by  Its  first  head  note  Is  sus- 
tained In  Guarantee  Co.  v.  National  Bank  95  Va.  491: 
M'Mullin's  Adm'r,  etc.,  v.  Sanders,  79  Va.  864:  Lowe 
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chaser  bad  the  rlffht  to  rely,  is  a  ground  for  the 
rescif-sion  of  the  contract  by  a  coart  of  equity, 
althoufirb  to  the  party  making  the  represenution 
was  IffDorant  as  to  whether  it  was  true  or  false: 
and  that  the  real  inquiry  is  not  whether  the 
vendor  knew  the  representation  to  be  false,  but 
whether  the  purchaser  believed  it  to  be  true,  and 
was  misled  by  it  in  enterinsr  into  the  contract 
J.  Same—Same.— Thoufifh  the  representation  must 
as  a  general  rule,  be  of  a  fact,  as  distinguished 
from  a  mere  matter  of  opinion,  which  ordinarily 
is  not  presumed  to  deceive  or  mislead,  yet  a 
matter  of  opinion  may  amount  to  an  affirmation, 
and  be  the  inducement  to  a  contract,  especially 
when  the  parties  are  not  dealing  upon  equal 
terms,  and  one  of  them  has.  or  is  presumed  to 
have,  means  of  information  not  equally  open  to 
the  other. 

3.  Same— Seme.— If  the  purchaser  does  not  rely 
upon  the  representations  of  the  seller,  but  seeks 
Information  from  other  sources,  the  law  will 
often  impute  to  him  all  the  knowledsre  necessary 
to  a  proper  nnderstandinsr  of  the  facts.    But  if 

the  purchaser  has  not  equal  means  of  in- 
204       formation  with  the  *seller— if  it  is  a  case  in 

which  he  has  a  risrht  to  rely  upon  the  rep- 
resenution—the  evidence  to  show  that  he  did 
not  rely  upon  it,  but  upon  information  obtained 
elsewhere,  must  be  of  the  clearest  and  most  sat- 
isfactory character.  In  such  case  there  ought 
to  be  no  room  for  inference  or  implication. 

4.  Cue  at  Bar- in  this  case  held,  that  whether  the 
representations  were  fraudulent,  or  merely 
false,  whether  they  were  of 'facts  or  opinion< 
they  were  such  as  the  seller  had  a  right  to  rely 
upon:  and  it  is  a  case  for  the  rescission  of  the 
contract  and  the  reconveyance  of  the  real  estate. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Rockingham  county,  brought  by 
Samuel  and  George  Grim  against  Mark  Byrd, 
the  object  of  which  was  to  rescind  a  contract 
and  set  aside  a  deed  bearing  date  February 
1st,  1876,  by  which  said  Grims  conveyed  to 
Byrd  a  parcel  of  land  and  the  mill  thereon, 
called  and  known  as  "Craney  Island  Mills," 
in  consideration  of  twenty  shares  of  the 
stock  of  the  Rawley  Springs  Company.  The 
grounds  on  which  the  plaintiflFs  claimed  a 
rescission  of  the  contract  and  a  restoration  of 
the  property  conveyed  by  them,  was  that  at 
the  time  of  the  contract  and  conveyance  the 
stock  of  the  Rawley  Springs  Company  was 
worthless,  the  company  being  in  fact  insol- 
vent, and  that  said  Byrd  had  falsely  and 
fraudulently  represented  \»  the  plaintiffs  the 
condition  of  the  company;  or  if  his  repre- 
sentations were  not  fraudulently  made,  they 

V.  Trundle  et  aL.  78  Va.  68:  Rorer  Iron  Co.  v.  Trout, 
83  Va.  407:  Iiinhart  v.  Foreman*s  Adm'r  et  al.,  77  Va. 
M6:  Hull  V.  Fields  &  Thomas,  76  Va.  697;  Terry  v. 
Fontaine's  adm'r  and  heirs.  83  Va.  451;  Herron  & 
Holland  v.  Dlbrell  Bros.,  87  Va.  895:  Lane  v.  Black- 
21  W.  Va.  626:  2  Min.  Inst  (4th  Ed.)  896  et  t^:  Wilson 
V.  Carpenter.  91  Va.  187:  Crump  &  als.  v.  U.  S.  Mln 
Co.,  7Gratt.  852.  The  principal  case  is  cited  and 
the  doctrine  contolned  in  Its  second  and  third 
head  notes  is  sustained  in  Rorer  Iron  Co.  v.  Trout 
and  wife.  88  Va.  897.  See  also  2  Mln.  Inst.  (4th  Ed.) 
897:  Max  Meadows  &c.,  Co.  V.  Brady.  92  Va.  77:  Orr 
&  Littleton  V.  Goodloe,  98  Va.  267:  Wren  v.  Moncure, 
95  Va.  372, 


were  made  as  true,  and  were  in  fact  false; 
and  plaintiffs  relying  upon  them,  had  been 
deceived  and  led  to  make  said  contract  and 
conveyance  under  this  false  representation. 

Byrd  answered  the  bill  denying  the  fraud, 
and  insisting  that  the  plaintiffs  had  the 
same  means  as  he  had  to  ascertain  the  con- 
dition of  the  company,  and  that  they  had 
consulted  other  persons  on  the  subject. 

Many  witnesses  were  examined  in  the  case, 

and  the  cause  coming  on  to  be  heard  on 

295       the   24th   day   of   October,   1878,   *the 

court     dismissed     the     original     and 

amended  and  supplemental  bills  with  costs. 

And  the  plaintiffs  thereupon  applied  to  a 
judge  of  this  court  for  an  appeal;  which 
was  awarded. 

The  view  of  the  evidence  taken  by  this 
court  appears  in  the  opinion  of  Staples,   J. 

Henry  C.  Allen  and  George  R.  Calvert, 
for  the  appellants. 

Charles  E.  Haas,  for  the  appellees. 

*  STAPLES,   J.,   delivered   the   opinion    of 
the  court. 

The  appellants,  being  the  owners  of  prop- 
erty in  the  county  of  Rockingham,  known 
as  "Craney  Island  Mills,"  and  the  appellee, 
being  the  holder  of  twenty  shares  of  stock 
in   the   Rawley   Springs    Company,   entered 
into    a    negotiation    which    resulted    in    ex- 
changing the  mills  property  for  the   stock. 
And  thereupon  the  appellee  assigned  to  the 
appellants  the  certificate  of  stock,  and  the 
latter  conveyed  to  the  former  the  property 
j  by   deed  with   proper  covenants  of   warranty. 
I  This   was  in   February,   1876.     It  was   shortlj- 
'  afterwards  ascertained  that  at  the   time    of 
the   exchange   the    Rawley    Springs    Company 
!  was  insolvent  and  its  stock  utterly  worthless, 
'  so  that  the  appellee  has  in  fact  acquired  the 
.  "Craney    Island    Mills."    worth    twenty-five 
1  hundred  dollars  or  more,  in  exchange  for  a 

commodity  confessedly  valueless. 
I  The  appellants,  in  their  bill  asking  for  a 
I  rescission  of  the  contract,  base  their  claims  to 
I  relief  on  two  grounds.  First,  a  false  and 
fraudulent  representation  of  the  value  of  the 
stock  by  the  appellee,  know  by  him  at  the 
I  time  to  be  such,  and  made  by  him  with  in- 
I  tent  to  deceive.  Second,  even  though  the 
I  appellee  did  not  know  at  the  time  the  reprc- 
I  sentation  to  be  false,  he  is  neverthe- 

286      less    responsible,   ♦because   he    was    a 
stockholder  of  the  company  and  as  such 
I  it  was  his  duty  to  know  and  to  give  correct 
information  of  the  value  of  this  stock.     The 
I  appellee,   in   his   answer,   denies   any    fraudu- 
I  lent    intent   or    misrepresentation;    he    denies 
I  that    he    induced    the   appellants    to    ?ell    and 
'  convey  the  property  by  representing  tlie  stock 
I  as  worth  $2,500,  or  any  other  sum;  or  that  he 
I  used   any   language   which   could   possibly    be 
I  construed  as  a   representation  that  the    stock 
I  was  worth  more  than  its  full  value,  or  worth 
■|  its   nominal   value.     He   avers   that   he   knew 
'  nothing   personally   about   the   stock,   and    re- 
ferred the  appellant.  Samuel  Grim,  to  certain 
parties    for   the   necessary   information.      The 
evidence   is.  perhaps,  not  sufficient  to- convict 
the    appellee    of    any    wilful    misrepresenta- 
tion of  the  value  of  the  stock.     It  must  be 
admitted,   however,   that  .there   are   circum- 
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stances  of  grave  suspicion  against  him 
throughout  the  whole  transaction  with  the 
appellants. 

The  appellant  Samuel  Grim,  with  whom 
the  contract  was  made,  has  given  his  deposi- 
tion in  the  case.  He  states  that  the  appellee 
represented  the  stock  as  worth  "above  i5ar," 
and  that  the  appellant  "could  not  make  a 
better  investment."  Another  witness — 
Abraham  Andes — proves  that  the  appellee 
admitted  to  him  that  the  appellant  Grim 
had  Qprrectly  stated  in  his  deposition  what 
the  appellee  had  said  in  respect  to  the  stock 
as  a  good  and  safe  investment,  but  that  he 
(the  appellee)  was  honest  in  his  represen- 
tation of  the  stock. 

Another  witness — W.  D.  Hopkins — says 
the  appellee  told  him  that  he  was  going  to 
trade  the  stock  to  Mr.  Grim  for  his  mill ;  and 
the  appellee  further  said  that  he  thought  the 
stock  was  good,  and  had  so  represented  it  to 
Mr.  Grim.  The  testimony  of  these  witnesses 
completely  overthrows  the  answer,  so  far  as 
it  denies  any  representation  of  the  value  of 
the  stock,  and  places  it  beyond  question  that 
the  appellee,  in  this  particular,  has  not  given 
a  truthful  account  of  the  transaction. 
287  ♦But  this  is  by  no*  means  the  whole 

case,  as  made  by  the  proofs. 

The  appellant  Samuel  Grim,  in  his  deposi- 
tion, has  narrated,  at  considerable  length, 
his  version  of  the  transaction.  He  tells  us 
very  explicitly  what  was  said  by  the  appellee 
during  the  progress  of  the  negotiation.  He 
says  he  asked  the  appellee  if  the  company 
was  in  debt,  and  he  answered  the  debt  was 
about  sixty  thousand  dollars;  but  the  com- 
pany had  been  offered  $100,000  for  the  prop- 
erty; that  $40,000  of  the  stock  had  been  sold, 
and  the  capital  stock  was  $100,000;  that  the 
president  of  the  company  had  told  him  he 
was  about  negotiating  for  a  loan  of  money 
to  fund  the  debt  against  the  property,  and 
then  they  would  declare  a  dividend  of  what 
they  had  made  at  the  springs,  and  they 
would  sell  the  balance  of  the  stock  and  pay 
off  the  debt. 

The  witness  further  stated  that  the  appellee 
told  him  thty  were  going  to  issue  stock  for 
the  11 5^  and  175/2  per  cent,  they  had  made  the 
previous  seasons,  and  this  would  make  over 
$2,500,  and  the  appellant  would  have  to  give 
him  $500  in  the  boot.  Now,  if  these  repre- 
sentations were  not  made  by  the  appellee,  it 
is  difficult  to  understand  why  he  did  not  say 
so.  He  was  present  when  the  deposition  was 
taken,  and  cross-examined  the  appellant  at 
great  length  and  with  considerable  skill.  He 
shortly  afterwards  gave  his  own  deposition, 
and  he  not  only  did  not  deny  the  statements 
attributed  to  him,  but  his  counsel  was  care- 
ful to  avoid  all  allusion  to  them.  It  is  most 
apparent  that  this  omission  did  not  proceed 
from  inadvertence  or  forgetfulness,  but  was 
the  result  of  a  deliberate  purpose.  The  tes- 
timony of  the  appellant  must,  therefore,  be 
taken  as  true.  This  conclusion  cannot  be 
avoided,  without  disregarding  the  plainest 
presumptions  arising  from  the  conduct  of 
men. 

Treating  the  appellant's  testimony  as  true, 
it   convicts  the  appellee  of  the  grossest  mis- 


888  representation  with  respect  *to  the 
condition  and  resources  of  the  Rawl^y 
Springs  Company.  The  debt  of  the  com- 
pany, instead  of  being  $60,000  as  represented 
by  him,  amounted  to  nearly  one  hundred 
thousand  dollars,  with  incumbrances  on  the 
property  amounting  to  $60,000  or  $80,000,  the 
existence  of  which  he  never  mentioned,  and 
which  he  must  have  known  at  the  time.  The 
statement  that  $100,000  had  been  offered  for 
1  the  property;  that  the  president  of  the  com- 
:  pany  was  about  negotiating  a  loan  to  pay  off 
;  the  debt  against  the  property,  did  not  have  the 
slightest  foundation  in  fact;  and  the  same 
might  be  said  with  respect  to  the  statement 
of  the  IVA  and  the  17J<2  per  cent,  alleged  to 
have  been  realized  in  1874  and  1875,  for 
.  which  additional  stock  was  to  be  issued. 
The  season  of  1875,  was  a  very  disastrous 
one.  So  much  so,  that  at  its  close,  the  com- 
pany could  not  pay  its  ordinary  current  bills. 
No  dividend  was  declared,  or  could  have 
been  honestly  declared,  or  new  stock  issued 
by  a  company  pressed  down  with  such 
heavy  liabilities.  When  the  appellee  under- 
took to  assert  that  this  profit  had  been  real- 
ized, and  that  it  would  be  divided  among 
the  stockholders  in  the  form  of  stock,  he 
made  the  strongest  possible  assertion  of 
the  solidity  and  prosperity  of  the  company; 
one  most  calculated  to  impress  a  stranger 
with  the  most  extravagant  ideas  of  the 
value  of  the  stock. 

The  appellant  testifies  that  after  the  arti- 
cle of  agreement  was  drawn,  he  asked  the 
appellee  if  he  would  have  to  have  anything 
to  show  to  get  that  extra  stock,  which  was 
for  the  115^2  and  175^  per  cent,  which  they 
were  about  to  issue;  and  he  said  "No,  that 
he  would  assign  the  certificate  of  stock,  all 
his  right  and  title,  and  that  would  be  sufH- 
cient." 
This  testimony  explains  how  it  was  that 
I  the  mill  property,  alleged  in  the  bill  to  be 
worth  $2,500,  not  denied  in  the  answer,  and 
fully  proved  by  the  evidence,  was  exchanged 
for  twenty  shares  of  stock,  the  par  value  of 

which  was  one  hundred  dollars. 
888  ♦The  record  discloses  the  fact,  that 

at  the  time  these  representations  were 
made  the  Rawley  Springs  Company  was 
hopelessly  insolvent.  The  floating  debt 
amounted  to  nearly  forty  thousand  dollars; 
and  the  incumbrances  upon  its  property,  $60,- 
000  bearing  10  per  cent,  interest.  Five  shares 
of  the  stock  were  sold  in  the  spring  of  1876 
for  $2.50,  and  in  the  spring  of  1877  the 
entire  property  was  sold  for  a  great  deal 
less  than  its  indebtedness,  and  the  company 
dissolved  and  its  existence  terminated.  The 
record  further  shows  that  since  the  dissolu- 
tion of  the  company  a  bill  has  been  filed  in 
the  circuit  court  of  Rockingham  county  in 
behalf  of  its  creditors;  the  object  of  which 
is  to  make  the  shareholders,  at  the  time  of 
the  dissolution,  individually  responsible  to 
the  extent  of  their  respective  shares  of  stock 
for  all  the  debts  of  the  company.  To  this 
bill  the  appellants  are  made  defendants  along 
with  the  other  shareholders,  and  a  decree 
asked  against  them  for  contribution.  It  does 
not  appear  whether  such  a  decree  has  been 
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obtained,  or  what  further  steps  have  been 
taken  in  the  prosecution  of  the  suit.  The 
appellants,  in  their  bill,  set  forth  the  pend- 
ency of  this  suit  and  the  expensive  litiga- 
tion to  which  they  are  to  be  subjected,  as  an 
additional  reason  of  a  rescission  of  the  con- 
tract. The  appellee,  in  his  answer,  says  it 
may  be  true  that  complainant,  when  he 
became  the  owner  of  the  said  twenty  shares 
of  stock,  was  receiving  a  ticket  to  an  unlim- 
ited number  of  law  suits,  growing  out  of  the 
holding  of  said  certificates.  Such  is  life;  that 
no  such  result  was  anticipated  by  respon- 
dent— it  was  caused  by  the  hard  times. 

Now,  whether  this  result  was  anticipated 
by  the  appellee,  or  whether  he  was  aware  of 
the  condition  of  the  company  at  the  time  of 
the  sale  of  the  stocks,  it  is  impossible  to  say. 
It  is  difficult  to  believe  that  he  did  not  have 
more  accurate  information  on  the  subject 
than  he  imparted  to  the  appellant,  or  that  he 
now  professes  to  have.  He  attended  a  stock- 
holders' meeting  in  October,  1875,  a  few 
300  ♦months  before  the  sale,  and  must 
have  heard  the  condition  and  prospects 
of  the  company  discussed  at  the  time.  He 
is  a  man  of  intelligence,  and  it  is  incredible 
that  he  did  not  inform  himself  of  matters 
to  some  extent  it  materially  served  him  to 
know. 

One  of  the  witnesses  testified  that  the  ap- 
pellee had  told  him  he  had  long  known  the 
stock  was  worthless.  However  that  may  be, 
whether  he  was  aware  of  the  condition  of  the 
company,  or  that  the  stock  was  valueless, 
is  not  material  to  the  purposes  of  the  pres- 
ent inquiry.  He  is  responsible  for  his  repre- 
sentations to  the  same  extent  as  if  they 
were  falsely  and  fraudulently  made. 

Whatever  conflict  of  opinion  may  have 
existed  in  the  English  writers  on  this  subject, 
the  doctrine  is  believed  to  be  well  settled  in 
the  United  States,  that  a  false  representation 
of  a  material  fact,  constituting  an  inducement 
to  the  contract,  on  which  the  purchaser  had 
the  right  to  rely,  is  a  ground  for  a  rescis- 
sion by  a  court  of  equity,  although  the  party 
making  the  representation  was  ignorant  as 
to  whether  it  was  true  or  false;  and  the  real 
inquiry  is  not  whether  the  vendor  knew  the 
representation  to  be  false,  but  whether  the 
purchaser  believed  it  to  be  true,  and  was 
misled  by  it  in  entering  into  the  contract. 
For  in  such  case,  whether  the  false  represen- 
tation was  innocently  made  or  knowingly 
made,  the  effect  is  the  same  upon  the  pur- 
chaser. In  Story's  Equity  Jurisprudence, 
the  rule  is  thus  laid  down :  Whether  the  party 
thus  misrepresenting  the  material  fact  knew 
it  to  be  false  or  made  the  assertion  without 
knowing  whether  it  was  true  or  false,  is 
wholly  immaterial;  for  the  affirmation  of 
what  one  does  not  know  or  believe  to  be  true 
is  equally,  in  morals  and  in  law.  unjustifiable 
as  the  affirmation  of  what  is  known  to  be 
positively  false.  And  even  if  the  party  in- 
nocently misrepresents  a  material  fact  by 
mistake,  it  is  equally  conclusive,  for  it  oper- 
ates as  a  surprise  and  imposition  upon  the 
other  party.  1  Story  Equity,  §  193,  note. 
In  Smith  v.  Richards,  13  Peters'  R. 
801       *26,  the  supreme  court  of  the  United 


States  said:  *'It  was  immaterial  to  the  pur- 
chaser whether  the  misrepresentation  pro- 
ceeded from  fraud  or  mistake.  The  injury 
to  him  is  the  same,  whatever  may  have  been 
the  motives  of  the  seller.  See  also  Adam's 
Equity,  mar.  p.  177,  and  note;  2  Parson  on 
Contracts,  177;  1  Story  on  Contracts,  §  632, 
and  notes  of  cases  cited — note  3;  Bispham 
P.  of  Equity,  268. 

The  doctrine  of  these  cases  was  substan- 
tially affirmed  by  this  court,  in  Crump  v. 
United  States  Mining  Co.,  7  Gratt.  352.  It 
was  there  decided,  that  in  written  proposals 
of  sale  for  stock  in  a  mining  company,  if  the 
representations  contained  therein  are  false  as 
to  any  material  fact,  by  which  the  purchasers 
have  been  misled  to  their  injury,  and  in 
which  they  are  presumed  to  have  trusted 
to  the  vendors,  the  contract  founded  on  such 
misrepresentation  is  void,  whether  the  ven- 
dors knew  the  representation  to  be  false  at 
the  time  they  were  made  or  not,  and  whether 
made  with  fraudulent  intent  or  not. 

It  has  been  said,  however,  that  in  the  case 
before  us,  the  representations  were  matters 
of  opinion,  in  respect  to  which  the  appellant 
was  as  competent  to  form  an  opinion  as  the 
appellee.  The  ifieans  of  information  were 
equally  accessible  to  both  parties.  That 
one  of  the  appellants  did  in  fact  make  in- 
quiries, with  a  view  to  satisfy  himself  of  the 
value  of  the  stock,  and  relied  upon  the  in- 
formation_  thus  obtained,  and  not  upon  the 
representation  of  the  appellee. 

Now,  it  may  be  conceded,  that  in  all  this 
class  of  cases,  the  representations  must,  as  a 
general  rule,  be  of  a  fact,  as  distinguished 
from  a  mere  matter  of  opinion  which  ordina- 
rily is  not  presumed  to  deceive  or  mislead. 
But  even  a  matter  of  opinion  may  amount  to 
aft  affirmation,  and  be  the  inducement  to  a 
contract,  especially  where  the  parties  are  not 
dealing  upon  equal  terms,  and  one  of  them 
has,  or  is  presumed  to  have,  means  of 
308  information  ♦not  equally  open  to  the 
other.  Pomeroy  on  Contracts,  §  212; 
1  Story  on  Contracts,  §  197. 

It  is  also  true,  that  if  the  purchaser  does 
not  rely  on  the  representations  of  the  seller, 
but  seeks  information  from  other  sources, 
the  law  will  often  impute  to  him  all  the 
knowledge  necessary  to  a  proper  under- 
standing of  the  facts. 

But  it  is  equally  true,  if  the  purchaser  has 
not  equal  means  of  information  with  the 
seller,  if  it  be  a  case  in  w^hich  he  had  the 
right  to  rely  upon  the  representation,  the 
evidence  to  show  that  he  did  not  rely  upon 
it,  but  upon  information  obtained  elsewhere, 
must  be  of  the  clearest  and  most  satisfac- 
tory character.  In  such  cases,  there  ought 
to  be  no  room  for  inference  on  mere  impli- 
cation. Pomeroy  on  Contracts^  §§  221,  4,  5 
and  6.  See  also  Slaughter's  adm'r  r.  Ger- 
son,  13  W^'ill.  U.  S.  R.   379. 

It  has  already  been  seen  that  the  appellee, 
pending  the  negotiations,  declared  that  the 
appellants  could  not  make  a  better  investment 
than  to  purchase  the  stock.  This  did  not 
profess  to  be  a  mere  opinion,  but  the  posi- 
tive affirmation  of  a  fact.  But  even  if  it  >s 
to  be  regarded  as  an  opinion  merely,  it  was 
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avowedly  based  upon  certain  information  the 
appellee  professed  to  have,  touching  the 
indebtedness  of  the  company,  the  value  of  its 
property,  the  amount  of  its  stock  sold,  the 
dividends  declared.  The  appellants  had  the 
right  to  rely  upon  these  statements;  they 
had  the  right  to  suppose  the  appellee  had 
correctly  informed  himself.  He  was  a  stock- 
holder of  the  company,  and  therefore  pre- 
sumed to  know  something  of  its  resources 
and  liabilities.  He  had  means  of  informa- 
tion not  accessible  to  the  appellants.  He 
had  the  undisputed  privilege  at  any  time  to 
inspect  the  records  and  books  of  the  company, 
and  make  himself  familiar  with  its  condition — 
a  privilege  not  accorded  to  any  stranger — 
and  when  he  undertook  to  make  statements 
of  the  value  of  the  stock,  and  the  assets  and 
the  liabilities  of  the  company,  third 
308  persons  had  the  right  to  *p resume  he 
had  made  the  necessary  examination, 
and  to  rely  upon  what  he  said.  Instead  of 
referring  the  appellants  to  the  books  of 
the  company,  and  aiding  them  in  gaining 
access  to  these  books,  he  referred  them 
to  one  or  more  of  the  stockholders,  who 
might  well  be  presumed,  like  himself,  to 
entertain  the  most  favorable  opinions  of 
the  stock,  and  to  wish  to  impress  others 
with  that   opinion. 

The  appellants,  or  one  of  them,  it  seems  did 
apply  to  one  of  the  persons  named;  but  it  is 
very  questionable,  to  say  the  least,  whether 
any  response  was  obtained  from  the  person 
applied  to,  until  after  the  contract  was  closed. 

No  one  can  read  the  record  without  being 
satisfied  that  the   appellant  most   active   in 
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making  the  trade  had  the  most  implicit  con-  conference, 
fidence  in  the  good  faith,  as  well  as  the 
sound  judgment  of  the  appellee,  and  that  in 
purchasing  the  stock  he  relied  almost  ex- 
clusively upon  the  statements  of  the  latter. 
Under  all  these  circumstances,  the  appellee 
cannot  now  be  heard  to  say  that  his  repre- 
sentation was  a  mere  matter  of  opinion,  or 
that  he  honestly  believed  it  to  be  true,  or 
that  the  appellants  were  not  influenced  by 
it  in  purchasing  the  stock. 

In  any  and  every  view  in  which  the  case 
may  be  considered,  it  is  one  calling  for  the 
interposition  of  a  court  of  equity. 

The  decree  of  the  circuit  court  must, 
therefore,  be  reversed,  the  contract  of  the  20th 
February,  1876,  be  rescinded,  and  the  cause 
remanded  to  the  circuit  court,  that  an  account 
of  the  rents  and  profits  may  be  taken,  subject 
to  any  credit  to  which  the  appellee  may  be 
entitled  for  permanent  improvements  and 
other  proper  charges  incurred  by  him. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court,  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  arguments  of 
304  counsel,  ♦is -of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the 
record,  that  the  circuit  court  erred  in  dis- 
missing the  original,  amended  and  supple- 
mental bills  of  the  appellants,  this  court 
being    of    opinion    that   the    appellants    are 


entitled,  upon  the  pleadings  and  proofs, 
to  a  rescission  of  the  contract  of  the  1st 
of  February,  1876.  It  is  therefore  decreed 
and  ordered  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  appellants  re- 
cover against  the  appellee  their  costs  by 
them  expended  in  the  prosecution  of  their 
appeal   and  supersedeas   aforesaid  here. 

And  this  court,  proceeding  to  pronounce 
such  decree  as  the  said  circuit  court  ought 
have  pronounced,  doth  decree  and  order  th:it 
the  deed  executed  by  the  appellants  to  the  ap- 
pellee on  the  said  first  day  of  February,  187), 
be  and  the  same  is  hereby  annulled  and  the 
contract  rescinded.  It  is  further  decreed 
and  ordered  tha,t  the  appellee  reconvey  the 
property  to  the  appellants  by  proper  deed  of 
release,  and  that  he  surrender  the  possession 
of  the  same  to  the  apfellants;  that  the  ap- 
pellants reassign  to  the  appellee  the  certifi- 
cate of  twenty  shares  of  stock  in  the  Rawley 
Springs  Company;  that  an  account  be  taken, 
if  required  by  the  appellants,  of  the  rents 
and  profits  of  the  land  from  the  time  the 
appellee  acquired  possession  of  the  same, 
subjects  to  any  just  and  proper  credits  to 
which  the  appellee  may  be  entitled  by  reason 
of  taxes,  or  other  proper  charges,  on  the 
property,  and  any  permanent  improvements 
the  appellee  may  have  made  thereon,  such 
credits,  however,  not  to  exceed  the  value  of 
the  rents  and  profits  of  the  land  and  premises. 

Which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Rockingham  county. 

Though  Judges  Moncure  and  Anderson 
were  absent  when  the  opinion  was  deliv- 
ered, they  had  previously  concurred  in  it  in 


♦Garland  v.  Pamplin  ft  als. 

September  Term,  1879.  Staunton. 

Absent,  Moncare,  P..  and  Andei:8on.  J, 

M,  the  wife  of  P,  was  entitled  to  real  estate  by  de- 
scent from  her  father  and  by  devise  from  W.  but 
her  husband  had  not  reduced  any  part  of  it  into 
possession  when  he  make  a  deed,  by  which  he  con- 
veyed to  C  and  L  all  his  interest  and  riffht  in  satd 
estate  in  trust  for  the  sole  and  separate  use  of  his 
wife  M.   free  from  all  claim  by  him.  with  full 
power  in  her  to  control  and  dispose  of  the  same  as 
if  she  was  not  a  married  woman.    The  real  estate 
was  afterwards  divided,  and  M  came  into  actual 
possession  of  it,  and  she  sold  a  part  of  It  to  McD. 
retalnlnsr  the  title,  who  improved  it,  and  sold  it 
asraln  to  her:  and  she  executed  her  bond  to  S.  by 
direction  of  McD.  for  a  part  of    the    purchase 
money.    She  also  executed  to  B  a  bond  as  security 
for  G.    Upon  a  creditor's  bill  by  S  to  subject  the 
land  of  M  to  pay  his  debt— Held: 
I.  Wife's  Separate  Estate— Husband's  aift-Rlffht  of 
Disposal.— Whatever  interest  the  husband  had  In 
the  real  estate  of  his  wife  M.  whether  as  tenant 
by  the  mere  marital  ri^ht.  or  as  tenant  by  the 
courtesy  initiate,  was  conveyed  by  the  deed  in 
trust  for  his  wife:  and  such  estate  was  liable  for 
his  debts  and  subject  to  his  disposal  by  deed 
without  the  concurrence  of  his  wife. 


Ill 
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J.  S«ne-S«m«— Merger. •—By  tbls  deed  M  acquired 
in  eqalty  a  separate  estate  in  ber  husband's  es- 
tate and  Interest  in  ber  lands  conveyed  to  the 
said  trustees,  distinct  from  her  leral  estate  tn 
fee  in  said  lands,  and  which  did  not  merffe  in 
said  leral  estate. 

3.  Sane— Sftnie—AlieaatloB— Power  to  Encuinber.— 
Under  this  deed,  and  upon  the  well  settled  prin- 
ciples of  equity,  M  had  full  power  to  use,  control, 

alien  and  dispose  of  her  said  separate  es. 
306        tate  aslf  she  werea/^m«  *«o^:  and  as  In- 
cident to  this  absolute  power  of  alienation, 
she  had  the  right  and  power  to  charsre  and  en- 
cumber said  separate  estate  with  the  payment 
of  debu. 

4.  Same—lnplled  Intention  to  Charire— Power  to 
Charge  Wife's  Legal  Estate. t-M.  by  executing  the 
bonds  to  S  and  B.  must  be  presumed  to  have  in- 
tended  thereby  to  ctfarge  the  said  separate  es- 
tate with  their  payment,  and  the  said  separate 
estate  Is  therefore  In  equity  liable  for  such  pay- 
ment. But  such  liability  extends  only  to  said 
separate  estate  In  the  Interest  of  her  husband 
and  acquired  under  the  deed  aforesaid,  and  not 
to  the  legal  estate  In  fee  of  M  In  said  lands; 
which  legal  estate  Is  distinct  from  said  separate 
estate,  and  could  not  be  charged  by  the  mere  ex- 
ecution of  said  bonds,  with  the  payment  thereof, 
by  reason  of  her  disabilities  of  coverture. 

5.  Saaie— Alienatton-Dlsabilltles  of  Coverture.— M, 
by  reason  of  her  disability  of  coverture,  had  no 
power  to  sell  to  McD  the  fee  in  any  part  of  her 
lands:  and  so  the  contract  was  not  voidable 
merely,  but  absolutely  void.  She  could  make  a 
valid  sale  of  her  separate  esute,  and  only  to 
that  extent  she  did  or  could  bind  said  land;  and 
such  interest  but  not  the  fee,  was  subject  to  sale 
for  the  payment  of  the  bond  of  S. 

6.  Same— Wife's  Power  to  Bncamber -Creditor's  BUI. 
—The  court  below  should  order  accounts  to  be 
taken  of  the  said  separate  esute,  and  of  all  debts 
or  claims  for  which  said  estate  is  liable,  upon 
the  principles  aforesaid,  including  the  debts  of 
S  ane  B:  and  when  said  debts  have  been  estab- 
lished, to  proceed  to  subject  said  separate  esute 
to  the  payment  of  the  same. 


•Wife's  Separate  Estate.— The  principal  case  Is  cited, 
and  the  doctrine  under  which  it  was  held  that  the 
wife  acquired  a  separate  esute,  which  did  not 
merge  in  her  husband's  estate  Is  susUlned  in  Dug- 
ger's  children  v.  Dugger  et  al.  84  Va.  144.  See  also  1 
Mln.  Inst.  (Uh  Ed.)  847. 

Same-Jus  Dlsponendl.- The  principal  case  Is  cited 
and  its  holding  that  the  wife  had  power  to  charge 
the  separate  estate  acquired  by  her  in  her  husband's 
estate  is  sustained  In  Little  v.  Bowen,  76  Va.  727; 
Bain  &  Bro.  v.  Buff's  Adm'r  et  al.  76  Va.  874;  1  Mln. 
Inst  (4tb  Ed.)  856:  Christian  &  Gunn  v.  Keen.  80  Va. 
873.  See  also  Ropp  v.  Minor.  88  Gratt  106  and  cases 
cited  therein.  The  holding  that  the  wife  could  not 
dispose  of  the  fee  In  any  part  of  her  lands  Is  sus- 
Ulned In  Stroud  v.  Connelly  et  al.  33  Gratt  S21. 
citing  the  principal  case. 

t5anie- Implied  Intention  to  Charge.— The  holding 
that  the  wife's  intention  to  charge  her  separate 
estate  was  impUed  by  her  execution  of  the  bonds  is 
susuined  in  Duval  v.  Chelf.  92  Va.  498;  Frank  &  Ad- 
ler  V.  Llllenf eld  st  al.  88  Gratt  897,  citing  this  case, 
among  others.  See  also  1  Mln.  Inst  (4th  Ed.)  856: 
Price  V.  Planters  Nat  Bk..  9S  Va.  468. 


7.  Same-Same-Bonds  Executed  by  Married  Wumun 
— Bqulty-Llmltattons.— The  bonds,  though  rold 
at  law,  are  valid  in  equity,  as  evidences  of  debt 
against  the  separate  estate  of  M;  and  the  debts 
are  not  barred  by  the  sutute  of  limiutions  as 
simple  contract  debte. 

This  was  a  creditor's  suit  in  the  circuit 
court  of  Nelson  county,  brought  in  August 
1874,  by  Samuel  M.  Garland,  to  subject  the 
real  estate  of  Martha  h.  Pamplin,  the  wife 
of  John  H.  Pamplin,  to  the  payment  of  a 
bond  for  $884,  executed  by  said  Martha  L. 
Pamplin  to  the  plaintiff  in  1856,  and  payable 
on  the  1st  of  January,  1857.  The  bond  pur- 
ports to  be  given  in  part  of  the  purchase 
money  of  land  and  buildings  thereon 

307  (mills,   &c.)  at  the   Gulf  Ford,  *pur- 
chased    by    Mrs.    Pamplin    of    James 

McDonald  and  others.  It  appears  fefiat  Mrs. 
Pamplin  had '  sold  to  McDonald  this  land, 
retaining  the  title;  that  McDonald  had  made 
extensive  improvements  thereon,  building 
a  mill  and  other  houses;  and  that  she  after- 
wards purchased  it  back  at  an  enhanced 
price;  and  McDonald  being  indebted  to  Gar- 
land^ this  bond  was  executed  to  Garland  by 
the  direction  of  McDonald.  The  plaintiff 
insisted  that  he  was  entitled  to  a  vendor's 
lien  on  this  land,  in  preference  to  any  other 
creditor  of  Mrs.  Pamplin. 

The  bill  then  sets  out  a  deed  made  on  the 
6th  of  September,  1845,  between  John  H. 
Pamplin,  of  the  first  part,  Daniel  H.  Cheat- 
wood  and  Jane  London,  of  the  second  part, 
both  of  whom  the  bill  states  are  dead,  and 
Martha  L.  Pamplin,  wife  of  John  H.  Pamplin, 
of  the  third  part,  by  which  said  John  H. 
Pamplin  conveys  to  the  parties  of  the  second 
part  all  his  interest  in  the  esUte,  real  and 
personal,  of  his  said  wife,  upon  trust  for  the 
separate  use  of  the  wife;  and  prays  that  the 
land  purchased  of  McDonald  may  be  sub- 
jected to  the  payment  of  his  debt,  and  for  an 
account  of  his  debt,  and  of  all  real  estate 
liable  to  its  payment,  and  all  liens  upon  it,  &c. 

In  October,  1875,  Willis  A.  Brockman 
filed  his  petition  in  the  cause  asking  to  be 
made  a  party,  and  setting  out  that  he  is  a 
creditor  of  Mrs.  Pamplin  by  a  bond  exe- 
cuted in  November,  1863,  by  a  certain  B.  F. 
Gatlin,  John  H.  Pamplin  and  Martha  L. 
Pamplin.  He  admits  the  debt  is  subject  to 
be  scaled;  but  is  due,  principal  and  interest. 

It  seems  to  be  impossible  to  understand 
the  questions  involved  in  the  cause  and 
considered  by  this  court,  without  giving 
the  deed  of  John  H.  Pamphn  to  Cheatwood 
and  Jane  London.  That  deed,  which  was 
duly  recorded,  proceeds  as  follows: 

This  indenture,  made  this  6th  day  of  Sep- 
tember, in  the  year  1845,  between  John  H. 
Pamplin  of  the  first  part,  Daniel  A.  Cheat- 
wood  and  Jane  London  of  the  second 

308  *part,  and  Martha  L.  Pamplin,  wife  of 
the  said  John  H.  Pamplin,  of  the  third 

part,  witnesseth  that,  whereas,  there  is  at 
the  date  of  these  presents  in  the  hands  of 
the  said  Daniel  A.  Cheatwood.  as  adminis- 
trator of  Lavender  London,  dec'd,  a  portion 
of  his  estate  which  the  said  John  H.  Pamplin 
has  not,  as  the  husband  of  the  said  Martha  L 
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Pamplin,  reduced  to  his  possession,  she 
being  one  of  the  heirs  at  law,  and  distributee 
of  the  said  Lavender  London,  decM,  and, 
whereas  there  is  also  at  the  date  hereof,  cer- 
tain slaves  and  other  property  in  the  hands 
of  the  said  Jane  London,  as  widow  of  the 
said  Lavender  London,  held  in  right  of  dower, 
and  of  which  the  said  Martha  L.  Pamplin 
will  be  entitled  to  her  distributive  share 
at  the  death  of  her  mother,  and  which  the 
said  John  H.  Pamplin  has  not,  as  husband, 
reduced  to  his  possession;  and  whereas  also 
the  said  Martha  L.  Pamplin  is  entitled  to 
certain  rights  and  property  in  the  estate  of 
Austin  Wright,  dec'd,  of  whose  will  the  said 
Lavender  London  was  the  executor,  and 
which  interest,  right  and  property,  the  said 
John  H.  Pamplin  has  not  as  husband  of  the 
said  Martha  reduced  to  his  possession;  and 
whereas  also  the  said  Martha  is  entitled  in 
her  own  demesne  as  of  fee  to  certain  lands 
situated  and  lying  in  the  county  of  Nelson,  a 
portion  thereof  descended  to  her  from  her 
father,  the  said  Lavender  London,  dec'd, 
and  which  has  never  yet  been  divided  between 
herself  and  the  widow  and  the  other  heirs  at 
law,  and  into  which  the  said  John  H.  Pamp- 
lin, as  husband,  has  never  entered;  and  she 
is  also  entitled  to  certain  lands  in  said  county 
devised  to  her  from  her  uncle,  Austin  Wright, 
dec'd,  and  into  which  the  said  John  H.  Pamp- 
lin has  never  entered;  and  the  said  John  H. 
Pamplin  being  disposed,  as  an  act  of  justice 
to  his  said  wife,  not  to  reduce  her  said  prop- 
erty and  estate  to  his  possession  and  divest 
her  thereof,  and  to  leave  the  same  untouched 
and  unaffected  by  his  marital  rights,  or  by 
any   exercise  on   his   part  of   such   marital 

rights  by  reducing  rt  to  his  possession 
300      or  of  appropriating  *it  in  any  manner 

whatsoever,  so  that  she  may  at  any 
aftertime  receive,  control,  enjoy  and  dispose 
of  the  same  for  her  own  separate  use  and 
benefit,  separate  and  apart  from  him  as  fully 
as  if  no  marriage  had  ever  been  had  between 
them,  leaving  her  the  power  and  right  to 
dispose  of  the  same  as  fully  as  if  she  were  an 
unmarried  woman.  Now  to  effectuate  these 
ends,  and  in  consideration  thereof,  and  for 
the  further  consideration  of  one  dollar  in 
hand  paid  to  him  by  the  said  Daniel  A.  Cheat- 
wood,  who  is  the  brother-in-law  of  the  said 
Martha,  and  the  said  Jane  London,  who  is 
her  mother,  he,  the  said  John  H.  Pamplin, 
doth  by  these  presents  covenant  and  agree 
with  the  said  Daniel  A.  Cheatwood  and  Jane 
London,  and  with  each  of  them,  that  he  will 
not  at  any  aftertime  after  the  date  of  these 
presents,  take  any  step  or  make  any  attempt 
in  law  or  equity,  or  in  any  other  manner  or 
form  whatsover  to  reduce  to  his  possession, 
or  to  sell,  transfer,  convey  or  assign  or  in 
rny  other  manner  interfere  with  any  of  the 
rights,  interests,  property  and  subject  herein- 
before referred  to  as  belonging  to  the  said 
Martha,  and  that  he  will  abandon,  as  he  does 
hereby  abandon,  all  manner  of  right  to  or 
control  over  said  property  and  subject;  that 
he  will  abandon,  as  he  does  hereby  abandon 
JForever,  all  manner  of  marital  right  which  he 
could  exercise  over  the  same,  leaving  the 
same  for  the  use,  benefit  and  support  of  the 


said  Martha,  as  fully  as  if  she  had  never 
married,  and  hereby  agreeing  that  the  said 
property,  right,  interest  and  subject  shall 
stand  forever  discharged  from  any  claim  on 
his  part,  as  husband,  leaving  the  same  in 
the  hands  of  the  said  Daniel  A.  Cheatwood 
and  Jane  London,  in  trust  for  the  said  Mar- 
tha L.  Pamplin,  leaving  them  to  account 
with  the  said  Martha,  therefor,  in  any  man- 
ner consistent  with  the  equity  in  her  favor 
flowing  from  this  indenture,  as  also  leaving 
them,  the  said  Daniel  A.  Cheatwood  and 
Jane  London,  for  and  in  behalf  of  the  said 
Martha  to  enter  upon  the  said  lands  for  the 

use  and  behoof  of  the  said  Martha, 
810      untrammeled  *by  any  marital  right  of 

the  said  John  H.  Pamplin,  intending 
that  the  said  Martha  shall  stand  protected  by 
the  trustees  aforesaid,  and  by  each  of  them 
against  any  and  every  attempt,  act  or  deed 
of  the  said  John  H.  Pamplin,  as  husband  or 
otherwise,  in  relation  to  the  said  rights  and 
property  and  estate  of  the  said  Martha, 
hereby  and  herein  enumerated  and  specified. 
And  the  said  John  H.  Pamplin,  for  himself, 
his  heirs,  ex'ors  and  adm'rs,  covenants  and 
agrees  to  and  with  the  said  Daniel  A.  Cheat- 
wood  and  Jane  London,  that  he  will  well  and 
truly  perform  all  the  stipulations  contained 
in  this  indenture  to  be  performed  on  his  part, 
and  this  indenture  is  not  only  not  to  be  con- 
strued as  an  act  of  ownership  over  said 
rights,  interests  and  estate  hereinbefore  enu- 
merated, but  it  is  to  be  construed  as  a  cove- 
nant and  declaration  on  the  part  of  the  said 
John  H.  Pamplin,  that  he  never  has,  nor 
never  will  exercise  any  marital  right  what- 
ever in  relation  to  said  property,  subject  and 
estate  by  reducing  it  to  possession  or  other- 
wise interfering  with  it  in  any  manner  or 
shape  whatever,  in  law  or  equity,  or  other- 
wise. 

In  witness  whereof,  the  said  parties  hav« 
hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

John  H.  Pamplin,  [Seal] 

Daniel  A.  Cheatwood,     [Seal.] 

Jane  London,  [Seal.] 

Mrs.  Pamplin  filed  her  answer  in  the  cause. 

She  insists  that  a  married  woman  cannot 

execute  a  sealed  instrument  that  can  bind 

her;  and  that  as  the  said  writings  are  only 

simple  contract  debts,  they  are  barred  by 

the    statute    of    limitations,    and    she    relies 

upon  the  statute;  except  so  far  as  the  Gulf 

Ford  land  itself  may  be  liable  by  sale  to  pay 

Garland  what  may  be  due  on  his  bond.     She 

insists  that  upon  the  conveyance  by  John  H. 

Pamplin  of  his  interest  in  her  real  estate,  it 

merged    in    her    fee    simple    interest    in    said 

real  estate,  and  she  held  the  same  free 
311       ♦from  any  trust  created  by  said  deed, 

and  could  only  dispose  of  it  in  the 
manner  prescribed  by  the  statute,  for  the 
conveyance  of  real  estate  by  married  women. 
And  she  denies  that  the  fee  simple  in  her 
land,  or  the  issues  or  profits  thereof,  are 
liable  in  any  mode  of  proceeding  for  said 
debts,  even  if  they  are  binding  on  her,  or 
any  separate  estate  she  might  have,  and  are 
not  bound  by  the  statute  of  limitations.  As 
to  Garland's  debt,  she  insists  she  had  no 
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power  to  buy  laiids;  and  that  no  property  of 
hers  is  liable  to  pay  any  balance  of  said 
debt,  which  a  sale  of  said  land  will  not  pro- 
duce. She  denies  that  Brockman's  debt  is  in 
any  sense  her  debt,  except  as  security  in  a 
sealed  instrument  for  the  debt  of  the  princi- 
pal, and  not  for  her  husband.  And  she  denies 
that  she  has  done  any  act,  or  intended  to  do 
any,  indicating  an  intention  to  bind  any 
separate  estate  she  may  have.  She  insists 
further,  that  if  she  hoMs  a  separate  prop- 
erty under  the  deed  of  her  husband,  by  the 
express  terms  of  the  deed  there  is  trust  for 
her  support,  and  she  could  not  bind  said  es- 
tate so  as  to  deprive  herself  of  a  support  out 
of  the  rents  and  profits  thereof,  and  she  avers 
that  the  rents  and  profits  are  not  sufficient 
to  provide  for  her  the  support  intended  by 
the  deed.  She  insists  that  Brockman's 
debt  was  for  a  loan  of  Confederate  money 
to  B.  F.  Gatlin,  and  should  be  scaled. 

The  cause  came  on  by  consent  to  be 
heard  in  vacation  on  the  20th  of  January, 
1877,  when  the  court  made  a  decree  by  which 
certain  commissioners  named  should  proceed 
to  sell  the  Gulf  Ford  tract  of  twenty-six  and 
a  half  acres  of  land  in  the  bill  and  proceed- 
ings mentioned,  for  so  much  cash  as  may  be 
necessary  to  defray  the  expenses  of  sale,  and 
the  plaintiff  Garland's  costs,  and  on  a  credit 
of  one,  two  and  three  years,  with  interest 
from  the  day  of  sale  for  the  residue  of 
the  price  of  said  land,  and  take  bonds  with 
good  security  bearing  interest  as  afore- 
said,  and   retain   the    title,    &c. 

And  it  was  further  decreed  that  one 
818  of  the  commissioners  *of  the  court, 
upon  being  requested  so  to  do  by  the 
plaintiffs,  or  either  of  them,  do  take  an  account 
of  the  value  of  the  real  estate,  except  the  Gulf 
Ford  tract  aforesaid,  mentioned  in  the  deed 
of  the  6th  of  September,  1845,  and  also  of  the 
annual  rents,  issues  and  profits  of  the  same; 
and  also  enquire,  ascertain  and  report 
whether  John  H.  Pamplin,  the  husband  of 
Martha  L.  Pamplin,  is  of  ability  to  maintain 
and  support  his  said  wife  in  a  decent  and 
comfortable  manner,  independent  of  the 
said  real  estate;  and  if  not,  how  much  and 
what  part  of  the  rents  and  profits  of  the 
said  real  estate  are  necessary  and  ought  to 
be  appropriated  to  her  support  and  main- 
tenance. And  thereupon  Samuel  M.  Gar- 
land applied  to  a  judge  of  this  court  for  an 
appeal  from  said  decree,  except  as  to  the 
sale  of  the  twenty-six  and  a  half  acres; 
which  was  awarded. 

S.  V.  Southall  and  J.  T.  Brown,  for  the 
appellant. 

Robert  Whitehead,  for  the  appellees. 

BURKES,  J.,  delivered  the  opinion  of 
the  court. 

At  the  date  of  the  deed  executed  by  John 
H.  Pamplin,  Daniel  A.  Cheatwood,  and  Jane 
London,  Martha  L.,  the  wife  of  the  said 
John  H.  Pamplin,  was  entitled  in  fee  simple 
to  certain  lands  in  Nelson  county  derived  by 
descent  from  her  father,  and  to  other  lands 
in  said  county  devised  to  her  by  her  uncle, 
Austin  Wright.  The  controversy  in  this 
case  relates  exclusively  to  these  lands,  and 


the  bill  seeks  to  subject  them  as  the  sepa- 
rate estate  of  the  said  Martha  L.  Pamplin, 
created,  as  alleged,  by  the  deed  aforesaid. 

The  court  is  of  opinion,  that  all  the  es- 
tate, right,  title,  and  interest  of  the  said  John 
H.  Pamplin,  as  husband  of  the  said  Martha  L^ 

in  and  to  said  lands,  passed,  under 
818      *and  by  virtue  of  said  deed,  to   the 

said  Daniel  A.  Cheatwood  and  Jane  Lon- 
don, in  trust  for  the  said  Martha  L.  Pamplin. 
The  deed  is  not  merely  a  renunciation  by 
the  husband  of  all  his  marital  rights  in  re- 
spect of  said  property,  but  it  is  a  renunciation 
in  favor  of  his  wife,  and  to  make  it  effectual, 
it  is  expressly  provided,  "that  the  said  prop- 
erty, right,  interest,  and  subject  shall  stand  for- 
ever discharged  from  any  claim  on  his  part, 
as  husband,  leaving  the  same  in  the  han<k  of 
the  said  Daniel  A.  Cheatwood  and  Jane  Lon- 
don, in  trust  for  the  said  Martha  L.  Pamplin, 
leaving  to  them  to  account  with  the  said  Mar- 
tha,*' &c.  The  intent,  as  well  as  the  legal 
effect,  of  this  deed,  was  to  invest  the  said 
Daniel  A.  Cheatwood  and  Jane  London 
with  whatever  title  the  said  John  H.  Pamp- 
lin had  to  these  lands  in  right  of  his  wife, 
and  to  create  a  trust  for  her  benefit. 

The  precise  nature  and  extent  of  the  hus- 
band's interest  in  the  lands  do  not  distinctly 
appear  from  the  record.  They  might  and 
should  have  been  made  to  appear  more  sat- 
isfactorily. The  seisin  of  the  wife  is  not 
questioned  in  the  pleading  or  in  the  arguments 
of  counsel.  According  to  the  recitals  of  the 
deed,  at  the  date  thereof,  the  lands  descended 
and  devised  had  not  been  divided  amongst 
the  heirs  and  devisees,  but  they  were  no 
doubt  in  the  possession  of  some  or  all  of 
them.  Partition  Was  made  at  some  time,  it 
does  not  appear  when. 

It  is  clear  that  the  seisin  of  one  is  the 
seisin  of  all  the  co-partners,  and  co-tenants. 
Marriage  alone,  without  issue,  casts  upon  the 
husband  an  estate  in  all  the  wife's  real  prop- 
erty in  possession,  whether  of  inheritance  or 
of  freehold  for  life,  during  the  joint  lives  of 
himself  and  wife.  The  death  of  the  w^ife,  or 
the  death  of  the  husband,  ends  this  estate. 
If  the  property  comes  to  the  wife  after  mar- 
riage, the  consequence  is  the  same.  Such 
an  estate  is  denominated  by  some  text- 
writers  an  estate  as  tenant  by  the  mere  marital 

right,  as  distinguished  from  an  estate 
814      as  tenant  by  ♦the  courtesy  initiate.     If 

the  wife  is  actually  seized,  during  the 
coverture,  of  an  estate  of  inheritance,  such  as 
that  the  issue  of  the  marriage  may  by  possi- 
bility inherit  it  as  heir  to  the  wife,  upon  the 
birth  of  such  issue  alive  the  husband  acquires 
an  estate  in  the  land  as  tenant  for  his  life, 
which,  during  the  coverture,  is  said  to  be 
initiate;  and  upon  the  death  of  the  wife,  if  he 
survive  her,   becomes  consummate. 

It  does  not  appear  in  this  case  whether 
or  not  there  was  issue  of  the  marriage. 
However  that  may  be,  whatever  estate,  right, 
title  or  interest  the  husband,  as  such,  had 
in  the  lands  in  question,  whether  as  ten- 
ant by  the  mere  marital  right  or  as  tenant 
by  the  courtesy  initiate,  was  conveyed  by 
the  deed  aforesaid  in  trust  for  his  wife. 
Such  estate  was  liable  for  his  debts,  and  was 
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subject  to  his  disposal  by  deed  without  the 
concurrence  of  his  wife.  Poindexter  &  wife 
V,  Jeffries  &  others,  15  Gratt.  363,  376;  2 
Minor's  Ins.  (2d  ed.),  103  et  seq.;  1  Bishop's 
Law  of  Married  Women,  §§  53,  535  (note 
3),  536;  1  Wash,  on  Real  Prop.  137,  141 
(mar.  pp.);  2  Kent's  Com.  130,  131  (mar. 
pp.);  4  Id.  28,  29,  30,  et  seq.  (mar.  pp.) 


a  fair  and  just  intention),  of  the  person  on 
whom  the  estates  unite,  and  the  purposes  of 

justice,  whether  the  equitable  estate 
816      shall  ♦merge  or  be  kept  in  existence. 

4     Kent's    Comm.    102    (mar.    p.);    2 
Minor's  Inst.  369  (2d  ed.). 

Now,    manifestly,    the    intention    of    the 
deed  of  September  6,  1845,  was  to  divest  the 


The  court  is  further  of  opinion  that,  under  estate  of  the  husband  in  his  wife's  property 
1        :--L.._  _r  .1--  __.-j  J  _j    »4^__    T^  ^j^^  secure  it  to  her  separate  use.     If  mer- 

ger was  the  immediate  consequence,  as  con- 
tended for  by  the  appellee's  counsel,  then  the 
husband's  marital  rights  reattached  eo  instant i, 
and  tjie  intended  operation  of  the  deed  was  de- 
feated. Such  a  result  a  court  of  equity  never 
would  permit.  But  it  is  not  necessary  to  in- 
voke this  equitable  rule  in  the  present  case, 
as  we  are  of  opinion,  for  the  reasons  al- 
ready stated,  that  merger  was  not  possible 
under  the  circumstances. 

The  court  is  further  of  opinion,  that  Mrs. 
Pamplin,  although  she  labors  under  all  the 
disabilities  of  coverture  as  to  her  reversion 
in  fee  in  said  lands,  has,  in  equity,  under 
said  deed,  all  the  rights  and  powers  of  a. 
feme  sole  in  and  over  her  said  separate  es- 
tate. She  takes  the  whole  interest  of  her 
husband  under  the  deed  as  her  separate  es- 
tate without  limitation  or  restriction  upon  her 
powers  over  it  Indeed,  the  largest  powers  are 
expressly  conferred.  Her  husband  renounces- 
in  her  behalf  all  his  marital  rights  in  her  prop- 
erty and  stipulates,  that  she  "may  at  any 
aftertime  receive,  control,  enjoy,  and  dis- 
pose of  the  same  for  her  own  separate  use 
and  benefit,  separate  and  apart  from  him  as 
fully  as  if  no  marriage  had  ever  been  had 
between  them,  leaving  her  the  power  and 
right  to  dispose  of  the  same  as  fully  as  if 
she  were  an  unmarried  woman.  Such  is 
the  broad  language  of  the  deed.  The  stipula- 
tion of  the  husband  in  the  subsequent  part  of 
the  deed,  that  he  would  leave  the  property 
"for  the  use,  benefit  and  support"^  of  his  wife 
"as  fully  as  if  she  had  never  married,"  is  of 
the  same  import  as  the  language  already 
quoted?  It  is  not  restrictive  in  its  meaning 
and  application.  It  must  be  read  in 
817  connection  with  what  precedes  *and 
follows.  It  is  evidently  used  to  ex-. 
elude  the  husband's  rights,  not  to  limit  or  re- 
strain the  wife's,  and  the  same  intent  is 
manifest  in  every  part  of  the  deed.  Under  this 
deed,  Mrs.  Pamplin  has  the  power  to  use, 
control,  enjoy  and  dispose  of  her  separate 
estate,  which  is  confined  to  her  husband's 
interest  in  her  lands  (the  personal  property 
having  perished),  in  like  manner  and  to  the 
like  extent  as  if  she  were  sui  juris.  In  fact, 
under  this  deed,  she  is,  in  equity,  sui  juris 
as  to  this  separate  estate. 

The  court  is  further  of  opinion  that  as 
the  greater  includes  the  less,  the  absolute 
power  of  alienation  in  the  wife  includes  the 
power,  at  her  will  and  pleasure,  to  encum- 
ber and  charge  her  separate  estate  with  the 
payment  of  debts.  While  she  cannot,  by  her 
engagements,  subject  herself  to  any  personal 
judgment  or  decree,  she  may  bind  her  separate 
estate,  if  she  will,  and  equity  will  make  good 
the   charge  against  the  estate.     To  bind  the 


and  by  virtue  of  the  said  deed,  Mrs.  Pamp 
lin  acquired  a  separate  estate  in  the  interest 
which  her  husband  had  in  the  lands,  and 
which  was  conveyed  to  the  trustees  named 
in  said  deed,  and  that  this  equitable  estate 
was  distinct  from  her  legal  reversionary 
estate  in  fee,  and  did  not  merge  therein. 

If  there  had  been  no  language  used  in  the 
deed  appropriate  to  the  creation  of  a  sepa- 
rate estate,  still  the  deed  itself  would  have 
imported  such  estate. 

The  general  rule  is  that  a  conveyance  by 
the  husband  directly  to  his  wife,  although 
void  at  law,  or  to  a  third  person  for  her 
benefit,  is  construed  as  operatmg  to  her  sepa- 
rate use;  and  the  reason  assigned  is,  that  the 
conveyance  otherwise  would  be  wholly  in- 
operative. Leake,  trustee,  v.  Benson  &  als., 
29  Gratt  153;  Harshberger's  adm'r 
815  *&  als.  V,  Alger  &  Wife,  3  Va.  Law 
Journal,  78,  85;  31  Gratt.  52,  and  au- 
thorities cited  in  these  two  cases. 

But  the  language  in  the  deed  leaves  no 
room  for  doubt  on  this  question.  The  sep- 
arate estate  is  expressly  created,  and  re- 
sort to  implication  is  unnecessary. 

Merger  is  described  as  the  annihilation  of 
one  estate  in  another.  It  takes  place  usu- 
ally when  a  greater  estate  and  a  less  coin- 
cide and  meet  in  one  and  the  same  person, 
without  any  intermediate  estate,  whereby 
the  less  is  immediately  merged — that  is, 
sunk  or  drowned  in  the  greater.  To  this 
result,  it  is  necessary  that  the  two  estates 
should  be  in  one  and  the  same  person,  at 
one  and  the  same  time,  in  one  and  the  same 
right.  2  Bouv.  Institutes.  375,  No.  1989;  2 
Minor's  Inst  (2d  ed.),  368,  et  seq. 

It  is  perfectly  plain  that  under  the  con- 
struction we  have  given  to  the  deed  of  Sep- 
tember 6,  1845,  there  was  no  merger  in  this 
case.  The  legal  title  to  the  particular  estate 
is  in  the  trustees  under  the  deed,  or  their 
representatives,  while  the  reversion  in  fee 
is  in  the  wife.  The  two  estates  have  never 
met  in  the  same  person,  and  therefore  merger 
is  impossible.  For  the  like  reason,  there  has 
been  no  merger  of  the  wife's  equitable  estate. 
Generally,  where  the  legal  and  equitable  es- 
tates in  the  same  subject  meet  in  the  same  per- 
son, the  equitable  is  merged  in  the  legal  estate 
because,  as  it  is  said,  one  cannot  be  trustee  for 
himself.  Here  the  wife  still  holds  her  equita- 
ble estate,  while  the  legal  title  to  the  subject  is 
outstanding  in  the  trustees.  Even,  however, 
where  merger  would  take  place  at  law,  equity 
often  interferes  to  prevent  it.  It  is  not  favored 
in  equity,  and  is  never  allowed,  it  is  said,  un- 
less for  special  reasons,  and  to  promote  the 
intention  of  the  party.  While  the  rule  at  law 
may  be  inflexible,  in  equity  it  depends  upon 
circumstances,  and  is  governed  by  the  inten- 


tion, either  expressed  or  implied   (if  it  be  I  estate,  her  eno^a«ements  must  have  reference 
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to  and  be  made  upon  the  credit  of  such  estate. 
She  must  intend  to  make  it  liable.  The  in- 
tention, however,  need  not  be  expressed.  It 
may  be  implied.  It  is  implied,  unless  there 
is  something  to  rebut  the  implication,  when 
she  executes  a  bond,  note  or  other  instru- 
ment for  the  payment  of  money,  either  as  prin- 
cipal or  as  surety  for  her  husband  or  other 
person.  Such  is  now  the  well  settled  law  of 
this  state.  As  the  charge  or  liability  is  a 
question  of  intention,  it  may  of  course  be  ex- 
•  tended  to  the  whole  or  to  a  part  of  the  es- 
tate. If  no  specific  part  is  appointed  for 
the  payment  of  the  debt,  the  fair  implica- 
tion is  that  the  whole  estate  was  intended 
to  be  made  liable.  If,  on  the  other  hand,  only 
a  part  of  the  estate,  expressly  or  by  fair  impli- 
cation, is  designed  to  be  charged,  no  liabil- 
ity will  attach  to  the  residue.  Burnett  & 
wife  V,  Hawpe's  ex'or,  25  Gratt.  481;  Dar- 
nall  &  wife  v.  Smith's  adm'r  &  als.,  26 
Gratt.  878.  These  cases  have  been  repeatedly 
referred  to  with  approbation  in  subsequent  de- 
cisions by  this  court.  See  Leake,  trus- 
318  tee,  v.  Benson  &  ♦als.,  29  Gratt.  153; 
Bank  of  Greensboro*  v.  Chambers  & 
•  others,  30  Gratt.  202,  209;  Justis  v.  English 
&  als.,  Idem,  565,  579;  Harshberger*s  adm'r 
&  others  v.  Alger  &  wife  &  als.,  3  Va.  Law 
Journal,  78,  85;  31  Gratt.  52.    * 

The  court  is  therefore  further  of  opinion, 
that  Mrs.  Pamplin,  by  executing  the  two 
bonds  in  the  proceedings  mentioned  must 
be  presumed  to  have  intended  to  bind  her 
separate  estate  aforesaid  for  the  payment  of 
said  bonds,  and  as  there  is  nothing  to  indicate 
that  she  intended  the  obligations  to  be  con- 
fined to  a  part  only  of  said  estate,  she  must 
be  taken  to  have  intended  to  bind  the 
whole.  The  fact,  that  the  bond  of  the  appel- 
lant Garland,  the  sum  of  money  therein 
specified  is  expressed  as  "being  in  part  for 
tne  purchase  of  the  land  and  buildings 
thereon  (mills,  &c.)  at  the  Gulf  Ford,  pur- 
chase," &c.,  does  not  imply  an  intention  to 
charge  that  land  only.  The  language  was  used 
merely  to  express  the  consideration  of  the 
bond.  There  are  no  extrinsic  facts  and  cir- 
cumstances sufficient  to  show,  that  the  liability 
of  that  land  only  was  in  contemplation  of 
the  parties  in  the  execution  of  the  bond. 

It  is  very  possible,  that  Mrs.  Pamplin  was 
under  the  impression,  that  her  whole  estate, 
the  reversion  as  well  as  the  particular  estate 
which  had  been  settled  to  her  separate  use, 
was  at  her  sole  disposal,  as  if  she  were  a 
feme  sole  and  that  she  could  validly  con- 
tract debts  upon  the  faith  of  it.  This  would 
seem  probable  from  the  fact,  that  she  sold  or 
attempted  to  sell  a  portion  of  the  land  abso- 
lutely to  McDonald  and  others.  But  if  such 
misapprehension  existed,  it  could  not  operate 
to  relieve  her  estate  from  liability  to  the 
extent  of  her  power  to  charge  it.  In  deliv- 
ering judgment  in  the  somewhat  noted  case 
of  TuUett  V.  Armstrong,  4  Bcavan  R.  319, 
323,  Lord  Langdale,  after  stating  that  the 
execution  of  a  bond,  bill,  promissory  note 
or  other  obligation  by  a  married  woman 
having  a  separate  estate,  furnished  a  conclu- 
sive inference  of  an  intention,  a  clear  one,  on 
her  part,   that   her   separate   estate   should 


319  be  *bound,  says,  "Again,  I  apprehend 
it  to  be  clear,  that  where  a  married 
women  having  separate  estate,  but  not  know- 
ing perfectly  the  nature  of  her  interest,  exe- 
cutes an  instrument  by  which  she  plainly 
shows  an  intention  to  bind  the  interest 
which  belongs  to  her,  then,  though  she  may 
be  mistaken  as  to  the  extent  of  the  estate 
vested  in  her,  the  law  will  say  that  such  es- 
tate as  she  may  have  shall  be  bound  by  her 
own  act."  The  act  of  limitation  relied  upon 
by  Mrs.  Pamplin  in  her  answer  is  no  bar 
to  the  claims  asserted  against  her  separate 
estate.  The  bonds,  though  void  at  law,  arc 
valid  in  equity  as  evidences  against  the  es- 
tate. 2  Perry  on  Trusts  (2d.  ed.),  §  663. 
and  authorities  there  cited. 

The  bond  to  Brockman  is  dated  8th  of 
November,  1863.  Mrs.  Pamplin  in  her  an- 
swer avers  that  it  is  a  Confederate  debt, 
and  Brockman  in  his  petition  admits  that 
it  is  subject  to  scale. 

It  results  from  what  has  been  said,  that, 
in  our  opinion,  the  decree  of  the  circuit 
court  is  erroneous.  It  is  erroneous  in  con- 
struing the  deed  of  September  6,  1845.  as 
restricting  the  power  of  Mrs.  Pamplin  to 
bind  her  separate  estate  by  her  contracts 
and  engagements,  and  in  making  the  claims 
of  her  creditors  subordinate  to  her  support 
out  of  said  estate.  It  is  further  erroneous 
in  subjecting  the  Gulf  Ford  land  to  sale 
out  and  out.  It  seems  that  Mrs.  Pamplin 
contracted  to  sell  this  land  to  McDonald 
and  others,  retaining  the  title,  and  repur- 
chased it  from  them,  after  they  had  erected 
valuable  improvements  upon  it,  and  that 
she  gave  the  bond  to  Garland,  a  creditor  of 
McDonald,  for  the  consideration  in  part  of 
the  purchase.  Now,  Mrs.  Pamplin,  being 
under  the  disabilities  of  coverture,  had  no 
power  to  make  any  contract  binding  upon 
her  for  the  sale  of  the  reversion  in  fee  in 
this  land.  So  far  as  she  undertook  to  sell 
the  reversion,  which  was  hers,  but  was  no 
part  of  her  separate  estate,  the  contract  was 
not  voidable  merely,  but  absolutely 
380  void.  She  could  sell  her  separate  ♦es- 
tate, her  husband's  interest  in  the 
land  acquired  by  her  under  the  deed  of  1845, 
and  to  that  extent,  and  no  further,  she 
could  and  did  bind  said  land;  and  such  in- 
terest, but  not  the  fee,  was  liable  for  Xht 
payment  of  the  Garland  debt. 

It  would  seem  from  Mrs.  Pamplin's  an- 
swer that  she  would  perhaps  not  object  to 
the  sale  of  her  entire  estate  in  the  Gulf 
Ford  land  as  ordered,  if  she  was  not  disturbed 
in  the  use  and  enjoyment  of  the  residue  of  her 
lands;  but  as  a  partial  reversal  of  the  decree 
lets  the  creditors  in  upon  her  husband's  inter- 
est, now  hers,  in  all  the  lands,  we  think  errors 
to  her  prejudice  apparent  in  the  decree  should 
be  corrected,  and  this  necessitates  the  total 
reversal  of  the  decree.  If.  when  the  case  is 
remanded,  she  is  still  willing  that  her  en- 
tire estate  in  the  Gulf  Ford  land  shall  be 
sold  and  the  proceeds  paid  to  Garland  on 
his  debt,  a  consent  decree  to  that  effect  can  be 
entered  by  the  circuit  court,  and  by  uniting 
with  her  husband  in  a  deed  to  the  purchaser 
she  can  convey  a  good  title  in  fee  simple. 
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If  the  sale  has  already  been  made  under 
the  decree,  and  it  was  made  after  six  months 
from  the  date  of  said  decree,  and  such  sale 
has  been  confirmed,  the  rights  of  the  par- 
ties are  fixed  by  the  statute.  Code  of  1873, 
ch.  174,  §  11. 

The  decree  of  the  circuit  court  will  be 
reversed  and  the  cause  remanded,  with  di- 
rections to  order  an  account  to  be  taken  of 
the  separate  estate  of  Mrs.  Pamplin,  and  as 
the  bill  in  the  case  is  in  behalf  of  all  the 
creditors  of  Mrs.  Pamplin,  an  account  of  all 
debts  and  claims  for  which  said  separate 
estate  is  liable,  including  the  debts  of  the 
appellant  Garland  and  Willis  A.  Brockman, 
scaHng  the  debt  of  the  latter  to  its  true  value, 
and  when  said  debts  have  been  ascertained, 
to  proceed  to  subject  said  separate  estate  to 
the  payment  of  the  same,  and  further  pro- 
ceed to  final  decree,  in  conformity  with  the 

principles   hereinbefore   declared. 
821  *Though  Judges  Moncure  and  An- 

derson were  absent  when  the  opinion 
was  delivered,  they  had  concurred  in  the 
decree  which  was  to  be  made. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court,  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 


estate  and  could  not  be  charged  by  the  mere 
execution  of  said  bonds  with  the  payment 
thereof,  by  reason  of  her  disabiHties  of 
coverture. 

The  court  is  therefore  of  opinion  that  the 
said  decree  of  the  circuit  court  of  Nelson 
county  is  erroneous  in  construing  the  deed 
of  September  6th,  1845,  as  restricting  the 
power  of  said  Martha  L.  Pamplin  to  bind 
her  separate  estate  by  her  contracts  and 
engagements,  and  in  making  the  claims  of  her 
creditors  subordinate  to  her  support  out  of  said 
estate ;  and  tnat  said  decree  is  further  errone- 
ous in  subjecting  the  Gulf  Ford  land  to  sale 
out  and  out.  It  seems  that  the  said  Martha  L. 
Pamplin  contracted  to  sell  this  land  to  Mc- 
Donald and  others,  retaining  the  title,  and  re- 
purchased it  from  them,  after  they  had  erected 
valuable  buildings  upon  it,  and  that  she  gave 
the  bond  before  mentioned  to  the  appellant 
Garland,  a  creditor  of  McDonald,  for  the 
consideration  in  part  of  the  repurchase. 
Being  under  the  disability  of  coverture,  she 
had  no  power  to  make  any  contract  binding 
upon  her  for  the  sale  of  the  fee  in  this  land. 
So  far  as  she  undertook  to  sell  the  fee,  which 
was  hers,  but  no  part  of  her  separate  estate, 
the  contract  was  not  voidable  merely,  but 
absolutely  void.  She  could  make  a  vaKd 
contract  for  the  sale  of  her  separate  estate, 
her  husband's  interest  in  the  subject  ac- 
ing  and  filed  with  the  record,  that  all  of  the  quired  under  the  deed  of  1845,  and  to  that 
estate,  right,  title  and  interest  of  John  H.  '  extent,  and  no  further,  she  could  and  did 
Pamplin  in  the  lands  of  his  wife  in  the  bill  j  bind  said  land;  and  such  interest,  but  not 
and  proceedings  mentioned,  was,  by  the  |  the  fee,  was  subject  to  sale  for  the  payment 
deed  of  the  6th  of  September,  1845,  conveyed  ,  of  the  Garland  bond. 
to  the  trustees  therein  named  in  trust  for  the  ;      Therefore,  it  is  decreed  and  ordered  that 


benefit  of  the  appellee,  Martha  L.  Pamplin,  the 
wife  of  the  said  John  H.  Pamplin,  and  that 
the  said  Martha  L.  Pamplin,  under  and 
by  virtue  of  said  deed,  acquired,  in  equity,  a 
separate  estate  in  her  husband's  said  estate 
and  interest  so  conveyed  as  aforesaid,  dis- 
tinct from  her  legal  estate  in  fee  in  said  lands 
and  which  did  not  merge  in  said  legal  estate. 
The  court  is  further  of  opinion  that  the 
said  Martha  L.  Pamplin,  by  the  provisions 
of  said  deed  and  upon  the  well  settled  prin- 
ciples of  equity,  was  invested  with  full 
power  to  use,  enjoy,  control,  alien  and  dis- 
pose of  her  said  separate  estate  in  like  man- 
ner and  to  the  like  extent  as  if  she  were  a 
feme  sole,  and  as  incident  to  this  absolute 
power  of  alienation  she  had  the  right  and 
power  to  charge  s.nd  incumber  said  sepa- 
rate estate  witti  the  payment  of  debts,  if 
she  chose  to  do  so. 

The  court  is  further  of  opinion  that  the 
said  Martha  L-  Pamplin,  by  executing  the 
bond  to  the  appellant  Samuel  M.  Garland, 
and  the  bond  to  Willis  A.  Brockman,  in  the 
proceedings  mentioned,  must  be  presumed 
to  have  intended  thereby  to  charge  her  said 
separate  estate  with  the  payment  of  said 
bonds,  and  the  said  separate  estate  is 
822  therefore  in  ♦equity  liable  for  such  pay- 
ment; but  said  liability  extends  only 
to  said  separate  estate  in  the  interest  of  her 
husband  acquired  under  the  deed  aforesaid, 
and  not  to  the  legal  estate  in  fee  of  said 
Martha  L.  Pamplin  in  said  lands,  which 
legal  estate  is  distinct  from  said  separate 


the  said  decree  be  reversed  and  annulled,  and 
that  the  appellant  recover  against  the  appel- 
lee, Martha  L.  Pamplin,  to  be  levied  of 
888  *her  said  separate  estate,  his  costs  by 
him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here.  And  this  cause  is 
remanded  to  the  said  circuit  court  with  direc- 
tions to  order  accounts  to  be  taken  of  the 
separate  estate  aforesaid,  and  of  all  debts 
and  claims  for  which  said  estate  is  liable 
according  to  the  principles  hereinbefore 
declared,  including  the  debts  aforesaid  ot 
the  appellant  Garland,  and  Willis  A.  Brock- 
man, scaling  the  latter  to  its  true  value,  if 
ascertained  to  be  a  Confederate  debt,  and 
when  said  debts  have  been  established  to 
proceed  to  subject  said  separate  estate  to 
the  payment  of  the  same;  and  further  to 
proceed  to  final  decree  in  conformity  with 
the  principles  aforesaid  and  the  opinion 
hereinbefore  expressed. 

Which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Nelson  county. 

Decree  reversed. 


824 


*Woinack  v.  Circle. 

NoTcmbcr  Term,   1879,  Richmond. 


Malloloafl  Prosecution— B-rldane*  of  Pro"»^ 
Able  Omum^ — Judymemt  of  Jvuitlee.*— In  «n 

action   for   •   malicioas   prosccation,   the   judcment 


*M  Allclous      Proaecutlom  —  B-rldeace      of 
Probable    Cauflc.— See    also    Jonoa    v.    Finch,    84 
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of  the  justice  before  whom  the  plaintiff  C  was 
brought  upon  the  complaint  of  the  defendant  W, 
that  C  had  attempted  to  bribe  H  to  bum  W's  prop- 
erty, requiring  C  to  give  security  for  her  good 
behavior,  though  upon  appeal  the  judgment  of  the 
justice  is  reversed  and  C  discharged,  is  conclusive 
evidence  of  probable  cause  for  the  prosecution,  un- 
less W  knew  the  testimony  before  the  justice  was 
false. 


plaint  on  oath  before  Henry  C.  Douthat, 
justice  of  the  peace,  or  on  account  of  the 
arrest  or  imprisonment  of  the  plaintiff  in 
pursuance  thereof,  even  though  they  should 
find  that  the  complaint  was  subsequently 
dismissed  by  the  county  court,  the  plaintiff 
acquitted  and  the  said  bond  or  recognizance 
quashed  by  said  court,  unless  the  jury  shall 
be   satisfied   by   the   evidence   that   William 

This  is  a  sequel  to  the  case  of  Womack  .;.  I  ^.^^^f nrl^'  tt  it^r^V^X^^'ilZ^^^  '"'^" 
Circle,  reported  in  29  Gratt.  192.    The  cause    "'^"^  ^^^^^«  *^^  J"^*^"  *^  ^^  ^^^*^- 
came  on  again  to  be  tried  in  thei  circuit  court  |  II. 

of  Botetourt  county  in  April,  1878,  when  i  If  the  jury  shall  be  satisfied  from  the  cvi- 
there  was  a  judgment  in  favor  of  the  plaintiff  dcnce  in  the  case  that  the  defendant,  William 
for  $500,  and  a  writ  of  error  to  this  court.  W.  Womack,  made  complaint  before  Hcnr>- 
There  seems  to  have  been  no  conflict  of  the  i  C.  Douthat,  a  justice  of  the  peace  of  the 
evidence,  and  it  is  given  by  Judge  Anderson  county  of  Botetourt,  against  Margaret  Cirdc 
in  his  opinion.  The  only  material  question  '  and  Charles  Circle,  that  they  had  attempted  to 
in  the  cause  is,  whether  the  judgment  of  the  bribe  Hannah  Scott  to  burn  the  wheat  then 
justice,  which  was  upon  appeal  reversed,  ,  stacked  on  his  farm,  and  furnished  said 
was  conclusive  or  only  prima  facie  evidence  i  justice  the  names  of  witnesses  to  be  examined 
of  probable  cause  for  the  proceedings  by  i  in  relation  thereto,  and  that  thereupon  said 
the  defendant  against  the  plaintiff.  justice  summoned  said  witnesses  be- 

After   the  evidence  had  been  introduced    386      fore  him  and  examined  them  on  *oath 
the  defendant  asked  for  four  instructions  to  touching  the  guilt  or  innocence  of  said 

the  jury;  only  two  of  which  need  be  given.    Margaret  Circle,  and  upon  such  testimony 


These  the  courts  refused  to  give,  and  gave 
an  instruction  in  lieu  of  the  second  instruc- 
tion asked  by  the  defendant.  These  instruc- 
tions are  as  follows: 

I. 
If  the  jury  shall  be  satisfied  from  the  evi- 
dence that  Sallie  Ailstock  gave  infor- 
mation to  the  defendant,  William 
S25  *W.  Womack,  that  Margaret  Circle  and 
Charles  Circle  had  attempted  to  bribe 
Hannah'  Scott  to  burn  defendant's  wheat 
stacks,  and  that  defendant,  believing  said 
information  to  be  true,  went  before  Henry 
C.  Douthat,  a  justice  of  the  peace  in  the 
county  of  Botetourt,  and  made  complaint 
that  the  plaintiff  and  her  brother,  Charles 
Circle,  did  attempt  to  bribe  Hannah  Scott  to 
burn  his  wheat;  and  if  the  jury  shall  further- 
more, from  the  evidence,  be  satisfied  that 
said  Henry  C.  Douthat,  justice  of  the  peace, 
caused  said  plaintiff  and  witnesses  to  be 
brought  before  him,  and  examined  into  the 
truth  of  said  complaint,  and  upon  such  ex- 
amination decided  that  said  plaintiff,  Mar- 
gr.ret    Circle,    was    gililty   as    charged,    and 


and  upon  the  statement  which  the  parties 
chose  to  make,  decided  that  said  Margaret 
Circle  was  guilty  of  the  offence  alleged 
against  her  in  the  complaint,  and  required 
her  to  give  security  for  her  good  behavior  on 
account  thereof,  such  decision  and  require- 
ment of  said  justice  are  conclusive  evidence 
of  the  existence  of  probable  cause  for  the 
complaint,  even  though  the  jury  shall  find 
she  was  innocent  of  the  offence  and  was 
afterwards  acquitted  on  appeal  to  the  county 
court;  and  the  jury  must  find  for  the  defend- 
ant, unless  they  shall  be  further  satisfied 
from  the  evidence  that  said  Womack  pro- 
cured said  decision  of  the  justice  by  testi- 
mony known  to  him  to  be  false  at  the  time. 

Instruction  given  by  the  court  in  lieu  of 
Instruction  II  asked  for  by  defendant's 
counsel: 

I. 

If  the  injury  shall  be  satisfied,  from  the  evi- 
dence in  this  case,  that  the  defendant,  William 
W.  Womack,  made  complaint  before  Henry  C. 
Douthat,  a  justice  of  the  peace  of  the  count}* 
of  Botetourt,  against  Margaret  Circle  and 


required  her,  on  account  thereof,  to  enter    Charles  Circle,  that  they  had  attempted  to 


into  a  bond  or  recognizance  for  her  good 
behavior,  this  constitutes  sufficient  proof  of 
probable  cause  for  the  proceedings  of  the 
defendant;  and  the  jury  cannot  find  a  ver- 
dict for  the  plaintiff  on  account  of  said  com 


Va.  204.  In  this  case  Richardson,  J.,  in  delivering 
the  opinion  of  the  court,  said:  "The  case  (Wo- 
mack T.  Circle,  32  Gratt.  324)  came  to  this  court  on 
a  writ  of  error,  and  the  court  being  equally  divided, 
the  decision  of  the  court  below  was  virtually  affirmed. 
But  on  the  second  coming  of  the  cause  to  this  court, 
that  decision  was  reversed,  Staples  &  Burks,  J.  J., 
dissenting.  •  *  •  But  later  in  Banks  v.  Robinson, 
reported  in  Va.  L.  J.,  1886,  p.  398,  this  court  over- 
ruled the  decision  of  the  majority  in  the  latter  case, 
and  sustained  the  opinion  of  the  dissenting  judges  that 
a  judgment  of  conviction  by  the  justice  is  only  prima 
facie  evidence  of  probable  cause  for  the  prosecution.'* 
See  abo  Hall  v.  Boylen.  22  W.  Va.  241,  244. 


bribe  Hannah  Scott  to  burn  the  wheat  then 
stacked  on  his  farm,  and  furnished  said 
justice  the  names  of  witnesses  to  be  exam- 
ined in  relation  thereto,  and  that  thereupon 
said  justice  summoned  said  witnesses  before 
him,  and  examined  them  on  oath  touching 
the  guilt  or  innocence  of  said  Margaret  Cir- 
cle, and  upon  such  testimony  and  upon  the 
statements  which  the  parties  chose  to  make, 
decided  that  said  Margaret  Circle  was  guilt>' 
of  the  offense  alleged  against  her  in  the  com- 
plaint, and  required  her  to  give  security  for 
her  good  behavior  on  account  thereof,  such 
decision  and  requirements  of  said  justice, 
although   reversed  by  the  county  court  of 

Botetourt  county,  is  prima  facie  evi- 
887      dence,  and  *only  prima  facie  evidence 

of  probable  cause  for  the  complaint 
therein  mentioned  and  the  proceedings 
thereon,  and  that  the  presumption  of  probable 
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cause  raised  by  said  judgment  of  the  justice 
may  be  repelled  by  other  evidence.  And  if 
the  jury  believe,  from  all  the  evidence  in  this 
cause,  that  the  defendant  had  probable  cause 
for  the  complaint  and  proceedings  thereon, 
then  the  jury  must  find  for  the  defendant. 

To  the  action  of  the  court  in  refusing  to 
3fivc  the  instructions  asked,  and  in  giving 
the  instructions  given  by  the  court,  the  de- 
fendant excepted. 

Edmund  Pendleton  and  J.  H.  H.  Figgatt, 
for  the  appellant. 

George  W.  Hansbrough,  for  appellee. 

ANDERSON,  J.  This  is  an  action  for 
malicious  prosecution.  It  is  the  second  time 
it  has  been  brought  here,  and  it  is  contended 
for  the  defendant  in  error,  that  the  questions 
now  raised  are  res  adjudicata,  and  cannot  be 
again  heard.  But  the  court  is  unanimously 
of  a  different  opinion,  and  consequently  that 
they  are  open  to  adjudication  on  this  appeal. 
We  will  proceed,  therefore,  to  the  considera- 
tion of  the  case  as  presented  by  the  record. 

Sallie  Ailstock,  a  colored  woman,  who 
lived  on  James  river  in  the  county  of  Bote- 
tourt, opposite  the  farm  of  Wm.  W.  Womack, 
the  defendant  below,  sent  him  word  by  a  col- 
ored man,  Billy  Burks,  on  the  1st  of  July, 
1876,  that  Hannah  Scott,  also  a  colored  wo- 
man, had  been  bribed  by  Margaret  Circle 
and  Charles  Circle,  to  burn  his  wheat  which 
was  stacked  on  his  said  farm.  Billy  returns 
from  Womack's  without  seeing  him,  he  being 
from  home.  The  next  morning  he  started 
again  to  go  to  Womack's  house,  and  met  him 
on  Lick  Run  bridge,  and  delivered  to 
888  him  *Sallie  Ailstock's  message.  Wo- 
mack, naturally  startled  by  such  a  mes- 
sage, and  the  solicitude  shown  to  give  him 
the  information,  went  the  same  day  to  the 
house  of  Sallie  Ailstock,  and  told  her  what 
Billy  Burks  had  said,  and  asked  her  H  it  was 
so.  She  told  him  it  was  so;  that  Hannah 
Scott  had  told  her  that  Miss  Margaret  Circle 
-wanted  to  get  her  to  burn  the  wheat  stacked 
on  defendant's  farm,  and  she  wanted  to  get 
her  to  go  with  her  and  help  her  to  burn  it; 
that  the  burning  was  to  have  taken  place  on 
the  Wednesday  night  immediately  previous. 
She  further  said  that  she  and  Hannah  Scott 
had  gone  to  see  Margaret  Circle  on  the  pre- 
vious Monday;  that  they  were  in  the  kitchen 
at  Circle's,  and  Hannah  asked  her  .to  go  to 
the  garden  with  her;  that  when  she  got  there 
she  told  her,  she  did  not  want  to  show  her 
the  garden;  that  she  wanted  to  tell  her  that 
Miss  Margaret  Circle  wanted  her  to  go  and 
burn  the  wheat  on  Womack's  place;  that  she 
and  witness  could  burn  it,  and  then  wade 
the  river,  as  she  had  tried  it  and  found  it 
was  not  deep  enough  to  drown  her;  that 
there  was  no  conversation  between  Mar- 
garet Circle  and  her  (Sallie)  on  that  occa- 
sion, but  she  heard  Margaret  Circle  ask 
Hannah  if  there  was  no  danger  in  talking 
before  her.  That  Margaret  Circle  and  Han- 
nah Scott  then  went  into  an  adjoining  room, 
and  remained  there  talking  for  half  an  hour. 
Afterwards  she  and  Hannah  left  and  walked 
home  together,  and  on  the  way  Hannah  told 
her  that  if  she  would  go  with  her  and  help 


her  to  bum  the  wheat,  she  would  get  her  hus- 
band to  get  her  a  calico  dress.  She  said  she 
had  been  at  Circle's  once  before  with  Hannah 
Scott,  and  that  whilst  theje,  Margaret  Circle 
told  Hannah  that  her  brother  Charles  wanted 
to  see  her,  and  Hannah  went  to  another 
room  to  see  Charles  Circle;  and  when  she 
and  Hannah  came  awjty,  going  home  to- 
gether, Hannah  told  her  that  Charles  Circle 
wanted  her  to  burn  defendant's  tobacco  and 
houses.  The  foregoing  was  the  tetsimony 
of  Sallie  Ailstock  in  this  suit,  as  certi- 
388  fied  by  the  *court  below.  And  she 
further  testified  that  she  had  made  the 
same  statement  to  the  defendant  Womack, 
when  he  called  to  see  her  on  the  16th  of  July, 
1876,  and  testified  to  the  same  before  Captain 
Douthat,  the  justice  who  tried  the  case;  and 
that  she  had  also  stated  in  her  testimony 
before  him,  that  Hannah  Scott  had  offered 
to  give  her  part  of  the  pay  she  was  to  get 
from  Margaret  Circle,  and  that  she  told 
Hannah  that  she  would  not  go  with  her  to 
burn  the  wheat. 

After  this  alarming  communication  was 
confirmed  by  Sallie  Ailstock,  with  such  de- 
tails and  incidents  as  were  calculated  to 
make  an  impression  of  its  truth,  Womack 
returned  home,  and  doubtless  immediatelv 
informed  V.  C.  Ryals,  his  father-in-law,  and 
G.  W.  Ryals,  his  brother-in-law,  one  or  both 
of  whom  were  probably  interested  in  the 
wheat,  of  the  alarming  communication  which 
had  been  made  to  him  by  Sallie  Ailstock,  and 
the  pains  she  had  taken  to  give  him  the 
information.  And,  upon  consultation,  they 
concluded  to  lay  the  matter  before  a  justice 
of  the  peace,  and  ask  for  protection  to  their 
property. 

The  justice,  Henry  C.  Douthat,  after  hear- 
ing their  statement  of  what  had  been  com- 
municated to  Womack  by  Sallie  Ailstock,  and 
doubtless  an  expression  of  their  fears  for  the 
safety  of  their  property,  which  was  grounded 
alone  upon  said  communication  of  Sallie 
Ailstock,  as  the  justice  was  informed — ^for 
they  did  not  profess  to  know  anything  per- 
sonally, and  neither  of  them  was  examined 
as  a  witness — determined  of  his  own  motion 
( for  no  particular  mode  or  kind  of  protection 
was  designated  by  them)  evidently  to  proceed 
under  chapter  196  of  the  Code  of  1873.  It  is 
by  no  means  clear  that  an  action  of  mali- 
cious prosecution  would  lie  for  a  prosecution 
originating  in  that  way.  Lord  Eldon  held  in 
Leigh  V.  Webb,  3  Esp.  R.  p.  165,  that,  if  a 
party  makes  a  complaint  before  a  justice  of 
peace,,  which  the  justice  conceives  to  amount 
to  a  felony,  and  issues  his  warrant  accord- 
ingly to  arrest  the  party  complained 
830  against,  *and  the  facts  do  not  amount 
to  felony,  no  action  for  a  malicious 
prosecution  will  lie  against  the  party  who 
made  the  complaint. 

But  to  proceed  with  the  narrative.  The 
justice,  pursuant  to  section  2  of  said  chapter, 
caused  Sallie  Ailstock  and  Hannah  Scott  to 
come  before  him,  and  heard  the  statement  of 
the  former  on  oath,  hereinbefore  given,  and 
examined  the  latter,  one  of  the  accused, 
whether  on  oath  or  not  he  did  not  remember, 
and   reduced   the   complaint   to   writing  as 
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directed  by  said  section,  which  he  copied 
from  the  Code  or  Mayor's  Guide  in  dupli- 
cate, no  part  of  which  in  its  preparation  was 
dictated  either  by  Ryals  or  Womack,  one  of 
which  he  required  tlie  defendant,  and  the  other 
G.  W.  Ryals,  to  sign ;  and  upon  the  complaints 
and  the  testimony  of  the  witness,  he  issued 
warrants  for  the  arrest  of  all  three. 

The  complaint  is  that  the  complainant  is 
afraid  and  has  good  cause  to  fear  that  the  said 
Margaret  Circle,  Charles  Circle  and  Hannah 
Scott  will  do  him  some  grievous  bodily  injury, 
or  will  burn  his  wheat  now  on  his  farm,  and 
therefore  prays  they  may  be  required  to  give 
security  to  keep  the  peace  toward  him;  and 
the  said  Wm.  W.  Womack  also  s^ys  on  oath 
that  he  does  not  make  complaint  against  the 
said  Margaret  Circle  and  Hannah  Scott, 
nor  require  such  security  from  any  hatred, 
malice  or  ill  will,  but  merely  for  the  preser- 
vation of  his  property  from  injury.  The 
same  averment  is  made  in  the  complaint 
signed  by  G.  W.  Ryals.  But  it  appears 
that  neither  complaint  was  sworn  to  until 
after  the  trial  was  over,  and  the  judgment 
of  the  justice  was  pronounced. 

The  written  complaint  states  the  grounds 
of  the  coniplainant's  fears — to  wit:  that 
Margaret  Circle  and  Charlco  Circle  did  at- 
tempt to  bribe  Hannah  Scott  to  burn  the 
wheat,  &c.  Such  allegation  is  made  evidently 
upon  the  information  received  from  Sallie 
Ailstock.  and  not  upon  any  personal  knowl- 
edge of  the  complainant;  which  was 
831  *well  known  to  the  justice.  Tt  was  upon 
that  information  alone,  and  not  upon 
any  personal  knowledge  of  its  truth,  that  he 
felt  that  he  had  good  cause  to  fear  his  wheat 
would  be  burnt,  and  he  sought  this  preventive 
justice.  It  was  not  a  prosecution  instituted 
against  Margaret  and  Charles  Circle  for  the 
substantive  offence,  the  misdemeanor,  of 
soliciting  a  person  to  commit  a  felony, 
which  was  not  committed;  but  it  was  a  pro- 
ceeding to  prevent  the  commission  of  the 
crime,  which  the  defendant  in  this  suit  had 
been  informed  and  believed  Hannah  Scott 
had  been  solicited  to  do  by  the  plaintiff. 

If  it  had  been  a  prosecution  for  the  mis- 
demeanor, the  justice  should  have  proceeded 
under  chap.  199  of  the  Code  of  1873.  In  such 
a  prosecution  the  justice  is  invested  with 
power  by  section  15  to  discharge  the  accused, 
but  has  no  power  to  convict.  He  has  only 
authority  to  commit  for  trial,  and  the  recog- 
nizance shall  be  for  appearance  before  the 
county  court  for  trial.  His  jurisdiction  is 
only  to  make  inquiry  whether  the  accused 
should  be  tried  for  the  offence  charged. 

But  the  defendant  in  this  suit  instituted  no 
such  prosecution  against  the  plaintiff.  He 
only  applied  to  the  magistrate  for  such  pro- 
ceedings as  would  afford  protection  to  his 
property,  which  he  feared  was  in  danger,  from 
the  communication  which  he  had  received 
from  Sallie  Ailstock,  which  he  feared  and 
believed  was  true.  The  justice  instituted  this 
proceeding,  tried  the  case,  and  decided  that 
he  had  good  cause  for  his  complaint,  &c.,  and 
gave  judgment  recognizing  or  binding  the 
plaintiff  in  the  penalty  of  $500  to  keep  the 
peace  toward  him  for  twelve  months.     The 


plaintiff .  gave  the  bond,  or  recognizance,  and 
appealed  to  the  county  court.     And  upon  the 
case  being  called  in  that  court,  she  obtained 
aji  order  reversing  the  judgment  of  the  jiis^ 
tice,  quashing  the  recognizance,  and  dismiss- 
ing   the     complaint,     and  |  then     instituted 
this    action    for    malicious    prosecution,    in 
which  she  obtained  a  verdict  for  $500 
338      ^damages,  which  the  defendant  moved 
the  court  to  set  aside,  but  this  motion 
was  overruled  and  judgment  rendered  against 
him;  to  which  judgment  he  obtained  a  writ 
of  error  from  one  of  the  judges  of  this  court 
Two  errors  are  assigned  in  the  petition: 
1st.    The  refusal  of  the  court  to  give  the 
instructions    asked    for    by    the    defendant, 
and  the  giving  of  others  in  their  stead. 

2d.  The  refusal  of  the  court  to  grant  a 
new  trial  on  the  ground  that  the  verdict 
was  against  law. 

Let  us  consider  the  last  first  The  appel- 
late tribunal  cannot  decide  whether  the 
verdict  was  contrary  to  the  evidence  or  not, 
because  all  the  evidence  is  not  certified. 
But  it  is  well  settled  that  to  maintain  this 
action,  both  malice  and  want  of  probable 
cause  must  be  shown,  and  the  onus  is  on 
I  the  plaintiff  to  prove  both. 
I  Malice  may  be  implied  from  want  of 
I  probable  cause;  but  not  necessarily.  In  the 
celebrated  case  of  Johnstone  v.  Sutton.  1 
Durn.  &  East.  p.  544,  Lord  Mansfield  and 
Lord  Loughborough  said,  "From  the  want 
of  probable  cause  malice  may  be,  and  most 
commonly  is.  implied.  But  that  must  be 
shown  by  the  plaintiff." 

In  Herman  v.  Brookenhoff,  8  Watts  R.  240, 
Chief  Justice  Gibson  said,  "In  a  criminal 
prosecution  want  of  probable  cause  must  be 
combined  with  malice."  Again  he  says, 
"want  of  probable  cause  is  evidence  of 
malice,  though  inconclusive  in  the  origina- 
tion of  ^  prosecution."  Cases  may  be  read- 
ily conceived,  where  the  prosecution  was 
instituted  upon  grounds  of  suspicion  which 
would  not  amount  to  probable  cause,  where 
there  was  an  entire  absence  of  ill  will  or 
malice,  on  the  part  of  the  prosecutor.  In 
such  cases  the  action  would  not  lie.  because 
there  must  be  combined  malice  and  want  of 
probable  cause  shown.  And  although  mal- 
ice may  be  implied  from  the  want  of  prob- 
able cause,  if  the  circumstances  will  warrant 
the  implication,  yet  the  existence  of  malice 
may  be  repelled  by  the  circumstances 
383  ♦though  there  was  not  good  ground 
for  the  prosecution;  and  in  such  case 
the  action  will  not  lie.  This  doctrine  is 
clearly  stated  and  supported  by  authorities 
in  Biglow's  L.  C.  on  the  Law  of  Torts, 
p.  178  to  181. 

In  this  case  we  have  all  the  evidence  that 
was  before  the  justice;  and  it  seems  to  me. 
it  shows,  that  his  anxiety  for  the  safety  of  his 
property,  which  he  feared  was  in  danger,  suffi- 
ciently  accounts   for  the  procedure   of  the 
defendant  below,  and   his   friends,   in   their 
'  application  to  the  justice  of  the  peace  for 
I  protection,  without  imputing  malice.     The 
I  communication  which   incited   his   fears,   was 
made   bv  a  colored  woman.     It  was  made 
voluntarily,  and  with  no  ostensible  motive  of 
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doing  any  one  an  injury,  but  only  from  a 
wish  to  save  her  neighbor  from  a  great  loss, 
which  she,  from  the  pains  she  took,  of  her 
own  motion,  to  give  him  timely  warning,  it 
would  be  naturally  inferred,  believed  to  be 
impending.  It  is  not  a  question  of  the  guilt 
or  innocence  of  the  plaintiff.  It  is  whether 
the  complainant's  proceedings  were  mali- 
cious and  without  probable  cause. 

"Probable  cause  for  instituting  a  prosecu- 
tion is  such  a  state  of  facts  in  the  mind  of 
the  prosecutor,  as  would  lead  a  man  of  ordi- 
nary caution  and  prudence  to  believe,  or  to 
entertain  an  honest  and  strong  suspicion, 
that  the  person  accused  is  guilty."  Chief  J. 
Shaw  in  Bacon  v.  Towne  &  al.,  4  Cush.  R.  217. 
It  seems  to  me  that  such  a  communication 
made  to  any  reasonable  man,  in  the  manner 
and  under  the  circumstances  that  it  was 
made  to  the  defendant  below,  would  arouse 
his  fears,  and  impress  him  with  the  necessity 
of  seeking  legal  protection  of  some  sort,  un- 
less he  knew  the  party  making  the  com- 
munication to  be  mischievous  and  utterly 
unworthy  of  belief — of  which  there  was  no 
such  proof  before  the  justice.  But  it  is  . 
manifest  that  the  defendant  below  did  credit  ^ 
it,  and  apprehended  that  his  property  was 
really  in  danger,  and  in  applying  to  the 
magistrate  was  prompted  by  a  desire  to 
protect  it;  which  repels  the  idea  of  malice 
in  the  absence  of  other  testimony 
334  *tending  to  show  it.  But  if  the  evi- 
dence does  not  show  both  malice  and 
want  of  probable  cause,  the  action  will  not  lie. 
The  record  contains,  in  my  opinion,  no  evi- 
dence of  malice,  which  it  devolved  on  the 
plaintiff  in  the  action  to  show.  But  inasmuch 
as  alt  the  evidence  on  the  trial  of  this  case 
is  not  certified,  the  judgment  cannot  be 
reversed  on  that  ground. 

I  am  of  opinion,  also,  that  there  was  not  a 
full  and  fair  trial  of  the  prosecution  upon 
the  appeal  to  the  county  court,  but  that  the 
prosecution  was  in  fact  abandoned  by  the 
commonwealth's  attorney,  who  refused  to 
examine  any  witness  on  behalf  of  the  com- 
monwealth, although  her  witnesses  were  all 
present  in  court.  In  Bacon  v.  Towne  &  al.  4 
Cush.  R.  217,  Chief  J.  Shaw  said :  "It  must  ap- 
pear, before  this  action  will  lie,  that  the 
defendant  in  the  indictment  has  been  fully 
acquitted."  He  also  held  that  a  discharge 
from  an  indictment  by  a  nolle  prosequi  is 
not  sufficient  to  maintain  the  action.  The 
mere  abandonment  of  the  prosecution,  and 
the  acquittal  of  the  prisoner,  are  no  evi- 
dence of  a  want  of  probable  cause.  Wil- 
liams V.  Taylor,  16  Bing.  183;  Johnson  v. 
Chambers.  10  Ired.  287;  Vanderbilt  v.  Ma- 
this,  5  Duer,  304.  It  shows  only  that  the 
prosecution  has  failed.  It  may  still  have 
been  taken  on  -reasonable  grounds  of  sus- 
picion.    Youngs  V.  Polly,  l  B.  Mun.  358. 

The  attorney  for  the  commonwealth  testi- 
fies that  he  abandoned  the  prosecution,  and 
that  he  had  been  retained  by  Margaret  Circle 
as  her  counsel  to  prosecute  \\i\s  suit;  which, 
I  think,  disqualified  him  to  represent  the 
commonwealth  in  that  prosecution.  No 
imputation  a^inst  him  is  intended.  No  one 
who  knows  him  would  question  the  rectitude 


or  purity  of  his  motives.  Yet,  in  accepting  a 
retainer  as  counsel  for  the  defendant  in  that 
prosecution  to  prosecute  this  action  on  her 
behalf,  to  the  maintenance  of  which  the  re- 
versal of  the  justice's  judgment  against  her 
by  the  county  court,  in  the  case  then 

335  pending,  was    indispensable,  ^disqualified 
him  to  represent  the  commonwealth 

in  that  case;  and  however  faithfully  and  con- 
scientiously he  may  have  discharged  his 
duty  to  the  commonwealth  in  that  case — as, 
doubtless,  he  felt  he  could  do,  because  upon 
examining  the  papers  and  hearing  the  state- 
ment of  Hannah  Scott,  one  of  the  accused,  \i% 
honestly  believed  that  the  prosecution  ought 
not  to  be  sustained — yet  it  seems  to  me  that 
to  give  force  and  validity  to  a  judgment  of 
acquittal  obtained  under  such  circumstances, 
to  lay  the  foundation  of  an  action  for  mali- 
cious prosecution,  or  to  allow  it  as  evidence 
of  want  of  probable  cause,  to  any  extent, 
would  be  to  establish  a  precedent  which 
would  be  unsafe  and  deleterious.  The  attor- 
ney for  the  commonwealth  was  not  the 
arbiter  of  the  guilt  or  innocence  of  the  ac- 
cused, and  his  opinion,  however  honestly 
formed,  was  not  evidence  of  her  guilt  or 
innocence.  And  a  judgment  so  obtained,  not 
upon  evidence,  but  upon  an  abandonment  of 
the  prosecution  by  the  commonwealth's  at- 
torney, could  not  establish  the  innocence  '^f 
t^e  plaintiff  in  this  suit,  and  lay  the  founda- 
tion for  this  action.  Much  less  would  it 
show  want  of  probable  cause  for  the  prose- 
cution; and  it  most  nrobablv  havin^r  in- 
fluenced the  verdict  of  the  jury,  the  judg- 
ment should  be  reversed  on  that  ground. 

We  will  now  consider  the  rulings  of  the 
court  upon  the  instructions  tendered  bv  the 
defendant's  counsel.  The  first  instruction 
does  not  assert  the  doctrine  that  the  judgment 
of  the  justice  was  sufficient  or  conclusive 
proof  of  probable  cause.  It  is  not  founded 
merely  upon  the  hypothesis  of  the  judgment 
of  conviction  by  the  justice,  but  upon  the 
facts  upon  which  the  judgment  was  founded 
— i.  e.,  first,  that  Sallie  Ailstock  gave  infor- 
mation to  complainant  that  Margaret  Circle 
had  atempted  to  bribe  Hannah  Scott  to  bum 
his  wheat  stacks ;  second,  that  complainant  be- 
lieved said  communication  to  be  true,  and 
went  before  the  justice,  and  made  complaint 
upon  such  belief,  that  the  Circles  had  at- 
tempted   to    bribe    Hannah    Scott   to 

336  burn  his  ♦wheat,  as  he  had  been  in- 
formed by   the   said   Sallie  Ailstock; 

and  third,  that  the  justice  caused  the  said 
plaintiff  and  the  witnesses  to  be  brought 
before  him,  and  examined  into  the  truth  of 
the  complaint,  and,  upon  such  examination 
decided  that  said  plaintiff,  Margaret  Circle, 
was  guilty  as  charged,  and  required  her  to 
enter  into  a  bond  or  recognizance  for  her 
good  behavior.  And  the  doctrine  asserted 
by  the  instruction  is,  that  if  this  be  so— 
that  is  all  that  is  hypothetically  stated —  it 
constitutes  sufficient  proof  of  probable 
cause  for  the  proceedings  of  the  defendant; 
and  the  jury  cannot  find  a  verdict  for  the 
plaintiff  on  account  of  said  complaint,  or  on 
account  of  the  arrest  and  imprisonment  of 
the  plaintiff,  even  though  they  should  find 
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that  the  complaint  was  subsequently  dis- 
missed by  the  county  court,  &c.,  unless  the 
jury  should  be  satisfied  by  the  evidence  that 
the  defendant  knew  the  testimony  before 
the  justice  to  be  false. 

The  second  instruction  does  not  vary  ma- 
terially from  the  first,  except  that  it  makes 
the  decision  of  the  justice  conclusive  of 
probable  cause,  even  though  the  jury 
should  find  that  she  was  innocent  of  the 
offence,  and  though  she  was  afterwards  ac- 
quitted on  appeal  to  the  county  court,  and 
the  judgment  of  the  justice  was  reversed; 
and  reiterates  the  qualification  of  the  first 
instruction,  that  "the  jury  must  find  for  the 
defendant,  unless  they  shall  be  further  sat- 
isfied from  the  evidence  that  said  Womack 
procured  said  decision  of  the  justice  by 
testimony  known  to  him  to  be  false  at  the 
time." 

The  first  instruction  assumes  the  suffi- 
ciency of  the  evidence  of  probable  cause, 
not  only  by  reason  of  the  judgment  of  con- 
viction by  the  justice,  but  also  upon  the 
ground  that  the  complaint  was  honestly 
made,  upon  information  which  the  com- 
plainant believed  to  be  true,  and  which,  if 
true,  as  he  believed,  was  conclusive  of  proba- 
ble cause,  inasmuch  as  it  proved  the  plaintiff's 
guilt.  If  the  complainant  honestly  be- 
337  lieved  it  to  be  true,  although  it  was  ♦af- 
terwards shown  not  to  be  true,  he  could 
only  act  upon  his  honest  belief,  and  the  judg- 
ment of  a  disinterested  magistrate  within  the 
limits  of  his  jurisdiction,  fairly  obtained 
upon  hearing  the  testimony,  bemg  against 
the  plaintiff  and  sustaining  the  complaint, 
though  afterwards  reversed  upon  an  appeal 
therefrom  to  the  county  court,  was  sufficient 
to  show  that  the  complainant  had  probable 
cause  for  his  complaint  and  proceeding 
against  the  plaintiff,  unless  the  judgment  of 
the  justice  was  obtained  by  his  false  swear- 
ing or  the  false  swearing  of  others,  which  he 
knew  to  be  false.  To  this  last  qualification 
the  instruction  is  limited,  as  it  only  was  ap- 
plicable to  the  case,  the  complainant  not 
having  been  a  witness  in  the  case  at  all.  It 
seems  to  me  that  this  instruction  ought  to 
have  been  given  by  the  court.  I  cannot  con- 
ceive how  the  conclusiveness  of  such  evidence 
of  probable  cause  could  be  impaired,  except 
by  proof  that  the  judgment  of  the  justice 
was  fraudulently  procured  by  bribery  or  false 
swearing  of  the  complainant,  neither  of  which 
is  pretended — ^and  both  of  which  are  guarded 
E^gainst  by  the  postulate  of  the  instruction, 
which  assumes  that  the  judgment  was  fairly 
obtained — or  that  the  complainant  obtained  it 
by  imposing  false  witnesses  on  the  justice, 
whose  testimony  he  knew  to  be  false. 

The  second  instruction  enunciates  the  doc- 
trine substantially  that  the  judgment  of  con- 
viction of  the  justice,  fairly  rendered  without 
fraud  or  undue  influence,  the  justice  having 
jurisdiction  of  the  case,  and  his  decision 
within  his  jurisdiction  being  final,  is  conclu- 
sive of  probable  cause,  although  his  judg- 
ment has  been  reversed  upon  an  appeal  to 
the  county  court.  I  am  not  aware  that  this 
question  has  ever  been  decided  in  Virginia. 

An  eminent  writer  on  the  law  of  torts  says. 


it  has  been  held  that  if  the  plaintiff  (in  an 
action  for  malicious  prosecution),  was  con- 
victed of  the  offence  charged,  before  a  court 
or  magistrate,  having  jurisdiction  of  the  sub- 
ject matter,  and  without  undue  means 

338  of    the    prosecutor,    as,   for  *instance, 
chiefly  or  wholly  by  his  false  testimony, 

this  will  be  conclusive  evidence  of  probable 
cause,  although  the  plaintiff  was  afterwards 
acquitted  by  a  jury,  (l  Milliard  on  Torts, 
p.  479.)  And  cites  the  following  cases  in 
support  of  it:  Reynolds  v.  Kennedy,  1 
Wils.  R.  232;  Cloon  v,  Gerry.  13  Gray's  R. 
201;  Payson  v.  Caswell,  9  Shepl.  R.  212; 
Witham  v.  Goown,  2  Shepl.  362;  Griffis  v. 
Sellars,  4  Dev.  &  Batt.  R.  176;  Herman  v. 
Brookerhoff.  8  Watts  R.  240;  Whitney  v. 
Peckham,  15  Mass.  R.  243,  and  Kaye  v, 
Kean,  18  B.  Mon.  R.  839. 

This  conclusive  effect  is  given  to  the  judg- 
ment of  a  justice,  if  final  and  decisive  of  the 
case  within  his  jurisdiction,  though  subse- 
quently reversed  by  an  appellate  court- 
Chief  Justice  Gibson  in  Herman  v,  Brooker- 
hoff, 8  Watts  R.  240,  said,  "The  existence  of 
probable  cause  is  conclusively  established 
by  a  conviction."  Citing  Fisher  v.  Bristow. 
Doug.  R,  215;  Fitzherbert's  Natura  Brevium, 
114.  And  he  remarks,  "a  compentent  tribu- 
nal has  sanctioned  the  accusation,  and 
there  can  be  no  more  trouble  about  it." 

But  proof  that  the  magistrate  bound  the 
party  over  to  appear  at  court,  being  an  ex 
parte  examination  to  inquire  whether  the 
plaintiff  should  be  put  on  his  trial,  is  not  con- 
clusive evidence  of  probable  cause.  Although 
no  action  lies,  when  a  plaintiff  prevailed  in  a 
justice's  court,  after  a  trial  on  the  merits, 
though  the  judgment  was  reversed  by  the 
county  court,  still  the  effect  of  such  judgment 
may  be  met  by  proof  of  fraud,  conspiracy,  per- 
jury, or  subornation.  In  the  absence  of  such 
evidence  the  court  should  order  a  nonsuit. 
1  Hilliard  on  Torts  480,  citing  Palmer  v. 
Avery,  41  Barb.  R.  290.  In  opposition  to 
the  foregoing  decisions,  the  author  cites 
only  the  case,  Goodrich  v.  Warner,  21  Conn. 
R.  432.  There  are  some  other  decisions  in 
the  same  way.  But  as  far  as  my  in- 
vestigations have  gone,  I  think  the  decided 
weight  of  authority  is  in  support  of  the 
conclusiveness  of  the  judgment  of  the 

339  ♦justice  to  show  probable  cause,  unless 
met  by  proof  of  fraud,  conspiracy,  the 

false  swearing  of  the  prosecutor,  suborna- 
tion, or  the  false  swearing  of  other  wit- 
nesses, with  the  knowledge  of  the  prosecu- 
tor that  their  testimony  is  false,  whilst  he 
imposes  them  on  the  justice  as  reliable. 

There  is  no  evidence  in  the  record  tending 
to  show  unfairness  on  the  part  of  the  justice, 
or  fraud  on  the  part  of  the  plaintiff  in  error. 
If  many  of  the  justices  of  the  peace  in  this 
commonwealth  have  been  selected  from  the 
lowest  grades  of  society,  without  regard  to 
race  or  qualification,  moral  or  intellectual, 
it  is  a  most  lamentable  fact,  and  a  gross 
reflection  upon  the  character  of  their  elect- 
ors, and  augurs  badly  for  the  future  of 
our  commonwealth.  But,  if  so,  the  evil 
cannot  be  cured  by  the  judiciary:  The 
remedy  is   political.     Nor   is  it  competent 
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for  the  courts  to  change  the  law  as  to  the 
conclusiveness  of  a  justice's  judgment  of 
conviction  in  a  criminal  prosecution,  fairly- 
rendered,  upon  the  question  of  probable 
cause,  in  an  action  for  malicious  prosecu- 
tion, because  of  the  appointment  to  the 
ofhce  of  justice  of  the  peace  persons  of 
inferior  qualifications. 

But  in  this  case  there  is  nothing  in  the 
record,  in  all  the  evidence  which  has  been 
certified,  to  indicate  or  to  raise  a  suspicion 
that  Capt.  Douthat,  the  justice  who  decided 
this  case,  was  a  man  of  low  grade  of  charac- 
ter, or  that  he  was  not  a  gentleman  of  the 
strictest  integrity,  and  a  man  of  intelligent  and 
honest  and  honorable  bearing,  and  of  suit- 
able qualifications  for  his  office;  which,  in 
the  absence  of  all  evidence  to  the  contrary, 
the  law  will  presume.  Nor  is  there  any 
evidence  as  to  the  character  and  standing  of 
the  plaintiff  or  defendant  in  this  suit.  It 
does  not  appear  from  the  record  that  she 
was  a  lady  of  high  character,  or  that  the  de- 
fendant to  the  action  was  a  man  of  bad 
character.  There  is  not  the  slightest  evi- 
dence in  the  record  to  show  that  William  W. 
Womack,  in  making  the  complaint,  was  in- 
fluenced by  ill  will,  malice  or  any 
940  other  motive  than  *a  desire  to  protect 
his  property,  which  he  believed  to  be 
in  danger  upon  the  information  he  received 
from  Sallie  Ailstock,  to  the  truth  of  which 
she  testified,  on  oath,  before  the  justice,  or 
that  he  knew  the  testimony  to  be  false,  or 
did  not  honestly  believe  it  to  be  true,  or,  in 
fact,  that  it  was  not  true.  The  judgment  of 
the  county  court  does  not  show  it,  because 
that  court  did  not  hear  her  testimony.  Nor 
is  there  a  scintilla  of  evidence  of  fraud, 
conspiracy,  false  swearing  by  the  prosecu- 
tor, who  was  not  examined  as  a  witness  at 
all,  or  of  perjury  by  any  witness  for  the 
commonwealth,  or  that  the  prosecutor  knew 
or  believed  that  any  witness  for  the  com- 
monwealth had  sworn  falsely,  or  that  the 
justice  had  not  honestly  and  faithfully  ren- 
dered his  judgment.  If  it  should  be  said 
that  all  the  evidence  is  not  certified,  it  is 
true.  But  the  defendant  in  error  cannot  as- 
sume as  facts  what  are  not  proved  by  the 
evidence  which  is  certified.  If  she  does,  it 
is  surely  competent  for  the  plaintiff  in  error 
to  reply  that  there  is  no  evidence  of  such 
facts  in  the  record,  although  all  the  evi- 
dence is  not  certified.  It  is  not  more  com- 
petent for  the  former  than  for  the  latter  to 
assume  that  to  be  a  fact  in  the  cause  which 
the  evidence  certified  does  not  prove. 


ing;  and  it  was  upon  his  official  responsi- 
bility that  he  directed  what  proceedings 
should  be  taken,  prepared  the  complaint, 
arrested   the   parties,  heard  the   testimony, 

and  decided  the  case. 
341  *It  seems  to  be  well  settled  law,  that 

a  final  judgment  of  conviction,  from 
which  there  is  no  appeal,  is  conclusive  evi- 
dence of  probable  cause,  and  will  bar  an 
action  for  malicious  prosecution.  It  is  not 
only  conclusive  evidence  of  probable  cause, 
but  of  the  guilt  of  the  party  prosecuted.  If 
an  appeal  should  lie  to  a  higher  court,  and 
the  judgment  should  be  reversed,  and  the 
accused  acquitted,  the  first  judgment  would 
be  no  longer  evidence  of  his  guilt;  but  it  by 
no  means  follows,  that  it  would  not  be  con- 
clusive evidence  that  at  the  time  it  was 
rendered  the  defendant  had  probable  cause 
for  the  prosecution.  It  would  be  unreason- 
able, it  seems  to  me,  to  hold  that  the  prose- 
cutor had  instituted  the  prosecution  without 
probable  cause,  and  is  liable  to  an  action  for 
malicious  prosecution,  when  the  officer  of 
justice,  whom  the  law  presumes  to  be  disin- 
terested and  faithful,  in  the  exercise  of  his 
lawful  judicial  jurisdiction,  has  tried  the 
case,  weighed  the  evidence,  and  is  satisfied 
that  there  was  not  only  probable  cause  for 
the  prosecution,  but  that  the  accused  is 
guilty,  and  so  decides,  although  it  is  after- 
wards held  upon  an  appeal  to  the  county 
court  that  the  accused  is  not  guilty. 

In  Gorton  v.  De  Angelis,  6  Wend.  R.  418,  it 
was  held  that  in  an  action  for  malicious 
prosecution  it  was  necessary  for  the  plaintiff 
to  give  some  evidence  of  want  of  probable 
cause,  and  that  "it  was  insufficient  to  prove 
a  mere  acquittal.  That  alone  is  not  prima 
facie  evidence  of  want  of  probable  cause." 
Cited  in  Bigelow's  L.  C.  on  the  law  of  torts 
approvingly,  p.  178.  The  same  eminent 
writer,  to  whom  reference  has  been  made, 
says,  "while  the  action  for  malicious  prosecu- 
tion cannot  be  maintained  without  proof  that 
the  prosecution,  or  action,  has  terminated  in 
favor  of  the  present  plaintiff,  it  is  somewhat 
questionable,  upon  the  authorities,  whether 
the  record  of  such  termination  is  of  itself 
even  prima  facie  evidence  of  the  want  of 
probable   cause.     The   weight   of  authority 

seems  to  be  that  it  is  not."  1  Hilliard 
842      on   the   Law  of   *Torts,  p.   480,   citing 

Johnston  v.  Martin,  3  Murph.  R.  248; 
Bostick  V.  Rutherford,  4  Hawks  R.  83;  Van- 
derbilt  v.  Mathis,  5  Duer.  R.  304.  If  this  be  so, 
how  can  the  reversal  of  a  judgment  of  con- 
'  viction   on   appeal,   and   the   acquittal   of   the 


But  the  instructions  tendered  by  the  de-  ,  accused  affect  the  conclusiveness  of  the  judg- 


fendant  below  were  upon  the  hypothesis 
that  the  facts  were  proved  as  assumed, 
which  would  be  a  question  for  the  jury,  and 
repels  the  inference  that,  if  unfairness,  fraud, 
&c.,  on  part  of  the  prosecutor,  or  of  the  jus 


ment  of  conviction  on  the  question  of  prob- 
able cause?  If  the  final  judgments  of  acquittal 
is  not  even  prima  facie  evidence  of  want  of 
probable  cause,  it  cannot  rebut  the  conclu- 
sive presumption  of  probable  cause  arising 


tice,  in  the  procurement^  of  the  judgment  from  the  former  judgment  of  conviction 
were  shown,  that  the  jury  would  be  required  The  contrary  opinion  results  probably, 
by  the  instructions  still  to  regard  the  jus-  ^  from  not  considering  that  the  presumption  of 
tice*s    judgment   as   conclusive   of   probable  i  probable  cause  from  the  judgment  of  convic- 


cause.  It  moreover  appears  that  the  justice 
resided  in  the  immediate  neighborhood  of 
the  parties  and  the  witness,  and  may  be  pre- 
sumed to  know  their  character  and  stand- 


tion,  which  is  raised  before  that  judgment  is 
reversed,  which  is  conclusive  of  the  guilt  of 
the  accused  until  it  is  reversed,  is  not  founded 
upon  an  assumption    that    the    judgment    is 
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infallibly  correct,  but  upon  the  fact  that  a 
disinterested  judge  or  justice,  upon  a  fair 
trial,  has  pronounced  a  judgment  of  guilty, 
upon  the  same  facts  on  which  the  prosecution 
was  instituted.  And  that  if  the  officer  of 
justice,  in  the  disinterested  and  conscientious 
discharge  of  his  judicial  function  (which  the 
law  presumes),  regarded  the  facts  proved  as 
establishing  the  guilt  of  the  accused,  although 
he  may  be  held  by  an  appellate  court  to  have 
erred  in  his  judgement,  it  comports  both  with 
reason  and  public  policy  to  hold,  that  the 
prosecutor,  who  acted  in  good  faith,  without 
fraud,  conspiracy,  false  swearing  or  suborna- 
tion, had  probable  cause  for  instituting  the 
prosecution,  and  should  not  be  liable  to  an  ac- 
tion for  malicious  prosecution.  The  hypothe- 
sis that  he  so  acted  in  good  faith,  if  not  ex- 
press, is  clearly  implied  in  both  instructions 
tendered  by  the  defendant.  I  am  of  opin- 
ion, that  both  are  substantially  correct,  and 
that  the  court  erred  in  rejecting  them,  and 
for  the  same  reasons  that  the  first  instruc- 
tion given  by  the  court  is  erroneous.  Upon 
the  whole,  I  am  of  opinion,  to  reverse  the 
judgment  of  the  circuit  court  with  costs, 
and  to  remand  the  cause  for  a  new 

343  trial  to  be  *had  therein  in  conformity 
with  the  principles  herein  declared. 

STAPLES,  J.  The  statute  bearing  upon  the 
case  prescribes  that  upon  complaint  made  to 
a  justice  that  a  person  intends  to  commit  an 
offence  against  the  person  or  property  of  an- 
other, the  justice  shall  issue  his  warrant,  and 
when  the  accused  is  brought  before  him  and 
the  witnesses  heard,  if  he  is  of  opinion 
there  is  good  cause  for  the  complaint,  he  may 
require  of  the  accused  a  recognizance  to  keep 
the  peace  and  be  of  good  behavior.  The 
accused  may,  however,  of  right,  appeal  to  the 
county  court,  which,  upon  the  hearing,  may 
affirm  or  reverse  and  dismiss  the  complaint. 

Now,  the  justice,  by  his  judgment,  affirms 
there  is  good  cause  for  the  complaint.  The 
county  court,  in  reversing,  declares  that 
there  is  not  good  cause  for  the  complaint. 
The  whole  object  of  the  appeal,  and  the  effect 
of  the  reversal,  is  to  vacate  the  decision  of 
the  justice,  and  put  it  out  of  the  way,  with 
all  its  direct  and  collateral  consequences  and 
results.  I  had  always  supposed  the  fact  that 
a  judgment  which  has  been  reversed  is  a 
complete  answer  to  every  attempt  to  rely 
upon  it  as  an  estoppel.  Wood  v.  Jackson.  8 
Wend.  R.  1;  Freeman  on  Judgment,  §  333. 

Here,  however,  it  is  proposed  to  give  to  a 
judgment  w^hich  has  been  reversed  and  va- 
cated the  same  force  and  effect  as  a  judg- 
ment which  stands  unreversed  and  even 
affirmed  on  appeal.  When  a  party  against 
whom  an  erroneous  decision  is  rendered 
succeeds  in  reversing  it.  he  is  entitled  to  all 
the  benefits  flowing  from  that  reversal,  and 
it  is  gross  injustice  to  adopt  a  rule  which 
holds  him  controlled  by  it  in  any  other 
proceeding. 

But  the  rule  now  established  violates  an- 
other well  recognized  principle  of  law. 

It  often  happens  that  when  articles  of  the 
peace  are  exhibited,  the  accused  is  con- 

344  victed  by  the  justice  upon  the  *testi- 
mony   of   the    prosecutor   alone.      In 


criminal  cases  this  constantly  occurs;  and 
therefore  the  record  of  a  conviction  in  a 
criminal  case  is  never  conclusive  of  the  facts 
on  which  it  is  based  in  any  civil  action. 
One  of  the  reasons  is,  that  the  conviction 
may  have  been  obtained  on  the  evidence  of 
the  prosecutor  alone;  and  it  is  not  per- 
mitted the  successful  party  to  rely  upon  a 
decision  as  conclusively  thus  obtained, 
when  the  mouth  of  his  adversary  is  closed. 

Another  reason  is,  that  all  estoppels  must 
be  mutual,  and  the  prosecutor  is  never  con- 
cluded by  an  acquittal ;  for  if  he  is  afterwards 
sued  for  a  malicious  prosecution,  he  may. 
notwithstanding  the  acquittal,  show  the  ex- 
istence of  probable  cause  or  the  absence 
of  malice.  According  to  the  present  doctrine, 
however,  he  may  rely  on  a  reversed  judg- 
ment as  an  estoppel,  although  his  adversary 
would  not  be  permitted  to  do  the  same 
thing  if  the  judgment  had  been  in  his  favor. 
In  Honaker  v.  Howe,  19  Gratt.  50,  this 
court  held  that  the  record  of  a  conviction 
in  a  criminal  case,  although  obtained  on 
the  confession  of  the  defendant,  was  not 
evidence  against  him  for  any  purpose  in  a 
civil  action  brought  by  the  party  injured. 

In  an  action  for  a  malicious  prosecution, 
the  plaintiff  may  introduce  the  verdict  of 
acquittal  by  a  jury  in  his  behalf — ^not  for  the 
purpose,  however,  of  showing  want  of  prob- 
able cause  or  malice,  but  because  he  is  re- 
quired to  show  that  the  proceeding  against 
him  has  failed — has  resulted  in  his  favor. 
The  record  is  introduced  for  that  purpose, 
and  that  only.  Stewart  v.  Sonneborn,  8  Otto, 
187.  He  is  still  required  to  establish  the 
existence  of  malice  and  want  of  probable 
cause  by  independent  testimony.  And  when, 
therefore,  a  person  unjustly  accused  of 
crime  is  denied  all  benefit  arising  from  a 
record  of  acquittal,  we  are  now  told  he  is  to 
be  concluded  by  an  erroneous  judgment, 
which  was  reversed  because  it  was  erroneous. 
Such  a  doctrine  may  be  law,  but  it  does  not 
commend  itself  to  our  sense  of  justice. 
346  *It  has  been  said,  however,  that  prob- 

able cause  means  such  a  state  of  facts 
and  circumstances  as  will  induce  a  man  of 
ordinary  prudence  to  believe  the  charge  to  be 
true;  and  when  the  justice  and  officer  clothed 
with  judicial  authority  is  satisfied  from  the 
evidence  there  is  probable  cause,  the  prose- 
cutor is  justified  in  so  believing,  and  may 
safely  act  upon  that  belief.  There  are  sev- 
eral very  conclusive  answers  to  this  view. 
In  the  first  place,  an  ignorant  and  illiterate 
justice  in  the  county  may  act,  and  often 
does  act  in  matters  of  great  concern  upon 
illegal  and  incompetent  testimony,  which 
any  reflecting  mind  would  reject  as  un- 
worthy of  a  moment's  consideration. 

What  else  could  be  expected  in  a  land 
where  men  are  being  elected  to  that  office 
without  respect  to  race,  color,  education  or 
qualification. 

In  the  second  place,  the  party  bringing  the 
accusation  in  many  cases  is  the  only  witness, 
and  upon  his  testimony  alone  the  conviction 
is  obtained.  The  justice  may  believe  the 
prosecutor's  statement,  and  yet  the  prosecutor 
may  know  it  to  be  false,  or  he  may  withhold 
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important  and  material  information  which 
would  give  a  very  different  aspect  to  the 
case. 

In  Spengler  v.  Davy,  15  Gratt.  381.  this 
court  held  that  if  the  party  making  a  criminal 
accusation  did  not  himself  believe  the  accused 
giiilty,  he  could  not,  in  a  case  for  a  mali- 
cious prosecution,  rely  upon  the  facts  and 
circumstances  which  otherwise  might  have 
been  sufficient  to  establish  the  existence  of 
probable  cause.  But,  according  to  the  pres- 
ent view,  if  the  prosecutor  can  only  succeed 
in  impressing  the  justice  of  the  peace  with  a 
conviction  of  the  truth  of  his  story,  he  is  for- 
ever secure  against  all  liability,  however 
false  and  unfounded  and  malicious  his  state- 
ment may  be.  The  practical  result  in  many 
cases  is  to  give  the  force  of  an  estoppel  not 
merely  to  the  judgment  of  the  justice,  but  to 

the  evidence  on  which  it  is  founded. 
848  ♦!  admit  there  would  be  some  show  of 

reason  and  justice  in  holding  a  verdict 
and  judgment  of  a  court  of  record  conclusive 
of  probable  cause.  There  the  accused  is  tried 
by  a  jury  of  impartial  men,  duly  selected  and 
under  the  supervision  of  a  judge  learned  in 
the  law.  He  is  assisted  by  his  counsel;  the 
witnesses  are  subjected  to  the  test  of  a  pub- 
lic examination,  and  the  whole  proceeding  is 
calculated  to  eliminate  fully  the  merits  of  the 
case.  But  what  confidence  is  to  be  reposed 
in  trials  before  a  single  justice  in  the  county, 
if  men  choose  to  pervert  them  to  purposes  of 
revenge  and  oppression.  The  accused  is 
usually  without  counsel,  often  without  ad- 
vice and  without  witnesses,  the  whole  pro- 
ceeding conducted  in  the  loosest  and  most 
irregular  manner,  without  the  least  regard 
to  law,  or  the  rules  of  evidence. 

It  is  a  matter  of  no  great  concern,  after  all, 
that  it  is  so,  because  the  law  treats  the  judg- 
ment as  merely  preliminary;  the  party  af- 
fected may  appeal,  as  of  right,  and  have 
any  injustice  done  him  corrected,  by  reversing 
the  judgment  of  the  justice.  But  if  that 
judgment  is  to  be  held  to  be  conclusive,  then, 
indeed,  the  most  innocent  and  deserving  may 
be  the  victims  of  the  most  malignant  and 
unfounded  criminal  prosecution,  without 
possibility  of  redress.  There  are  in  many 
counties  of  Virginia  to-day  persons  filling  the 
office  of  justice  of  the  peace,  both  white  and 
black,  utterly  and  notoriously  incapacitated, 
whom  no  sane  man  would  think  of  consulting 
in  a  business  transaction,  and  yet  under  the 
rule  now  adopted  the  decision  of  these  men, 
upon  the  difficult  and  perplexing  question  of 
probable  cause,  is  to  be  held  hereafter  con- 
clusive upon  the  party  most  injured  by  the 
proceeding,  even  after  it  is  declared  to  be 
erroneous  by  the  prooer  tribunal. 

The  case  before  us  is  a  sufficient  illustra- 
tion, without  going  further.  The  defendant 
in  the  present  action  is  told  by  a  colored 
woman,  called   Sallie   Ailstock,   that   she   had 

been  informed  bv  another  colored 
347       woman,   called    ♦Hannah    Scott,    that 

the  plaintiff  and  another  person  in- 
tended to  burn  the  defendant's  wheat  stacked 
on  his  farm.  And  thereupon,  the  defendant, 
without  further  information,  appeared  be- 
fore a  justice,  and  made  complaint  that  the 


plaintiff  and  her  brother  had  conspired  with 
and  offered  a  bribe  to  the  woman  Hannah 
Scott  to  commit  a  felony  in  burning  de- 
fendant's wheat.  The  warrant  was  issued, 
the  parties  arraigned  before  the  justice.  The 
only  witness  examined  in  support  of  the 
charge  was  the  same  Sallie  Ailstock,  who 
stated  tTiat  the  woman  Hannah  Scott  had 
told  her  that  she  had  been  offered  money 
by  the  plaintiff  to  burn  the  defendant's 
wheat.  Hannah  Scott  was  also  duly  exam- 
ined, who  denied  that  she  had  ever  made 
any  such  statement.  It  will  be  seen  the 
only  evidence  against  the  accused  was  that 
of  the  colored  woman,  who  merely  undei- 
took  to  retail  what  another  colorea  woman 
had  told  her;  and  upon  this  illegal  and  un- 
worthy testimony,  disgraceful  to  all  the 
parties  concerned,  a  respectable  and  virtu- 
ous lady  is  convicted,  as  far  as  the  jus- 
tice can  convict,  of  an  infamous  offence 
involving  loss  of  character  and  liberty. 

The  plaintiff  seems  to  have  been  hopeless 
of  any  fair  decision  by  the  justice,  and  she 
therefore  contented  herself  with  appealing 
to  the  county  court  at  its  next  term.  And, 
as  might  have  been  expected,  the  next  court 
dismissed  the  whole  proceeding  without  the 
least  hesitation.  Whether  the  defendant 
was  actuated  by  any  malice  in  what  he  did, 
is  not  material  to  inquire:  That  was  a 
question  foi;  the  jury.  The  point  of  com- 
nlaint  I  make  is.  that  parties  unjustly  sub- 
jected to  charges  of  this  sort,  involved  in 
trouble  and  expense,  injured  in  good  name 
and  reputation  without  any  just  or  probable 
cause,  are  denied  all  redress  if  an  ignorant 
justice  can  be  found  to  give  credence  to 
the  accusation. 

If  the  plaintiff  had  been  acquitted  by  the 
justice,  that  acquittal  would  have  been 
848  prima  facie  evidence  of  want  of  ♦prob- 
able cause,  and  nothing  more.  All  the 
authorities  agree  in  so  holding.  Why  should 
an  erroneous  conviction  by  the  same  justice, 
in  the  same  cause,  have  a  more  conclusive 
effect?  I  have  never  heard  of  any  satisfac- 
tory  reason   given   for  the   distinction. 

I  do  not  propose  to  enter  into  any  minute 
examination  of  the  cases  on  this  subject. 
They  are  conflicting  and  wholly  irreconcil- 
able. The  decision  in  Whiting  v.  Peckham, 
15  Mass.  R.  243.  is,  I  admit,  contrary  to  the 
view  I  have  taken;  but  the  opinion  of  the 
court  in  that  case  is  a  mere  statement  of 
results.  No  reasons  are  given,  and  no  au- 
thorities cited. 

In  the  subsequent  case  of  Parker  v.  Farly, 
10  Cush.  R.  279,  the  doctrine  is  laid  down  in 
a  more  qualified  manner.  In  that  case  it  ap- 
pears the  plaintiff  had  been  convicted  by 
the  verdict  of  a  jury,  and  had  excepted  to 
various  rulings  of  the  court  in  matters  of 
law^  but  his  exceptions  were  not  sustained 
by  the  supreme  court.  At  that  stage  of  the 
cause  when  he  stood  liable  to  be  sentenced 
for  the  offence,  he  applied  to  the  court  for  a 
new  trial,  which  was  granted  to  admit  newly 
discovered  evidence.  No  new  trial  was  ever 
had,  however,  but  a  nolle  prosequi  was 
entered.  Chief  Justice  Shaw,  after  stating 
these  facts,  proceeds  to  say:    "The  court  is 
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therefore  of  opinion  that  such  a  verdict  of    explaining  any  of  the  phenomena  of  nature. 


conviction  upon  instructions  correct  in  mat- 
ters of  law,  though  afterwards  set  aside 
for  another  cause,  must  be  regarded  as 
proof  of  probable  cause  for  the  prosecu- 
tion, and  stand  as  a  bar  to  the  action  for  a 
malicious  prosecution." 

All  will  concede,  I   think,  that  a  verdict 
and  judgment  of  conviction   in  a   court  of 


The  decision  of  such  an  official  on  intricate 
questions  of  law  or  fact,  should  not  weigh 
against  the  accused,  and  they  do  not  prac- 
tically, for  it  is  admitted  the  grand  jury 
pay  no  attention  to  the  finding  of  the  mag- 
istrate." Thorpe  v.  Balkett,  25  llli.  R.  339, 
is  to  the  same  effect. 

In  Goodrich  v.  Warner,  21  Conn.  R.  432, 


record  upon  correct  instructions,  affirmed  '  a  well  considered  case,  the  same  identical 
in  an  appellate  court,  though  afterwards  set  '  question  involved  here  was  discussed  and 
aside  to  let  in  after-discovered  evidence,  decided.  There,  in  an  action  brought  for  a 
and  never  again  tried,  stands  upon  much  j  malicious  prosecution,  it  appears  that  the 
higher  ground  than  the  judgment  of  a  sin-  plaintiff  had  been  tried  for  the  offence  be- 
gle  justice  in  the  country  reversed  for  error    fore  a  justice  of  the  peace,  and  found  guilty; 


by  a  court  of  competent  jurisdiction. 

With  respect  to  one  or  two  North 

349  Carolina  cases,   relied  *upon  by   the 
defendant's  counsel,   I  will  only  say 

that  they  lay  down  the  extraordinary  doctrine 
that  the  judgment  of  the  justice  is  conclusive, 
although  procured  by  perjury  and  suborna- 
tion of  perjury,  and  although  reversed  for 
error  by  an  appellate  court  With  becoming 
respect  it  may  be  said  that  the  reasoning 
of  Justice  Ruffner  applies  very  well  to  the 
judgment  of  a  court  of  competent  jurisdic- 
tion in  full  force  and  effect,  but  it  has  no 
sort  of  application  to  a  judgment  which  has 
been  reversed  and  annulled.  On  the  other 
hand,  the  Maine  cases  hold  that  the  judg- 
ment of  the  justice  is  not  conclusive  if  it  is 
obtained  by  unfair  means,  or  fey  fraud,  or 
by  falsehood,  or  by  circumvention  of  the 
prosecutor.  Payson  v.  Caswell,  22  Maine, 
212;   Witham   v.    Go  wen,   14   Maine,   362. 

It  is  impossible  to  reconcile  these  cases. 
To  hold,  as  was  done  in  North  Carolina, 
that  the  judgment  of  an  inferior  magistrate, 
procured  by  fraud  and  circumvention,  and 
which  for  that  very  reason  is  reversed,  pro- 
tects the  party  who  obtained  it  against  all 
liability,  is  to  violate  every  rule  of  justice 
and  every  sound  principle  of  law. 

Any  and  every  judgment  or  decree  pro- 
cured by  fraud,  no  matter  how  high  the 
court,  may  for  that  cause  be  impeached,  even 
collaterally,  whenever  relied  on.  On  the 
other  hand,  to  say  that  a  judgment  is  not 
conclusive  if  obtained  by  unfair  means,  as 
often  occurs  where  the  prosecution  is  mali- 
cious, is  simply  to  throw  open  the  door  to 
every  sort  of  investigation  and  inquiry 
without  any  settled  rule  on  the  subject.  The 
real  point  of  inquiry  is  not  whether  the 
judgment  of  the  justice  was  procured  by 
perjury,  fraud  or  circumvention,  but  whether 
the  party  instituting  the  prosecution  had 
probable  cause  for  doing  so,  and  whether 
he  was  influenced  by  malicious  motives. 

If  the  judgment  was  erroneous,  no  mat- 
ter how  obtained,  and  has  been  reversed,  it 
ought  not  to  operate  as  an  estoppel,  to  ex- 
clude the  plaintiff  from  an  investigation 
into  the  merits  of  his  case.  Now  let  us 
examine  into  the  cases  in  the  subject. 

350  *In  the  case  of  Israel  v.  Brooks.  23 
llli.  R.  575,  Breese,  in  discussing  this 

question,  said,  "How  many  magistrates  are 
there  in  obscure  localities  who  are  as  little 
capable  of  determining  what  is  probabl** 
cause  for  a  criminal  action,  as  they  are  of  ' 


whereupon,  he  appealed  to  the  county  court, 
and  was  thereupon  acquitted.  It  was  held 
that  had  there  been  no  appeal  from  the 
first  judgment,  it  would  have  been  conclu- 
sive evidence  of  probable  cause.  That  as 
the  result  was,  the  conviction  was  not  con- 
clusive evidence  of  probable  cause;  but  if 
the  trial  was  fair  and  full,  it  was  entitled  to 
great  consideration.  Waite,  J.,  with  whom 
all  the  judges  concurred,  said,  "As  to  th.e 
conviction  of  the  plaintiff  before  the  mag- 
istrate, upon  the  charge  of  an  assault  and  bat- 
tery, we  think  the  subject  was  properly  sub- 
mitted to  the  jury.  Had  the  plaintiff  taken 
no  appeal  from  that  judgment,  it  would 
have  been  conclusive  evidence  of  probable 
cause,"  Mellor  v.  Baddeley,  6  Car,  and 
Payne,  374,  25  Eng.  C.  L.  444. 

But  if  upon  a  full  and  fair  trial,  the  evi- 
dence against  the  plaintiff  was  sufficient  to 
satisfy  the  justice  of  his  guilt,  that  cir- 
cumstance will  afford  strong  presumptive  evi- 
dence of  probable  cause  existing  at  the  time, 
although  upon  a  subsequent  trial,  and  perhaps 
upon  other  and  further  investigation,  a  jury 
might  be  of  opinion,  that  it  was  not 
351  ♦sufficient  to  justify  a  conviction.  See 
Jones  V.  Kirksey,  10  Alab.  R.  8C9, 
which  is  to  the  same  effect.  In  Moffatt  v. 
Fisher,  decided  during  the  last  year  by  the 
supreme  court  of  Iowa,  47  Iowa  R.  473,  it 
was  held  that  in  an  action  for  a  malicious  pros- 
ecution, the  judgment  of  a  justice  of  the  peace 
was  prima  facie  evidence,  but  not  conclusive 
evidence  of  probable  cause.  The  court  said 
the  rule  which  made  such  a  judgment  conclu- 
sive was  too  arbitrary  to  effect  justice  between 
the  parties.  The  weight  to  be  given  to  such 
a  judgment  would  depend  much  upon 
whether  there  was  a  full  and  fair  trial. 

In  Burt  V.  Place,  4  Wend.  R.  591,  Mr.  Jus- 
tice Marcy,  delivering  the  opinion  of  the 
court,  said,  the  case  of  Whitney  v.  Peck- 
ham,  15  Mass.  243,  was  decided  without  due 
consideration.  And  he  further  said  that  in 
the  case  of  Reynolds  v.  Kennedy,  l  Wilson, 
232,  the  question  seems  to  have  been  what 
was  sufficient,  rather  than  what  was  conclu- 
sive evidence  of  probable  cause.  And  in 
the  case  then  before  him  he  laid  particular 
stress  on  the  fact  that,  although  the  judg- 
ment of  the  justice  was  against  the  plain- 
tiff, that  judgment  had  been  reversed  upon 
appeal  in  the  common  pleas. 

If  I  have  read  them  aright,  the  few  English 
cases  on  the  subject  hold  the  same  doctrine. 

In  Mellor  v.  Baddeley,  25  Eng.  Com.  Law 


126 


88  GRATT. 


Virginia  Reports,  Annotated. 


352,  353,  854 


R.  444,  it  appeared  that  the  plaintiff  had 
been  convicted  of  a  trespass  under  the  gam- 
ing act  of  1  and  2  Will.;  that  he  underwent 
sentence  of  imprisonment  under  that  convic- 
tion, and  did  not  appeal  against  it.  It  was  held 
that  the  conviction  was  an  answer  to  the  ac- 
tion for  a  malicious  prosecution.  Park,  J., 
said,  "I  have  heard  the  case  throughout,  be- 
cause Mr.  Grimes  (the  cotmsel)  has  cited  a 
^eat  number  of  authorities.  I  am  of  opin- 
ion that  the  action  cannot  be  maintained  with- 
out showing  the  conviction  was  quashed."  The 
learned  judge,  of  course,  must  have  meant 
that  if  the  conviction  had  been  quashed 
358  on  appeal,  the  action  might  *be  main- 
tained. But  if  the  judgment  of  con- 
viction was  conclusive,  although  reversed, 
as  now  contended,  the  quashing  the  con- 
viction was  of  no  sort  of  importance.  Whit- 
worth  V.  Hall,  22  Eng.  C.  L.  R.  173,  is  a 
similar  case. 

That  case  was  carried  to  the  court  of  ex- 
chequer chamber,  and  is  reported  in  2 
Compton  and  Mceson  R.  675.  The  court 
say,  "the  simple  question  before  us  is, 
whether  a  conviction  unreversed  must  of  ne- 
cessity be  an  answer  to  the  action  as  showing 
probable  cause.  The  statute  gives  to  the  party 
convicted  an  appeal  to  the  quarter  sessions 
upon  certain  terms  and  conditions.  The  plain- 
tiff in  this  case  neither  gave  notice  of  appeal, 
nor  entered  into  recognizance,  but  suffered 
the  punishment  awarded  on  conviction ;  there- 
fore, as  he  acquiesced  in  the  conviction, 
that  was  conclusive  of  probable  cause.  It 
will  thus  be  seen  that  conclusive  effect  was 
given  to  the  conviction  solely  upon  this 
ground,  that  the  party  acquiesced  in  and 
did  not  appeal  from  the  sentence. 

Although  our  own  reports  furnished  no 
cases  involving  this  particular  point,  yet 
they  do  contain  cases  in  which  the  same 
principles  were  involved.  One  of  these  is 
Maddox  v.  Jackson,  4  Munf.  462.  That  was 
an  action  for  a  malicious  prosecution.  It 
appeared  that  a  warrant  was  issued  upon 
complaint  of  the  defendant,  charging  the 
plaintiff  with  a  felony,  and  upon  the  investi- 
gation the  justice  had  required  the  plaintiff  to 
appear  before  the  county  court;  and  upon  the 
trial  in  that  court,  the  plaintiff  was  ac- 
quitted and  discharged.  This  court  held  that 
the  decision  of  the  magistrate  was  sufficient  evi- 
dence of  probable  cause,  although  the  per- 
son accused  was  acquitted  by  the  court, 
unless  the  plaintiff  could  show  by  other 
evidence  that,  in  fact,  the  prosecution  was 
-without  probable  cause. 

According  to  this  decision  the  judgment 
of  the  judges  was  merely  prima  facie;  lia- 
ble to  be  rebutted  by  other  testimony.  And 
yet  the  magistrate  in  that  case  acted 
S58  in  the  *exercise  of  judicial  functions. 
His  duty  was  to  examine  the  witnesses 
and  weigh  the  evidence.  He  decided  there 
was  probable  cause  to  believe  the  accused 
guilty.  It  was  a  judicial  determination  and 
ascertainment  of  the  fact  by  an  officer 
clothed   with  the  requisite  authoritv. 

I  know  it  is  said  such  investigations  are 
ex  parte;  how  ex  parte ^  The  commonwealth 
is  the  party  on  one  side,  and  the  accused 


on  the  other.  In  principle,  what  is  the  dif- 
ference between  the  determination  in  that 
case  and  the  one  now  under  consideration? 
There  is  this  important  distinction.  In  the 
case  before  us  the  judgment  of  the  justice  was 
reversed  on  an  appeal  in  the  same  proceeding. 
When  a  partj'  is  brought  before  a  justice 
charged  with  a  felony,  and  the  justice  decides 
there  is  probable  cause  to  believe  the  accused 
guilty,  even  if  the  party  is  afterwards  ac- 
quitted by  the  verdict  of  the  jury,  that  does 
not  necessarily  involve  a  reversal  of  the  jus- 
tice's judgment.  The  jury  may  acquit  be- 
cause of  a  doubt,  because  the  evidence  is  not 
conclusive,  and  therefore  it  is,  a  verdict  of  ac- 
quittal does  not  necessarily  carry  with  it  a  re- 
versal of  the  justice's  judgment.  And  yet  that 
judgment  unreversed  is  never  considered  as 
more  than  prima  facie  evidence  of  probable 
cause,  while  a  reversed  judgment  of  the  same 
justice  is  treated  as  conclusive  in  almost  a 
similar  case.  The  only  difference  is  that  in 
one  case  there  is  a  complaint  of  a  felony 
committed,  and  in  the  other  a  complaint  of 
an  intention  to  commit  an  offence. 

We  have  a  case,  however,  nearer  home, 
decided  by  the  present  court — Scott  &  Bovd 
V.  Shelor,  reported  in  28  Gratt.  891.  The 
plaintiff  was  arrested  and  taken  before  a 
United  States  commissioner  upon  a  chari?e 
of  passing  counterfeit  money  made  by  the 
defendant.  Upon  hearing  the  witnesses,  the 
commissioner  sent  the  plaintiff  on  for  trial 
before  the  district  court  of  the  United 
States  in  Abingdon;  and  upon  the  final  trial 
the  plaintiff  was  acquitted  by  a  jury. 
354  *He   thereupon  brought  his  action 

for  a  malicious  prosecution  against  the 
plaintiff,  and  recovered  a  verdict  and  judg- 
ment for  damages;  which  was  unanimously 
affirmed  by  this  court.  The  functions  of  the 
commissioner  in  committing  for  trial  are  pre- 
cisely like  those  of  a  justice  of  the  peace,  and 
he  must  decide  that  there  is  at  least  probable 
cause  before  he  can  send  on  for  further  trial. 
This  court  held  that  the  decision  of  the 
commissioner  was  prima  facie  evidence  of 
probable  cause,  but  nothing  more.  If,  how- 
ever, upon  the  facts  and  circumstances,  the 
commissioner  believed  there  was  good  cause 
to  impute  guilt,  it  might  be  said  the  defend- 
ants were  justified  also  in  so  believing. 
Judge  Burks,  in  examining  the  testimony, 
proceeded  to  enquire,  not  whether  the  defend- 
ants knew  the  testimony  to  be  false,  but 
whether  they  believed  the  plaintiff  to  be  guilty 
when  they  made  the  charge ;  and  secondly,  was 
such  belief  unwarranted  by  the  facts  and 
circumstances  within  their  knowledge,  tak- 
ing them  to  be  men  of  ordinary  caution 
and  prudence;  and  both  of  these  ques- 
tions were  decided  in  the  negative. 

I  can  see  no  distinction  in  principle  be- 
tween the  effect  of  the  justice  and  com- 
missioner's judgment  in  these  two  Virginia 
cases   and   the  one  under  consideration.    And 

i  here  let  me  say,  I  cannot  perceive  that  the 
defendant  can  be  injured  because  the  judg- 
ment does  not  operate  as  an  estoppel.  The  onus 
is  upon  the  plaintiff  at  every  step  of  the  cause 

i  to  show  malice  and  want  of  probable  cause. 

■  The  defendant  may  rely  upon  the  judgment 
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as  prima  facie  in  his  favor,  and  he  may  rely 
upon  the  facts  and  circumstances  stated  on 
the  trial  before  the  justice,  as  sufficient  to 
establish  probable  cause;  and  he  will  be 
entitled  to  the  benefit  of  any  presumptions 
arising  therefrom. 

In  conclusion,  I  agree  that  as  the  public 
interests  often  require  the  institution  of  crim- 
inal prosecutions,  the  court  should  be  careful 
not  to  lay  down  rules  which  will  expose 

355  *parties  to  liabilities  because  of  honest 
mistakes  made  in  such  cases.     On  the 

other  hand,  it  is  equally  necessary  to  take  care 
that  the  exercise  of  the  law  shall  not  be  pros- 
tituted to  mere  purposes  of  private  revenge. 
A  person  assailed  by  a  false  and  malicious 
prosecution,  injured  in  his  good  name  and 
fortune,  should  not  be  cut  off  from  all  redress 
by  any  mere  technical  estoppel  which  does 
not  go  to  the  merits  of  the  case.  Every  con- 
sideration of  public  justice  requires  that 
there  should  be  in  such  cases  a  full  and  fair 
investigation.  If  wrong  has  been  done 
through  a  provision  of  the  law,  redress 
should  be  allowed  by  the  law.  I  am  there- 
fore of  opinion  to  affirm  the  judgment  of 
the  circuit  court. 

BURKS,  J.  When  this  case  was  before 
this  court  on  the  first  writ  of  error  prose- 
cuted by  the  defendant,  the  judges— only  four 
sitting — were  divided  in  opinion  upon  the  ques- 
tion as  to  the  weight  which  should  be  given  to 
the  judgment  of  the  justice  of  the  peace,  which, 
on  appeal,  had  been  reversed  by  the  county 
court.  See  29  Gratt.  192,  209.  The  same 
question  is  before  us  again.  Further  investi- 
gation and  deliberation  have  strengthened 
my  convictions  as  to  the  correctness  of  the 
views  presented  in  the  opinion  which  I  de- 
livered when  the  case  was  here  before.  I  ad- 
here to  that  opinion,  and  for  the  reasons  as- 
signed therein,  and  also  in  the  opinion  of 
Judge  Staples  just  delivered — in  which  I 
fully  concur — I  think  there  is  no  error  in 
the  rulings  of  the  circuit  court,  and  that 
the  judgment  should  be  affirmed. 

MONCURE,    J.,    and    CHRISTIAN,    J., 
concurred  in  the  opinion  of  Anderson,  J. 
The  judgment  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record, 

356  that  to  maintain  this  action  it  was  "^in- 
cumbent on  the  plaintiff  to  show  that 

the  prosecution  had  been  determined  fav- 
orably to  the  plaintiff  and  in  her  acquittal, 
and  that  the  prosecution  was  both  malicious 
and  without  probable  cause,  and  the  cir- 
cuit court  erred  in  refusing  to  give  the 
first  two  instructions  to  the  jury  moved  by 
the  defendant's  counsel;  and  in  giving  the 
first  instruction  which  it  gave.  It  is  there- 
fore considered  that  the  judgment  of  the 
circuit  court  be  reversed  and  annulled,  and 
that  the  plaintiff  in  error  recover  his  costs 
expended  in  the  prosecution  of  his  writ  of 
error  here.  And  this  court  now  proceeding 
to  enter  such  judgment  as  the  said  circuit 
court  ought  to  have  rendered,  it  is  consid- 
ered that  the  said  verdict  be  set  aside,  and  the 
cause  is  remanded  to  the  circuit  court  of 
Botetourt  county  for  a  new  trial  to  be  had 
therein  in  conformity  with  the  opinion  filed 


with  the  record  and  with  this  order.  And  if, 
upon  such  new  trial,  the  defendant  should 
ask  the  court  to  give  the  first  and  second  in- 
structions to  the  jury  which  he  tendered  at 
the  former  trial,  that  the  same  be  given. 
Judgment  Reversed. 


357  '^The  Missionary  Society  of  the  M. 
E.  Church  v.  Calvert's  Am'r  ft  aL 

November   Term,    1879,    Richmond. 

C,  owning  several  tracts  of  land  and  personal  estate, 
by  his  will  says:  3.  I  give  to  my  wife  Theresa, 
during  her  natural  life  or  widowhood,  all  my  C9- 
Ute,  real  and  personal,  except  as  hereinafter  ex- 
cepted. But  if  she  should  marry  again,  then  she  is 
to  have  the  same  portion  of  my  estate  as  if  I  died 
intestate.  He  directs  his  executors  to  sell  his  lands 
and  personal  property;  and  then  says  the  home 
place  is  for  my  wife  to  live  on  as  long  as  she  may 
remain  my  widow,  and  then  it  is  to  be  sold.  He 
then  says:  I  wish  the  proceeds  of  the  sales  of  ray 
real  and  personal  estate,  and  the  debts  due  rae 
after  paying  my  debts,  to  be  put  at  interest  by  ray 
executor,  and  my  wife  to  receive  the  interest.  But 
so  long  as  she  remains  my  widow,  she  is  at  lib- 
erty to  receive  from  my  executors  or  from  my  es- 
tate such  part  of  it  as  she  may  choose  and  to 
appropriate  it  as  she  believes  to  be  just  and  right. 
And  he  then  directs  that  all  such  part  of  his  estate 
as  she  does  not  thus  appropriate,  and  all  the  rest  of 
his  estate,  shall  be  given  and  paid  over  to  the  Mis- 
sionary Society  of  the  Methodist  Episcopal  Church, 
incorporated  by  an  act  of  the  legislature  of  the  state 
of  New  York,  passed  April  9,  1839.  All  so  paid  to 
the  said  Missionary  Society  shall  be  paid  to  the 
India  mission  by  that  society — ^Helo: 

1.  Constrvctton  of  'Will — ^Rep««mmaeT>* 
— That  under  the  provision  that  his  wife  Theresa 
is  to  be  at  liberty  to  receive  from  his  execntois 
such  part  of  it  as  she  may  choose,  and  appro- 
priate it  as  she  believes  to  be  just  and  right,  all 
the  estate  directed  to  be  sold  and  invested  by 
his  executors,  passed  absolutely  to  his  wife. 

2.  Same — Same. — The  Home  place,  which  was 
to  be  sold  after  the  death  or  marriage  of  his 
wife,  did  not  pass  absolutely  to  the  wife,  hot  the 
proceeds   of  the   sale  thereof  passed  to   the  said 

Missionary  Society. 

358  *8-  ValldttF  of  Bequest  to  Mtosioa- 

WLTT     Soclety.t — The     testator     directing 
the  Home   place  to  be  sold  by  his  executors,  the 


*VAlldltF  of  Limitation  Over  after  m,  De- 
vise, Tvith  Unlimited  Power  of  Diapoaal  In 
the  First  Taker. — The  principal  case  is  cited,  and 
its  holding  on  this  subject  is  sustained  in  Cole  v. 
Cole  et  al.,  79  Va.  253;  Hall  v.  Palmer,  87  Va.  358; 
Bowcn  v.  Bowen,  87  Va.  440;  Parish  v.  Wayman.  91 
Va.  435;  Davis  v.  Heppert,  96  Va.  776;  Wilmoth  v. 
Wilmoth.  34  W.  Va.  431.  See  also  Shermer  v.  Sher- 
raer's  Ex'ors,  1  Wash.  (Va.)  266;  May  v.  Joynes,  20 
Gratt.  692;  Carr  v.  Effinger,  78  Va.  197;  Reddick  v. 
Cohoon,  4  Rand.  (Va.)  547;  Melson  v.  Cooper.  4 
Leigh.  409;  Brown  v.  George,  6  Gratt.  424;  Milhollen 
v.  Rice,  13  W.  Va.  519;  2  Min.  Inst.  (4th  Ed.  251 
et  seq.,  and  443  et  seq.,  444,  and  1074. 

tRellffloaa  Use — Bequests. — The  holding  thai 
the  bequest  to  the  Missionary  Society  was  valid  is 
sustained  by  the  doctrine  of  Trustees,  etc.,  v.  Guthrie 
et  al.,  86  V.  150,  citing  the  principal  case.  See  also 
3  Min.  Inst.  (2nd.  Ed.)  585. 
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eign  corporation  is  valid;  they  Uldng  the  pro- 
ceeds of  the  sale. 
•1.  Same — Same. — The  direction  that  the  Mis- 
sionary Society  shall  expend  it  on  the  Indian 
mission  does  not  avoid  the  bequest  for  uncer- 
tainty. 

This  case  was  heard  at  Staunton,  but  was 
decided  in  Richmond.  It  was  a  suit  in  eq- 
uity'in  the  circuit  court  of  Frederick  county, 
brought  by  Wm.  L.  Clark,  administrator  de 
bonis  non  with  the  will  annexed  of  Jesse 
Calvert,  deceased,  against  the  widow  of  said 
Calvert  and  the  Missionary  Society  of  the 
Methodist  Episcopal  Church,  a  New  York 
corporation,  to  have  a  construction  of  the 
will  of  his  testator,  and  a  settlement  of  his 
accounts. 

Jesse  Calvert  died  in  1863,  leaving  a 
widow  but  no  children,  and  leaving  a  will, 
which  was  admitted  to  probate  in  the 
county  court  of  Frederick  on  the  4th  of 
January,  1864.  The  will,  just  as  it  was  writ- 
ten, is  as  follows: 

in  the  Name  of  God  Amen  the  Last  Will 
and  Testament  of  Jesse  Calvert  of  Mill 
Brook  Frederick  County  and  State  of  Vir- 
ginia and  I  Jesse  Calvert  Considering  the 
uncertainty  of  this  Mortal  Life  and  Being  of 
Sound  Mind  and  Memory  Blessed  Be  Al- 
mighty God  For  the  same  Do  Make  and 
Publish  this  My  Last  Will  and  Testament 
in  Manner  and  Form  Following  to  wit  that 
is  to  sav  1  I  Direct  that  after  My  Decease 
My  Body  Shall  Be  Decently  intered  in  the 
Grave  yard  at  Mill  Brook  at  the  spot  Which 
I  have  selected  and  Suatable  Grave  stones 
thare  2  I  Direct  that  all  My  Debts  Be  Paid 
as  soon  as  Can  Be  after  My  Death.  3  I 
give  to  My  Wife  theresa  Calvert  During 
Her  Natural  life  or  Widowhood  all  My  Es- 
tate Rale  and  Personal  Except  as  Herein- 
after Excepted  But  if  she  should  Marry  a 
Gain  then  she  is  to  Have  the  same  Portion 
of  My  Estate  as  if  I  Died  intestate. 
300  ♦My  Will  is  that  all  of  My  Estate 

shall  Be  appraised  as  soon  as  Con- 
venant  after  My  death  Bouth  Rale  and  Per- 
sonal stocks  Merchandise  and  Household  Fur- 
niture &c  My  Merchandise  and  such  of  My 
other  Personal  Estate  as  My  Wife  May  not 
want  to  Keep  shall  Be  sold  By  My  Executors 
after  My  Death  as  soon  as  Convenant  But 
What  My  wife  Wants  to  keep  need  not  be 
sold  at  that  Time.  I  want  My  Executors  to  sell 
My  Lands  at  Timber  Ridge  Two  Tracts  one  of 
''OO  acres  and  one  of  120  acres  as  soon  as  Con- 
venient after  My  Death  to  the  Best  advantage 
Eather  at  Public  or  at  Private  sale  as  they 
May  think  Best  and  if  it  Cannot  Be  sold 
to  advantage  they  May  Rent  it  out  until 
they  Can  Sell  it  as  they  think  Best  so  do 
and  one  Small  Tract  of  Land  Lying  i^  Mile 
West  of  Mill  Brook  of  some  More  than  33 
acres  May  Be  sold  When  it  Can  Be  Sold  to 
advantage  if  My  Wife  Do  not  Want  to  Keep 
it  and  the  Home  Place  of  about  230  acres  is 
For  My  Wife  to  Live  on  as  Long  as  she  May 
Live  or  Remain  My  Widow  and  then  in 
Either  Ca^e  all  is  to  be  sold,  and  if  the  Home 
House  and  What  Land  May  Be  to  it  Can  Be 
sold  Without  Mutch  Loss  I  Wish  it  to  Be  sold 
to  a  Member  of  the  Methodist  Church  Who 


bequest  to  the  Missionaij  Society  though^  •  for-    Will  keep  the  Preachers  and  attend  to   the 

^j^^^^j^  ^^^  Grave  Yard  I  wish  the  Proceeds  of 
the  Sale  of  My  Real  and  Personal  Estate  and 
the  Debts  due  to  Me  after  paying  My  Debts 
to  Be  Put  at  Interest  By  My  Executors  and 
My  Wife  to  Receive  the  Interest  But  so  Long 
as  she  Remains  My  Widow  she  is  to  Be  at 
Liberty  to  Receive  From  My  Executors  or 
From  My  Estate  such  Part  of  it  as  she 
May  chose  and  to  appropriate  it  as  she  Be- 
lieves to  Be  Just  and  Rite.  But  such  Part 
of  it  as  She  May  not  thus  appropriate  is  to 
Pass  as  Directed  By  My  Will  at  the  Death 
of  My  Wife  all  the  Remainder  of  My  Estate 
Real  and  Personal  shall  Be  Given  and  paid 
oyer  to  the  Missionary  Society  of  the  Metho- 
dist Episcopal   church   Incorporated  by   an 

act  of  the  Legislature  of  the  State  of 
360      New  York  Passed  April  9.  *1839  and 

the  Receipt  of  the  Treasurer  of  the  so- 
ciety shall  Be  a  sufficient  Discharge  therefore 
to  My  Executors,  and  it  is  My  Will  that  all 
My  Executors  shall  Pay  to  the  Missionary 
Society  a  Buve  stated  shall  Be  Paid  to  the 
India  Mission  By  that  said  society  of  New 
York  and  the  Receipt  of  the  Treasurer  shall 
Be  to  that  Effect  and  the  Better  to  Effect 
this  Purpose  My  Executors  are  to  sell  My 
Real  and  Personal  Estates  and  if  My  Wife 
shall  Mary  again  then  such  Portion  of  My 
Estate  as  she  Will  not  Be  entitled  to  under 
My  Will  is  to  Be  Disposed  of  and  Paid  over 
to  the  said  Missionary  Society  as  son  as 
convienet  after  Her  Manage. 

and  the  Real  and  Personal  Estate  or  the 
Proceeds  of  them  Witch  she  shall  Hold 
as  her  Dower  shall  Be  Paid  over  at  Her 
Death  to  the  Said  Missionary  Society  at 
New  York  For  the  Benefit  and  applied  to 
the  India  Mission.  4  I  appoint  My  Friend 
Charles  L.  Wood  and  Dear  Wife  Theresa 
Calvert  My  Executors  to  Carry  out  this 
My  Last  Will  and  Testament.  In  Witness 
Whereof  I  Have  Hirunto  set  My  Hand  and 
seal  this  21st  day  of  March,  1861. 

Jesse    Calvert,    [Seal.] 


Signed  Sealed  Published  and  De- 
clared by  the  above  named  Jesse  Cal- 
vert to  Be  His  Last  Will  and  Testa- 
ment in  the  Presence  of  us  Who  at  His 
Request  and  in  His  Presence  Have 
subscribed  our  Names  as  Witnesses 
Thereto. 

Jesse    Wright, 
Moses  W.  Shipe. 

Both  the  defendants  answered  the  bill, 
and  the  cause  coming  on  to  be  heard  at  the 
June  term,  1879,  the  court  decreed  that  the 
will  of  Jesse  Calvert  vests  in  the  legatee 
Theresa  Calvert  an  estate  in  fee  simple  to  all 
the  property,  both  real  and  personal,  left  by 
the  decedent,  except  in  the  tract  of  land  there- 
in described  as  the  home  farm,  and  as 
861  *containing  about  two  hundred  and 
thirty  acres;  as  to  which  the  said  lega- 
tee is  only  entitled  to  an  estate  for  life  or 
widowhood.  And  thereupon  the  Missionary 
Society  applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  awarded. 

Holmes  Conrad,  for  the  appellant 
Wm.  L.  Clark,  for  the  appellees. 
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BURKS,  J.,  delivered  the  opinion  of  the 
court. 

Intention,  it  is  often  said,  is  the  polar  star 
to  guide  in  the  construction  of  wills,  and 
when  discovered  effect  must  be  given  to  it 
unless  it  violates  some  rule  of  law.  The 
difficulty  lies  in  the  discovery  of  that  inten- 
tion where  the  instrument  is  obscure  and 
ambiguous,  as  in  the  present  case. 

It  does  not  appear  who  wrote  the  will  of 
the  testator,  Jessee  Calvert.  It  was  probably 
written  by  himself.  In  framing  it,  the  drafts- 
men, whoever  he  was,  paid  very  little  at- 
tention to  the  rules  of  grammar.  To  say 
nothing  of  the  errors  which  abound  in  the 
orthography,  every  other  word,  upon  an  av- 
erage, I  would  say,  commences  with  a  capi- 
tal letter^  what  little  punctuation  is  at- 
tempted IS  generally  in  the  wrong  place, 
and  in  parts  of  the  will  there  is  more  or 
less  incongruity  in  the  language  employed. 

Still,  I  think,  by  scrutinizing  the  whole 
instrument  and  carefully  comparing  one 
part  with  another,  we  may  get  at  the  mean- 
mg  with  sufficient  certainty. 

The  testator  was  the  owner  of  several 
tracts  of  land,  as  the  will  shows,  and  some 
personal  property.  The  value  of  his  estate 
does  not  appear  with  any  distinctness.  He 
was  childless,  and  his  wife  and  the  Mission- 
ary Society  of  the  Methodist  Episcopal 
Church,  incorporated  by  the  legislature  of 
New  York,  were  the  sole  objects  of  his 
862  .bounty.  *It  was  evidently  his  intention 
to  provide  for  both,  but  chiefly  for  his 
wife.  Hence,  at  the  outset,  after  directing  the 
payment  of  his  debts,  is  this  clause  (some  ob- 
vious grammatical  errors  being  corrected)  :  "3. 
I  give  to  ray  wife,  Theresa  Calvert,  during 
her  natural  life  or  widowhood,  all  my  estate, 
real  and  personal,  except  as  hereinafter  ex- 
cepted; but  if  she  should  marry  again,  then 
she  is  to  have  the  same  portion  of  my  es- 
tate as  if  I  died  intestate." 

Under  this  clause,  taken  alone,  it  would 
appear  to  be  the  obvious  intention  to  give 
to  the  wife  during  her  life  or  widowhood  the 
whole  of  the  estate,  save  such  part  or  parts 
thereof  as  should  be  excepted  from  the  be- 
quest by  the  subsequent  provisions  of  the 
will.  We  therefore  naturally  look  for  and 
expect  to  find  these  exceptions  in  what  fol- 
lows. But  a  careful  examination  does  not 
enable  me  to  discover  any  such  exceptions, 
either  express  or  implied.  The  intent,  in 
what  follows,  to  the  end,  is  that  she  is  to 
have  without  exception  the  entire  estate  un- 
til the  termination  of  her  widowhood  by  mar- 
riage or  death.  Whatever  may  have  been  the 
design  in  the  use  of  the  language,  "except  as 
hereinafter  excepted,"  in  the  connection  in 
which  it  is  found,  it  could  not  have  been  in- 
tended thereby  to  except  from  the  bequest 
to  the  wife  any  of  the  testator's  property. 
She  was  to  have  all  during  widowhood.  The 
phrase  must  have  been  used  with  some  other 
intent,  and  that  intent.  I  think,  as  disclosed 
in  a  subsequent  part  of  the  will,  was  to  qual- 
ify the  estate  given  to  her,  as  expressed  by 
the  words  "during  her  natural  life  or  wid- 
owhood," so  as  to  give  her  a  larger  interest 
in  a  portion  at  least  of  the  property  be- 
queathed to  her. 


He  manifestlv  intended  that  she   should 
hold  a  portion  of  the  property  in  specie,  namely, 
the  tract  of  land  which  he  called  the  "Home 
Place,"  and  such  of  the  personal  property, 
except  his  merchandise,  as  she  might  inrisli 
to  keep.  The  residue  of  the  property,    real 
and  personal,  iie  directs  to  be    sold, 
868      and  the  proceeds  of  the  sales  and  of  *the 
debts  owing  to  him  to  be  invested  by 
his  executors,  and  his  wife  to  receive  the  in- 
terest.  If  there  had  been  no  other  direction,  it 
'  is  plain  that  the  estate  intended  for  the  wife 
I  was,  as  expressed  in  the  clause  of  the  will 
I  already  referred  to,  an  estate  "during  her 
;  natural  life  or  widowhood."     But  just  here 
!  comes  in  the  provision  which,  I  think,  qual- 
ifies and  enlarges  the  estate  already  g^iven, 
at  least  to  the  extent  of  the  fund  directed  to 
be  invested.   After  directing  the  sales  to  be 
made,  the  language  is,  "I  wish  the  proceedi 
of  the  sales  of  my  real  and  personal  estate 
and  the  debts  due  me,  after  paying  my  debu 
to  be  put  at  interest  by  my  executors,  and  my 
wife  to  receive  the  interest |  but  so  long  as 
she  remains  my  widow,  she  is  to  be  at  liberty 
to  receive  from  my  executors  or  from  my 
estate  such   part   of  it   as  she   may  chose. 
and  to  appropriate  it  as  she  believes  to  be 
just    and    rite."     The    grammatical    correc- 
tions which  I  have  made  in  copying  do  not 
alter  the  sense. 

Now,  here  is  a  right,  not  only  to  the  inter- 
est on  this  fund,  but  to  the  fund  itself.  It 
is  not  a  mere  naked  power  to  appoint  or  to 
dispose   of,   but   a   right   to   "receive"    such 

?»art  of  the  fund  "as  she  may  choose,"  and 
urther  "to  appropriate  it,"  when  received,  "as 
she  believes  to  be  just  and  right." 

The  language  imports  absolute  dominion, 
and  absolute  dominion  is  one  of  the  best 
descriptions  of  absolute  property. 

It  was  with  reference  to  this  absolute 
right  of  disposal,  I  think,  that  the  express 
sion  "except  as  hereinafter  excepted"  was 
used  in  the  clause  of  the  will  first  com- 
mented upon.  The  testator  meant  to  de- 
I  clare  that,  althovgh  he  had  given  in  general 
terms  to  his  wife  his  whole  estate  durinsr  her 
widowhood,  which  terms,  unqualified,  would 
limit  her  interest  to  the  use  merely  of  the  prop- 
erty, yet  as  to  the  fund  ordered  to  be  raised  by 
sales  to  be  made  soon  after  his  death,  she 
should  not  only  be  entitled  to  the  inter* 
364  est  ^thereon,  but  also  have  the  right  to 
dispose  of  the  principal  subject  I  do 
not  think,  however,  that  this  right  of  dis- 
position extends  to  the  "Home  Place." 
which  she  was  to  occupy,  and  which  was 
not  to  be  sold  until  her  widowhood  was  de- 
termined, either  by  marriage  or  death.  From 
the  connection  in  which  the  language  giv- 
ing the  right  of  disposal  is  used,  I  think  this 
right  was  intended  to  be  confined  to  the 
fund  already  mentioned. 

I  am  of  opinion,  therefore,  that  Mrs.  Calvert 
is  entitled  absolutely  to  all  the  estate  de- 
vi"=iccl  and  bequeathed,  except  the  plantation 
called  the  "Home  Place,"  and  perhaps  such  of 
the  personal  property,  if  any  remains,  as  she 
kept  in  specie  under  the  will;  for,  with  these 
exceptions,  all  the  property  was  designed  ani 
directed  to  be  sold  soon  after  the  testator^i 
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death,  and  the  proceeds,  together  with  the 
debts  owing  to  the  testator,  constituted  the 
fund  on  which  she  was  to  receive  the  inter- 
est, with  the  right,  also,  to  receive  and 
appropriate  the  principal  during  her  widowhood. 

The  limitation  over  to  the  Missionary  So- 
ciety of  such  part  of  the  fund  as  she  should 
not  appropriate  i^  void  as  well  for  uncer- 
tainty as  on  account  of  its  inconsistency  with 
and  repugnancy  to  the  estate  already  given  to 
her.  May  v.  Joynes  &  others,  20  Gratt.  692, 
and  numerouiS  cases  there  cited  in  argument. 

As  to  the  "Home  Place,"  Mrs.  Calvert  is 
entitled  to  the  use  of  that  during  her  life  or 
widowhood.  If  she  never  marries  again,  it 
is  to  be  sold  at  her  death,  and  the  proceeds 
paid  over  to  the  Missionary  Society  of  the 
Methodist  Episcopal  Church.  If  she  mar- 
ries, she  will  be  entitled,  from  the  date  of 
her  marriage  only,  to  an  estate  in  it  equivalent 
to  dower;  and  subject  to  this,  the  place  goes  to 
the  Missionary  Society,  or,  rather,  the  pro- 
ceeds of  sale;  for  it  is  directed  to  be  sold 
either  after  her  marriage  or  death,  whichever 
event  first  happens.  The  direction  for  sale,  in 
either  event,  is  peremptory,  and  there- 
866  fore  the  *property  is  equitably  converted 
into  money,  which  the  Missionary 
Society,  although  a  foreign  corporation,  is 
competent  to  take  as  legatee. 

The  judge  of  the  circuit  court,  in  the  de- 
cree appealed  from,  does  not  expressly  de- 
clare that  the  "Home  Place,"  or  proceeds  of 
the  sale  of  it,  must  go  to  the  Missionary  Society, 
but  he  does  declare  that  Mrs.  Calvert  has  an 
estate  in  it  only  for  her  life  or  widowhood. 

It  seems  plain  to  me  that  there  is  no  par- 
tial intestacy  in  this  case,  and  that  the  tes- 
tator intended  that  whatever  of  his  estate 
his  wife  did  not  get  the  Missionary  Society 
should  have. 

Some  question  is  raised  by  the  appellee  as 
to  the  validity  of  the  bequest  to  the  Mis- 
sionary Society,  on  the  ground  that  the  be- 
quest is  to  the  society  in  trust  for  the  "India 
mission,"  and  that  the  trust  is  too  indefinite. 
I  do  not  think  this  objection  well  founded. 
The  real  legatee  is  the  Missionary  Society 
of  the  Methodist  Episcopal  Church  incor- 
porated by  the  legislature  of  New  York.  No 
trust  is  created  by  the  bequest.  Among  the 
various  missions  to  which  the  funds  of  the 
society  are  applied  is  the  India  mission  men- 
tioned in  the  will,  and  the  testator  merely 
indicates  a  preference  for  that  mission  over 
others  in  the  application  of  the  property 
bequeathed. 

In  the  case  of  Cozart  &  wife  &  others  v. 
Manderville's  ex'or  &  others,  lately  decided 
by  this  court  at  Wytheville,  Judge  Ander- 
son delivering  the  opinion,  the  bequest  of 
the  residuum  of  the  testatrix's  estate  to  the 
"Domestic  and  Foreign  Missionary  Society 
of  the  Protestant  Episcopal  Church  in  the 
United  States  of  America,"  incorporated  by 
the  state  of  New  York,  "to  be  equally  di- 
vided between  them,"  the  latter  words  being 
taken  as  directing  one-half  of  the  legacy  to  be 
applied  by  the  corporation  to  domestic  and 
the  other  half  to  foreign  missions,  was  not 
regarded  as  too  uncertain,  and  was  sustained. 
I  am  of  opinion  that  the  decree  of  the 
S66      circuit  court  *should  be  modified,  so 


as  to  declare  more  explicitly  the  right 
of  the  Missionary  Society  to  the  proceeds 
of  the  sale  of  the  "Home  Place,"  subject  to 
the  interest  of  Mrs.  Calvert  in  said  prop- 
erty,  as  hereinbefore  indicated,  and  that  the 
decree  thus  modified  should  be  affirmed. 

The  decree  was  as  follows: 

This  cause,  which  is  pending  in  this  court 
at  its  place  of  session  at  Staunton,  having: 
been  fully  argued  but  not  determined  at: 
said  place  of  session,  this  day  came  again  the 
parties  by  their  counsel,  and  upon  mature 
consideration  of  the  transcript  of  the  record 
of  the  decree  aforesaid  and  the  argument  of 
counsel,  for  reasons  stated  in  a  written  opin- 
ion filed  with  the  record,  it  is  decreed  and 
ordered  that  the  said  decree  be  so  far  modi- 
fied, and  so  far  only  as  to  declare  that  the 
appellant  is  entitled  in  absolute  right  to  the* 
tract  of  land  called  the  "Home  Place"  in- 
the  will  of  the  testator,  Jesse  Calvert,  de- 
ceased, and  that  said  appellant  is  entitled^, 
to  the  same  as  personalty,  into  which  it  is 
equitably  converted  under  said  will  at  the 
termination  of  the  estate  of  the  appellee, 
Theresa  W.  Calvert,  therein,  as  indicated  in 
said  written  opinion;  and  it  is  further  de- 
creed and  ordered  that  said  decree,  as  so 
modified  as  aforesaid,  be  affirmed,  and  that 
the  appellees,  as  the  parties  substantially^ 
prevailing  here,  recover  against  the  appel- 
lant their  costs  by  them  expended,  in  the 
defense  of  the  appeal  aforesaid  here;  which 
is  ordered  to  be  certified  to  the  said  circuit 
court  of  Frederick  county. 

Decree  modified  and  aifirmed. 


867        ^Ryan's  Adm'r  v.  McLeod  ft  als. 

NoTcmber   Term,    1879,   Richmond. 

I.  Debts  of  Decedent— Alienation  by  Help 
to  Bona  Fide  Pnreba»er — ContribvtloM 
by  Otber  Heira. — Where  real  estate  in  the 
hands  of  heirs  is  sought  to  be  subjected  to  the 
payment  of  the  decedent  ancestor's  debts,  and  that 
portion  of  it  assigned  to  one  of  the  heirs  before  the 
commencement  of  the  suit  has  been  aliened  to  a. 
bona  fide  purchaser,  whether  absolutely  or  in  trust 
to  pay  his  debts,  and  that  heir  has  become  insolvent^ 
the  rest  of  the  real  estate  in  the  hands  of  those 
heirs  who  have  not  aliened  it,  is  liable,  not  only 
for  the  proportionate  share  which  each  heir  woulcl 
at  first  have  borne,  but  for  the  whole  debts  of  the 
decedent,  to  be  contributed  by  each  one  in  propor- 
tion to  the  value  and  extent  of  the  land  descended 
to  him.     See  Lewis  v.  Overbys,  31  Gratt.  601. 

II.  Interloentory    Decree*.* — In    March,    1875,. 


'Decrees. — The  principal  case  is  cited,  and  its 
rule  determining  whether  a  decree  is  final  or  inter- 
locutory is  applied  in  Core  v.  Strikler,  24  W.  Va. 
693;  State  v.  Hays,  30  W.  Va.  120;  Morgan  v.  Ohio 
&c,  R.  Co.,  39  W.  Va.  20;  Rawlings'  Ex'or  v.  Raw^ 
lings  et  at.,  75  Va.  84;  Wright,  etc..  v.  Strother,. 
etc.  76  Va.  859;  Wayland  et  al.  v.  Crank's  Ex'or, 
79  Va.  605;  Barker  v.  Jenkins,  84  Va.  899;  Jameson 
V.  Jameson's  adm'x  et  al.  8fi  Va.  54;  Noel's  adm'r 
v.  Noel's  adm'r,  86  Va.  112;  Sims  v.  Sims,  94  Va. 
581;  Yates*  admV  et  al  v.  Wilson,  86  Va.  627 1 
Spilman  v.  Gilpin,  93  Va.  702.  See  also  4  Min. 
Inst.  (2nd  Ed.)  1390,  where  the  leading  case  is  cited; 
Vanmeter  v.  Vanmeter,  3  Gratt.  148;  Cocke  v.  Gilpin,. 
1    Rob.    20;  Camden   v.   Haymond,   9   W.    Va.    687. 
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the  circuit  court  rendered  a  decree  that  the  heirs 
of  a  decedent,  who  had  not  aliened  the  land  of 
their  father,  were  liable  only,  each  for  his  or  her 
proportion  of  the  decedent's  debts;  fixed  the  amount 
to  be  paid  by  each  of  them,  and  in  default  of  such 
payment,  directed  commissioners  named  to  sell  so 
much  of  the  real  estate  of  each,  as  was  necessary 
to  pay  his  or  her  proportion  of  the  debts;  the  sale 
to  be  upon  a  credit  of  one,  two  and  three  years; 
the  purchase  money  to  be  secured  by  bonds  and 
deed  of  trust  on  the  land,  and  the  commissioners 
to  report  their  proceedings  to  the  court  at  the  next 
term.  On  a  petition  filed  in  March,  1879,  by  a 
creditor  of  the  decedent  for  a  rehearing  of  said 
decree — Hsu>:  The  decree  of  March,  1875,  was 
not  a  final  but  an  interlocutory  decree,  and  being 
erroneous    should   be    reheard    and    reversed. 

III.  Sante. — As  to  when  a  decree  is  final  and  when 
interlocutory,  see  the  opinion  of  Staples,  J. 

IV.  Same. — A  decree   cannot  be   in   part   final,    and 
in   part  interlocutory,   in   the  same   cause,    for   and 

against  the  same  parties  who  remain  in  court. 
868      *^-  Same. — Whenever    a    particular    relief    is 
contemplated,  if  anything  remains  to  be  done 
by  the  court  to  make  the  relief  effectual,  the  decree 
is    interlocutory.      When    no    further    action    is    re- 
quired the  decree  is  final. 
VI.  In  this  case  there  were  four  heirs.     The  land  of 
one  of  them  sold  for  more  than  enough  to  pay  his 
fourth  of  the  ancestor's  debts,  and  under  a  subse- 
quent decree  of  March,  1876,  he  received  a  part  of 
this  surplus,  and  a  part  of  it  wap  still  in  court,  and 
he  was  insolvent:     A  creditor  of  his  filed  his  peti- 
tion  in   the   cause   to   have   this   surplus  applied  to 
pay  his  debt — Held: 

1.  tDebts  of  Decedent — ^Helrs — Contrtbii- 
tlon. — Upon  reversing  the  decree  of  March, 
1875,  that  this  surplus  still  in  the  hands  of  the 
court,  was  liable  to  pay  the  debts  of  the  decedent, 
in  preference  to  the  debts  of  the  heir. 
Sk  Same — Same — Saane. — ^The  creditors  of  the 
decedent  not  having  objected  to  the  payment  of 
a  part  of  this  surplus  to  the  heir  at  the  time  the 
decree  was  made,  and  not  having  filed  their  peti- 
tion for  a  rehearing  of  the  decree  of  March, 
1875,  and  March,  1876,  until  March,  1879,  when 
the  heir  was  insolvent,  the  other  heirs  who  are 
able  to  pay,  will  be  allowed  a  credit  for  the 
amount  of  the  said  surplus  received  by  him,  upon 
the  deficiency  of  the  other  insolvent  heirs'  pay- 
ments of  their  proportion  of  the  debts. 

This  case  was  heard  in  Staunton  and  de- 
cided in  Richmond.  It  was  a  creditor's  bill 
commenced  in  the  county  court  of  Frederick 
and  afterwards  transferred  to  the  circuit 
court,  brought  in  February,  1873,  by  Thomas 
M.  Miller,  for  himself  and  the  other  cred 


ing  four  children,  viz:  Jane  A.  McLcod, 
Mary  E.  Rust,  Robert  H.  Long  and  George 
A.  Long;  who  divided  the  real  estate  among 
them.  His  personal  estate  had  been  car- 
ried oflF  or  destroyed  during  the  war,  ex- 
cept a  small  amount,  which  was  also  divided 

among  these  parties. 
809  *Before     this    stfit    was    instituted 

Robert  H.  Long  had  sold  a  part  of 
the  real  estate  he  had  received  on  the  divi- 
sion, and  had  conveyed  the  remainder  in 
trust  for  the  payment  of  his  debts,  for  a 
greater  amount  than  its  value ;  and  he  was  in- 
solvent. Mrs.  McLeod  had  also  conveyed  a 
part  of  the  real  estate,  in  like  manner,  for  more 
than  it  sold  for  under  the  decree  of  the  court 
In  May,  1873,  a  commissioner  was  directed 
to  take  an  account  of  the  debts  of  Joseph 
Long  and  their  priorities,  and  also  of  the 
real  estate  of  which  he  died  seized,  and  in 
whose  possession  it  was  at  the  time  of  the 
decree,  and  by  whom  and  to  whom  the  said 
real  estate,  or  any  part  of  it,  had  been 
aliened  on  encumbered  since  the  death  of 
Joseph  Long.  And  by  a  subsequent  decree 
in  May,  1874.  the  commissioner  was  directed 
to  report  how  much  of  the  indebtedness  of 
Joseph  Long,  deceased,  would  fall  on  each 
of  his  heirs. 

Under  the  first  decree  the  commissioner 
reported  the  debts  of  Joseph  Long  with  in- 
terest to  the  1st  of  July,  1874,  at  $6,706.59; 
and  of  which  there  was  due  to  Joseph 
Ryan's  estate  $2,368.12;  and  the  value  of 
the  real  estate  received  by  his  four  children 
at  $40,484.98.  And  he  reported  the  convey- 
ances by  Robert  H.  Long  and  Jane  A.  Mc- 
Leod as  hereinbefore  stated.  Under  the  sec- 
ond decree  he  reported,  that  the  residue  of  the 
debts,  after  crediting  the  amount  which  might 
remain  after  the  payment  of  the  debts  secured 
by  the  deed  of  Robert  H.  Long,  would  fall 
on  the  other  heirs.  To  this  last  report  Mrs. 
Rust  excepted,  on  the  ground  that  it  under- 
takes to  settle  the  principle  that  the  other 
heirs  of  Joseph  Long,  deceased,  on  account 
of  the  lands  descending  to  them,  are  bound 
to  his  creditors  for  any  part  of  Robert  H. 
Long's  just  proportion  of  said  Joseph  Long's 
debt;  and  she  claimed  that  the  portion  of 
said  lands  received  in  the  partition  would 
only  be  subjected  by  said  creditors  to  the 

payment  of  one-fourth  of  their  debts. 
B70  *The  cause  came  on  to  be  heard  at 

the  March  term,  1875,  when  the  court, 
"being  of  opinion  that  where  a  decedent's 
estate  descends  to  his  heirs,  the  said   heirs 


itors  of  jospeh  Long,  deceased,  to  subject  are  only  bound  on  account  of  such  realty  for 
the  real  estate  of  which  said  Long  died  ,  their  proportion  of  the  decedent's  debts,  and 
possessed  to  the  payment  of  his  debts.  that  the  lands  of  the  ancestor  in  the  hands 

Joseph  Long  died  in  1864  intestate,  leav- 


of  some  of  the  heirs  cannot  be  subjected  to 
the  payment  of  such  portion  of  said  debts 
tHein— Debts  of  Decedent.— The  principal  |  ^g  should  have  fallen  upon  a  co-heir  who 
case  is  cited,  and  the  principle  involved  in  the  hold-  has  aliened  his  share  of  said  land."  decreed 
ing  that  the  surplus  in  the  hands  of  the  court  should  '  that  the  said  exception  to  the  report  should  be 
be  applied  to  the  payment  of  the  debts  of  decedent,  j  sustained;  and  with  this  exception,  that  the 
in  preference  to  the  debts  of  the  heir  is  sustained  in  report  be  confirmed;  and  that  the  creditors 
Leake's  Ex'or  et  al.  v.  Leake  et  a/.,  7o  Va.  810;  Hoge  i      -  -  -     - 

et  al.  V.  Junkin,  etc.,  et  al.,  79  Va.  232;  Watts  et  al. 
V.  Taylor's  adm'r  et  a/.,  80  Va.  635;  Alexander  v. 
Byrd  et  al.,  85  Va.  701;  Scott's  ex'x  v.  Ashlin  et  al., 
86  Va.  587.     See  also  2  Min.  Inst.  (4th  Ed.)   523. 


of  Joseph  Long,  with  one  exception  named, 
should  recover  one-fourth  of  the  amount 
respectively  due  to  them  from  each  of  the 
four  heirs  of  Joseph  Long,  deceased,  among 
whom  partition  of  his  lands  were  made,  viz: 
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that  they  do  recover  of  Mrs.  Mary  E.  Rust, 
Mrs.  James  E.  McLeod,  George  A.  Long  and 
Robert  H.  Long,  each  the  sum  of  $1,630.26, 
with  interest  on  $910,  the  principal  thereof, 
from  the  1st  of  July,  1874;  and  each  of  the 
said  parties  should  pay  one-fourth  of  the 
costs  of  this'  suit.  And  it  was  further  de- 
creed, that  in  default  of  payment  of  the 
aforesaid  sums  of  money,  to  commissioners 
named,  within  thirty  days  after  the  rising  of 
the  court,  the  said  commissioners  should  pro- 
ceed to  sell  so  much  or  the  whole  of  the  real 
estate  of  Joseph  Long,  deceased,  in  the  pos- 
session of  the  aforesaid  parties,  as  they 
should  deem  requisite  and  proper  to  pay 
the  said  amounts  due  by  them  respectively 
as  aforesaid,  upon  the  terms,  for  cash  enough 
to  pay  the  costs  of  suit  and  sale  and  com- 
missions, and  for  the  residue  on  a  credit 
of  one,  two  and  three  years  from  the  day  of 
sale,  with  interest  on  the  deferred  payments, 
to  be  secured  by  the  bonds  of  the  pur- 
chaser, and  deed  of  trust  on  the  property; 
and  make  report  to  the  court  at  its  next  term. 

There  were  decrees  in  June  and  Novem- 
ber, 1875,  confirming  reports  of  sales  by  the 
commissioners,  and  directing  the  disposi- 
tion of  the  moneys  received.  And  at 
371  the  March  *term,  1876,  there  was  an- 
other decree  which  confirmed  the  re- 
port of  another  sale.  And  it  appearing  to 
the  court  that  the  proceeds  of  the  sale  of  the 
land,  which  had  been  assigned  to  George  A. 
Long  in  the  partition  of  Joseph  Long's  estate, 
was  more  than  sufficient  to  pay  said  George 
A.  Long's  proportion  of  the  debts  as  fixed 
by  a  former  decree  in  the  cause,  said  George 
A.  Long  consenting  to  a  confirmation  of  the 
sale,  provided  he  receives  his  proportion  of 
said  sale  as  the  payments  fall  due.  and  the 
purchaser  agreeing  to  pay  one-third  of  the 
purchase  money  in  cash,  the  commissioner 
is  directed  to  receive  the  deferred  payments 
at  or  before  maturity,  as  well  as  the  cash 
payment,  and  after  applying  the  proportion 
of  each  to  the  payments  of  the  debts  of 
Joseph  Long,  deceased,  as  fixed  by  the  de- 
cree of  March  term,  1875,  to  pay  over  the 
residue  to  the  said  George  A.  Long. 

It  appears  that  the  land  of  George  A. 
Long  sold  for  $3,733.81,  and  that  the  pro- 
portion of  the  debts  of  Joseph  Long  which 
he  was  held  to  pay  amounted  in  1878  to 
$1,721.26;  and  he  had  received  his  propor- 
tion of  the  moneys  received  by  the  com- 
missioner up  to  that  time. 

In  March,  1878,  Adam  Dean  filed  his  pe- 
tition in  the  cause,  setting  out  that  he  was 
a  judgment  and  execution  creditor  of  George 
A.  Long,  to  the  amount  of  $700,  with  inter- 
est, and  praying  that  the  fund  coming  to 
said  Long  in  the  cause  might  be  applied  to 
the  satisfaction  of  his  judgment.  And  by 
a  decree  of  November  term,  1878,  the  com- 
missioner was  directed  to  collect  in  all  the 
funds  that  were  then  due,  and  all  that  was 
to  become  due  in  the  cause,  and  out  of  these 
funds  to  pay  any  debts  that  may  be  ascer- 
tained to  be  due  by  the  estate  of  Joseph 
Long,  deceased,  and  out  of  so  much  of  the 
residue  of  such  funds  as  may  be  the  share 
of  George  A.  Long,  the  commissioner  should 


pay  to  Adam  Dean,  or  his  attorney,  the 
amount  of  the  judgment  and  interest  re- 
ferred to  in  his  petition. 

In  March,  1879,  Charles  B.  Han- 
372  cock.  Sheriff  of  Frederick  *county 
and  as  such  administrator  with  the  will 
annexed  of  Joseph  Ryan,  deceased,  filed  his 
petition  in  the  cause  for  a  rehearing  of  the 
decrees  of  the  March  term,  1875,  of  the  March 
term,  1876,  and  of  the  November  term, 
1878,  on  the  grounds  that  the  court  erred 
in  holding  that  the  lands  in  the  hands  of 
each  of  the  heirs  of  Joseph  Long,  deceased, 
was  only  liable  for  the  one-fourth  of  the 
debts;  and  that  by  the  decree  of  the  No- 
vember term,  1878,  a  portion  of  the  pro- 
ceeds of  the  land  received  by  George  A. 
Long  was  directed  to  be  paid  to  Adam 
Dean,  upon  a  debt  due  to  him  by  George  A. 
Long.  And  he  asks  that  the  debt  due  to  his 
testator's  estate  may  be  paid  out  of  the  funds 
under  the  control  of  the  court,  &c.  And  to 
account  for  the  delay  which  had  occurred  in 
asking  for  a  rehearing  of  the  decree  of  the 
March  term,  1875,  and  1876,  he  states  that 
George  A.  Long  had  been  the  executor  of 
Ryan  s  estate,  and  his  powers  as  such  had  only 
been  revoked  on  the  3d  of  March,  1879,  when 
the  estate  was  committed  to  the  petitioner.. 
Mrs.  Rust  and  others  demurred  to  this  petition. 
By  a  report  by  a  commissioner  it  ap- 
peared that  Mrs.  Rust  had  property  yet  un- 
sold'  considerably  more  than  sufficient  to  pay 
the  balance  of  her  one- fourth  of  the  debts  of 
Joseph  Long,  deceased;  that  all  Mrs.  Mc- 
i  Leod's  lai>d  had  been  sold,  and  she  stilf 
I  was  indebted  on  her  one-fourth  of  said 
debts  in  the  sum  of  $293.41;  that  the  land  of 
George  A.  Long  had  been  sold  for  $3,733.31, 
out  of  which  his  one-fourth  of  said  debts  had 
been  paid,  and  all  the  residue  had  been  paid 
to  him  except  a  balance  of  the  last  payment 
in  the  hands  of  the  court;  and  that  nothing 
had  been  paid  out  of  the  lands  received  by 
Robert  H.  Long.  The  balance  due  Ryan's  es- 
tate was  $1,452.45,  with  interest  from  the 
15th  of  December,  1878,  on  $1,441.95.  And 
it  appears  that  George  A.  Long,  as  well  as 
Robert  H.   Long,  was  insolvent. 

The  cause  came  on  to  be  heard  on 
873  the  24th  of  March,  ♦1879,  when  the 
court  made  a  decree,  which,  ascer- 
taining that  there  was  under  the  control  of 
the  court  the  sum  of  $649.86  of  the  proceeds 
of  the  sale  of  the  land  of  George  A.  Long, 
directed  the  commissioner  to  pay  to  Adam 
Dean  the  balance  due  on  his  debt;  and  the 
balance,  if  any,  of  the  said  $649.86  should 
be  paid  to  George  A.  Long.  And  the  peti- 
tioner of  Ryan's  administrator  for  a  rehear- 
ing of  the  decrees  of  March  term,  1875,  &c., 
was  dismissed;  the  court  being  of  opinion  that 
the  said  decree  of  March  term,  1875,  was  a 
final  decree.  And  thereupon  Ryan's  admin- 
istrator applied  to  a  judge  of  this  court 
for  an  appeal;  which  was  awarded. 

Wm.  L.  Clark,  for  the  appellant. 
Dandridge  &  Pendleton  and  Holmes  Con- 
rad, for  the  appellees. 

STAPLES,  J.,  delivered  the  opmion  of  the 
court. 
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The  creditors  of  Joseph  Long,  deceased, 
brought  their  suit  in  equity  for  the  purpose 
of  obtaining  satisfaction  of  the  debts  due 
them  out  of  the  real  estate  in  the  possession 
of  his  heirs.  It  appeared  in  the  progress  of 
the  cause  that  one  of  his  heirs,  Robert  H. 
Long,  had  aliened  his  share  of  the  realty  to 
a  bona  fide  purchaser  before  the  institution 
of  the  suit,  and  was  utterly  insolvent. 

The  circuit  court,  by  its  decree  entered  at 
the  March  term,  1875,  held  that  the  other 
heirs  were  responsible  each  for  his  portion 
of  the  decedent's  debts,  according  to  the 
value  of  the  lands  descended,  but  could  not  be 
held  liable  for  the  portion  properly  chargeable 
upon  Robert  H.  Long.  In  conformity  with 
this  view,  the  court  rendered  a  personal  de- 
cree against  each  of  the  four  heirs  for  the 
amount  with  which  each  was  chargeable; 
and  in  default  of  payment,  it  directed  a  sale 
of    the     lands     in     their    possession. 

374  *As   this   decree   proved  wholly  una- 
vailing   with    respect    to    Robert    H. 

Long,   the   result  was   that   the   creditors    re- 
ceived only  three- fourths  of  the  debts  due  them. 

In  March,  1879,  the  administrator  of  Jos- 
eph Ryan,  deceased,  filed  a  petition  for  a 
rehearing  of  the  decree  of  March,  1875. 
Upon  a  demurrer  to  the  petition,  the  circuit 
court  was  of  opinion  that  decree  was  final, 
and  for  this  and  other  reasons,  deemed  by 
the  court  sufficient  in  law,  it  dismissed  the 
petition  at  the  cost  of  the  petitioner.  ?rom 
that  decree  an  appeal  was  taken  to  this  court. 

The  question  first  to  be  determined  is 
whether  there  is  error  in  the  decree  of  the 
March  term,  1875.  Upon  this  point  the  de- 
cision of  this  court  in  Lewis  et  als.  v.  Over- 
by's  adm'r,  31  Gratt.  601,  would  seem  to  be 
conclusive.  In  that  case  it  was  unani- 
mously held  (the  president  delivering  the 
opinion)  that  the  whole  of  the  real  estate 
of  which  the  decedent  died  possessed  is 
liable  for  his  debts;  and  if  one  of  the  heirs 
or  devisees  has  aliened  or  wasted  his  part  of 
the  estate,  and  is  insolvent,  the  others  must 
contribute  ratably  to  make  up  the  deficiency, 
according  to  the  value  of  the  lands  descended,  j 
No  reasons  are  given  in  the  opinion  of  the 
president,  because  the  point  seems  to  have  | 
been  conceded  by  the  counsel  represent^mg  the 
devisees.  Our  attention  has  been  called, 
however,  to  an  opinion  of  Judge  Tucker, 
found  on  page  113,  2d  volume,  of  his  com- 
mentaries, in  which  he  states  "there  is 
much  reason  and  some  authority  for  the 
doctrine  that  each  heir  should  be  held  re- 
sponsible only  for  his  portion  of  the  debts." 
And  he  cites  as  authority  the  cases  of  Ma- 
son's devisees  v.  Peter's  adm'rs,  1  Munf. 
347;  Foster  &  Wife  et  als.  v.  Crenshaw's 
cx'ors,  3  Munf.  514;  Hopkirk  v.  Dennis  & 
als..  2  Munf.  326.  It  will  be  found,  upon  ex- 
amination, the  first  two  cases  only  decide 
that  the  lands  of  all  the  devisees  should 
bear  their  ratable  proportion  of  the  debts, 
in  the  first  instance,  instead  of  decreeing 
against  one,  and  turning  him  around  upon 
the  other  for  contribution — a  principle  uni- 
versally conceded  and  repeatedly  acted  upon 
by  this  court. 

375  *The  last  case— that  of  Hopkirk  v. 


Dennis — holds  the  very  reverse  of  what 
Judge  Tucker  supposes.  There  it  was  con- 
ceded that  one  of  the  devisees  had  wasted 
his  portion  of  the  estate,  and  was  insolvent. 
This  court  held  that  the  chancery^ court 
erred  in  not  decreeing  that  the  other  dev- 
isees should  pay  the  insolvent  devisee's 
portion,  in  due  and  ratable  proportions,  to 
the  extent  of  the  lands  devised.  That  case 
is  therefore  direct  authority  for  Lewis  et 
als.  V.  Overby's  adm'r. 

The  statute  makes  all  the  real  estate  of 
the  decedent  in  the  hands  of  his  heirs  assets 
for  the  payment  of  debts,  to  be  applied  in 
the  order  in  which  the  personal  estate  is  ap- 
plied. As  long  as  any  part  of  it  so  remains, 
it  is  difficult  to  see  how  the  claim  of  the 
creditor  can  be  resisted,  unless  he  has  in 
some  way  forfeited  his  right  by  laches  or 
other  causes.  There  is  no  injustice  in  this. 
The  creditor  knows  that  the  personal  estate  is 
the  primary  fund  for  the  payment  of  debts, 
and  that  he  has  no  right  to  resort  to  the  realty 
except  in  case  of  a  deficiency.  He  is  not  ac- 
quainted with  the  condition  of  the  estate;  he 
knows  nothing  of  its  assets  or  its  liabilities. 
In  many  cases  the  necessity  of  resorting  to 
the  realty  is  not  ascertained  until  years 
after  the  death  of  the  decedent. 

To  impose  upon  the  creditor  the  burden 
of  prosecuting  inquiries  upon  this  point,  at 
the  peril  of  losing  his  recourse  against  the 
solvent  heirs,  is  to  require  of  him  duties 
which  the  statute  certainly  does  not  de- 
mand. On  the  other  hand,  if  any  of  the 
heirs  apprehends  loss  by  reason  of  the  alien- 
ation or  insolvency  of  a  co-heir,  he  can  eas- 
ily take  the  necessary  steps  to  protect  his 
interests.  He  can  bring  a  suit  to  have  the 
estate  administered  under  the  supervision  of 
a  court  of  equity,  or  he  may  require  a  proper 
report  of  the  debts  and  liabilities  to  be  filed 
by  the  personal  representative  in  the  proper 
court,  as  is  required  by  the  statute.  See 
Code  1873,  chap.  127,  §§  3,  4,  5. 

The  main  question  in  the  case  is 
376  whether  the  decree  of  *March.  1875. 
is  final  or  interlocutory.  That  decree, 
after  deciding  that  the  heirs  of  Joseph 
Long,  who  had  not  aliened  the  lands  ac- 
quired from  their  father,  were  liable  only 
for  three-fourths  of  his  debts,  proceeds  to 
fix  the  amount  to  be  paid  by  them  respect- 
ively, and  in  default  of  such  payment  it  di- 
rects the  commissioners  named  to  sell  so  much 
of  the  real  estate  of  ea^ch.  as  was  necessary  to 
satisfy  his  proportion  of  the  debts;  the  sale  to 
be  upon  a  credit  of  one,  two  and  three  years; 
the  purchase  money  to  be  secured  by  bonds 
and  deeds  of  trust;  and  the  commissioners 
were  directed  to  report  their  proceedings 
to  the  court  at  its  next  term. 

From  this  statement  it  will  be  seen,  the 
court  reserved  complete  power  over  the 
sale,  to  confirm  it  or  set  it  aside,  as  the  inter- 
ests of  the  parties  might  require.  No  title  could 
be  made  to  the  purchaser,  without  further  ac- 
tion of  the  court;  and  what  is  most  material 
to  notice,  no  disposition  is  made  of  the  pur- 
chase money;  no  direction  given  to  t'- 
commissioners  on  the  subject;  so  that  the 
creditors  could  not  receive  a  dollar  of  the 
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proceeds,  nor  the  heirs  the  surplus,  without  i  acter  arose  in  Alexander's  heirs  i'.  Coleman  and 
a  further  decree.  If  this  be  a  final  decree,  j  wife,  6  Munf.,  328.  That  was  a  bill  for  partition 
the  court  has  deprived  itself  of  all  control  '  by  the  devisees  of  James  Cleveland,  deceased, 
over  the  subject  matter  of  controversy,  and  against  other  devisees  of  the  same  person, 
ended  the  cause,  without  giving  the  parties  and  also  against  John  Alexander,  claiming 
the  slightest  relief.  |  part  of  the  land  by  adverse  title.     The  bill 

The  very  fact,  that  no  direction  is  given  ,  asked  for  a  surrender  of  the  title  deeds  in 
as  to  the  proceeds  of  sale,  and  that  the  com-  Alexander's  possession,  and  that  he  might 
missioners  are  required  to  report  their  pro-  i  be  decreed  to  convey  to  the  plaintiffs, 
ceedings  to  court,  is  conclusive  that  further  '  The  court  entered  a  decree  vacating  the 
action  of  the  court  was  not  only  contem-  deeds  under  which  Alexander  claimed,  and 
plated,  but  actually  necessary.  |  farther  decreed  that  the  title  of  the  complain- 

According  to  the  uniform  decisions  of  •  ants  to  the  lands  in  the  bill  mentioned  be 
this  court,  a  decree  which  disposes  of  the  ;  quieted;  and,  by  consent  of  parties,  it  was 
whole  subject  gives  all  the  relief  that  is  con-  ordered  that  the  cause  be  continued  as  to  the 
tcmplated,  and  leaves  nothing  to  be  done  by  |  other  defendants.  Chancellor  Taylor  held 
the  court,  is  only  to  be  regarded  as  final.  Van-  that  this  decree  was  interlocutory  as  to  Alex- 
meter  s  ex  ors  z;.  Vanmeter,  3  Gratt.  142;  Har-  i  ander.  Upon  an  appeal  to  this  court  by  him, 
vey  and  wife  v.  Branson,.!  Leigh,  108.  On  the  the  four  judges  then  sitting  were  equally 
other  hand,  every  decree  which  leaves  any-  ;  divided  upon  the  question.  Judges  Brooke 
thing  in  the  cause  to  be  done  by  the  I  and  Roane  concurred  with  Chancellor  Taylor 
S77  *court,  is  interlocutory  as  between  ,  \^  holding  the  decree  to  be  merely  interlocu- 
the  parties  remaining  in  the  court.        tory.     Judges   Coalter  and  Cabell  were   of 

In  the  language  of  Judge  Baldvvm  in  opinion  that  it  was  final.  Both  of  these 
Cocke  s  adm  rzr.  Gilpin,  l  Rob.  R.  20,  27-8,  !  judges  were  careful  to  place  their  decisions 
when  the  further  action  of  the  court  in  the  upon  the  ground  that  the  effect  of  the  decree 
cause  is   necessary  to  give  completely  the    ^as  practically  to  dismiss  Alexander  from 


relief  contemplated,  there  the  decree  upon 
which  the  question  arises  is  to  be  regarded 


the  court  and  put  an  end  to  the  cause  so  far 
as  he  was  concerned.    Judge  Coalter  said  that 


not  as  final,  but  interlocutory.    In  that  case,    the  cases  theretofore  decided  to  be  interlocu- 


there  was  a  decree  for  the  payment  of 
money,  and  in  default  of  such  payment  for 
the  sale  of  land,  and  for  the  application  of 


tory  were  cases  in  which  all  the  parties 
remained  in  court,  and  in  which  it  was  com- 
petent for  them,  by  motion,  to  have  a  re- 


the  proceeds  to  the  payment  of  the  debt,    hearing  and  a  reversal  of  the  decree;  and 
Judge  Cabell  said     such  a  decree  is  such  as  ,  this  competency  to  move  for  a  rehearing 


is  usually  entered  in  a  suit  to  foreclose  a 
mortgage;  and  he  thought  he  might  ^iffirm 
without  the  hazard  of  contradiction,  that 
there  is  not  a  single  case,  within  the  last 
forty  years,  in  which  such  a  decree  has  been 
held  to  be  other  than  interlocutor-  " 

The  rule  laid  in  Cocke  and  Gilpin  has 
been  repeatedly  recognized  by  this  court, 
and  is  now  the  established  doctrine.  Fleming 
ct  als.  V.  Boiling  &  als.,  8  Gratt.  292;  Am- 
brouse's  heirs  v.  Keller.  22  Gratt.  769,  774. 

It  is  very  probable  that  the  decision  of  the 
learned  judge  of  the  circuit  court  was  based 
unon  the  idea  that  whilst  the  decree  of 
March,  1875,  may  have  been  interlocutory, 
as  respects  the  sile  of  the  land  therein  di- 
rected to  be  sold,  it  was  nevertheless  final 
so  far  as  it  adjrdicated  the  liability  of  the 
three  heirs  for  the  debts  of  the  decedent.  This 
presents  a  question  a  good  deal  discussed  in 
s'^me  of  the  earlier  decisions  of  this  court, 
that  is,  whether  a  decree  may  be  final  in  some 
of  its  provisions,  and  interlocutory  in  others. 

One  of  the  earliest  cases  on  this  subject  is 
that  of  Templeman  v.  Steptoe,  1  Munf..  339. 
It  was  there  held  that  a  decree  dismissing 
the  bill  as  to  the  personal  estate,  and  as  to 
the  real  estate  determining  the  rights  of  the 
parties,  but  directing  an  account  to  be 
taken,  is  not  final  in  any  respect  between  the 
parties  retained  in  court;  but  is  subject  to  re- 
vision in  every  pirt  at  any  time  before 
378  a  final  decree.  The  *cases  of  Young  v. 
Skipwith,  2  Wash.  300;  Grvmes  v. 
Pendleton  and  McCall  v.  Peachy,  1  Call.  54,  55, 
were  cited  by  the  judges  as  sustaining  this 
view.  A  question  somewhat  similar  in  its  char- 


seemed    to    result    from    the    consideration 
that  the  parties  remained  in  court. 

It  is  very  clear,  had  Judges  Coalter  and 
Cabell  been  of  opinion  that  Alexander  was 
still  before  the  court,  they  would  also  have 
held  the  decree  to  be  interlocutory  as  to 
him,   notwithstanding  it    was   ostensibly   a 

final  adjudication  of  his  rights. 
379  *The  case  of  Royall's  adm'r  v.  John- 

son, 1  Rand.  421,  is  not  at  all  in  con- 
flict with  the  foregoing  decision.  That  case 
decided  that  when  a  decree  is  made  as  to 
tone  of  several  defendants,  whose  interests 
are  not  at  all  connected  with  each  other, 
with  a  direction  for  the  payment  of  costs 
as  to  that  defendant,  such  a  decree  is  final 
as  to  him,  although  the  case  may  be  still 
pending  in  court  as  to  the  rest.  The  effect 
of  the  decree  was  to  make  a  final  disposi- 
tion of  the  cause  as  to  one  of  the  defend- 
ants, who  remained  no  longer  in  court,  and 
whose  rights  and  liabilities  were  perfectly 
distinct  from  those  of  the  other  defendants. 
The  case  of  Hill's  ex'ors  v.  Fox's  adm'r,  10 
Leigh,  587,  was  decided  by  a  full  court,  and 
has  been  generally  recognized  as  authority. 
Judge  Tucker,  speaking  for  the  whole  court, 
said :  "It  is  a  decree,  indeed,  against  Nathan- 
iel Fox  for  a  sum  of  money;  but  it  further 
provides  that  if  no  property  can  be  found,  he 
shall  deliver  up  certain  trust  and  mortgage 
property  to  the  marshal  to  be  sold  to  satisfy 
the  plaintiff's  demand.  Had  the  creditors 
found  it  necessary  to  proceed  to  enforce  this 
provision  of  the  decree,  it  would  only  be  done 
by  attachment  against  Fox  in  his  lifetime,  or 
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by  bill,  demanding  from  his  representatives 
or  others  in  possession  of  his  property  a 
compliance  with  the  decree,  and  enforcing 
it  against  them  by  attachment." 

It  is  true  this  course  has  not  been  taken, 
the  creditors  still  insisting  that  there  are 
assets.  But  the  provision  itself  gives  the 
character  to  the  decree,  for  the  cause  never 
would  be  out  of  the  possession  of  the  court  so 
long  as  its  direct  action  might  be  called  for 
to  compel  the  delivery  oi  the  property. 
Here,  then,  we  have  a  case  in  which  there 
was  an  absolute  decree  for  the  payment  of 
money  enforcible  by  execution,  and  this  de- 
cree is  considered  merely  interlocutory,  be- 
cause coupled  with  it  is  a  provision  for  the 
sale  of  land  in  default  of  payment,  under 
the  superintendence  of  the  court  and  which 
required  its  further  action.  And  the  latter 
provision,  it  was  held,  gave  character  to  the 
whole  decree. 

380  *The  foregoing  decisions  were  nearly 
all  made  under  statutes  which  allowed 

a  right  of  appeal  only  from  final  decrees. 
The  theory  of  these  statutes  was,  that  the 
court  might,  upon  more  mature  reflection, 
correct  any  errors  into  which  it  had  fallen  in 
the  progress  of  the  cause,  and  it  was  better  to 
afford  it  an  opportunity  of  doing  this  than  to 
subject  the  parties  to  the  expense  and  delay 
of  numerous  appeals.  Experience  demon- 
strates, however,  that  in  many  instances  un- 
necessary expenses  and  litigation  would  be 
avoided  by  permitting  appeals  from  interlocu- 
tory decrees  in  certain  classes  of  cases,  and 
therefore  it  was,  the  statute  allowing  such 
appeals  was  passed.  But  that  statute  did  not 
affect  the  well  established  distinction  between 
interlocutory  and  final  decrees.  These  dis- 
tinctions still  remain.  There  is  no  interme- 
diate class  between  final  and  interlocutory 
decrees.  A  final  decree  presupposes  the 
termination  of  the  cause  in  the  lower  court, 
before  that  of  the  appellate  court  commences. 
Whatever  may  be  the  rule  where  there  are 
several  parties  having  distinct  interests,  it 
may  be  safely  assumed  that  a  decree  cannot 
be  in  part  final  and  in  part  interlocutory  in 
the  same  cause,  for  or  against  the  same  par- 
tics  who  remain  in  court.  Whenever  a  par- 
ticular relief  is  contemplated,  if  something 
remains  to  be  done  bv  the  court  to  make  the 
relief  effectual,  that  is  an  interlocutory  de- 
cree. When  no  further  action  of  the  court 
is  required,  the  decree  is  final.  See  Bowyer 
V.  Lewis,  1  Hen.  &  Mun.  557.  Whatever 
may  be  the  rule  and  action  elsewhere,  this 
is   the   doctrine  of  the  Virginia  courts. 

The  learned  counsel  for  the  appellee  oc- 
cupied much  of  his  time  in  an  effort  to  show 
that  a  decree  might  be  considered  interlocu- 
tory upon  the  question  of  the  right  of  ap- 
peal, and  yet  be  considered  final  upon  the 
motion  or  application  to  rehear.  The  rule 
would  seem  to  be  directly  diverse.  In  those 
states  where  appeals  lie  only  from  final  de- 
crees, a  decree  is  sometimes  held  to 

381  be  final  for  the  purposes  *of  appeal, 
and  not  for  any  other  purpose.    See 

Forgay  v.  Conrad,  6  How.  U.  S.  R.  201: 
Whiting  V.  Bank  United  States,  13  Peters  R. 
15;  4  How.  U.  S.  R.  503.    However  this  may 


be,  it  is  well  settled  that  the  character  of  ihc 
j  decree  must  be  determined  by  its  provisions 


and  not  by  any  matter  extrmsic  or  suose- 


quent,  whether  the  application  be  for  a  rc- 
I  hearing  or  for  a  bill  of  review,  or  for  an 
appeal.  Boiling  t.'.  Fleming,  8  Gratt.  292. 
j  In  conformity  with  these  views,  the  decree 
I  of  March,  1875,  must  be  held  to  be  inter- 
I  locutory,  and  therefore  not  effected  by  the 

limitations  applicable  to  final  decrees. 
I  That  decree  settled  the  principles  of  the 
I  cause,  but,  as  has  been  seen,  it  did  not  give 
the  complainants  any  relief;  certainly  not 
the  relief  to  which  they  were  entitled.  It  is 
true  that  there  is  a  provision  in  the  decree 
for  the  payments  of  costs  by  each  of  the 
heirs:  but  this  was  intended  simply  for  the 
guide  of  the  commissioner  in  making  the  sale, 
in  the  event  of  a  default  in  paying  the 
amount  of  the  recovery  fixed  by  the  decree. 
Besides,  according  to  the  cases  already 
cited,  a  provision  for  the  payment  of  costs 
is  equivocal  in  its  character,  and  not  con- 
clusive of  the  character  of  the  decree. 

The  decree  of  March,  1875,  being  inter- 
locutory, and  being  erroneous,  its  reversal 
would  seem  to  follow,  as  a  necessary  con- 
sequence. 

Perhaps  the  more  correct  course  for  this 
court  to  pursue  would  be  to  remand  the 
cause  to  the  circuit  court,  with  leave  to  the 
appellant  to  file  his  petition  for  a  rehearing, 
and  the  case  to  be  thereafter  regularly  pro- 
ceeded with,  in  conformity  with  this  opin- 
ion. It  seems,  however,  that  the  whole 
case  is  before  us  in  all  its  aspects;  and  so 
the  counsel  on  both  sides  have  understood 
and  argued  it. 

It  is  now  insisted  that  the  great  laches  of 
the  appellant  precludes  him  from  all  right  to  a 
rehearing;  that  since  the  decree  of  March, 
1875,  all  the  heirs  except  Mrs.  Rust  have 
become  insolvent,  and  the  entire  bur- 
383  den  of  discharging  *the  debts  will  be 
thrown  upon  her  portion  of  the  realty 
if  that  decree  be  reversed.  It  appears  that 
the  sum  decreed  against  each  of  the  heirs 
was  about  $1,800,  principal  and  interest 
Upon  the  sale  of  Mrs.  McLeod's  interest, 
there  was  a  deficiency  of  about  $300;  she 
having  aliened  a  portion  of  the  realty  al- 
lotted to  her  before  suit  was  brought.  That 
deficiency  has  not  been  met  by  her.  The 
interest  of  George  A.  Long  was  also  sold 
for  a  sum  largely  in  excess  of  the  amount 
for  which  he  was  liable,  and  the  proceeds 
applied,  as  far  as  was  necessary,  in  discharge 
of  his  indebtedness.  The  surplus  remaining 
was,  under  the  decree  of  March,  1876,  paid 
over  to  him  without  objection,  except  the 
sum  of  $649.86,  which  is  still  under  the  con- 
trol of  the  court;  but  which,  by  the  decree 
of  March,  1879,  was  directed  to  be  paid  to 
Adam  Dean,  an  individual  creditor  of  George 
A.  Long,  and  a  party  to  this  suit.  One  of  the 
questions  arising  here  is  whether  this  fund 
shall  be  paid  to  Dean  or  to  the  appellant 
and  the  other  creditors  of  the  decedent, 
Joseph  Long.  Under  the  statute,  a  bona 
fide  purchaser  from  the  heir  is  protected; 
but  no  such  preference  is  accorded  to  an 
individual  creditor  of  the  heir. 
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Upon  familiar  principles,  the  creditor 
takes  the  land  or  its  proceeds  as  the  heir 
himself  takes  it,  subject  to  the  claims  of  the 
ancestor's  creditors.  The  individual  creditor 
has  no  claim  to  anything  but  the  surplus 
remaining  after  the  other  creditors  are  satis- 
fied. The  preferable  right  of  the  latter  must 
be  recognized  so  long  certainly  as  the  fund 
remains  under  the  control  of  the  court.  It 
is,  therefore,  clear  this  sum  of  $649  with  its 
interest  must  be  applied  to  the  debts  due  the 
appellant  and  the  other  creditors  of  the 
decedent,  in  discharge  of  Robert  H.  Long's 
indebtedness.  So  applying  it,  there  will  be 
left  a  very  small  sum,  for  which  George  A. 
Long  is  liable  by  reason  of  the  insolvency  of 
Robert  H.  Long.  George  A.  Long  being 
nov  also  insolvent,  the  question  is  pre- 

383  sented  whether  Mrs.  Rust,  *the  only 
solvent  heir  before  the  court,  shall  be 

required  to  make  up  the  deficiency  from  her 
portion  of  the  realty.  As  already  stated,  after 
the  decree  of  March  term,  1875,  a  consider- 
able sum,  the  proceeds  of  the  sales  of  his 
land,  was  paid  over  to  George  A.  Long. 
None  of  the  creditors  objected;  they  neither 
appealed  from  that  4ecree,  nor  did  they 
petition  for  a  rehearing  until  March,  1879 — 
four  years  later.  Had  they  done  either  with 
reasonable  diligence,  the  money  would  have 
been  withheld  until  a  proper  adjudication 
of  the  question.    . 

In  the  meantime  George  A.  Long  has  be- 
come utterly  insolvent,  and  there  is  no 
prospect  of  realizing  anything  from  him.  As 
was  said  by  the  learned  counsel  for  the  appel- 
lees, a  rehearing  is  not,  as  a  general  rule,  a 
matter  of  strict  legal  right,  but  of  sound  dis- 
cretion with  the  court,  depending  upon  the 
particular  circumstances  of  the  case.  Ken- 
drick  V.  Whiting,  28  Gratt,  651;  Adams' 
Equity,  379.  It  will  not  be  granted  where  the 
party  applying  has  been  guilty  of  gross 
laches  in  asserting  his  claim,  and  the  adverse 
party  will  be  subjected  to  inconvenience  and 
loss,  which  might  have  been  avoided  had 
reasonable  diligence  been  exercised.  We 
are  therefore  of  opinion,  that  the  rehearing 
in  this  case  shoula  be  confined  to  a  recon- 
sideration of  the  points  hereinbefore  indi- 
cated. The  result  will  be,  that  in  the  event 
of  the  continued  insolvency  of  Mrs.  Mc- 
Leod,  Mrs.  Rust's  liability  to  the  creditors 
of  Joseph  Long  will  be  the  same,  and  no 
more,  as  it  would  be  if  George  A.  Long  were 
nov^  solvent,  and  able  to  pay  his  just  share 
or  proportion  of  the  decedent's  debts. 

The   decree    of    the    circuit    court   must 

therefore  be  reversed,  the  cause  remanded 

to  the  circuit  court,  to  be  there  proceeded 

with  in  coaiofpmity.  with.  the.  views  herein 

expressed. 

384  *The  decree  was  as  follows: 

This  cause,  which  is  pending  in  this 
court  at  its  place  of  session  at  Staunton, 
having  been  fully  heard  but  not  determined 
at  said  place  of  session:  This  day  came  here 
the  parties,  by  their  counsel,  and  the  court, 
having  maturely  considered  the  transcript  of 
the  record  of  the  decree  aforesaid,  is  of  opin- 
ion, for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  decree  of   March, 


1875,  is  interlocutory,  and  not  final,  and  that 
said  decree  is  erroneous  in  holding  that  the 
heirs  of  Joseph  Long,  deceased,  are  liable 
only  each  for  his  proportion  of  the  debts  of 
the  said  Joseph  Long,  notwithstanding  the 
insolvency  of  one  of  said  heirs.  The  circuit 
court  therefore  erred  by  its  decree  of  March, 
1879,  in  refusing  the  appellant  leave  to  file 
his  petition  for  a  rehearing,  and  in  refusing 
to  set  aside  the  said  decree  in  the  particular 
herein  mentioned. 

It  is  therefore  ordered  and  decreed,  that 
the  said  decree  of  March  term,  1879,  be 
reversed  and  annulled,  so  far  as  it  conflicts 
with  this  decree,  and  that  the  appellees,  the 
heirs  of  the  said  Joseph  Long,  pay  to  the 
appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here. 
The  court  is  further  of  opinion,  and  it  is  so 
ordered  and  decreed,  that  m  the  event  of  the 
continued  insolvency  of  Robert  H.  Long,  the 
other  heirs  are  liable  for  his  proportion  of 
the  debts  of  Joseph  Long,  deceased,  to  the 
extent  of  real  assets  descended;  that  is  to 
say,  Mrs.  Mary  E.  Rust  is  liable  for  one-third 
of  said  Robert  H.  Long's  proportion  as  afore- 
said, and  in  the  event  of  the  continued  insol- 
vency of  Mrs.  Jane  McLeod,  the  said  Mary  E. 
Rust  is  liable  for  one-half  of  the  amount  with 
which  the  said  Jane  McLeod  is  chargeable 
by  reason  of  the  insolvency  of  the  said 
Robert  H.  Long;  and  the  said  Mary  E.  Rust 
is  further  liable  for  one-half  the  amount 
885  of  $360.20,  *or  whatever  balance  it  may 
be  with  which  the  said  Jane  McLeod 
is  chargeable  as  her  proportion  of  the  said 
Joseph  Longs  debts. 

The  court  is  further  of  opinion,  that  George 
A.  Long,  being  now  insolvent,  and  a  large 
portion  of  the  proceeds  of  his  real  estate 
having  been  paid  over  to  him  under  decrees 
of  the  circuit  court,  and  the  said  creditors 
having  failed  to  appeal  from  said  decrees  or 
to  apply  for  a  rehearing  within  a  reasonable 
time,  they  are  now  precluded  from  asserting 
any  clami  against  ^ais.  jane  McLeod  and 
Mrs.  Mar>^  K.  Rust,  or  either  of  them,  grow- 
ing out  of  the  failure  of  the  said  George  A. 
Long  properly  to  meet  his  proportion  or  share 
of  Robert  H.  Long's  indebtedness;  the  true 
intent  and  meaning  of  this  decree  being  to 
charge  the  said  Jane  McLeod  and  the  said 
Mary  E.  Rust,  or  either  of  them,  with  such 
sums  or  amount  as  they  and  each  of  them 
would  be  liable  for,  if  the  said  George  A. 
Long  was  now  solvent  and  able  to  pay. 

The  court  is  further  of  opinion,  and  it  is 
so  decreed  and  ordered,  that  the  sum  of  six 
hundred  and  forty-nine  dollars,  or  whatever 
the  amount  may  be  under  the  control  of  the 
court,  proceeds  of  the  sale  of. George  A. 
Long's  real  estate,  is  properly  applicable  to 
the  debts  of  Joseph  Long,  deceased,  in  dis- 
charge of  Robert  H.  Long's  share  or  propor- 
tion of  said  debts;  and  the  individual  cred- 
itors of  the  said  George  A.  Long  can  only 
claim  any  surplus  remaining  after  the  cred- 
itors of  the  said  Joseph  Long  are  satisfied. 

The  court  is  further  of  opinion,  that  if 
either  of  said  heirs  shall  be  required  to  pay 
more  than  his  or  her  just  proportion  of  the 
debts  of  Joseph  Long,  deceased,  in  conform- 
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ity  with  the  principles  of  this  decree,  it  will 
be  proper  for  the  circuit  court  to  render  a 
decree  for  contribution  against  the  heir  pri- 
marily liable  in  favor  of  the  heir  so  pay- 
ing. 
886  *It  is  further  ordered  and  decreed, 

that    this    cause    be    remanded    to    the 
circuit  court,  to  be  there  proceeded  with  in 
accordance  with  the  views  herein  expressed. 
Decree  reversed. 


387  ^'Harrison's  Ex'ors  ft  als.  v.  Pasme 

&  als. 

November   Term,    1879,   Richmond. 
Asalirnm^nt    of    Do^ver    from    Proceeds    of 
Sale — Creditors — Consent     of     Parties.*— 

Where,  in  a  suit  in  equity,  brought  for  the  pur- 
pose of  subjecting  the  real  estate  of  a  decedent  to 
the  payment  of  his  lien  debu,  and  an  assignment 
of  dower  to  his  widow,  the  dower  cannot  be  as- 
signed in  kind,  and  it  is  necessary  to  sell  the  whole 
real  estate,  and  to  satisfy  the  claim  of  dower  out 
of  the  proceeds,  the  court  cannot,  without  the  con- 
sent of  all  the  parties,  satisfy  said  claim  by  the 
payment  of  a  gross  sum  out  of  the  said  proceeds, 
but  must  securely  invest  one-third  of  said  proceeds 
and  direct  the  interest  on  such  investment  to  be 
paid  to  the  widow  during  her  life,  in  satisfaction 
of  her  claim  of  dower. 

This  was  an  appeal  from  a  decree  of  the 
circuit  court  of  Madison  county,  made  on  the 
3d  of  April,  1874,  in  two  causes  pending  in 
s  ''\  court,  brought  by  John  Harrison's  exec- 
utors and  other  lien  creditors  of  Jackson  & 
Crisler,  and  Jackson,  Crisler  &  Co.,  to  subject 
the  property  of  the  partners  to  the  payment 
of  their  debts.  The  only  question  in  this 
court  referred  to  the  dower  interest  of  Mrs. 
Cordelia  Jackson,  the  widow  of  Thomas  R. 
Jackson,  deceased.  The  commissioners  re- 
ported that  the  dower  of  the  widow  could 
not  be  laid  off  in  kind,  and  Commissioner 
Humphreys  reported  that  the  value  of  the 
land  was  $5.000— one-third  of  which  was 
$1,500 — and  he  estimated  the  widow's  fee 
simple  value  of  her  dower  at  $1,206.  The 
plaintiffs  excepted  to  the  report  for  allow- 
ing the  widow  the  fee  simple  value  of  her 
dower  estate,  and  insisted  that  the  dower 
money  should  be  invested  under  an  order 
of  the  court,  and  the  interest  thereon  paid 
to  her  annually. 

388  *When  the  cause  came  on  to  be  heard, 
the  court  overruled  the  exception  to 

the  report,  and  made  a  decree  in  favor  of 
Mrs.  Jackson  for  the  said  sum  of  $1,206,  to 
be  paid  out  of  the  proceeds  of  the  sale  of 
t^Te  land.  And  the  nlaintiffs  thereupon  ob- 
tained an  appeal  to  this  court. 

A.  R.  Blakey,  for  the  appellants. 

The  Attorney-General  and  Gray,  for  the 
appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  question  presented  for  the  decision  of 
the  court  in  this  case  is,  whether,  where,  in  a 
suit  in  equity  for  an  assignment  of  dower, 


*Asslirnnient   of   Dower. — See   also   White  v. 
White  et  aU,  16  Gratt.  264;  Wilson  v.  Branch,  77  Va.  65. 


it  cannot  be  assigned  in  kind,  and  a  sale  of 
the  subject  in  which  the  claim  to  dower  exists 
is  necessary  in  order  to  satisfy  the  claim  out 
of  the  proceeds  of  the  sale,  such  claim  is  to 
be  satisfied  by  the  payment  of  a  gross  sum,  as- 
certained to  be  the  value  of  said  claim,  or, 
by  securely  investing  in  a  loan,  at  legal  in- 
terest, one-third  of  the  amount  of  the 
proceeds  of  sale  of  the  said  subject,  and  by 
paying  to  the  claimant  the  interest  which 
may  accrue  on  the  said  investment  during 
her  life,  the  creditors  of  the  husband,  hav- 
ing liens  on  his  real  estate  subject  to  the 
said  claim  to  dower  therein,  not  having  con- 
sented that  it  should  be  compensated  by  the 
payment  of  a  sum  of  monev  in  gross  out  oi 
the  proceeds  of  sale  of  the  said  estate,  but, 
on  the  contrary,  insisting  that  it  should  be 
satisfied  by  securely  investing  in  a  loan,  at 
legal  interest,  one-third  of  the  amount  of 
the  proceeds  of  sale  of  the  said  estate,  and 
by  paying  to  the  claimant  the  interest 
which  may  accrue  on  the  said  investment 
during  her  life,  as  aforesaid. 

The  circuit  court,  in  the  decree  appealed 
from,  held  that  such  a  claim  should  be  com- 
pensated by  the  payment  of  a  sum  of  money 
in  gross,  and  decreed  accordingly.  The 
889  appellants,  ♦on  the  contrary,  insist 
that  the  said  decree  is  erroneous,  and 
that  instead  thereof  the  circuit  court  ought 
to  have  decreed  satisfaction  of  the  said  claim 
by  investing  in  a  loan,  at  legal  interest,  one- 
third  of  the  amount  of  the  proceeds  of  sale  of 
the  said  estate,  and  by  paying  to  the  claimant 
the  interest  which  may  accrue  on  the  said 
investment  during  her  life,  as  aforesaid. 

This  court  is  of  opinion  that  the  circuit 
court  did  so  err  in  so  decreeing,  and  that, 
instead  of  so  decreeing,  it  ought  to  have 
decreed  a  satisfaction  of  the  said  claim  in 
the  manner  and  by  the  means  insisted  on 
by  the  appellants,  as  aforesaid. 

The  three  cases  cited  and  relied  on  by  the 
counsel  for  the  appellants  in  support  of 
their  view,  in  the  petition  for  the  appeal  in 
this  case,  seem  to  be  conclusive  in  their 
favor.  They  are  Herbert  &  others  v.  Wren 
&  others,  7  Cranch.  370;  Wilson  &  others 
V,  Davisson,  2  Rob.  Va.  R.  384,  and  Blair  x\ 
Thompson  &  others,  11  Gratt.  441. 

In  Herbert  &  others  v.  Wren  &  others, 
the  opinion  of  the  supreme  court  of  the 
United  States  was  delivered  by  Marshall, 
Ch.  J.  One  of  the  marginal  notes  of  the 
decision  is  that  "a  court  of  chancery  cannot 
allow  a  part  of  the  purchase  money  in  lieu 
of  dower  where  the  estate  is  sold,  unless  by 
consent  of  all  parties  interested."  In  that 
case,  Joseph  Deane  became  a  purchaser  of 
the  land  which  was  subject  to  a  claim  for 
dower.  In  the  suit  in  equity  brought  against 
him  and  other  defendants  by  the  claimant, 
she  said  in  her  bill  that  the  defendant  Deane 
had  not  paid  the  purchase  money  of  the 
said  land,  and  was  willing,  should  the  court 
decree  dower  in  the  premises,  to  give  an 
equivalent  in  money  in  lieu  thereof.  The 
bill  as  to  him  was  taken  for  confessed.  The 
circuit  court  decreed  in  favor  of  her  claim  to 
dower,  and  decreed  her  a  sum  in  gross  as 
equivalent  therefor.    The  other  defendants 
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the  trustees  of  P.  R.  Fendall,  appealed  from 

the  decree.  In  the  course  of  the  opinion,  the 

Chief  Justice  said:  "It  remains  to  en- 

390  quire,   *whether   the   allo\*ance    of   a 
sum  in  gross  in  lieu  of  dower  in  the 

land  itself,  or  of  the  interest  on  one-third  of 
the  purchase  money,  might  legally  be  made. 
This  must  be  considered  as  a  compromise 
between  the  plaintiffs  and  the  defendant 
Deane.  His  assent  being  averred  in  the  bill, 
and  the  bill  being  taken  pro  confesso  as  to 
him,  this  may  be  considered  as  an  arrange- 
ment to  which  he  has  consented.  This,  how- 
ever, cannot  affect  the  other  defendants. 
They  have  a  right  to  insist  that  instead  of  a 
sum  in  gross,  one-third  of  the  purchase 
money  shall  be  set  apart,  and  the  interest 
thereof  paid  annually  to  the  tenant  in  dower 
curing  her  life."  And  in  the  decree  which  he 
prepared  to  be  entered  in  the  case,  there  is 
the  following  clause:  "The  court  is  further 
cf  opinion  that  if  the  parties,  or  either  of 
them,  shall  be  dissatisfied  with  the  allor- 
ment  of  a  sum  in  gross,  and  shall  prefer  to 
have  one-third  part  of  the  purchase  money 
^ven  by  the  said  Joseph  Deane  for  the  lands 
in  which  the  plaintiff  Susanna  claims  dower, 
set  apart  and  secured  to  her  for  her  life,  so 
that  she  may  receive,  during  her  life  the  in- 
terest accruing  thereon,  and  shall  apply  to 
the  circuit  court  to  reform  its  decree  in  this 
respect,  the  same  ought  to  be  done,"  &c. 

In  Wilson  &  others  v.  Davisson,  2  Rob. 
Va.  R.  384,  the  principle  laid  down  in  Her- 
bert &  others  v.  Wren  &  others,  7  C ranch. 
380,  that  where  land  in  which  there  is  a  right 
of  dower  is  sold  in  a  suit  to  which  the  ten- 
ant in  dower  is  a  party,  the  other  parties  in- 
terested "have  a  right  to  insist  that  instead 
of  a  sum  in  gross,  one-third  of  the  purchase 
money  shall  be  set  apart,  and  the  interest 
thereon  paid  annually  to  the  tenant  in  dower 
during  her  life,"  was  approved. 

In  M.  Blair  v.  Thompson  &  others,  11 
Gratt.  441,  it  was  held  by  the  whole  court- 
Allen,  P.,  delivering  an  opinion  in  which,  on 
that  branch  of  the  subject,  the  other  four 
judges  concurred— that  there  cannot  be  a  de- 
cree   for  a  specific  sum  in  lieu  of  dower 

391  without  the  assent  of  all  the  ♦parties 
interested.  As  authority  for  that  |)osi- 

tion  the  cases  of  Herbert  v.  Wren  and  Wil- 
son V.  Davisson,  before  referred  to,  were 
cited  in  the  opinion  of  Judge  Allen. 

The  same  doctrine  is  laid  down  in  the  fol- 
lowing cases,  viz:  Beavers  v.  Smith,  11  Alab. 
20-  Johnson  v.  Elliott,  12  Id.  112:  and  Fry 
V.  Merchants  Ins.  Co.,  15  Id.  810.  In  all  these 
cases  the  court  was  unanimous,  and  in  none 
of  them  did  any  judge  express  any  doubt  on 
the  subject.  In  Johnson  v.  Elliott.  Goldth- 
waite,  T.,  in  delivering  the  opinion  of  the 
court,  thus  declares:  "It  is  error  to  decree  a 
sum  certain  to  a  widow  in  li^u  of  dower, 
to  be  raised  by  a  sale  of  the  entire  estate  out 
of  which  the  dower  interest  arises.  The  de- 
cree should  be  for  the  payment  annually  of 
the  sum  ascertained  to  be  the  annual  value 
of  the  dower  interest."  See  also  Francis  & 
al    V.  Goddard,  18  Alab.  794,  new  series. 

Of  course  the  consent  of  all  persons  con- 
cerned, supposing  all  of  them  to  be  compe- 


tent to  give  such  consent,  will  authorize  the 
compensation  of  such  dower  claim  by  the 
payment  of  a  gross  sum.  But  without  such 
consent  it  can  only  be  compensated  by  set- 
ting apart  one-third  of  the  value  or  proceeds 
of  sale  of  the  land  subject  to  such  claim,  and 
giving  to  the  claimant  the  interest  which 
may  accrue  on  such  third  during  her  life.  Be- 
ing entitled  to  the  use  during  her  life  of  one- 
third  of  the  subject  in  which  she  has  a  dower 
interest,  and  that  subject  being  incapable  of 
division  and  therefore  sold,  the  proceeds  of 
sale  stand  in  place  of  the  land,  and  she  is 
entitled  to  the  benefit  of  one-third  of  such 
proceeds  during  her  life,  and  not  to  a  gross 
sum  out  of  such  proceeds,  at  least  unless 
the  other  parties  interested  therein  consent 
thereto.  To  allow  her  such  gross  sum  with- 
out such  consent,  might  be  to  take  away 
from  the  said  parties  a  substantial  part  of 
their  inheritance  in  the  event  of  her  early 
death  after  receiving  such  compensation. 

The  Attorney-General,  in  his  argu- 
392  ment  of  this  case,  cites  ♦in  support  of 
a  different  view,  for  which  he  con- 
tends, the  cases  of  White  v.  White,  &c.,  16 
Gratt.  264;  Jaege,  &c.  v.  Bossieux,  15  Id.  83; 
Simmons  v.  Lyles,  &c.,  27  Id.  922.  We  do 
not  think  there  is  anything  in  either  of 
those  cases  in  conflict  with  the  doctrine 
hereinbefore  laid  down  or  the  cases  herein- 
before cited  in  support  of  it.  But  we  do  not 
deem  it  necessary  to  review  in  detail  the 
cases  cited  by  the  Attorney-General. 

Upon  the  whole,  we  are  of  opinion,  that 
the  decree  appealed  from  is  erroneous  and 
ought  to  be  reversed  and  annulled,  and  the 
cause  remanded  to  the  said  circuit  court  for 
further  proceedings  to  be  had  therein  in 
conformity  with  the  foregoing  opinion. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
said  circuit  court  erred  in  overruling  the  ex- 
ception taken  by  the  plaintiffs,  the  creditors 
in  the  said  suits,  to  the  report  of  Commis- 
sioner Humphreys,  of  the  19th  day  of  Sep- 
tember, 1873,  and  confirming  said  report  as 
to  the  matter  of  the  said  exception,  and  de- 
creeing that  James  L.  Kemper  and  W.  O. 
Fry,  commissioners,  out  of  any  money  then 
in  their  hands  or  thereafter  to  come  to  their 
hands,  arising  from  the  proceeds  of  the  sale 
of  the  real  estate  of  Thomas  B.  Jackson,  de- 
ceased, do  pay  to  Isaac  N.  Lindsey,  in  right 
of  his  wife  Cordelia  E.  Lindsey,  the  sum  of 
$1,206,  with  interest  thereon  from  the  6th  of 
August,  1871,  in  full  of  the  fee  simple  value 
of  her  dower  in  the  real  estate  of  her  de- 
ceased husband;  and  that  instead  of  doing 
so.  the  said  circuit  court  ought  to  have  sus- 
tained the  said  exception,  and  decreed  to  her, 
in  compensation  and  satisfaction  of  her  said 
dower,  the  use  for  her  life  of  one-third  of  the 
proceeds  of  the  sale  of  the  said  real- estate, 
which  third  amounts  to  the  sum  of  fifteen 
hunrVcd  dollars;  to  be  loaned  out  on 
398  good  security  during  *her  life,  and  the 
interest  thereon  accruing  during  that 
period  paid  to  her  annually  under  the  order 
of  the  said  circuit  court.  And  ought  also  to 
have  decreed  payment  to  her  of  interest  on 
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the  said  sum  of  fifteen  hundred  dollars  from 
the  6th  day  of  August,  1871,  the  date  of  the 
sale  of  the  said  real  estate,  until  the  said 
sum  shall  be  loaned  out  as  aforesaid. 

Therefore  it  is  decreed  and  ordered  that 
so  much  of  the  decree  appealed  from  as  is 
above  declared  to  be  erroneous  be  reversed 
and  anulled  and  the  residue  thereof  affirmed; 
and  that  the  appellees,  Isaac  N.  Lindsey  and 
Cordelia  E.  Lindsey,  his  wife,  do  pay  to  the 
appellants  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  aforesaid 
here. 

And  it  is  ordered  that  this  cause  be  re- 
manded to  the  said  circuit  court  for  further 
proceedings  to  be  had  therein  in  conformity 
with  the  foregoing  opinion  and  decree. 

Which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Madison  county. 

Decree  reversed. 


3M 


♦Bait.  A  Ohio  R.  R.  Co.  v.  NocU's 
Adm'r. 

November   Term,    1879,   Richmond. 

I.  Railroads — Action  for  Personal  Injnrlea 
— Forelirn  Corporations  —  Removal  to 
Federal  Court.* — A  railroad  <:ompany,  incor- 
porated in  another  state,  which  leases  a  road  lying 
in  this  state,  and  operates  it  as  the  owner  of  the 
same,  is  liable  to  be  sued  in  the  courts  of  Vir- 
ginia for  an  injury  which  occurred  on  said  road 
operated  in  this  state;  and  said  foreign  company 
has  no  right  to  remove  the  suit  to  the  United 
States  court. 

II.  Same — Same — Same — Same.— Whilst  the  Bal- 
timore &  Ohio  R.  R.  Co.,  as  a  corporation  of  the 
state  of  Maryland,  can  have  no  legal  existence  out- 
side of  that  state,  yet,  as  the  lessee  of  a  Va.  rail- 
road company,  exercising  all  the  powers  and  func- 
tions of  the  latter,  it  may  be  subject  to  all  its 
duties  and  obligations.  So  acting,  it  may  be  treated 
as  a  Va.  corporation  quoad  the  line  of  railroad 
under  its  control  in  Va.,  so  far,  at  least,  as  its  lia- 
bility to  the  citizens  of  Va.  is  concerned. 

III.  Same — Injury  to  Paasenirer — Presump- 
tion of  Nevliflrence.t — When  injury  or  dam- 
age happens  to  a  passenger  by  the  breaking  down 
or  overturning  of  a  railroad  train,  or  the  breaking 
down  of  a  bridge,  wheel  or  axle,  or  by  any  other 
accident  occurring  on  the  road,  the  presumption 
prima  facie  is,  that   it   occurred   by  the  negligence 

'Removal     of    Causes — Corporations. — "If 

it  is  liable  to  suit  in  the  State,  it  is  because  it  is  an 
inhabitant  of  the  State,  as  decided  by  Railroad  Co. 
V.  Harris,  12  Wall.  65,  and  if  it  is  an  inhabitant  of 
the  State,  when  it  is  sued  by  a  citizen  of  the  same 
State,  the  case  cannot  be  removed  into  the  Federal 
Court.  This  has  been  expressly  held  in  B.  &  O.  R. 
R.  Co.  V.  Wightman*8  adm'r.  29  Gratt.  431,  and  B. 
&  O.  R.  Co.  V.  Noiell's  adm'r,  32  Gratt.  394.  These 
cases  are  the  necessary  result,  of  the  cases  of  Gal- 
lahcr's  adm'r  v.  B.  &  O.  R.  Co..  12  Gratt.,  and  Rail- 
road Co.  V.  Harris,  12  Wall.  If  these  cases-  were 
directly  decided,  then  the  late  Virginia  cases  are  nec- 
essarily correct."  B.  &  O.  R.  Co.  v.  P.  W.  &  Ky. 
R.  R.  Co.,  17  W.  Va.  876. 

tlnjurr  to  Passenarer — ^Presumption  of 
Neflrilfrence. — See  also  14  Am.  &  Eng.  R.  Cas., 
N.  S.,  note,  289,  et  seq.  Carrico  v.  West  Virginia, 
etc.,  R.  Co.,  39  W.  Va.  104. 


of  the  railroad  company,  and  the  burden  of  proof 
is  on  the  company  to  establish  that  there  has  been 
no  negligence  whatsoever,  and  that  the  damage  has 
been  occasioned  by  inevitable  casuality,  or  by  some 
cause  whicn  human  care  and  foresight  could  not 
prevent. 

IV.  Same — Carriaire  of  Passenirers — ^Deorree 
of  Care.t — The  law,  in  tenderness  to  human  life 
and  limbs,  holds  railroad  companies  liable  for  the 
slightest  negligence,  and  compels  them  to  repel,  by 
satisfactory  proof,  every  imputation  of  such  negli- 
gence; and  therefore,  where  the  death  of  a  pas- 
senger on  said  railroad  is  caused  by  the  slig:htest 
neglect,  against  which  iiuman  prudence  and  fore- 
sight could  have  guarded,  the  company  is  liable 
in  damages  for  such  death. 

895  *V.  Same — Same — Same. — Railroad  compa- 
nies are  held  by  law  to  the  utmost  care,  not 
only  in  the  management  of  their  trains  and  cars^ 
but  also  in  the  structure,  repair  and  care  of  the 
track  and  bridges,  and  all  other  arrangements  nec- 
essary to  the  safety  of  passengers. 

VI.  Charles  L.  Noell's  adm'r  brought  suit  against  tke 
Baltimore  &  Ohio  Railroad  Company,  lessees  of  the 
Washington  City,  Virginia  \Lidland  and  Great 
Southern  railroad,  running  from  the  town  of  Stras- 
burg,  in  Shenandoah  county,  to  the  town  of  Har- 
risburg,  in  Rockingham  county,  to  recover  damages 
for  the  death  of  said  Noell,  which  occurred  fay 
what  is  known  as  the  "Narrow  Passage  bridge  dis- 
aster," in  the  said  county  of  Shenandoah,  Vir^ 
ginia.  N  w;}s  an  unmarried  young  man,  whose 
father  was  dead,  and  who  lived  with  and  cared  for 
his  mother.  On  the  trial,  on  the  motion  of  the 
plaintiff,  the  circuit  court  instructed  the  jury  as 
follows: 

1.  Same — Same — Same — ^Damagres.S — If  the 
jury  believe  from  the  evidence  that  such  pru- 
dence, foresight  and  skill  (as  that  required  of 
railroad  companies  as  above  indicated)  were  not 
used  by  said  company  in  respect  to  "Narrow 
Passage  bridge,"  by  the  breaking  of  which  Charles 
L.  Noell  was  killed,  they  shall  find  for  the  plain- 
tiff, and  assess  the  damages  for  such  killing  at 
such  sum  as  they  may  deem  fair  and  just  under 
all  the  circumstances  of  the  case,  such  damages 
not  to  exceed  ten  thousand  dollars. 

2.  'WronflTful  Death — ^Dama^es — Mortalltr 
Tables. II — In  ascertaining  such  damages,  the 
jury  should  find  the  sum  with  reference,  first,  to 
the  pecuniary  loss  of  Phoebe  Ann  Noell,  the 
mother  of  said  Charles  L.  Noell,  by  the  death 
of  said  Charles  L.  Noell,  fixing  the  same  at  such 
sum  as  would  be  equal  to  the  probable  earnings 


t  Carriage  of  Passenirers — ^Dc^ree  of 
Care. — See  also  Va.  Cent.  R.  R.  Co.  v.  Sanger,  IS 
Gratt.  230;  9  Am.  &  £ng.  R.  Cas.,  N.  S.  note.  652. 
et  seq.  The  principle  case  is  distinguished  in  Gregory 
V.  Ohio,  etc.,  R.  Co.,  37  W.  Va.  621. 

ID  eat  It  by  'Wroavful  Act— Elements  of 
Dama«re. — See  also  11  Am.  &  Eng.  R.  Cas.  N.  S,. 
extensive  note,  750  et  seq.  And  in  Simmons  &  Winch 
V.  McConnell.  86  Va.  494;  Couch  v.  Chesapeake,  etc, 
R.    Co.,   45   W.    Va.    55,   citing  the   leading  case. 

II  Same — Same — Solatium  for  TVounded 
Feeltnnrs. — See  II  Am.  &  Eng.  R.  Cas.,  N.  S.,  ex- 
tensive note,  755  <rf  seq.  See  also  Turner  v.  Norfolk, 
etc.,  R.  Co..  40  W.  Va.  688;  Matthews  v.  Warner, 
29  Gratt.  576;  Anderson  v.  Hygeia  Hotel  Co.,  92 
Va.    692. 

I] Same — Evidence — Mortality  Tables.— See 
also  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  note,  600. 
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of  th^  said  Charles  L.  Noell,  taking  into  consid- 
eration the  age,  business  capacity,  experience, 
habits,  energy  and  preseverance  of  the  deceased 
during  what  would  probably  have  been  his  life- 
time and  the  lifetime  of  said  Phoebe  Ann  Noell, 
if  he  had  not  been  killed.  Second.  In  ascertain- 
ing the  probability  of  life,  the  jury  have  the  right 
to  determine  the  same  with  reference  to  recog- 
nized scientific  tables  relating  to  the  expectation 
of  human  life.  Third.  By  adding  thereto  com- 
pensation for  the  loss  of  his  care,  attention  and 
society  to  his  mother;  and  Fourth.  By  adding 
such  sum,  as  they  may  deem  fair  and  just,  by 
way  of  solace  and  comfort  to  his  said  mother,  for 
the  sorrow,  suffering  and  mental  anguish  occa- 
sioned by  his  death — Held:  There  was  no  error 
in  either  of  the  instructions. 
396  *VII.  Same— Pleadinir— Statute.— In 
an  action  under  chap.  145,  f{  7-9  of  the 
Code  of  1873,  it  is  not  necessary  to  aver  in  the 
declaration  for  whose  benefit  the  suit  is  prose- 
cuted. Bait.  &  Ohio  R.  R.  Co.  v.  IVightman's 
Adm'r,   29   Gratt.   431. 

This  case  was  heard  at  Staunton,  but  was 
decided  in  Richmond.  It  was  an  action  of 
trespass  on  the  case  by  Charles  L.  Noell's 
administrator  against  the  Baltimore  and 
Ohio  Railroad  Company,  lessees  of  the 
Washington  City,  Virginia  Midland  and 
Great  Southern  Railroad  Company  from  the 
town  of  Strasburg,  in  Shenandoah  county,  to 
Harrisonburg,  in  Rockingham  county,  to  re- 
cover damages  for  the  death  of  said  Noell 
upon  the  said  railroad  in  the  county  of  Shen- 
andoah. On  the  trial  of  the  cause  there  was 
a  verdict  and  judgment  in  favor  of  the  plain- 
tiff for  the  sum  of  $4,925;  and  the  defendant 
obtained  a  writ  of  error  and  supersedeas  to 
this  court. 

The  defendant  took  two  exceptions  to  rul- 
ings of  the  court.  The  first  was  to  the  refusal 
of  the  court  to  remove  the  cause  to  the 
United  States  court,  on  the  ground  that  the 
Baltimore  and  Ohio  R.  R.  Co.  was  a  foreign 
corporation;  and  the  second  was*  to  instruc- 
tions given  bv  the  court  on  the  motion  of 
the  plaintiff.  The  grounds  of  these  exceptions 
arc  stated  in  the  opinion  of  Judge  Christian. 

H.  W.  Sheffey  and  Williams  &  Bro.,  for 
appellant. 

Moses  Walton  for  the  appellee. 

CHl^TSTlAN,  J.  This  is  a  writ  of  error 
to  a  judgment  of  the  circuit  court  of  Shen- 
andoah county. 

The  action  was  brought  bv  the  personal 
representative  of  Charles  L.  Noell,  who  was 
killed  on  the  cars  of  the  Baltimore  and  Ohio 
Railroad  Company,  at  "Narrow  Passage" 
bridge,  in  the  county  of  Shenandoah.  There 
was  a  verdict  and  judgment  for  the 
897  olaintiff  for  the  sum  *of  $4,925,  with 
interest  from  the  date  of  the  verdict, 
April  30th,  1878;  and  to  this  judgment  a  writ 
of  error  was  awarded  by  one  of  the  judges 
of  this  court. 

Several  speci6c  grounds  of  error  are  al- 
leged in  the  petition  and  relied  upon  in  ar- 
gument at  the  bar.  Each  will  be  duly  con- 
sidered, though  not  in  the  precise  order  pre- 
sented in  the  petition. 

The  first  Question  raised  in  the  bills  of  ex- 
ception filed  is,   whether  the  circuit   court 


erred  in  refusing  to  remove  the  case,  on  mo- 
tion of  the  plaintiff  in  error,  to  the  circuit 
court  of  the  United  States  for  the  western 
district  of  Virginia.  This  question  was  de- 
termined by  this  court  in  the  case  of  the 
Bait.  &  Ohio  R.  R.  Co.  v.  Wightman's  adm'r, 
29  Gratt.  431.  The  plaintiff  in  error  in  that 
case  was  the  same  corporation  against 
whom  suit  was  brought  and  damages  re- 
covered in  the  case  at  bar.  It  was  a  suit,  too, 
brought  by  the  personal  representative  of  a 
party  killed  at  the  same  time  and  place  at 
which  the  intestate  of  defendant  in  error 
was  killed — both  having  lost  their  lives  in 
the  fearful  calamity  known  as  the  "Narrow 
Passage  bridge  disaster." 

In  that  case  it  was  held  that  where  a  rail- 
road company  which  was  incorporated  in 
another  state  leases  a  railroad  lying  in  this 
state,  and  operates  the  same  as  owner 
thereof,  and  an  injury  occurs  on  said  rail- 
road, the  person  having  the  right  of  action 
for  such  injury  may  sue  the  railroad  com- 
pany in  the  courts  of  this  state;  and  such 
company  has  no  right  to  remove  the  suit  to 
the  federal  courts. 

It  was  further  held  that,  while  the  Balti- 
more and  Ohio  railroad,  as  a  corporation  of 
the  state  of  Maryland,  could  have  no  legal 
existence  outside  of  that  state,  yet,  as  the 
lessee  of  a  Virginia  railroad  company,  exer- 
cising all  the  functions  and  powers  of  the 
latter,  it  may  be  subject  to  all  its  duties  and 
obligations,  and  that,  so  acting,  it  must  be 
treated  as  a  Virginia  corporation  quoad  hoc 
the  line  of  railroad  under  its  control,  so  far, 
at  least,  as  its  liability  to  its  own  citizens  is 

concerned. 
898  *The  company  derives  all  its  powers 
and  privileges  from  the  charter  of  the 
company  which  owns  the  road ;  it  must  be 
subject  to  all  the  duties  imposed  on  that  com- 
pany, and  among  these  is  the  obligation  to 
answer  in  our  own  courts  to  our  own  citizen.^ 
for  any  damage  resulting  from  its  conduct. 

Without  any  further  discussion  of  this 
question,  it  is  sufficient  to  refer  to  the  well 
considered  opinion  of  Judge  Staples  in  this 
very  recent  case  against  the  same  defend- 
ant, and  to  the  cases  cited  in  that  opinion. 

I  am.  therefore,  of  opinion  that  the  circuit 
court  did  not  err  in  refusing  to  remove  the 
case    to  the  circuit  court  of  the  United  States. 

I  am  further  of  opinion  that  the  circuit 
court  did  not  err  in  overruling  the  demurrer 
to  the  plaintiff's  declaration.  The  questions 
raised  by  the  demurrer  are  the  same  as  those 
decided  by  this  court  in  the  case  of  Bait,  h 
Ohio  R.  R.  Co.  V.  Wightman's  adm'r,  and 
reaffirmed  in  Mathews  v.  Warner's  adm'r, 
29  Gratt.  570;  which  cases  are  conclusive  in 
support  of  the  judgment  of  the  circuit  court 
upon  the  demurrer. 

Having  disposed  of  these  preliminary 
questions,  we  now  proceed  to  consider  the 
more  important  and  difficult  questions  af- 
fecting the  merits  of  the  case. 

And  at  first  it  is  to  be  noted,  that  there 
was  in  this  case  no  motion  to  set  aside  the 
verdict  as  contrary  to  the  evidence;  conse* 
quentlv  we  have  no  certificate  of  the  facts 
proved,  but  only  of  so  much  of  the  evidence 
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as  may  be  necessary  to  give  application  to 
the  instructions  asked  for  on  both  sides. 
These  were  numerous,  and  very  fully  pre- 
sented the  legal  propositions  contended  for 
by  the  counsel  on  each  side. 

The  defendant  in  the  court  below  (plain- 
tiff in  error  here)  asked  for  eleven  speciAc 
instructions;  all  of  which  were  given  by  the 
circuit   court,   and   of   course   need   not   be 

considered  by  this  court. 
889  ♦The  questions  we  have  to  determine 
arise  upon  the  instructions  given  at 
the  instance  of  the  plaintiff  in  the  court  be- 
low, and  which  were  assailed  here  as  not 
expounding  the  law  correctly. 

The  instructions  are  as  follows: 

1.  When  injury  or  damage  happens  to  a 
passenger  by  the  breaking  down  or  overturn- 
ing of  a  railroad  train,  or  breaking  down  of 
a  bridge  or  wheel  or  axle,  or  by  any  other  ac- 
cident occurring  on  the  road,  the  presump- 
tion prima  facie  is,  that  it  occurred  by  the 
negligence  of  the  railroad  company;  and 
the  burden  of  proof  is  on  the  company  to 
establish  that  there  has  been  no  negligence 
whatsoever,  and  that  the  damage  has  been 
occasioned  by  inevitable  casualty,  or  by 
some  cause  which  human  care  and  foresight 
could  not  prevent. 

2.  The  law,  in  tenderness  to  human  life 
and  limbs,  holds  railroad  companies  liable 
for  the  slightest  negligence,  and  compels 
them  to  repel  by  satisfactory  proofs  every 
imputation  of  such  negligence.  When  car- 
riers undertake  to  convey  passengers  by  the 
powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they 
be  held  to  the  greatest  possible  care  and 
diligence.  Any  negligence  or  default  in  such 
case  makes  such  carriers  liable  in  damages 
under  the  statute. 

3.  The  Baltimore  and  Ohio  Railroad 
Company,  as  a  common  carrier  of  passen- 
gers, was  bound  to  exercise  the  utmost  de- 
gree of  diligence  and  care  in  safely  trans- 
porting Charles  L.  Noell  upon  his  journey. 

4.  The  slightest  neglect  against  which  hu- 
man prudence  and  foresight  might  have 
guarded,  and  by  reason  of  which  his  death 
may  have  been  occasioned,  renders  such 
company  liable  in  damages  for  such  death. 

5.  Said  railroad  company  is  held  by  the 
law  to  the  utmost  care,  not  only  in  the  man- 
agement of  its  trains  and  cars,  but  also  in 
the  structure,  repair,  and  care  of  the  track 
and  bridges,  and  all  other  arrangements  nec- 
essary to  the  safety  of  passengers. 

400  *6.  Therefore  if  the  jury  believe 
from  the  evidence,  that  such  pru- 
dence, foresight  and  skill  were  not  used 
by  said  company  in  respect  to  Narrow  Pas- 
sage bridge,  by  the  breaking  of  which 
Charles  L.  Noell  was  killed,  they  should 
find  for  the  plaintiff,  and  assess  the  dam- 
ages for  such  killing  at  such  sum  as  they 
may  deem  fair  and  just  under  the  circum- 
stances of  the  case,  such  damages  not  to 
exceed  ten  thousand  dollars. 

7.  In  ascertaining  such  damages  the  jury 
should  find  the  sum  with  reference,  first: 

To  the  pecuniary  loss  sustained  by  Phoebe 
Ann  Noell.  the  mother  of  said  Charles  L. 
Noell,  by  the  death  of  said  Charles  L.  Noell, 


fixing  the  sum  at  such  sum  as  would  be 
equal  to  the  probable  earnings  of  the  said 
Charles  L.  Noell,  taking  into  consideration 
the  age,  business  capacity,  experience,  hab- 
its, energy  and  perseverance  of  the  deceased 
during  what  would  probably  have  ,been  hi< 
lifetime,  and  the  lifetime  of  said  Phoebe 
Ann  Noell,  if  he  had  not  been  killed. 

Second.  In  ascertaining  the  probability  of 
life,  the  jury  have  a  right  to  determine  the 
same  with  reference  to  recognized  scientific 
tables  relating  to  the  expectation  of  human 
life. 

Third.  By  adding  thereto  compensation 
for  the  loss  of  his  care,  attention  and  so- 
ciety to  his  mother.    And 

Fourth.  By  adding  such  further  sum  as 
they  may  deem  fair  and  just  by  way  of  sol- 
ace and  comfort  to  his  said  mother  for  the 
sorrow,  suffering  and  mental  anguish  occa- 
sioned to  her  by  his  death. 

To  the  giving  of  which  instructions,  and 
each  of  them,  the  defendant  by  its  counsel 
objected;  but  the  court  overruled  the  objec- 
tion and  gave  the  said  instructions  to  the 
jury;  to  which  action  and  ruling  of  the  court 
the  defendant,  by  its  counsel,  excepted,  and 
prayed  that  this,  its  bill  of  exceptions,  be 
signed,  sealed  and  enrolled,  which  is  done 

accordingly. 
401  ♦Now  it  is  to  be  noted,  that  these 
instructions,  from  the  first  to  the  fifth 
inclusive,  are  in  totidem  verbis  those  which 
were  passed  upon,  and  declared  by  this 
court  as  correctly  expounding  ^he  law  in  the 
case  of  Balto.  &  Ohio  R.  R.  Co.  v.  Wight- 
man's  adm'r  (supra).  With  reference  to  them, 
this  court  said  in  that  case,  "We  do  not 
deem  it  necessary  to  enter  into  any  discus- 
sion of  the  propositions  of  law  involved  in 
these  instructions.  It  is  sufficient  to  say  that 
they  are  fully  sustained  by  the  elementary 
writers,  and  by  the  opinions  of  the  most 
respectable  courts  in  this  country.  The  de- 
cisions on  this  subject  are  given  in  Wharton 
on  Negligence,  §§627,  to  661,  inclusive;  also 
§  422,  and  the  notes  to  these  sections;  Red- 
field  on  Carriers  and  Bailees,  §  346.  See 
also  Parish  &  Co.  v.  Reigle,  11  Gratt.  697." 

Upon  mature  consideration  of  the  argu- 
ments addressed  to  us  by  the  learned  coun- 
sel in  the  case  before  us,  and  upon  a  care- 
ful review  of  the  authorities,  we  have  no 
hesitation  in  affirming,  that  the  first  five 
instructions  were  properly  given,  as  cor- 
rectly declaring  the  law  upon  the  facts 
proved  in  this  case,  respecting  the  duties 
and  liabilities  of  common  carriers. 

The  seventh  instruction,  on  the  second. 
third  and  fourth  propositions  therein  af- 
firmed, raises  questions  which  were  not 
raised  or  passed  upon  by  this  court  in  the 
case  above  referred  to. 

That  instruction  is  in  these  words: 

VII.  In  ascertaining  such  damages  the 
jury  should   find   the   same  with  reference — 

1st.  To  the  pecuniary  loss  sustained  by 
Phnpbe  Ann  Noell  the  mother  of  said  Charles 
L.  Noell,  by  the  death  of  said  Charles  L 
Noell,  fixing  the  same  at  such  sum  as  would 
be  eoual  to  the  probable  earnings  of  the  said 
Charles  L.  Noell,  takinj?  into  consideration 
the  age,  business  capacity,  experience,  hab- 
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its,    health,    energy    and     perseverance     of 

the  deceased  during  what  would  prob- 

408      ably  have  been  *his  lifetime,  and  the 

lifetime  of   Phoebe  Ann  Noell,  if  he 

had  not  been  killed. 

2d.  In  ascertaining  the  probability  of  life, 
the  jury  have  a  right  to  determine  the  same 
with  reference  to  recognized  scientific  tables 
relating  to  the  expectation  of  human   life. 

3d.  By  adding  thereto  compensation  for 
the  loss  of  his  care,  attention  and  society 
to  his  mother. 

4th.  By  adding  such  further  sum  as  they 
may  deem  fair  and  just  by  way  of  solace  and 
comfort  to  his  said  mother  for  the  sorrow, 
suffering  and  mental  anguish  occasioned  to 
her  by  his  death. 

To  the  first  and  second  clauses  of  this  in- 
struction there  can  be  no  valid  objection. 
The  first  clause  affirms  a  proposition  which 
has  received  the  sanction  of  nearly  all  the 
appellate  courts  of  this  country  where  the 
question  has  been  considered,  and  was  spe- 
cifically affirmed  by  this  court  in  Bait.  & 
Ohio  R.  R.  Co.  V.  Wightman's  adm'r  (supra). 
It  simply  informs  the  jury  that  in  ascertain- 
ing the  damages,  they  shall  assess  the  same 
with  reference  to  the  peculiar  loss  sustained 
by  the  mother  of  the  deceased,  by  fixing  the 
same  at  such  sum  as  would  be  equal  to  the 
probable  earnings  of  the  deceased;  taking 
into  consideration  the  age,  business  capac- 
ity, experience,  habits,  health,  energy  and 
perseverance  of  the  deceased  during  what 
would  probably  have  been  his  lifetime,  and 
the  lifetime  of  his  mother,  if  he  had  not 
been  killed. 

The  only  difference,  in  this  respect,  be- 
tween this  part  of  the  seventh  instruction 
and  that  given  in  Bait.  v.  Ohio  R.  R.  Co.  v, 
Wightman's  adm'r  is,  that  in  that  case 
the  damages  were  to  be  assessed  in  reference 
to  the  pecuniary  loss  sustained  by  the  wife 
and  children  of  the  deceased,  while  in  this 
case  the  instruction,  by  the  first  clause 
thereof,  pointed  to  that  pecuniary  loss  sus- 
tained by  the  mother  of  the  deceased.  The 
deceased  in  this  case  was  not  a  married  man; 
bis  mother,  with  whom  he  lived,  and  whose 
farm  he  managed  was  a  widow,  and  he 
403  her  only  son;  and  it  was  proved  that 
his  services  and  earnings,  as  manager 
and  cattle  dealer,  were  worth  from  $1,000  to 
$1,400  per  year;  and  she,  at  the  time  of  his 
death,  caused  by  the  "Narrow  Passage 
bridge  disaster,"  was  fifty-eight  years  of 
age,  and  in  sound  health. 

Although,  therefore,  the  party  for  whose 
benefit  the  suit  is  brought  is  the  wife  and 
children  in  the  one  case,  and  the  mother  'n 
the  other,  the  instructions  in  this  respect 
affirm  the  same  principle  in  regard  to  the 
assessment  of  damages  for  the  pecuniary 
loss  sustained. 

Nor  is  there  any  valid  objection  to  the 
second  clause  of  the  seventh  instruction, 
which  declares  that  "in  ascertaining  the 
probability  of  life,  the  jury  have  a  right  to 
determine  the  same  with  reference  to  rec- 
ognize scientific  tables  relating  to  the  ex- 
pectation of  human  life." 

This,  as  an  abstract  proposition  of  law,  n 


certainly  true.  See  Field  on  Damages,  § 
632,  and  cases  cited  in  note.  Neither  the 
facts  proved,  nor  all  the  evidence,  were  cer- 
tified, and  we  are  not  informed  by  the  rec- 
ord whether  any  such  tables  of  the  expec- 
tation of  life  were  exhibited.  It  would  cer- 
tainly have  been  more  regular  if  the  court 
had  specifically  referred  to  the  mortuary 
tables  which  are  recognized  by  the  courts  or 
this  commonwealth  relating  to  expectation 
of  life,  and  to  have  placed  such  tables  be- 
fore the  jury.  This  may  have  been  done,  so 
far  as  the  record  shows,  but  whether  done 
or  not,  it  stated  correctly  an  abstract  prop- 
osition of  law,  which  could  not  affect  the 
verdict  of  the  jury,  and  was  not  even  to  the 
prejudice  of  the  plaintiff  in  error. 

We  come  now  to  consider  the  last  two 
clauses  in  the  seventh  instruction,  which 
pfesent  a  question  of  much  more  difficulty. 
By  these  it  is  affirmed  that  the  jury  may 
estimate  the  damages — 

"3d.  By  adding  thereto  compensation  for 
the  loss  of  his  care,  attention  and  society  to 
his  mother. 

"4th.  By  adding  such  further  sum  as 
404      they  may  deed  ♦fair  and  just  by  way  of 
solace  to  his  said  mother  for  the  sor- 
row,  suffering    and    mental    anguish,    occa- 
sioned to  her  by  his  death." 

Now,  I  am  free  to  admit  that,  but  for  the 
peculiar  provisions  of  our  statute  and  its 
phraseology,  differing  from  those  of  all  the 
other  states  in  the  Union,  and  differing  m 
most  essential  particulars  from  the  English 
statute,  upon  which  most — indeed,  nearly  all 
— of  the  statutes  of  other  states  are  founded, 
the  instructions  given  in  the  clauses  quoted 
would  be  plainly  erroneous;  for  it  must  be 
admitted  that  in  construing  the  English  act, 
and  all  those  of  the  American  states 
founded  upon  it,  the  courts  have  very  uni- 
formly held  that  the  damages  provided  for 
and  recoverable  under  them  are  only  such 
as  are  pecuniary  and  actual.  Nor  can  any- 
thing be  allowed  as  damages  under  these 
statutes  (i.  e.,  the  English  act  and  those  which 
substantially  follow  it)  in  actions  by  or  for 
the  benefit  of  the  persons  entitled  thereto,  on 
account  of  the  physical  or  mental  sufferings 
of  the  deceased,  or  for  the  sorrow,  suffering 
or  grief  of  the  surviving  relatives  who  may  be 
entitled  to  recover.  See  Field  on  Damages, 
§  6^0,  and  rases  and  statutes  there  cited. 

The  English  act,  and  nearly  all  those  of 
the  American  states,  limit  the  recovery  of 
damages  for  the  death  or  injury  caused  by 
pegligence  or  wrongful  act,  either  in  express 
terms  or  by  necessary  implication  to 
such  damages  as  are  pecuniary  or  actual. 

Now,  the  seventh  section  of  our  statute  is 
totidem  verbis  with  the  corresponding  sec- 
tion of  the  English  act. 

But  the  Virginia  statute  differs  in  a  most 
material  particular  from  the  English  act  and 
those  modeled  after  it.  and,  indeed,  differs 
from  the  statutes  of  all  the  states. 

In  the  sections  which  define  the  character 
of  the  damages  recoverable  under  those  stat- 
utes, the  English  act  declares  tha^ "in  every 
such  instance  the  jury  may  give  such  dam- 
ages as  they  may  think  proportioned  to 
405      the    injury  resulting  *from  such  death 
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to  the  parties  respectively  for  whose 
benefit  such  action  shall  be  brough."  In  New 
York  and  all  other  states  in  which  their 
statutes  are  modeled  after  the  English  act, 
the  following  terms,  or  those  of  like  import, 
are  used:  *'The  jury  may  give  such  damages 
as  they  may  deem  fair  and  just  compensation 
with  reference  to  the  pecuniary  injuries  re- 
sulting from  such  death,"  &c.  In  our  statute, 
instead  of  these  words,  or  words  of  like  im- 
port, being  employed,  it  is  declared  that  "the 
jury  in  any  such  action  may  award  such 
damages  as  to  it  may  seem  fair  and  just," 
♦  *  *  in  no  case  the  sum  recovered  to  "ex- 
ceed the  sum  of  ten  thousand  dollars." 

Certainly,  in  the  Virginia  statute,  there 
are  no  words  of  limitation  (except  as  to  the 
amount  of  recovery),  as  in  the  English  act 
and  those  modeled  on  it,  confining  the  jucy 
in  the  assessment  of  damages  to  merely  pe- 
cuniary injury,  but  by  the  very  terms  of 
the  statute  the  damages  are  "such  as  to  the 
jury  may  seem  fair  and  just." 

We  are  bound  to  presume  that  the  Legis- 
lature was  familiar  with  the  English  statute 
and  that  of  the  other  states  of  the  Union, 
and  of  the  English  and  American  decisions 
under  them.  And  it  is  a  most  significant  fact 
that,  with  the  English  and  American  statutes 
before  them,  and  familiar,  as  we  must  pre- 
sume they  were,  with  the  decisions  under 
them,  the  legislature,  after  following  the 
English  statute  and  the  New  York  statute 
up  to  the  point  where  the  measure  of  dam- 
ages in  the  one  case  is  declared  to  be  "pro- 
portioned to  the  injury,"  and  in  the  other 
"with  reference  to  the  pecuniary  injuries  re- 
sulting from  such  death,"  at  that  point  dis- 
carded these  terms,  and  in  lieu  thereof 
adopted  the  language,  "Such  damages  as  to 
the  jury  shall  seem  fair  and  just."  It  is  im- 
possible to  conceive  that  the  omission  of 
such  language  and  the  adoption  of  other 
terms  meaning  the  very  reverse,  could  have 
been  accidental.  We  must  conclude  that  it 
was  done  with  a  design,  and  that  design 
WPS  plainly,  by  all  the  recognized 
406  rules  of  construction,  *to  declare  that 
in  an  action  for  the  death  of  a  party 
caused  "by  the  wrongful  act,  neglect  or  de- 
fault of  any  person  or  corporation,"  the 
damages  so  recovered  shall  not  be  "merely 
'pecuniary  injuries'  resulting  from  such 
death,"  but  "such  damages  as  to  the  jury 
may  seem  fair  and  just"  under  circum- 
stances of  each  particular  case. 

One  thing  is  certainly  plain  and  palpable, 
under  the  true  construction  to  be  given  to 
our  statute,  and  that  is,  that  the  jury  in  as- 
sessing damages  in  such  a  case  are  not  con- 
fined to  the  pecuniary  inhiry  merely  result- 
ing from  such  death.  This  precise  point 
was  decided  by  the  unanimous  judcjment  of 
this  court  (the  President  being  absent)  in 
Mathews  v,  Warner's  adm'r,  29  Gratt.  570. 
In  that  case  one  error  assigned  was  the  re- 
fusal of  the  court  to  give  the  following  in- 
struction asked  for  by  the  defendant,  as 
follows:  "If  the  jury,  from  the  evidence, 
should  find  for  the  plaintiff,  then  the  mea3- 
ure  of  damages  in  this  action  is  the  pecun- 
iary loss  sustained  by  the   mother  of   the 


plaintiff's  intestate,  by  reason  of  the  death 
of  said  Warner;  and  the  jury,  in  assessing 
the  damages,  must  confine  themselves  to 
injuries  of  which  a  pecuniary  estimate  can 
be  made  in  reference  to  a  reasonable  expec- 
tation of  pecuniary  benefit  as  of  right  •>r 
otherwise  to  his  said  mother  from  the  con- 
tinuance of  the  life  of  said  Warner;  and 
cannot  take  into  consideration  the  mental 
suffering  occasioned  by  his  death  to  his 
said  mother." 

This  court  held  that  there  was  no  error  in 
the  judgment  of  the  circuit  court  in  refusing 
to  give  this  instruction,  and  affirmed  the  ver- 
dict and  judgment  for  the  damages  assessed 
by  the  jury.  By  this  decision,  in  which 
this  court  reviewed  the  English  act,- and  the 
statutes  of  the  American  states,  and  care- 
fully construed  our  statute,  the  negative 
proposition  was  certainly  affirmed,  that  the 
jury  in  assessing  damages  were  not  confined 
to  injuries  of  which  only  a  pecuniary  esti- 
mate can  be  made  in  reference  to  a  reason- 
able expectation  of  pecuniary  benefit  from 
a  continuance  of  life  of  the  deceased. 
407  *I  think  this  case  is  conclusive  of 
the  case  before  us.  If,  as  was  held  in 
that  case,  the  jury  is  not  confined  in  assess- 
ing their  damages  to  the  mere  pecuniary 
loss  to  the  survivors  by  the  death  of  the  de- 
ceased, certainly  they  may  be  governed  by 
other  considerations  than  the  mere  pecun- 
iary loss.  It  is  fair  to  presume,  indeed  the 
conclusion  is  irresistible,  that  the  legislature, 
familiar  with  the  statutes  of  other  states,  and 
cognizant  of  the  decisions  under  them,  that 
the  damages  under  such  statutes  were  con- 
fined by  the  courts  to  mere  pecuniary  loss, 
changed  the  phraseology  of  our  statute  so 
that  the  damages  shoiild  not  be  proportioned 
to  the  pecuniary  injuries  only,  but  such 
"damages  as  to  the  jury  may  seem  fair  and 
just"  under  the  circumstances  of  the  par- 
ticular case. 

We  must  presume  that  the  legislature 
knew  the  force  and  effect  of  its  own  enact- 
ments as  compared  with  those  of  other  states 
and  the  judicial  construction  given  these 
statutes.  The  words  used,  not  by  accident, 
but  with  evident  design,  as  already  construed 
by  this  court  in  Mathews  v.  Warner's  adm'r 
(supra),  certainly  extended  the  statute  be- 
I  yond  the  scope  of  the  English  statute,  and 
of  all  the  American  statutes,  in  declaring,  in 
I  effect,  that  the  jury,  in  estimating  the  dam- 
I  ages  in  cases  of  the  death  of  a  party  caused 
i  "by  the  wrongful  act.  neglect  or  default  *'^f 
I  any  person  or  corporation,"  should  not  be 
!  confined  to  the  mere  pecuniary  loss  of  the 
I  survivors  for  whose  benefit  the  action  may 
be  brought. 

It  was  no  doubt  the  intention  of  the  leg- 
islature, by  this  enactment,  differing  so  es- 
sentially from  the  English  and  American 
statutes,  to  cut  the  gordian  knot  of  the  de- 
cisions which  tied  the  jury  down  to  a  con- 
sideration of  the  mere  pecuniary  loss  suf- 
fered by  the  survivors  of  the  deceased;  and 
to  declare,  in  effect,  that  where  any  person's 
"death  is  caused  by  the  wrongful  act,  neglect 
or  default  of  any  person  or  corporation,"  even 
if    such  person  be  one  whose  life  conferred  no 


144 


83  GRATT. 


Virginia  Reports,  Annotated. 


408,  409,  410,  411 


pecuniary  benefit;  if  such  person  be  an 

408  *aged  or  infirm  father,  or  husband,  or 
an  invalid  wife,  or  afflicted  child  (often 

dearer  to  its  parents  because  it  is  afflicted), 
the  death  of  such  a  person,  so  caused,  should 
be  the  subject  for  a  recovery  of  damages. 

It  follows  that  there  being  no  pecuniary 
loss  in  such  cases,  and  the  jury  not  being 
confined  by  the  statute  (as  already  con- 
strued by  this  court  in  Mathew's  adm'r  v, 
Warner)  to  mere  pecuniary  loss  to  the  sur- 
vivors for  whose  benefit  the  action  may  be 
brought,  it  follows.  I  say,  that  mental  suffer- 
ing and  anguish,  want  of  comfort  and  solace, 
may  be  taken  into  consideration  in  the  com. 
putation  of  damages  sustained  in  the  partic- 
ular case.  In  other  words,  it  is  plain  that  un- 
der our  statute,  the  jury,  not  confined  to  mere 
pecuniary  loss,  "may  award  such  damages  as 
to  them  may  seem  fair  and  just,"  according 
to  the  facts  and  circumstances  of  each  case. 
The  only  limit  which  the  statute  imposes  is 
to  confine  the  recovery  in  every  case  to  a 
sum  not  exceeding  $10,000. 

It  is  earnestly  insisted  that  such  a  con- 
struction of  the  statute  will  result  in  great  in- 
justice, and  turn  the  jury  in  every  case  loose 
to  award  damages  according  to  their  own  un- 
restrained notions  as  to  compensation  for  the 
mental  suffering  and  agony,  and  loss  of  com- 
fort and  solace  in  the  case  of  a  mother  losing 
her  child,  or  of  a  wife  losing  her  husband,  and 
kindred  cases,  unchecked  by  statutory  enact- 
ments confining  them  to  the  actual  pecuniary 
loss  resulting  from  death.  The  answer  to  this 
view  is — first,  that  there  is  in  cases  of  this 
kind,  as  in  all  others,  the  same  supervising 
power  of  the  courts  to  corr/!ct  verdicts  ren- 
dered under  manifest  prejudice  or  passion,  or 
grossly  excessive,  or  obtained  bv  fraud  or 
corruption.  But  the  better  and  all  prevailing 
answer  is,  "ita  est  scripta  lex."  The  legisla- 
ture certainly  had  the  right  so  to  declare  what 
the  law  is.  And  if  in  guarding  human  life  as 
so  sacred  that,  when  it  is  destroyed  "by  the 
wrongful  act,  neglect  or  default  of  any  person 
or  corporation,"  it  holds  such  per<i'^n 

409  *or  corporation  to  a  strict  accountabil- 
ity,   and  makes  them  liable  in  damages, 

not  alone  for  the  pecuniary  loss  (to  the  sur- 
vivors entitled  to  the  benefit  of  the  action), 
but  to  "such  damages  as  to  the  jury  may  seem 
fair  and  just"  in  the  particular  case,  surely 
no  one  can  gainsay  the  power  of  the  legisla- 
ture so  to  declare  the  law.  If  the  law  as  it  is 
written  is  unjust  and  oppressive,  and  con- 
trary to  the  better  statutes  (as  contended) 
of  the  other  American  states  and  of  .Eng- 
land, it  is  for  the  lecfislature  to  change  the  law. 
This  court  can  neither  amend  or  annul  the 
statute  law,  unless  it  bo  unconstitutional. 
That  is  the  province  of  the  legislature.  We 
can  only  interpret  the  law  as  we  find  it;  and 
so  interpreting  it,  we  find  no  error  in  the 
construction  piven  to  it  by  the  circuit 
conrt  in  its  instructions. 

It  is  proper  to  notice,  before  concluding 
this  opinion,  another  objection  very  strenu- 
ously insisted  on  bv  the  counsel  for  the 
plaintiff  in  error  to  the  instructions  given  by 
the  court  to  the  jury,  in  whirh  the  court 
"In    ascertaining   such   damages,   the 


says: 


jury  should  find  the  same  with  reference," 
&c.  It  is  insisted  that  this  is  an  imperative 
command  to  the  jury  that  they  must,  in 
making  up  this  verdict,  consider  certain  facts, 
&c.  I  think  this  is  a  strained  construction  of 
the  language  of  the  court.  The  word  as  used, 
taken  in  connection  with  the  other  numer- 
ous instructions  asked  on  both  sides,  plainly 
means  that  it  is  proper  that  the  jury  should 
take  into  consideration  the  matters  indicated 
in  the  instructions. 

Upon  the  whole  case,  I  am  of  opinion 
that  there  is  no  error  in  the  judgment  of  the 
circuit  court,  and  that  the  same  ought  to  be 
affirmed. 

STAPLES,  J.,  said  he  did  not  concur 
entirely  in  the  opinion  of  the  majority  in  Mat- 
hews V.  Warner,  nor  did  he  express  any  ac- 
tual dissent.  He  then  had,  and  still  enter- 
tains, doubt  whether  the  jury  are  authorized 
to  award  vindictive  or  exemplary  damages 
in  cases  like  the  present.  In  other 
410  ♦w'^rd«.  whether  they  are  not  confined 
to  awardmg  damages  with  reference 
to  the  pecuniary  loss  sustained.  A  major- 
ity of  the  court  have  decided  otherwise  in 
Mathews  v.  Warner  and  in  the  present  case. 
He.  therefore,  yielded  his  doubts,  and  con- 
curred in  the   opinion  just  delivered. 

ANDERSON  and  BURKS.  J's.,  concurred 
in  the  opinion  of  Christian,  J. 

MOXCURE,  P.,  concurred  in  the  results 
and  most  of  the  opinion  of  Christian,  J.;  but 
only  because  the  question  was  decided  by 
this  court  in  Mathews  v.  Warner,  29  Gratt. 
576,  when  he  was  not  present. 

Judgment  affirmed. 


411 


*Irvine  &  als.  v.  Greever  &  als. 

November   Term,    1879,   Richmond. 

I.  By  deed  of  February  16,  1849,  K  conveyed  to  I* 
two  acres  of  land  in  M,  in  trust  for  the  exclusive 
use  of  E  and  her  children  by  her  husband  I.  In 
a  suit  in  equity  in  which  these  were  the  parties,  it 
was  decreed  that  I  should  sell  the  land  and  invest 
the  proceeds.  I  reports  the  sale  and  investment, 
and  the  court  by  its  decree  of  March  3,  1863,  con* 
firms  the  report,  and  decrees  that  I  shall  take  a 
deed  from  the  vendor  to  I,  conveying  the  lands 
purchased  upon  the  same  trusts  as  those  delivered 
in  the  deed  from  K  to  L.  The  vendor  in  fact  con- 
veys the  land  to  I  absolutely.  On  a  bill  filed  by  G. 
a  judgment  creditor  of  I,  in  June,  1871,  to  subject 
the  land  to  the  payment  of  Ts  debts — Hbi,d: 

1.  Deeds— Equitable  Trusts.— The  deed  to  I 
must  be  held  in  equity  to  be  upon  the  same 
trusts  declared  in  the  deed  from  K  to  L,  and  the 
land  is  not  liable  to  satisfy  the  debts  of  I. 

22.  Laches. — The  fact  that  E  was  a  married 
woman,  that  the  children,  except  perhaps  one, 
were  infants  when  the  suit  of  G  was  brought, 
and  the  disturbed  state  of  things  in  March,  1863, 
when  the  deed  was  made,  will  excuse  any  laches 
of  K  and  her  children  in  not  filing  their  bill  to 
have  the  deed  corrected. 

II.  By  deed  bearing  date  the  21st  of  January,  1849, 
F  conveyed  2}i  acres  of  land  to  K  the  wife  of  J, 
in  consideration  of  $200  paid  by  J  to  F.  In  June, 
1871,  G  filed  his  bill  to  subject  it  to  the  payment  of 
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the  debts  of  J.     It  appeared  that  all  the  debts  of 
J  were  contracted  after  this  deed  was  executed,  ex- 
cept one  of  very  ^mall  amount,  and  it  was  doubtful 
if  thia  had  not  been  paid — Held: 
1.  Husband**    Gift — ^llVlfe**    Separate    Es- 
tate—Ha  sband'a    Debts. — There     being     no 
pretence   of   fraud   in   procuring   the   deed, 
412  *^*   creditors   of  J    upon   debts   contracted 

since  its  execution  cannot  subject  the  land 
to  the  payment  of  their  debts. 
9.  Same — Same — Advancement  to  "Wife — 
Presantptlona.* — Though  it  is  true  generally 
that  where  land  is  conveyed  to  one  person,  and  is 
paid  for  by  another,  the  presumption  is  that  there 
is  a  trust  in  favor  of  the  person  paying  the 
money;  in  the  case  of  a  conveyance  to  the  wife, 
where  the  money  is  paid  by  the  husband,  the 
presumption  is  that  it  is  intended  by  him  to  be  an 
advancement  to  his  wife. 

This  case  was  heard  at  Staunton,  but  was 
decided  at  Richmond.  It  was  a  suit  in  equity 
brought  in  the  county  court  of  Amherst  in 
June,  1871,  but  afterwards  transferred  to  the 
circuit  court  of  the  county,  by  H.  M.  Gree- 
vcr  against  William  A.  Irvine  and  William 
C  Mays,  to  subject  a  tract  of  one  hundred 
and  thirteen  acres  of  land  to  satisfy  a  judg- 
ment for  $233.34,  with  interest  from  the  10th 
of  Au^st,  1866,  and  $8.78  costs,  recovered 
by  said  Greever  against  said  Irvine.  The 
plaintiff  afterwards  filed  an  amended  bill  to 
subject  another  lot  of  ground  of  two  and 
three-fourth  acres,  to  satisfy  said  judgment, 
which  had  been  conveyed  by  William  L. 
Fair  and  wife  to  Elizabeth  A.  Irvine,  the 
wife  of  William  A.  Irvine.  To  this  amended 
bill  Mrs.  Irvine  and  her  four  children — two 
of  whom  were  infants — were  parties,  as 
well  as  William  A.  Irvine  and  Mays. 

In  the  progress  of  the  cause  the  court  di- 
rected a  commissioner  to  report  upon  the 
fee  simple  and  annual  rental  value  of  the 
land,  and  also  to  take  an  account  of  the  debts 
which  were  liens  upon  the  land;  and  the 
commissioner  reported  that  there  were  three 
judgments — one  rendered  in  February,  1859, 
in  favor  of  Smithson,  Statham  &  Co.  v.  Ir- 
vine, for  $47.75,  and  docketed  February  15th 
1868,  upon  which  there  was  a  balance  due 
on  the  10th  of  December,  1871,  of  principal, 
$30.98,  and  interest,  $22.98.  The  judgment 
of   the    plaintiff    Greever    was    rendered    in 

Tune,  1866,  and  docketed  August  17th. 
418    The  third  was  a  ♦judgment  in  favor  of 

William  A.  Simpson,  rendered  in  1867, 
for  $80,  with  interest  from  May  3d,  1866, 
docketed  November  27th,  1867. 


*Hu«bnnd*«  Gift— 'Wife**  Separate  Bstate. 

—The  rule  sustained  by  the  holding  that  the  pre- 
sumption was  that  the  money  paid  by  the  husband 
was  intended  by  him  to  be  an  advancement  to  his 
wife  ii  supported  in  Beecher  et  al.  v.  Wilson,  Burns 
&  Co.,  84  Va.  819;  Dugger's  Children  v.  Dugger  et  al., 
84  Va.  144.  See  also  2  Min.  Inst.  (4th  Ed.)  222; 
1  Am,  &  Eng.  Ency.  of  Law  p.  773. 

In  Jones  v.  Jones,  96  Va.  753,  it  was  held,  that 
where  land  was  conveyed  by  a  husband  to  his  wife 
it  would  be  presumed  to  have  been  intended  as  an 
advancement;  and,  that  the  husband  did  not  even  take 
tax  estate  as  tenant  by  the  curtesy  in  land  so  con- 
veyed.    See  also  Sayers  v.  Wall,  26  Gratt.  354. 


As  to  the  tract  of  one  hundred  and  thir- 
teen   acres,  it  appeared  that,  by  deed  bearing 
date     the  16th  of  February,  1849,  George    W. 
Kyle    conveyed  to  Luther  G.  Irvine  two  acres 
of  land  in  the  town  of    Madison,  in  the  county 
of  Amherst,  in  trust  for  the  exclusive   use    of 
Elizabeth   A.  Irvine  and  her  children    by    the 
said  William  A.   Irvine.   It  appears   further 
that  in  a  suit  pending  in  the  hustings  court 
of  Lynchburg,  in  the  name  of  Irvine,   by, 
&c.,   V.  Irvine,    the  court,  by  a  decree  made  in 
October,    1856,  appointed  William  A.  Irvine  a 
commissioner  to  sell  the  said  lot  of  ground 
in  the  town  of  Madison,  and  to  invest  the 
proceeds  of  sale  in  other  real  estate.  And  by 
another  decree,  made  on  the  3d  of  March, 
1863,  reciting  the  sale  made  by  Irvine,  ratified 
the    conveyance    made    by    said    Irvine    to 
George  W.  Burnett;   and  reciting  further  that 
Irvine  having,  in  pursuance  of  said  order,  in- 
vested the  purchase  money  of  said  lot  in  the 
purchase  of  a  tract  of  land  in  the  county  of 
Amherst,  containing  one  hundred  and  thir> 
teen  acres  and  twenty  poles,  the  location, 
quantity    and  boundaries  of  which  are  set  out 
in  a  deed  of  conveyance  from  the  said  George 
W.    Burnett  and  wife  to  the  said  William     A. 
Irvine,   ratified   and   confirmed   said   instru- 
ment; but  the  said  William  A.  Irvine  is  to 
bold  the  same  in  trust  to  the  uses  and  pur- 
poses set  out  and  contained  in  the  deed  of 
trust   of  the   16th   of   February,   1849,   from 
George    W.  Kyle  to  Luther    G.Irvine.    Wil- 
liam A.  Irvine,  in  his  answer,  stated  that  the 
deed  from  Burnett  to  him  was  prepared  and 
executed   by  Burnett  in  the  city  of  Richmond, 
and  forwarded  to  defendant,  who  supposed, 
until  this  controversy,  that  it  was  a  proper 
conveyance. 

As  to  the  2^  acres  referred  to  in  the 
amended  bill,  it  appears  that  by  deed  bear- 
ing date  the  21st  of  January,  1859,  W'illiam  L. 
Fair  and  wife  conveyed  it  to  Eliza- 
414  beth  *A.  Irvine,  wife  of  William  A.  Ir- 
vine, in  consideration  of  the  sum  of 
$200,  paid  by  the  said  William  A.  Irvine 
to  the  said  Fair. 

The  cause  came  on  to  be  heard  on  the  16th 
of  April,  1875,  when  the  court  confirmed  the 
report  of  the  commissioner,  and  decreed  a 
sale  of  the  lands  in  the  bill  and  supplemental 
bill  mentioned,  and  appointed  certain  com- 
missioners named  to  make  the  sale.  There 
were  afterwards  several  reports  by  these 
commissioners;  and  a  decree  on  the  14th  of 
October,  1876,  directing  the  commissioners  to 
proceed  to  sell  the  land  in  the  mode  and 
terms  stated,  and  if  it  could  not  be  sold,  to 
rent  it  out.  And  in  April.  1877,  the  commis- 
sioners reported  the  sale  of  a  part  of  the 
property.  And  by  a  decree  of  the  11th  day 
of  April,  1877,  the  court  confirmed  the  sale, 
and  appointed  a  receiver  to  collect  the  pur- 
chase money,  and  apoly  the  same  to  the 
judgment  liens  according  to  their  priorities. 
At  the  October  term,  1877,  Mrs.  Irvine  and 
her  children — the  infants  by  their  next  friend 
— presented  their  petitions  to  the  court  for  a 
bill  of  review,  in  which  they  asked  -that  the 
sale  which  had  been  made  might  be  set  aside, 
that  the  proceedings  in  the  suit  might  he 
reviewed,  and  that  the  court  would  decree 
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that  neither  the  lot  conveyed  by  Fair  and 
wife  to  Elizabeth  A.  Irvine,  nor  the  one  hun- 
dred and  thirteenth  acres,  was  subject  to 
the  judgment  liens  of  the  creditors  of  Wil- 
liam A.  Irvine.  But  the  court  denied  the 
petition.  And  thereupon  Mrs.  Irvine  and 
William  A.  Irvine,  her  trustee,  and  their 
children,  applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  awarded. 

Edward  S.  Brown,  for  the  appellants. 
There  was  no  counsel  for  the  appellees. 
STAPLES,    J.,  delivered  the  opinion  of  the 
court. 
416  *It  is  conceded  that  the  lot  conveyed 

by  George  W.  Kyle  on  the  16th  Feb- 
ruary, 1849,  to  a  trustee  for  the  benefit  of 
Mrs.  Irvine  and  her  children,  was  sold  and 
the  proceeds  invested  under  a  decree  of  the 
hustings  court  of  Lynchburg,  in  the  113  acre 
tract.  That  decree  directed  that  William  A. 
Irvine,  the  husband,  should  hold  the  113 
acre  tract  in  trust  to  the  uses  and  purposes 
declared  in  the  deed  of  16th  February,  1849. 
It  would  seem,  however,  that  Burnett  and 
wife,  in  whom  the  title  to  the  113  acre  tract 
was  vested,  did  not  conform  to  the  provi- 
sions of  the  decree  in  this  respect,  but  con- 
veyed the  tract  directly  to  the  husband 
without  mentioning  the  trusts  in  favor  of 
the  wife  and  children.  Whilst,  therefore,  the 
deed  vests  the  naked  legal  title  in  the  hus- 
band, the  real  beneficial  ownership  is  in 
Mrs.  Irvine  and  her  children.  The  only 
question  we  have  to  deal  with  in  this  con- 
nection is-  whether  the  land  is  liable  to  the 
claims  of  the  husband's  creditors. 

This  court  has  repeatedly  decided  that  the 
judgment  creditor  can  occupy  no  higher 
ground  than  his  debtor;  that  he  may  take 
the  debtor's  interest,  but  nothing  more;  and 
that  a  court  of  equity  will  so  limit  the  lien 
of  the  judgment  as  not  to  interfere  with  the 
equitable  interests  of  third  persons  claiming 
bona  fide  under  the  debtor.  The  only  quali- 
fication of  this  rule  is  found  in  the  Registry 
statutes,  which  declare  every  deed  and  writ- 
ten contract  for  the  sale  of  land  void,  as  to 
the  creditors  of  the  grantor,  unless  duly  re- 
corded. In  this  case  the  grantors  are  Bur- 
nett and  wife,  against  whom  no  claim  is  as- 
serted.  The  real  debtor  is  William  A.  Ir- 
vine; and  the  effort  to  subject  the  land  to 
the  payment  of  his  debts  is  based  wholly 
upon  the  idea  that  the  legal,  title  is-  vested 
in  him  by  the  deed  of  Burnett  and  wife. 

It  is  obvious  the  registry  acts  have  no  sort 
of  application  to  the  case.  The  simple  in- 
quiry is.  whether  the  deed  is  to  preclude 
Mrs.  Irvine  and  her  children  from  as- 
416  serting  their  *beneficial  ownership  of 
the  land.  Had  they  filed  their  bill  to 
correct  the  mistake  in  the  deed  immediately 
after  its  execution,  no  one  could  have  con- 
troverted their  right  to  relief,  even  against 
the  husband's  creditors;  for  the  plain  rea- 
son they  could  not  be  prejudiced  by  the 
fraud  or  even  innocent  mistake  of  parties 
over  whom  they  exercised  no  sort  of  con- 
trol. If  Mrs.  Irvine  and  her  children  are 
now  without  remedy,  it  can  only  be  be- 
cause they  have  been  guilty  of  laches  in  as- 
serting their  demands. 


415,  416,  417 

The  deed  was  executed  in  1863 — a  period 
of  great  confusion  and  disorder — when,  it  is 
fair  to  presume,  but  little  attention  was  paid 
to  the  character  of  the  instrument.  It  was 
at  once  placed  on  record,  and  was  no  doubt 
lost  sight  of  by  all  the  parties  concerned  in 
it.  At  all  events,  there  is  every  reason  to  be- 
lieve that  Mrs.  Irvine  and  her  children  were 
not  apprised  of  the  mistake  until  this  suit 
was  instituted  by  the  appellees.  But  had  she 
known  it,  the  law  would  not  impute  to  her,  a 
married  woman,  laches  in  failing  to  bring 
suit  against  her  husband  to  have  the  deed 
corrected;  there  being  no  pretence  of  fraud 
in  the  case.  The  case  of  Justis  v.  English, 
30  Gratt.  565,  is  ample  authority  upon  this 
point. 

So  far  as  the  children  are  concerned,  all  of 
them — with,  perhaps,  a  single  exception — 
were  infants  down  to  the  time  of  bringing 
this  suit.  Under  all  these  circumstances,  it 
seems  to  be  clear  that  the  parties  cannot  be 
affected  by  the  mere  lapse  of  time.  Whether 
the  appellees  gave  credit  to  the  husband  upon 
the  faith  of  her  supposed  title  to  the  property 
docs  not  appear.  Conceding  that  they  did, 
their  equity  is  not  superior  or  equal  to  that 
of  Mrs.  Irvine  and  her  children,  whose  funds 
were  invested  in  the  land,  and  who.  without 
fraud  on  their  part,  have  been  divested  of 
their  estate.  Besides,  it  is  a  universal  rule 
that  all  who  take  a  trust  estate,  except  pur- 
chasers for  valuable  consideration  without 
notice,  take  it  subject  to  the  trust;  and  this- 
rule  applies  to  creditors  of  the  trustee  as  to 

others.    1   Perry  on   Trusts,   346. 
417  ♦In    Mauzy   v.    Sellars    &    als.,    26- 

Gratt,  641,  the  question  was  presented, 
whether  a  deed  which  conveyed  to  the  ven- 
dee by  mistake  of  the  draughtsman,  certain 
property  not  intended  to  be  conveyed,  could, 
at  the  instance  of  the  vendor,  be  reformed 
as  against  the  creditors  of  the  vendee.  It  was 
held  that,  as  it  was  competent  between  ven- 
dor and  vendee,  to  correct  the  mistake,  it  was 
also  competent  to  do  so  between  the  vendor 
and  the  judgment  creditors  of  the  vendee; 
that  the  creditor,  not  being  bound  by  the 
deed,  could  not  rely  upon  it  as  an  estoppel, 
and  the  lien  of  his  judgment  could  extend 
no  further  than  the  actual  interest  of  the 
debtor.  We  are.  therefore,  of  opinion  that 
the  tract  of  113  acres  is  not  subject  to  the 
debts  of  William  A.  Irvine  due  the  appellees. 

The  next  question  is  as  to  the  operation 
and  effect  of  the  deed  executed  by  Fair  and 
wife,  the  21st  of  January,  1859,  to  Mrs.  Ir- 
vine. The  purchase  money  was  not  paid  out 
of  any  funds  belonging  to  Mrs.  Irvine,  but 
was  paid  by  William  A.  Irvine,  the  husband, 
as  is  recited  in  the  deed.  The  question  is, 
whether  this  creates  a  resulting  trust  in  favor 
of  the  husband,  or  is  to  be  considered  an  ad- 
vancement by  him  to  the  wife.  The  learned 
judge  of  the  circuit  court  seems  to  have 
thought  it  a  resulting  trust;  and  the  land  em- 
braced in  the  deed  is,  therefore,  liable  to  the 
creditors  of  the  husband.  It  is  not  necessary, 
at  this  day.  to  enter  into  an  investigation  of 
the  principles  of  law  proverning  resulting 
trusts.  The  doctrine  generally,  if  not  univer- 
sally recognized  is,  that  when  a  conveyance 
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of  real  estate  is  made  to  one  person,  and  the 
consideration  paid  by  another,  it  is  presumed 
that  the  party  advancing  the  money  intended 
a  benefit  to  himself,  and  accordingly  a  result- 
ing trust  is  raised  in  his  behalf.  But  when 
the  conveyance  is  taken  to  a  wife  or  child,  or 
to  any  other  person  for  whom  the  purchaser 
is  under  an  obligation  to  provide,  no  such 
presumption  attaches.  On  the  contrary,  the 
inference  in  such  case  is  that  the  pur- 

418  chase  was  designed  as  *an  advance- 
ment to  the  person  to  whom  the  con- 
veyance is  made.  It  is,  however,  always  a 
question  of  intention,  and  the  trust  in  favor 
of  the  wife  or  child  may  be  rebutted  by 
parol  proof,  showing  that  the  party  intended 
the  purchase  for  his  own  benefit  exclusively. 
1  Perry  on  Trusts,  §  143-4-5,  and  numerous 
cases  there  cited. 

When,  therefore,  William  A.  Irvine  made 
the  purchase  from  Fair  and  caused  the  deed 
to  be  made  to  his. wife,  it  is  to  be  presumed 
he  designed  it  as  a  settlement  upon  her,  and 
not  for  his  own  benefit.  There  is  nothing  in 
the  record  to  rebut  this  presumption.  It  will 
be  understood,  of  course,  that  the  husband 
cannot  by  a  voluntary  postnuptial  settlement 
upon  his  wife,  place  his  estate  or  any  portion 
of  it  beyond  the  reach  of  his  creditors.  As 
to  all  existing  debts  the  deed  would  be  void, 
however  honest  the  motive  with  which  it 
was  executed.  As  to  the  subsequent  credit- 
ors, however,  it  would  be  valid  unless  made 
with  an  actual  fraudulent  intent.  Johnston 
&  als.  V,  Gill  &  als.,  27  Gratt.  587. 

In  the  case  before  us  fraud  is  not  pretended. 
There  is  not  a  particle  of  testimony  in  the 
record  tending  to  show  it.  It  is  not  even 
charged  in  the  pleadings.  All  the  debts  of 
William  A.  Irvine  were  contracted  long  after 
the  execution  of  the  deed  to  his  wife,  with  a 
single  exception;  and  that  is  a  small  claim 
of  $47.75,  alleged  to  be  due  Statham  &  Co.. 
which  was  contracted  in  1852.  As  to  that 
claim  the  deed  must  be  held  to  be  void,  and 
so  much  of  the  property  as  is  necessary  ap- 
plied to  its  payment.  A  preliminary  question, 
however,  arises,  and  that  is  whether  this 
debt  has  not  been  already  paid.  The  com- 
missioner to  whom  it  was  referred  to  take 
an  account  of  William  A.  Irvine's  debts 
reported  it  as  a  judgment  debt.  Statham  & 
Co.  have  not,  however,  attempted  in  this 
suit  to  enforce  its  collection.  Mr.  Statham, 
being  appealed  to,  has  filed  an  affidavit, 
which  mav  be  treated  as  his  answer  to  the 
bill,  in  which  he  says  he  makes  no  claim 

419  *to  the  debt,  but  that  he  has  heard  it  is 
claimed  by  George  Dameron.     Dam- 

eron  is  not  before  the  court,  and  it  does  not 
appear  what  is  the  nature  or  extent  of  his 
interest.  Uoon  this  point  there  must  be  an 
inquiry  with  a  view  to  ascertain  whether  the 
debt  is  still  due.  and.  if  so,  who  is  the  owner. 
There  is  but  one  other  subject  of  considera- 
tion, and  that  is.  whether  William  A.  Irvine 
has  any  interest  as  tenant  by  the  courtesy 
or  otherwise  in  the  land  conveyed  by  Fair 
to  Mrs.  Irvine,  which  can  be  subjected  to  his 
debts.  The  deed  from  Fair  does  not  profess 
to  convey  to  or  vest  in  Mrs.  Irvine  a  separate 
estate.     No  words  are  used  appropriate  to 


convey  or  create  such  an  estate.  A  distinc- 
tion has,  however,  been  taken  between  a 
deed  by  a  stranger  and  a  deed  by  the  hus- 
band to  the  wife. 

In  the  former  case  the  deed  must  contain 
proper  words,  or  by  implication  equally  plain 
show  an  intent  to  confer  a  separate  estate, 
otherwise  the  marital  rights  will  attach.  No 
particular  form  of  words  is  necessary  to  cre- 
ate a  separate  use  for  the  wife.  Whenever  it 
appears  from  the  proper  construction  of  the 
instrument,  or  from  the  nature  of  the  trans- 
action, she  is  intended  to  take  the  separate 
use,  eflPect  will  be  given  to  the  intention. 
And  therefore  it  is,  when  the  conveyance 
is  by  the  husband  to  the  wife,  it  will  be  con- 
strued generally  as  operating  to  her  sepa- 
rate use,  although  no  such  words  are  used 
as  would  be  necessary  to  the  creation  of  a 
separate  estate  in  a  conveyance  by  a  stran- 
ger. The  reason  is  said  to  be,  that  other- 
wise the  deed  will  be  wholly  inoperative.  It 
was  so  held  by  this  court  in  Sayers  r. 
Walls  &  als.,  26  Gratt.  354,  and  Leake,  trus- 
tee V.  Benson,  29  Gratt.  153;  and  the 
point  is  fully  sustained  by  the  authorities 
elsewhere. 

In  the  case  before  us  the  principle  would 
seem  to  apply  in  all  its  force.  The  husband 
in  requiring  the  deed  to  be  made  to  his  wife 
must  have  designed  some  personal  benefit  to 
her,  not  subject  to  any  contingency 
420  whatever.  If  ♦the  deed  is  to  be  con- 
strued as  clothing  him  with  a  life 
estate  as  tenant  by  the  courtesy,  the  wife 
would  not  derive  any  advantage  from  the 
estate,  unless  she  happened  to  be  the  sur- 
vivor. 

The  courts  will  be  slow  to  adopt  a  construc- 
tion of  the  deed  which  would  thus  defeat  the 
main  objects  of   the  settlement  upon  the  wife. 

For  these  reasons,  we  are  of  opinion, 
there  is  error  in  the  decree  appealed  from; 
that  the  same  must  be  reversed  and  an- 
nulled; that  the  bill  of  the  appellee.  H.  M. 
Greever,  be  dismissed,  and  the  lands  of  the 
appellants  held  exempt  from  the  debts  of 
William  A.  Irvine,  except  the  debt  reported 
as  due  Statham  &  Co.,  with  respect  to  which 
an  inquiry  must  be  directed  whether  the 
same  has  been  paid,  and  if  not  w^ho  is  en- 
titled to  the  payment  of  the  same;  and  if 
upon  such  inquiry  the  said  debt  is  ascer- 
tained to  be  due,  a  decree  is  to  be  entered 
charging  it  upon  the  land  embraced  in  the 
deed  from  Fair  and  wife  to  Mrs.   Irvine. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
tract  of  one  hundred  and  thirteen  acre*?  of 
j  land  conveyed  by  Burnett  and  wife  to  Wil- 
^  Ham  A.  Irvine,  is  trust  property  belonsjingto 
Mrs.  Elizabeth  A.  Irvine,  held  by  the  said 
William  A.  Irvine,  to  the  uses  and  purposes 
set  out  in  the  deed  of  February  16.  1849, 
from  George  W.  Kyle  to  Luther  S.  Irvine; 
and  consequently  that  said  tract  of  113  acres 
is  not  properlv  chargeable  with  the  debts  of 
the  said  William  A.  Irvine;  and  the  circuit 
court  erred  in  not  so  holding. 

The  court  is  further  of  opinion,  that  the 
lot  or  parcel  of  land  conveyed  by  William 
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L.  Fair  and  wife,  on  the  21st  January,  1859, 
to  Mrs.  Elizabeth  A.  Irvine,  is  to  be  regarded 
as  a  settlement  to  the  separate  use  of  the 
latter,  and  consequently  said  property  is  not 
chargeable  with  any  debts  of  said  William 
A.  Irvine  contracted  since  the  execu- 
421  tion  *of  said  deed;  and  the  circuit 
court  erred  in  not  so  holding.  It  is, 
therefore,  decreed  and  ordered,  that  for  the 
errors  aforesaid,  the  decree  of  the  13th 
October,  1877,  be  reversed  and  annulled; 
and  the  appellees,  the  creditors  of  the  said 
William  A.  Irvine,  except  Statham  &  Co., 
pay  to  the  appellants  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  appeal 
aforesaid  here. 

And  this  court,  proceeding  to  render  such 
decree  as  the  said  circuit  court  ought  to  have 
rendered,  it  is  decreed  and  ordered  that  upon 
the  petition  for  a  rehearing,  styled  in  the 
proceedings  a  bill  of  review,  the  decree  of  the 
14th  of  October  1876,  and  the  decree  of  the 
11th  April,  1877,  be  reheard;  and  it  is  further 
decreed  and  ordered  that  so  much  of  the  said 
decree  of  October,  1876,  as  directs  a  sale  of 
the  real  estate  therein  mentioned,  or  a  lease 
of  the  same,  be  reversed  and  annulled,  and 
the  decree  of  April,  1877,  confirming  said 
sale,  be  also  reversed  and  annulled;  that  the 
sale  made  by  said  commissioner  be  vacated, 
and  the  bonds  given  for  the  purchase  money 
be  cancelled  or  restored  to  the  purchaser;  and 
the  original  and  amended  bills  filed  by  the 
appellee,  H.  M.  Greever,  be  dismissed,  with 
costs  as  to  the  said  H.  M.  Greever,  but  that 
Statham  &  Co.,  or  any  person  claiming  to  be 
the  assignee  or  owner  or  the  judgment  re- 
covered by  said  Statham  &  Co..  against  Wil- 
liam A.  Irvine,  have  leave  further  to  prose- 
cute the  suit  in  their  own  name,  for  the  pur- 
pose of  enforcing  said  judgment;  and  if 
upon  due  inquiry  it  shall  appear  that  said 
judgment  is  still  unpaid,  the  same  may  be 
enforced  by  a  proper  decree  against  the  lot 
or  parcel  of  land  embraced  in  the  deed  from 
Fair  and  wife  to  Mrs.  Elizabeth  A.  Irvine,  or 
against  the  rents  and  profits  thereof,  as  may 
seem  to  the  circuit  court  just  and  proper. 

And  the  cause  is  remanded  to  the  circuit 
court  for  further  proceedings  therein  to  be 
had  in  conformity  with  this  decree. 

Decree  reversed. 


4t8 


^Milliner's  Adm'r  v. 
ter,  &c. 


Harrison,    Regis- 


November   Term,    1879,   Richmond. 

.•  M«iiilam«s.* — A  writ  of  mandamus  only  issues 
where  there  is  a  clear  and  specific  legal  right  to 
be  cnforc'--'.  or  a  duty  which  ought  to  be  per- 
formed, and  where  there  is  no  other  specific  and 
adequate  legal  remedy. 

1.  Same — Land  Ofllee — ^Land  Warrants. — ^In 
1S30,  an  allowance    of   bounty    land   was    made    to 


'Mandamaa. — See  also  Supervisors  v.  Powell,  95 
Va.  637;  Taylor  v.  Tyler,  29  Gratt.  765;  Poindexter 
T.  Crecnhow,  84  Va.  44l;  Lewis  v.  Whittle,  77  Va, 
415;  Parker  v.  Anderson,  2  Pat.  &  H.  38;  Justices  v. 
Munday,  2  Leigh.  165,  21  Am.  Dec.  604;  Ex  parte 
Goolsby,  2  Gratt.  575;  4  Mia.  Inst.  (2nd  Ed.)  304. 


the  heirs  of  M,  as  an  officer  in  the  Virginia  navy^ 
The  warrants  were  issued,  but  were  returned  to 
the  land  office  in  1833,  where  they  have  remained 
uncancelled  ever  since.  Upon  an  application  by 
the  representative  of  the  heirs  of  M  for  a  fnan- 
damus  to  the  register  of  the  land  office  to  deliver 
to  him  these  warrants,  he  produces  from  the  file* 
of  his  office  the  copy  of  a  letter  from  the  secretary 
of  the  commonwealth  to  the  register  of  the  land 
office,  dated  in  September,  1833,  in  which  he  says 
he  returns  the  warrants  by  the  order  of  the  gov- 
ernor, the  order  making  the  allowance  of  the  bounty 
having  been  rescinded — Held:  There  being  doubt 
upon  the  case,  the  mandamus  will  not  be  issued. 

This  was  an  application  by  Robert  Mil- 
liner's administrator  to  the  supreme  court  of 
appeals,  for  a  rule  upon  Randolph  Harrison^ 
register  of  the  land  office,  to  show  cause  why 
a  mandamus  should  not  issue  commanding 
him  to  deliver  to  the  petitioner  certain  land 
warrants  which  had  been  made  out  in  favor 
of  the  heirs  of  Robert  Milliner,  deceased,  and 
on  file  in  his  office.  The  register  filed  his 
answer  to  the  rule;  and  the  case  was  sub- 
mitted to  the  court.  The  case  is  fully  stated 
by  Judge  Christian  in  his  opinion. 

423  *Marshall    &   Johns,   for    the   peti- 

tioner. 
The  Attorney-General,  for  the  register. 

CHRISTIAN,  J.,  .delivered  the  opinion  of 
the  court. 

The  petition  in  this  case  is  filed  by  John 
Milliner,  the  administrator  de  bonis  non  of 
Robert  Milliner,  deceased,  invoking  the 
original  jurisdiction  of  this  court  by  way 
of  its  writ  of  mandamus,  to  compel  Ran- 
dolph Harrison,  Esq.,  the  register  of  the 
land  office,  to  issue  and  deliver  to  peti- 
tioner   certain    land   warrants. 

The  petition  alleges  that  on  the  7th  De- 
cember, 1830,  an  order  was  entered  on  the 
executive  journal  of  Virginia,  by  the  gov- 
ernor and  council,  allowing  land  bounty^  to 
Robert  Milliner  as  a  lieutenant  in  the  Virginia 
navy;  that  the  amount  so  allotted  and 
granted  was  four  thousand  acres  of  land; 
that  said  order  of  allowance  was  sent  to 
the  register  of  the  Virginia  land  office,  and 
entered  on  the  records  of  that  office;  and 
that  thereupon  certain  warrants  were  is- 
sued by  the  state  of  Virginia,  to  the  infant 
heirs  of  said  Robert  Milliner,  deceased,  and 
duly  delivered  to  their  (the  infants')  at- 
torney and  agent. 

It  is  further  alleged  that  subsequently^ 
without  any  lawful  authority,  these  warrants 
were  returned  to  said  land  office,  where  thev 
now  remain  uncancelled;  that  the  heirs  of 
Robert  Milliner,  deceased,  whose  ancestors 
were  infants  when  these  occurrences  took 
place,  were  not  aware,  until  within  a  very 
recent  period,  of  their  rights  and  interests  in 
the  premises;  that  they  are  very  poor  and 
ignorant;  that  petitioner  represents  all  the 
heirs  of  Robert  Milliner,  who  are  very  num- 
erous; and  that  he  is  the  proper  party  to 
whom  th'^se  warrants  should  be  delivered; 
that  he  has  applied  to  the  register  of  the 
land  office  for  these  warrants,  who  admits 
the  justice  of  petitioner's  claim,  and  his  ri^ht 
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to  receive  these  warrants,  but  de- 
484  clines  to  deliver  them  unless  *under 
an  order  of  court;  he  regarding  him- 
self as  a  ministerial  officer,  and  desiring  to 
be  protected  by  such  order. 

The  petitioner  then  prays  for  a  rule  upon 
said  register  of  the  land  office,  to  show 
cause  why  a  writ  of  mandamus  should  not 
be  issued  by  this  court  commanding  him  to 
deliver  said  land  warrants  to  petitioner. 

There  is  filed  with  this  petition  a  paper 
marked  "Ex.   A."  in  these  words: 

"In   Council,   7th   December,   1830. 
"It    is    advised   that    Robert    Milliner   be 
allowed  land  bounty  as  a  lieutenant  in  the 
Virginia  state  navy  for  sfervices  during  the 
war. 

(Signed)  "John  Floyd. 

"Attest,  J.  H.  Pleasants." 

Appended  to  this  paper  is  a  certificate 
from  S.  H.  Boykin,  former  register  of  the 
land  office,  that  "the  foregoing  is  a  true 
copy  from  the  records." 

This  is  the  only  evidence  produced  by 
the  petitioner  in  support  of  his  claim. 

A  rule  was  awarded  upon  this  petition, 
against  Col.  Randolph  Harrison,  register  of 
the  land  office,  to  show  cause  why  a  writ 
of  mandamus  should  not  be  awarded  by  this 
court,  commanding  him  to  deliver  to  the 
petitioner  the  land  Warrants  described  in 
said  petitio'n. 

To  this  rule  the  register  of  the  land  of- 
fice filed  his  answer. 

In  that  answer,  while  he  admits  that  the 
order  filed  with  the  petition  is  upon  the 
records  of  his  office,  and  that  there  is  no  or- 
der revoking  and  annulling  the  order  of 
December  7th,  1830,  to  be  found  upon  the 
executive  joBrnal,  and  that  the  warrants  still 
remain  in  his  office  uncancelled,  he  further 
avers  that  the  register  of  the  land  office  was 
notified  by  the  secretary  of  the  com- 
486  monwealth,  that  such  *an  order  was 
directed  to  be  entered,  and  that  in  con- 
sequence of  such  notification  said  warrants 
were  returned  to  the  register,  and  have  re- 
mained in  the  office  ever  since,  a  period  of 
nearly  forty  years.  That  under  these  cir- 
cumstances, and  under  the  advice  of  the  At- 
torrey-General,  he  has  declined  to  deliver 
said  warrants  to  the  petitioner.  That  he  is 
willing  to  do  whatever  his  duty  and  the  law 
rc'inres  him  to  do. 

He  produces,  to  be  read  with  his  answer 
a  copy  taken  from  the  files  of  the  land  of- 
fice, the  following  letter,  written  by  the 
late  General  William  H.  Richardson,  bear- 
ing date  September  25th,  1833.  at  which 
time  he  was  secretary  of  the  commonwealth. 
That  letter  is  addressed  to  Wm.  Selden, 
Esq.,  register  of  the  land  office,  and  is  in 
these  words: 

"Executive  Department, 
"25th  September,  1833. 
"T  am  instructed  by  the  srovernor  to  trans- 
mit to  the  register  of  the  land  office  the  en- 
closed warrants,  which  were  issued  to  the 
heirs  of  Robert  Milliner,  pursuant  to  an  or- 
der of  the  executive  of  the  7th  December^ 


1830,  for  the  land  bounty  of  a  lieutenant  in 
the  state  navy,  and  to  inform  the  register  that 
the  order  allowing  the  claim  of  the  heirs  cf 
the  said  Rob.  Milliner  has  been  subsequently 
rescinded,  and  the  claim  rejected  upon  evi- 
dence filed  in  this  department  that  the  said 
Milliner  was  not  entitled  to  land  bounty. 
The  warrants  are  returned  to  the  land  office 
at  the  request  of  the  gentlemen  who  repre- 
sented the  heirs,  with  the  view,  as  the  gov- 
ernor is  informed,  to  an  application  on  his 
part  to  have  the  tax  refunded. 

(Signed)  "Wm.  H.  Richardson, 

"Secretary   of  the   Commonwealth." 

The  dase  is  submitted  to  this  court  upon 

this  petition  and  exhibit  filed  therewith,  and 

the  answer  of  the  register  of  the  land  office, 

with  the  letter  of  Gen.  Richardson,  lafc 

486  secretary  *of  the  commonwealth,  pro- 
duced by  the  respondent  to  be  read  with 

his  answer.  This  is  the  whole  record  presented 
to  us;  and  upon  this  record,  the  original  and 
extraordinary  jurisdiction  of  this  court,  by 
way  o£  mandamus,  is  invoked  to  compel  the 
register  of  the  land  office  to  deliver  the-se 
warrants  to  the  petitioner,  which  had  been 
returned  to  his  office  nearly  forty  years  ago, 
upon  notification  by  the  secretary  of  the 
commonwealth  that  the  order  upon  which 
they  were  issued  had  been  rescinded,  and  the 
claim  rejected,  upon  evidence  filed  in  the 
executive  department.  The  court  is  of  opin- 
ion that  the  rule  must  be  discharged. 

The  writ  of  mandamus  only  issues  where 
there  is  a  clear  and  specific  legal  right  to  be 
enforced,  or  a  duty  which  ought  to  be  and 
can  be  performed,  and  where  there  is  no 
other  specific  and  adequate  legal  remedy. 
The  right  which  it  is  sought  to  protect  must, 
therefore,  be  clearly  established  and  the  writ 
is  never  granted  in  a  doubtful  case.  Where 
the  law  enjoins  upon  a  public  officer  theper« 
formance  of  a  specific  act  or  duly,  obedience 
to  the  law  may,  in  the  absence  of  other  ade- 
quate remedy,  be  enforced  by  mandamus. 

But  to  warrant  the  court  in  granting  this 
writ  against  a  public  officer,  such  a  state  of 
facts  must  be  presented  as  to  show  that  the 
petitioner  has  a  clear  right  to  the  perform- 
ance of  the  thing  demanded,  and  that  a 
corresponding  duty  rests  upon  the  officer  to 
perform  that  particular  thing.  See  Tyler, 
serg-eant,  v.  Taylor,  auditor,  29  Gratt.  765, 
and  cases  there  cited.  See  also  opinion  of 
Tudge  Burks  in  Page  v,  Clopton,  Judge,  30 
Gratt.  415. 

Applying  these  principles  to  the  case  be- 
fore us,  it  is  plain  that  the  record  presents 
no  case  for  the  exercise  of  the  original  and 
extraordinary  jurisdiction  of  this  court  by 
wav  of  mandamus.  On  the  contrary,  the 
public  officer  whom  we  are  asked  to  com- 
pel a  performance  of  his  duty,  we  think, 
dischartred  his  duty  in  refusing  to  deliver 
the  land  warrants  in  the  petition  mentioned 
to  the  petitioner. 

487  *We    think    it  is  clear,  upon  the  rec- 
ord  presented,   that   he   was   at  least 

justified  in  withholding  warrants  which,  for 
forty  years,  had  remained  in  his  office,  and, 
though  uncancelled,  were  proven  from  the 
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records  of  the  executive  department  to  have 
been  rescinded  and  annulled,  and  the  claim 
upon  which  they  were  founded  rejected  upon 
evidence  filed  with  that  department.  The 
court  is  therefore  of  opinion  that  the  record 
presents  no  case  for  a  mandamus, 
and  that  the  rule  must  be  discharged. 
Mandamus  refused. 


428  ^Hoskinson  &  als.  v.  Pusey  &  als. 

White  &  als.  v.  King  &  als. 

November   Term,    1879,    Richmond. 

1.  GlmrGhea — RIfflita  of  Seceding  Confer- 
ence.— The  Baltimore  conference  of  the  Methodist 
Episcopal  Church  having,  in  its  meeting  in  1845, 
declared  its  adherence  to  the  Methodist  Episcopal 
Church,  could  not  afterwards,  in  1861,  secede  from 
that  church  so  as  to  entitle  it  to  the  benefit  of  the 
plan  of  division  adopted  in  the  general  conference 
of  the  church  in  1844;  though  in  1866  it  united 
with  the  Methodist  Episcopal  Cnurch   South. 

2.  Same — DlTlalon  in  Conffreffatlon— Rlfflit 
to  Property.* — Except  as  to  the  border  circuits 
of  the  cnurch,  the  division  of  the  churches  of  which 
is  provided  for  by  the  plan  of  1844,  the  property 
in  the  churches,  &c.,  of  the  congregation  within  the 
bounds  of  the  Baltimore  conference  properly  be- 
longs to  the  churches  in*  connection  with  the  Bal- 
timore conference,  composed  of  those  members  of 
that  conference  who  refused  to  concur  in  the  action 
of  the  conference  in  1862,  and  continued  to  adhere 
to  the  Methodist  church. 

3.  Same — Sante — Saute. — ^The  Harmony  Nchurch, 
in  Loudoun  county,  was  not  a  border  church,  and 
the  plan  of  division  of  1844  did  not  apply  to  it, 
and  though  a  majority  of  the  members  of  that 
church  decided  to  go  with  the  Baltimore  conference 
south,  the  other  party,  remaining  in  connection  with 
the  Baltimore  conference,  are  entitled  to  the  poS|- 
Fcssion    of    the    church    property. 

By  deed  bearing  date  the  30th  December, 
1S33,  Richard  Travener  and  wife  conveyed  to 
James  Tippitt  and  seven  other  persons  one 
sr.d  a  half  acres  of  ground  in  the  county  of 
Loudoun,  upon  trust  that  they  shall  erect 
and  build,  or  cause  to  be  erected  and 

429  built  thereon,  a  house  or  place  of  ♦wor- 
ship  for  the  use    of    the    Methodist 

Episcopal  Church  in  the  United  States  of 
America,  according  to  the  rules  and  disci- 
pline which,  from  time  to  time,  may  be 
adopted  by  the  ministers  and  preachers  of 
said  church,  at  their  general  conference  in 
the  United  States  of  America;  and  in  further 
trust  and  confidence  that  they  shall,  at  all 
times  forever  hereafter,  permit  such  minis- 
ters belonging  to  the  said  church  as  shall, 
from  time  to  time,  be  duly  authorized  by  the 
general  conference  of    the  Methodist  Episco- 


'Division  In  Rellarlon«  Cons  relation— 
Blflplit  to  Property. —  The  principal  case  is  cited, 
and  its  holding  that  the  seceding  majority  of  the 
congregation  were  not  entitled  to  the  benefit  of  the 
plan  of  division  adopted  in  the  general  conference  of 
the  church  in  1844  is  sustained  in  Box  well  et  al.  v. 
Affleck  et  al.,  79  Va.  402;  Firley  et  al.  v.  Brent 
et  al.,  87  Va.  103.  See  also  Hardy  et  al.  v,  Wiley 
gf  al.,  87  Va.  125.  and  2  Min.  Inst.  (4th  Ed.)  253, 
where  the  principal  case  is  cited. 


pal  Church,  or  by  the  annual  conference,  to 
preach  and  expound  God's  holy  word  therein. 
And  the  deed  then  provided  for  supplying  a 
vacancy  in  the  board  of  trustees  and  their 
qualifications;  and  further,  that  if  the  trus- 
tees, or  their  successors,  were  obliged  to  pay 
any  money  on  account  of  said  premises, 
they  should  be  authorized  to  raise  the  same 
by  mortgage  or  sale  of  the  premises. 

And  by  deed  bearing  date  the  —  day  of 
,  1847,  William  W.  Butts  and  wife  con- 
veyed to  J.  B.  White  and  five  others,  and 
their  successors,  a  parcel  of  ground  in  trust 
that  they  shall,  at  all  times,  permit  such 
ministers  belonging  to  the  Methodist  Epis- 
9opal  Church  as  may  be  appointed  by  the 
annual  conference  within  the  bounds  of 
which  the  said  lot  of  ground  may  be  in- 
cluded, to  enter  and  occupy,  during  the  time 
of  such  appointment,  the  house  situated 
thereon  as  a  parsonage,  with  the  use  of  the 
out-buildings  attached.  And  the  deed  then 
provided  for  the  mode  of  filling  a  vacancy 
in  the  board  of  trustees. 

The  church  built  on  the  land  mentioned 
in  the  first  deed  was  called  Harmony 
church;  and  the  parsonage  mentioned  in 
the  second  deed  was  in  Hillsboro*,  and  was 
also  in  the  county  of  Loudoun. 

It  appears  that  the  churches  for  which 
this  property  was  given  divided — one  part 
of  them  going  with  the  Methodist  Church 
South  and  the  other  part  with  the  Metho- 
dist Church — and  that  the  trustees  of  the 
part  going  with  the  Methodist  Church 
South  took  possession  of  the  buildings,  and 

excluded  the  other  part. 
480  ♦In  March,  1871.  George  Puseyand 

six  others,  suing  in  behalf  of  them- 
selves and  the  other  members  of  the  congre- 
gation of  the  Methodist  Episcopal  Church 
entitled,  as  they  claimed,  to  worship  in  the 
Harmony  church,  brought  their  suit  in  equity 
in  the  circuit  court  of  LotKloun  county 
against  Robert  Hoskinson  and  others,  trus- 
tees of  the  Harmony  church',  connected  with 
the  Methodist  Episcopal  Church  South,  to  re- 
cover possession  of  the  church  property. 

And  at  the  same  time  Charles  King  and 
William  J.  Bain,  ministers  in  charge  of  the 
Hillsboro'  circuit  by  appointment  from  the 
Baltimore  conference,  brought  their  suit  in 
equity  in  the  same  court  against  James  B. 
White  and  others,  trustees  of  the  church  in 
connection  with  the  Baltimore  conference 
south,  to  recover  the  aforesaid  parsonage. 

Both  the  cases  came  on  to  be  heard  on  the 
30th  of  October,  1873,  when  the  court  held 
that  the  plaintiffs  were  entitled  to  the  pos- 
session of  the  church  and  the  parsonage, 
and  decreed  that  the  defendants  deliver  pos- 
session thereof  to  the  trustees  of  the  other 
party.  And  the  defendants  in  each  case 
thereupon  applied  to  this  court  for  an  appeal; 
which  was  awarded.  The  grounds  on  which 
the  parties  respectively  rest  their  claims  are 
stated  in  the  opinion  of  Judge  Burks. 

Pr»well   Harrison,  for  the  appellants. 
W.  W'lloughby,  for  the  appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 
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The  controversy  in  these  cases  relates  to 
church  property.  In  the  one  case,  the  right 
to  the  use  of  a  building  as  a  house  of  public 
worship   is   the    matter   in   dispute;    in   the 

other,  the  right  to  the  use  of  a  parson- 
431    age  or  residence  ♦for  a  minister;  both 

pieces  of  property  situated  in  the 
county  of  Loudoun.  The  respective  claim- 
ants belong  to  separate  and  distinct  religious 
organizations.  On  the  one  side,  they  are 
members  of  the  Methodist  Episcopal 
Church,  on  the  other,  members  of  the 
Methodist    Episcopal   Church    South. 

I  propose  to  consider  the  case  in  relation 


not  disputed,  that  they  are  and  claim  to  be 
members  of  another  and  distinct  organization, 
the  Methodist  Episcopal  Church  South,  rec- 
ognizing its  authority,  submitting  to  its  gov- 
ernment, and  asserting  for  themselves,  and 
the  ministers  assigned  by  this  church,  a  claim 
to  the  exclusive  use  of  the  church  building. 

The  grounds  on  which  this  claim  is  rested 
will  be  better  understood  after  a  brief  state- 
ment of  facts  deduced  from  the  record. 

The  Baltimore  conference  was  not  repre- 
sented in  the  convention  held  in  Louisville. 
Kentucky,  in  May,  1845,  which  organized  the 
Methodist  Episcopal  Church  South,  and  be- 


to  the  church   building  first.  This  building  I  ing    a  border  conference,  under  the  plan    of 


was  erected  as  a  house  of  public  worship 
pursuant  to  the  provisions  of  the  deed  of  De- 
cember 30,  1833,  from  Taverner  and  wife  to 
the  trustees  therein  named,  on  the  land 
therebv  conveyed,  situate  within  the  terri- 
torial limits  of  the  Baltimore  conference  of 
the    Methodist    Episcopal   Church    South. 

The  deed  is  the  same  in  substance  as  the 
deed  in  Brooke  &  others  v.  Shackett,  13 
Gratt.  301,  and  the  construction  must  be  the 
same.  According  to  that  construction,  the 
conreyance  is  not  for  the  use  of  the  Metho- 
dist Episcopal  Church  in  a  general  sense. 
Such  a  conveyance  in  this  state  would  be  void. 
But  it  is  a  conveyance  for  the  use  of  a  partic- 
ular congregation  of  that  church,  in  the 
limited  and  local  sense  of  the  term — that  is, 
for  the  members,  as  such,  of  the  congregation 
of  the  Methodist  Episcopal  Church,  who,  from 
their  residence  at  or  near  the  place  of  public 
worship,  may  be  expected  to  use  it  for  that 
pnrposf.  Such  a  conveyance  is  valid  under 
our  statutes.  See  Code  of  1873,  ch.  76,  §  8. 
Who,  then,  are  the  cestuis  que  trust  under 
the  deed  in  question,  the  beneficiaries  entitled 
to  the  control  and  use  of  the  "Harmony" 
church  building?  Looking  to  the  deed  alone, 
the  answer  would  be,  those  who  are  members 
of  the  congregation  or  local  society,  and,  as 
such,  members  of  the  Methodist  Episcopal 
Church.  According  to  the  test  applied  m 
Den  V.  Bolton,  7  Halst  (N.  J.)  215,  cited 
with  approbation  in  the  opinion  of  Judge 
Daniel  in  Brooke  &  others  v.  Shacklett, 
supra,    "to    constitute    a    member     of    any 

church,  two  points  at  least  are  essen- 
432      tial.    without    meaning    *to    say    that 

others  are  not  so,  a  profession  of  its 
faith  and  a  submission  to  its  government." 
Although  a  ouestion  is  raised  in  the  record 
as  to  the  membershio  of  the  appellees,  the 
evidence  satisfies  me  that  they  are.  and  some 
of  them  have  been  for  many  years,  members 
of  the  Methodist  Episcopal  Church.  Their 
names  are  on  the  church  records  as  members, 
and  although  their  attendance  on  public 
worship  appears  to  have  been,  at  one  time, 
interrupted  from  causes  incident  to  the  wnr, 
they  never  ceased  to  be  members  of  the 
church.  They  profess  its  faith,  receive  the 
pastors  assigned  by  it,  and  submit  to  its  d's- 
cioline  and  government.  On  the  other  hand, 
it  is  not  pretended  that  the  appellants,  and 
those  thev  represent,  are  members  of  that 
church.  They  neither  recognize  its  authority, 
nor  submit  to  its  government,  but  deny  and 
resist  both.  The  proof  is  clear,  and  the  fact  is 


separation  agreed  upon  by  the  general  confer- 
ence of  the  Methodist  Episcopal  Church  in 
1844,  it  had  the  right  to  determine  for  itself 
its  future  ecclesiastical  relations  by  electing 
to  continue  its  connection  with  the  old  or- 
ganization, or  attach  itself  to  the  new.  Ac- 
cordingly, at  its  first  annual  session  after 
the  convention  at  Louisville — to  wit:  in  the 
year  1846 — it  adopted  the  following  resolu- 
tion: 
483  *"Resolved,  1.  By  the  Baltimore  an- 

nual conference  in  conference  assem- 
bled, that  we  still  continue  to  regard  our- 
selves a  constituent  part  of  the  Methodist 
Episcopal  Church  in  the  United  States." 

At  the  same  time,  another  resolution  was 
adopted,  in  the  following  words: 

"Resolved,  2.  That  this  conference  dis- 
claims any  fellowship  with  abolitionism;  on 
the  contrary,  while  it  is  determined  to  main- 
tain its  well  known  and  long  established 
position  by  keeping  the  traveling  preachers 
composing  its  own  body  free  from  slavery, 
it  is  also  determined  not  to  hold  connection 
with  any  ecclesiastical  body  that  shall  make 
non-slaveholding  a  condition  of  member- 
ship in  the  church,  but  to  stand  by  and 
maintain  the  discipline  as  it  is." 

The  journal  of  this  conference,  containing 
these  proceedings,  it  seems  was  submitted, 
according  to  the  requirements  of  the  disci- 
pline, to  the  next  general  conference  of  the 
Methodist  Episcopal  Church,  and  was  ap- 
proved, it  is  claimed,  or  at  least  no  objection 
was   made  to  the  proceedings   referred  to. 

The  Baltimore  conference  continued  its 
connection  with  the  general  conference  of 
the  Methodist  Episcopal  Church  until  the 
annual  conference  held  at  Staunton  in 
March,  1861,  when,  in  consequence  of  the 
incorporation  in  the  discipline  by  the  gen- 
eral conference  at  Bi^flFalo,  in  May.  1860,  of 
what  is  called  the  "New  Chapter"  on  slav- 
ery, the  following  resolution,  among  others, 
was  adopted: 

"Be  it  resolved  by  the  Baltimore  annual 
conference  in  conference  assembled,  that  we 
herebv  H^rlpre  that  the  ureneral  conference 
of  the  M.  E.  Church,  held  at  Buffalo,  in  May. 
1860,  by  its  unconstitutional  action,  has  sun- 
dered the  ecclesiastical  relation  which  has 
hitherto  bound  us  together  as  one  church. 
as  far  as  any  act  of  theirs  could  do  so.  That 
we  will  not  longer  submit  to  the  jurisdiction 
of  said  general  conference,  but  hereby 
434  declare  ourselves  ♦separate  and  inde- 
pendent   of    it,    still    claiming    to    be. 
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notwithstanding,  integral  part  of  the  M.  E. 
Church." 

This  resolution  was  adopted  by  a  very 
large  majority  of  the  members  of  the  con- 
ference. Of  the  votes  cast,  only  one  being 
in  the  negative,  the  other  members,  disap- 
proving the  action  of  conference,  not  voting. 
The  new  and  independent  position  thus  as- 
sumed by  the  majority  of  the  members  of 
the  Baltimore  conference  was  continued  for 
several  years.  They  held  annual  conferences 
during  the  war  at  different  places  in  Vir- 
ginia under  the  name  and  style  of  the  "Bal- 
timore annual  conference;"  and  at  an  an- 
nual conference  of  this  body,  held  in  Alex- 
andria in  February,  1866,  it  was  resolved  to 
unite  with  and  adhere  to  the  Methodist 
Episcopal  Church  South. 

In  the  meantime,  the  members  of  the  con- 
ference held  at  Staunton  in  1861,  who  disap- 
proved the  action  taken  by  the  majority 
there  as  without  authority  and  of  no  binding 
force,  adhearing  to  the  old  organization  of 
the  Methodist  Episcopal  Church,  and  claim- 
ing to  be  the  lawful  Baltimore  annual  con- 
ference, held  an  annual  conference  at  Balti- 
more in  1862,  and  annual  conferences  suc- 
cessively thereafter,  being  represented  in  the 
general  conference  of  the  Methodist  Episco- 
pal Church  wherever  held,  and  recognized 
by  that  body  as  the  duly  constituted  Balti- 
more annual  conference. 

After  the  action  of  the  conference  at  Alex- 
andria, precisely  when  does  not  appear  from 
the  record,  a  vote  was  taken  by  the  mem- 
bers of  the  consrregation  worshiping  at 
Harmony"  church,  on  the  question  whether 
they  would  unite  with  the  Methodist  Epis- 
copal Church  South,  and  the  vote  was  unan- 
imous in  favor  of  such  union;  but  it  ap- 
pears that  none  of  the  members  who  ad- 
hered to  the  Methodist  Episcopal  Church 
were  present  when  this  vote  was  taken,  or^ 
if  any  were  present,  they  did  not  vote. 

After  this  action,  it  would  seem,  by  the 
members  of  the  congregation,  or  rather  the 
greater  part  of  them,  on  application  to 
4U  *the  circuit  court  of  Loudoun  county, 
the  appellants  and  others  were  ap- 
pointed trustees  of  "Harmony"  church,  and, 
it  seems,  they  at  once  took  control  of  the 
church  building,  admitting  to  the  use 
thereof  the  ministers  assigned  by  the  con- 
ferences of  the  Methodist  Episcopal  Church 
South,  and  excluding  from  such  use  those 
assigned  by  the  conferences  of  the  Metho- 
dist Episcopal  Church.  This  admission  of 
one  class  of  preachers  and  exclusion  of  the 
other  continued  until  1871,  when  the  appel- 
lees filed  their  bill  in  this  case  for  relief. 

The  appellants  base  their  claim  thus  to 
control  and  apply  the  use  of  the  building 
pn  several  grounds. 

1.  They  claim  that  the  plan  of  separation 
agreed  upon  by  the  general  conference  of  the 
Methodist  Episcopal  Church  in  1844  was 
within  the  scope  of  the  powers  of  that  body, 
and  therefore  valid;  that  the  action  of  the 
Baltimore  conference  at  Baltimore  in  1846,  at 
Staunton  in  1861,  and  of  the  conference  ?.t 
Alexandria  in  1866,  was,  in  each  instance. 
authorized  by  that  plan;  that  the  Baltimore 


conference,  being  a  border  conference,  had 
the  right,  under  the  plan,  to  annex  a  condi- 
tion to  the  continuance  of  its  connection  with 
the  general  conference  of  the  Methodist 
Episcopal  Church;  'that  in  1846  it  did  annex 
such  condition,  with  the  acquiescence,  if  not 
approval,  of  the  general  conference;  that 
this  condition  was  broken  by  the  general 
conference  in  1860,  and  the  Baltimore  Con- 
ference was  thus  left  free  to  dissolve  its 
connection,  as  it  did,  with  the  general  con- 
ference, and  unite  itself  with  the  Methodist 
Episcopal  Church  South. 

It  was  decided  by  this  court  in  Brook  & 
others  y.  Shacklett,  supra,  that  the  plan  of 
separation,  as  also  the  actual  separation 
under  the  plan,  and  the  organization  of  the 
church  in  the  south,  were  all  valid  acts.  Like 
decisions  have  been  made  by  the  supreme 
court  of  the  United  States  and  the  appel- 
late tribunals  of  other  states. 

The  error  of  the  appellants  consists, 

486  I  think,  in  the  assumption  ♦that  under 
the  plan  of  separation  the  border  con- 
ferences were  to  be  at  liberty  to  impose  terms 
and  conditions  in  declaring  their  adherence 
to  the  old  organization,  and  in  the  further 
assumption  that  the  Baltimore  conference, 
in  the  resolutions  adopted  in  1846,  made  the 
continuance  of  its  connection  with  the  gen- 
eral conference  dependant  on  conditions 
which  were  accepted  by  the  latter,  the  non- 
observance  or  breach  of  which  conditions' 
should  authorize  the  Baltimore  conference 
to  terminate  the  connection  and  unite  itseif 
with  the  Church  South. 

I  find  nothing  in  the  plan  devised  in  1844 
giving  countenance  to  the  idea  that  after  the 
contemplated  separation  had  been  carried 
into  effect,  a  border  conference  should  have 
the  right  to  do  more  than  merely  make  choice 
between  the  two  churches — either  to  con- 
tinue its  connection  with  the  church  north, 
or  attach  itself  to  the  church  south.  After  the 
southern  conferences  had  organized  them- 
selves as  a  separate  and  distinct  ecclesias- 
tical body,  it  could  hardly  have  been  designed 
by  the  general  conference  of  the  Methodist 
Episcopal  Church  to  sanction  and  provide  for 
a  further  disintegration  to  take  place  in  some 
emergency  that  might  arise  ii|  the  indefinite 
future.  The  object  was  a  peaceful,  speedy, 
and  permanent  settlement  of  the  pending 
difficulties.  This  object  would  have  been  de- 
feated, partially  at  least,  if  the  general  con- 
ference had  allowed  the  border  con- 
ferences, in  electing  to  continue  their  ecclesi- 
astical connection,  to  make  the  continuance 
of  such  connection  dependent  on  future  con- 
tingencies. As  before  stated,  the  Baltimore 
conference  was  not  represented  in  the  con- 
vention of  delegates  from  the  southern  con- 
ferences at  Louisville  in  1845.  The  action  of 
that  convention  did  not  change  the  existing 
relation  of  the  Baltimore  conference  to  the 
general  conference  of  the  Methodist  Episco- 
pal Church.  It  left  the  Baltimore  conference 
in  full  connection  with  that  general  confer- 
ence, with  the  right  to  dissolve  that  connec- 
tion, if  it  chose  to  do  so,  and  adhere 

487  to  *the   Methodist  Episcopal  Church 
South.     Unless,  therefore,  the  Balti- 
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more  conference  meant  to  adhere  to  the 
southern  division,  no  action  at  all  on  its  part 
would  seem  to  have  been  necessary.  Having 
determined  not  to  change  its  ecclesiastical 
relations,  the  resolutioris  adopted  were  un- 
necessary.   This  would  seem  to  be  the  fair 


remedies  on  existing  contracts  and  obliga- 
tions were  suspended,  yet  the  contracts  and 
obligations  themselves,  as  a  general  rule, 
were  not  abrogated,  but  continued  in  force 
after  the  war  terminated.  The  property 
rights   of  the   members   of    the    Methodist 


construction  of  the  resolutions  of  1844,  which  ,  Episcopal  church  worshiping  or  entitled  to 


looked  to  action  of  such  only  of  the  border  i  worship  at  the  Harmony  church  building 
conferences,  stations,  and  societies,  as  de-  I  were  not  extinguished  or  impaired  by  the 
sired  to  adhere  to  the  church  south.  When  j  war.  They  were  the  same  at  the  close  of 
the  Baltimore  conference  in  1846,  declared  the  war  and  afterwards  as  at  and  before  Us 
that   it   still   regarded   itself  "a  constituent  '  commencement,  and  the  test  by  which  the 


part  of  the  Methodist  Episcopal  Church  in 
the  United  States,"  it  only  announced  what 
v/ould  have  been  the  result  in  any  event,  if 
no  such  declaration  had  been  made.  The 
:esolutions  did  not  put  it  in  any  new  rela- 
tion to  the  general  conference,  with  which  it 
stood  already  connected.  The  declaration, 
that  it  was  "determined  not  to  hold  connec- 
tion with  any  ecclesiastical  body  that  shall 
make  non-slaveholding  a  condition  of  mem- 
bership in  the  church,  but  to  stand  by  and 
maintain  the  discipline  as  it  is,"  was  in  sub- 
stance the  declaration  of  a  purpose  to  dis- 
solve the  existing  relation  in  certain  contin- 
fencies  which  might  arise  in  the  future, 
uch  declaration  added  no  new  term  to  the 
existing  union  between  the  two  conferences, 
and  must  have  been  so  understood  by  both. 
It  mi^ht  have  been  made  as  well  before  as 
after  the  separation  of  the  churches  in  1845. 
The  effect  would  have  been  the  same. 
The  subsequent  conduct  of  the  Baltimore 


title  to  the  use  of  the  building  is  to  be  de- 
termined remains  the  same.  The  congre- 
gation, although  within  the  territorial  limits 
of  the  Baltimore  conference,  which  was  a 
border  conference,  was  not  a  "border  so- 
ciety," within  the  meaning  of  the  resolution 
'of  1844,  as  was  the  case  in  Brooke  & 
4S9  others  v.  Shacklett,  and  *hencehad 
no  authority  under  these  resolutions 
to  determine  by  a  majority  of  its  members 
its  adherence  to  the  church  south. 

3.  It  is  also  insisted  that  the  action  of  the 
congregation  of  *Harmony"  church,  after 
the  conference  at  Alexandria  held  in  1866, 
operated  to  transfer  the  title  and  control  ^f 
the  property  to  that  portion  of  the  congre- 
gation which  adhered  to  the  Methc^ist 
Episcopal  Church  South.  That  action  has  al- 
ready been  adverted  to,  and  is  claimed  to 
have  been  had  under  an  act  of  the  general  as- 
sembly, passed  February  18th.  1867  (acts  -^f 
1866-7,  ch.  210,  pp.    649,  650;  Code  of   1873.  ch. 


conference  shows,  that  it  did  not  regard  iia  !  76,  §  9),  which  had  the  effect,  as  contended- 1  ^ 


action  in  1846  as  modifying  its  pre-existing 
relation  to  the  general  conference  and  as 
deferring  its  choice  of  ecclesiastical  rela- 
tions under  the  plan  of  1844,  to  be  exercised 
in  accordance  with  that  plan  on  the  happen- 
ing of  a  contingency  in  the  future.  The  ac- 
tion at  Staunton  in  1861,  after  the  lapse  of 
fifteen  years  from  the  adoption  of  the  resolu- 
tions in  Baltimore,  was  not  based  on  any 
claim  of  right  under  the  plan  of  sepa- 
438  ration  *devised  in  1844,  but,  as  has 
been  seen,  in  the  alleged  "unconstitu- 
tional action"  of  the  general  conference  at 
Buffalo,  in  May,  1860.  As,  in  the  view  I  take, 
there  was  oo  new  condition  imposed  by  the 
action  of  the  Baltimore  conference  in  1846, 
it  is  unnecessary  to  consider  the  action  of 
the   general    conference    in    May,    1860. 

So,  as  it  seems  to  me,  the  first  position 
taken  by  the  appellants  in  support  of  their 
claim,   cannot   be   maintained. 

2.  But  it  is  further  contended,  that  inde- 
pendently of  the  action  at  Staunton  in 
March,  1861,  the  war  which  ensued  ipso 
facto  dissolved  and  put  an  end  to  all  eccle- 
siastical connections  between  the  people  of 
the  northern  and  southern  states,  and  that 
the  congregation  of  "Harmony"  church  was 
left  free  to  form  new  church  relations,  and 
that  the  property  rights  of  the  congregation 
followed  these  relations. 

I  do  not  think  the  war,  resulting  as  it  did, 
had  any  such  effect.  One  of  the  consequences 
was  a  suspension  durins:  hostilities  of  all  in- 
tercourse between  citizens  not  subject  to 
the  dominion  of  the  same  bellit^erent  party. 
Between  such  citizens,  also,  while  all  legal 


transfer  the  control  and  use  of  the  property 
as  aforesaid.  It  is  not  clear,  from  the  evi- 
dence, whether  this  action  of  the  congrega- 
tion was  had  before  or  after  the  passage  of 
the  act  referred  to.  I  should  rather  infer  thnt 
it  was  in  1866,  before  the  act  was  passed.  If 
that  were  so,  of  course  there  would  be  noth- 
ing in  the  point  made  by  the  appellants  on  the 
operation  of  the  act.  But  suppose  it  was 
after  the  passage  of  the  act.  It  is  a  sufficient 
answer  to  the  claim  of  the  appellants  based 
on  this  statute,  that  it  does  not  appear  by 
the  record  that  the  provisions  of  the  statute 
have  been  fully  complied  with.  The  portion 
bearing  on  this  case  reads  as  follows:  "And 
whereas  divisions  have  occurred  in  some 
churches  or  religious  societies  to  which 
such  religious  congregations  have  been  at- 
tached, and  such  divisions  may  hereafter  oc- 
cur, it  shall,  in  any  such  case,  be  lawful  for 
the  communicants  and  pewholders  over 
twenty-one  years  of  age,  by  a  vote  of  a  ma- 
jority of  the  whole  number,  as  soon  as  prac- 
ticable after  the  passage  of  this  act,  or  when- 
ever such  division  shall  occur,  to  determine 
to  which  branch  of  the  church  or  society 
such  congregation  shall  thereafter  belong; 
and  which  determination  shall  be  reported  to 
the  said  court,  and,  if  approved,  shall  be  so 
entered  on  the  minutes,  and  shall  be  conclu- 
sive as  to  the  title  to  and  control  of  any 
440  property  held  in  trust  for  *such  con- 
gregation, and  shall  be  respected  and 
enforced  accordincrlv  in  all  the  courts  of 
this  commonwealth." 

A  vote  of  the  members  of  the  conc^regation 
was  taken  at  some  time,  as  already  stated. 
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but  there  is  no  evidence  that  the  determina- 
tion of  the  congregation  manifested  by  the 
vote  was  reported  to  the  circuit  court  of 
XrOudoun  county,  approved  by  that  court,  and 
so  entered  on  its  minutes.  Compliance  with 
these  requirements  is  essential  to  the  effect 
given  by  the  statutes.  It  seems,  from  the 
certificate  of  the  judge,  that  he  had  before 
him  as  evidence  in  this  cause,  when  he  ren- 
dered the  decree  appealed  from,  the  record 
of  the  appointment  of  the  trustees,  but  that 
record  is  not  before  us,  and  it  is  not  essen- 
tial that  it  should  be,  in  order  to  show  the 
appointment  of  the  trustees,  as  the  appoint- 
ment is  not  controverted. 

It  is  to  be  observed,  further,  that  the 
claim  of  title,  based  on  proceedings  under 
the  statute,  is  not  made  by  the  appellants 
in  their  answer  to  the  bill.  It  should  have 
been  so  made,  if  intended  to  be  relied  on. 

If  this  had  been  done,  and  the  provisions 
of  the  statute  had  been  complied  with  in 
every  particular,  the  question  would  have 
been  presented,  whether  the  act  does  •not 
encroach  upon  vested  rights  in  putting  it  in 
the  power  of  a  majority  of  the  members  of 
the  congregation  to  shift  the  title  and  use 
of  the  property  without  the  consent  and 
against  the  will  of  the  minority;  and  the 
further  question,  how  the  operation  of  the 
statute  is  affected,  if  at  all.  by  the  pro- 
vision of  the  state  constitution  on  "church 
property,"  art.   11.^ 

These  are  questions  of  interest  and  great 
practical  importance.  It  is  not  necessary, 
however,  to  decide  them  in  this  case,  as  it 
is  presented  by  the  record,  and  I  express 
no  opinion  upon  them. 

4.  After  the  appeal  had  been  allowed  in 
this  case,  the  appellants  filed  a  supplemental 
petition  alleging  that  a  joint  commission, 
appointed  by  the  general  confer- 
441  ences,  invested  ♦with  the  power  and 
charged  with  the  duty  of  hearing  and 
adjudicating  cases  in  which  there  were  ad- 
verse claims  to  church  property  on  the  part 
of  the  two  churches,  had,  at  Cape  May,  in 
New  Jersey,  on  the  21st  day  of  August,  1876, 
and  while  this  case  was  pending  here  on 
appeal  adjudicated  the  claim  in  the  case  in 
favor  of  the  Methodist  Episcopal  Church 
South  (what  is  represented  as  the  original 
written  adjudication  being  filed  with  the 
petition),  and  the  prayer  is,  that  this  court 
will  take  notice  of  the  adjudication  and  give 
effect  to  it. 

While  the  christian  spirit  that  prompted 
the  appointment  of  this  joint  commission 
cannot  be  too  highly  commended,  there  is 
one  reason  all-sufficient  why  the  prayer  of 
the  petition  cannot  be  granted.  The  court 
is  asked  to  pass  on  matters  not  in  the  record, 
and  which,  in  fact,  have  arisen  since  the  ap- 
peal was  allowed.  No  issues  have  been  made 
on  the  supplemental  petition,  and  we  cannot 
assume  facts  which  are  neither  admitted  nor 
proved.  Moreover,  this  court,  exercising  ap- 
pellate jurisdiction,  cannot  take  original 
cognizance  of  matters  which  have  never 
been  litigated  by  the  parties  in  the  court  be- 
low. If  the  petitioners  have  anv  remedy 
touching  these  matters,  it  is  in  that  forum 


in  the  first  instance,  not  in  this,  and  they 
will  not  be  precluded  from  resorting  to  it 
by  the  decree  which  will  be  entered  here. 

The  objection  that  the  appellees  are  not 
members  of  the  congregation,  and  therefore 
cannot  maintain  this  suit,  is  answered  by 
what  has  been  said  in  the  first  part  of  this 
opinion. 

One  other  objection  only  remains  to  be 
noticed. 

It  seems  that  several  of  the  appellants, 
while  acting  as  trustees  of  the  church  build- 
ing before  the  war,  and  when  their  authority 
was  not  questioned,  advanced  money  for 
repairing  the  building,  and  on  a  bill  filed 
for  the  purpose  in  the  county  court  of 
Loudoun,  a  decree  was  rendered  in 
443  ♦their  behalf,  ordering  the  building  to 
be  sold  to  pay  for  the  advances,  which 
decree  has  never  been  executed. 

They  now  complain  that  this  decree  has 
been  disregarded  by  the  circuit  court  and 
their  rights  prejudiced  thereby. 

The  record  in  the  county  court  was  before 
the  judge  of  the  circuit  court  when  he  ren- 
dered his  decree,  and  it  is  a  part  of  the  record 
now  before  this  court.  In  his  decree  he  does 
not  notice  the  decree  of  the  county  court,  nor 
specifically  the  claim  of  the  appellants  for 
their  alleged  advances,  which  claim  is  set  up 
in  their  answer  to  the  bill,  and  proofs  were 
taken  in  support  of  it.  But  I  do  not  regard 
the  decree  of  the  circuit  court  as  rejecting 
the  claim  for  the  alleged  advances.  On  the 
contrary,  an  account  is  ordered  to  ascertain 
the  value  of  the  use  and  profits  of  the  build- 
ing, and  "of  the  improvements  made  by 
the  defendants."  I  apprehend,  in  taking  the 
account  ordered,  if,  for  any  reason,  the  de- 
cree of  the  county  court  should  not  be  ex- 
ecuted, the  claim  for  advances  may  be 
brought  in.  A  lien  is  expressly  given  by  the 
terms  of  the  deed  to  the  trustees  making  ad- 
vances for  repairs,  and  in  the  case  of  Lynn, 
trustee,  v.  Carson's  admV,  decided  by  this 
court  recently  at  Staunton,  (supra  170),  it 
was  held  that  trustees  of  a  church  building 
for  the  use  of  a  congregation  of  members 
of  the  Methodist  church,  making  advances 
for  repairing  the  building,  have  a  lien,  un- 
der the  discipline  of  the  church,  on  the 
building  for  such  advances;  which  lien  may 
be  enforced  in  a  court  of  equity. 

The  views  presented  on  the  main  points  in 
the  case,  which  has  been  considered,  apply  as 
well  to  the  case  touching  the  parsonage 
property,  and  need  not  be  repeated.  If  those 
views  are  sound,  there  is  only  one  question 
of  any  difficulty  in  the  latter  case,  and  that 
grows  out  of  the  trusts  declared  in  the  deed 
of  conveyance  to  the  trustees.  The  trusts 
are  rather  more  indefinite  than  those  declared 
in  the  deed  in  the  other  case,  and  at  first 
view  appeared  too  vaeue  to  be  brought 
within  the  operation  of  our  statutes 
443  ♦authorizing  convevances  to  the  use  of 
religious  congregations.  But  a  careful 
examination  of  the  provisions  of  the  deed, 
in  connection  with  the  discipline  to  which  it 
refers,  warrants,  I  think,  the  construction 
that  the  uses  created  are  for  the  concrrega- 
tions  or  local  societies  within  the  circuit  in 
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which  the  building  is  located.  This  would 
seem  to  be  indicated  by  the  reference  in  one 
case  to  *'the  duty  of  the  minister  or  preacher 
in  charge,"  which  must  mean  the  minister  in 
charge  of  the  circuit  and  the  congregations 
or  local  societies  within  that  circuit.  So  the 
trustees  are  authorized  to  sell  the  property 
for  advances  made  by  them,  "after  due  notice 
to  the  preacher  in  charge,"  and,  after  paying 
the  debt  or  debts,  to  *'place  the  remainder  of 
the  proceeds  of  sale,  if  any,  in  the  hands  of 
the  stewards  of  the  church."  &c.;  the  stew- 
ards being  officers  in  the  local  societies.  I 
think,  upon  the  principles  applied  in  Brooke 
&  others  v.  Shacklett,  the  deed  should  receive 
a  liberal  construction,  with  the  view  to  give 
effect  to  the  trusts;  and.  although  quite 
general  in  its  terms,  I  am  of  opinion  that  it 
is  a  valid  conveyance  under  our  statute. 

Objection  is  made  that  the  complainants 
in  the  bill  had  no  legal  or  equitable  interest 
in  the  subject,  and  therefore  could  not  main- 
tain the  suit.  They  were  the  preachers,  duly 
assigned  to  the  circuit,  and  had  the  right, 
under  the  deed,  to  be  admitted  to  the  use  of 
the  parsonage  building  through  the  medium 
of  the  trustees  and  the  congregation.  The 
bill  is  filed,  not  only  on  their  behalf,  but 
also  on  behalf  of  the  congregation  in- 
terested in  the  building,  and  such  a  bill,  I 
think,  may  well  be  maintained. 

In  conclusion,  it  is  urged  that  John  R. 
White,  one  of  the  trustees,  not  being  a  party 
to  the  suit,  the  decree,  for  that  reason,  should 
be  reversed.  There  was  a  demurrer  to  the 
bill  for  want  of  equity,  and  the  fact  that 
White  was  a  trustee,  and  not  a  party,  is 
stated  in  the  answer  of  the  appellants,  but 
they  did  not  ask  that  he  should  be  made  a 
party.  All  of  the  other  trustees  were 
444  parties,  and  made  *full  defence.  It  is 
not  perceived  how  they  or  those  they 
represented  could  have  been  either  benefited 
by  White's  presence,  or  prejudiced  by  his 
absence.  He  cannot  be  deemed  an  indispen- 
sable party  for  the  purposes  of  the  suit, 
when  it  is  apparent  that  every  defence  he 
could  have  made  might  have  been  made  and 
was  made  by  his  co-trustees. 

Upon  the  whole  matter  in  both  cases,  I 
am  of  opinion  that  there  is  no  error  in  either 
of  the  decrees  of  the  curcuit  court,  and  that 
they  should  be  severally  affirmed,  without 
prejudice,  however,  to  any  rights  and  reme- 
dies to  which  the  appellants  and  those  they 
represent  may  be  entitled  under  the  action 
of  the  joint  commission  aforesaid. 

I  will  only  add,  that  it  is  matter  of  regret, 
that  there  should  ever  be  a  necessity  for 
bringing  controversies  between  religious 
bodies  to  the  civil  courts  for  decision.  They 
are  pre-eminently  proper  subjects  for  private 
adjustment,  and  this  court  therefore  deemed 
is  not  improper,  after  these  causes  were  sub- 
mitted, to  delay  its  decision  awhile,  indulg- 
ing the  hope,  reasonably,  we  think,  that  the 
parties  themselves  would,  in  the  meantime, 
come  to  some  terms  of  settlement,  so  as 
to  render  a  decision  by  this  court  unneoes- 
sary.  After  this  delay,  receiving  assurance 
that  no  adjustment  would  or  could  be 
made  by  the  parties,  the  court,  in  the  exer- 


cise   of    its    only     proper     functions,     has 
proceeded  to  dispose  of  the  cases  on  legal 
principles. 
Decree  affirmed. 


445  *Cowardin  &  als.  v.  Universal  Life 

Ins.  Co. 

November   Term,    1879,    Richmond. 

1.  Forelffn  Insurance  ContRnnT  —  Resi- 
dence— Attachment. — An  Insurance  companf. 
incorporated  by  the  laws  of  New  York,  having  tia 
principal  place  of  business  in  that  state,  which  hod 
complied  with  the  laws  of  Virginia  in  relation  to 
foreign  insurance  companies  doing  business  in  this 
state,  by  making  the  deposit,  and  appointing  a  citi< 
zen  of  Virginia  an  agent,  by  power  of  attorney,  ftc, 
as  required  by  the  statute  of  V^irginia  (Code  of 
1873,  ch.  36,  I  19),  is  not  a  resident  of  this  Mate, 
within  the  meaning  of  the  foreign  attachment  laws 
of  Virginia,  and  the  property  of  said  insurance 
company  is  liable  to  such  attachment  as  a  non- 
resident. 

2.  Same — ^Sante.* — VNThilst  a  corporation  may,  by 
its  agents,  transact  business  anywhere,  unless  pro- 
hibited by  its  charter,  or  prevented  by  local  laws,  it 
can  have  no  residence  or  citizenship  except  where 
it  is  located  by  or  under  the  authority  of  its  charter. 

W.  L.  Cowardin  and  several  others  filed 
their  bills  in  the  chancery  court  of  the  city 
of  Richmond  against  the  Universal  Life  In- 
surance Company,  to  recover  back  certain 
premiums  they  had  paid  upon  policies  is- 
sued by  said  company.  The  bills  charged 
that  the  company  was  a  foreign  corporation 
and  had  failed.  And  the  plaintiffs  sued  out 
attachments,  which  were  served  on  certain 
real  estate  in  the  city  of  Richmond,  owned 
by  the  said  insurance  company. 

The  several  bills  were  consolidated,  and 
the  Universal  LHe  Insurance  Company  de- 
murred to  the  bills  and  also  answered.  It  is 
only  necessary  to  state  that  they  claimed  that 
though  the  company  was  incorporated 

446  by  the  laws  of  ♦New  York,  they  avail- 
ing themselves  of  the  privileges  con- 
ferred by  the  state  of  Virginia,  appointed  by 
written  power  of  attorney,  a  citizen  of  Vir- 
ginia resident  here — to  wit:  L.  W.  Rose — ^its 
agent  and  attorney  to  accept  service  of  all 
lawful  process  against  it  in  this  state,  and 
cause  an  appearance  to  be  entered  in  like 
manner  as  if  it  had  existed  and  been  served 
under  process  in  this  state,  and  also  made 
the  deposit  with  the  treasurer  of  Virginia 
required  by  law,  and  in  every  other  respect 
accepted  and  complied  with  the  laws  of  Vir- 
ginia in  that  behalf. 

The  facts  being  agreed  that  the  Universal 
Life  Insurance  Company  was  incorporated 
under  the  laws  of  New  York  and  had  their 
principal  olace  of  business  in  that  state,  ?nd 
that  it  had  complied  with  the  statute  of  Vir- 


*Forelflrn    Corporations — Cltlaenalilp. — Sec 

also  U.  S.  Bank  v.  Merchants  Bank  of  Baltimore.  1 
Rob.  573;  Connect't  Mut.  Life  Ins.  Co.  v.  Dncr«on« 
28  Gratt.  643;  Bcrgner,  etc.,  Co.  v.  Dreyfus.  10  Am. 
&  Eng.  Corp.  Cas..  N.  S.,  590,  and  note,  602;  2  Min. 
In?t.   (2nd  Ed.)    1063. 
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g^inia  in  relation  to  foreign  insurance  com- 
panies doing  business  in  this  state,  by  mak- 
ing the  deposit  with  the  treasurer  of  the  com- 
monwealth, and  appointing  an  agent  with  the 
powers  prescribed  by  the  statute,  the  cause 
came  on  to  be  heard  on  the  2d  of  May,  1878, 
upon  the  demurrer  to  the  bill,  and  the  motion 
of  the  defendant  to  abate  the  attachments, 
when  the  court  dissolved  the  demurrer;  and 
ordered  that  all  the  attachments  be  abated. 
And  thereupon  Cowardin  and  two  of  the 
other  plaintiffs  applied  to  a  judge  of  this 
court  for  an  appeal;  which  was  awarded. 

Richard  L.  Maury,  Johns  &  Bloomberg, 
Sands,  Leake  &  Carter,  John  Hunter,  F.  M. 
Conner,  and  R.  O.  Stiles,  for  appellants. 

Ould  &  Carrington,  for   the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  case  is  before  us  on  appeal  from  a 
decree  of  the  chancery  court  of  the  city  of 
Richmond. 

447  *As   the   case   is   presented   by   the 
record  before  us,  we  are  not  required 

to  pass  upon  the  merits  of  the  controversy. 

The  only  question  we  have  to  determine  is, 
whether  the  chancery  court  erred  in  abating 
the  attachment  sued  out  by  the  appellants 
(the  attaching  creditors)  against  the  appel- 
lee, the  "Universal  Life  Insurance  Com- 
pany." 

This  question,  elaborately  and  ably  argued 
by  the  counsel  on  both  sides,  is,  we  think,  on 
examination  of  the  record,  a  very  narrow  one- 
It  is  simply  this — whether  the  Universal  Life 
Insurance  Company,  a  company  incorpo- 
rated by  the  state  of  New  York,  but  doing 
business  in  this  state,  and  complying  with 
the  requisitions  of  the  statutes  of  this  state 
respecting  foreign  insurance  companies,  is 
liable  to  suit  in  foreign  attachment. 

The  solution  of  this  question  depends  upon 
the  further  and  sole  question  whether,  in 
view  of  our  statutes  authorizing  such  com- 
panies to  transact  business  in  this  state, 
they  are  to  be  regarded  as  residents  of  this 
state  within  the  meaning  of  the  foreign  at- 
tachment lawF. 

If  the  appellee  was,  at  the  time  of  suing 
out  the  attachments  in  this  case,  resident  in 
the  state  of  Virginia,  then  the  chancery 
court  properly  abated  the  attachment. 

If,  on  the  contrary,  the  appellee  was  non- 
resident of  this  state,  it  was  error  in  the 
chancery  court  to  abate  the  attachments 
sued  out  by  the  appellants. 

Nothing  is  better  established  by  all  the 
cases  and  textwriters  on  the  subject  of  cor- 
porations, than  that  a  corporation  can  have 
no  legal  existence  outside  of  the  boundaries 
of  the  sovereignty  by  which  it  was  created. 
While  it  may,  by  its  agents,  transact  busi- 
ness anywhere,  unless  prohibited  by  its  char- 
ter or  prevented  by  local  laws,  it  can  have 
no  residence  or  citizenship  except  where  it 
is  located  by  or  under  the  authority  of  its 
charter.  As  was  said  by  Chief  Justice  Taney, 
in  Bank  of  Augusta  v.  Earle,  13  Peters'  R. 
519,  "It  exists  by  force  of  the  law  (creating 
it),  and  where  that  ceases  to  operate, 

448  the  corporation   can  have  *no  exist- 
ence. It  must  dwell  in  the  place  of  its 


creation,  and  cannot  migrate  to  another 
sovereignty."  In  ex  parte  Schollenberger, 
6  Otto,  377,  Chief  Justice  VVaite  said,  "A 
corporation  cannot  change  its  residence  or 
its  citizenship.  It  can  have  its  legal  home 
only  at  the  place  where  it  is  located  by  or 
under  the  authority  of  its  charter,  but  it 
may,  by  its  agents,  transact  business  any- 
where, unless  prohibited  by  its  charter  or 
excluded  by  local  laws." 

In  Drake  on  Attachments  (3d  ed.),  §  80, 
the  proposition  is  stated,  on  abundant  au- 
thority, as  follows:  "The  foreign  charac- 
ter of  a  corporation  is  not  to  be  determined 
by  the  place  where  its  business  is  transacted, 
or  (even)  where  the  corporators  reside,  but 
by  the  place  where  its  charter  was  granted. 
With  reference  to  inhabitancy,  it  is  consid- 
ered as  an  inhabitant  of  the  state  in  which  it 
was  incorporated." 

These  general  principles,  respecting  the 
residency  or  inhabitancy  of  corporations, 
cannot  be  denied  or  questioned. 

But  it  is  earnestly  contended,  with  much 
ingenuity  by  the  learned  counsel  for  the  ap- 
pellee, that  the  case  before  us  is  taken  out 
of  the  operation  of  these  acknowledged  rules 
of  law  applicable  to  corporations  generally, 
by  the  provisions  of  our  statutes  respecting 
foreign  insurance  companies  doing  business 
in  this  state,  and  the  decisions  of  this  court 
construing  such  statutes.  It  is  necessary, 
therefore,  to  refer  to  the  statutes  of  this 
state,  and  to  the  decisions  of  this  court  con- 
struing these  statutes,  to  determine  whether 
these  statutes  and  these  decisions,  remove 
this  case  out  of  the  operation  of  the  gen- 
eral legal   principles  abov«  declared. 

The  19th  section  of  Chapter  36,  Code  of 
1873,  provides  that  no  insurance  company, 
unless  incorporated  by  the  legislature  of  the 
commonwealth,  shall  make  any  contracts  of 
insurance  withih  this  state,  until  such  insur- 
ance company  shall  comply  with  the  pro- 
visions of  the  act  as  therein  declared.  One 
of  these  provisions  is,  that  every 
449  such  insurance  *company  shall,  by  a 
written  power  of  attorney,  appoint 
some  citizen  of  this  commonwealth,  resi- 
dent Iherein,  its  agent  or  attorney,  who 
shall  accept  service  of  all  lawful  processes 
against  such  company  in  this  common- 
wealth, and  cause  an  appearance  to  be  en- 
tered in  any  action,  in  like  manner  as  if 
such  corporation  had  existed  and  been  duly 
served  with  process  within  this  state.  And 
the  statute  further  provides,  that  every  for- 
eign insurance  company,  carrying  on  busi- 
ness in  this  state,  shall  first  obtain  a  license 
for  that  purpose;  and  the  conditions  upon 
which  such  license  shall  issue  is  declared 
to  be  a  deposit  with  the  treasurer  of 
the  commonwealth,  certain  bonds  therein 
named,  to  the  amount  of  at  least  ten  thou- 
sand dollars. 

It  is  plain  that  these  provisions  of  our 
statute  simply  grant  to  foreign  insurance 
companies  the  privilege  of  doing  business 
in  this  state,  upon  the  conditions  prescribed 
in  the  statute. 

The  decisions  of  this  court  relied  on  by 
the    appellees    counsel    as    construing    this 
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statute  and  as  declaring  in  effect  that  such 
foreign  insurance  companies  are  residents 
of  this  state,  are  the  two  cases  of  Conti- 
nental Ins.  Co.  V,  Kasey,  25  Gratt.  268,  and 
Connecticut  Mut.  Life  Ins.  Co.  v.  Duerson's 
ex'or,  28  Gratt.  630.  It  is  insisted  that  these 
cases  determine  that  foreign  insurance  com- 
panies doing  business  in  this  state,  and  who 
have  complied  with  the  provisions  of 
the  statute  above  referred  to,  are  residents 
of  this  commonwealth,  and  therefore  no 
foreign  attachment  can  be  issued  against 
them,  they  being  residents  and  not  nonres- 
idents of  this  state. 

In  the  first  named  case — Continental  Ins. 
Co.  V.  Kasey — the  only  question  was  the 
right  on  the  part  of  the  company  to  remove 
the  cause  from  the  state  court,  where  it  was 
pending,  to  the  -circuit  court  of  the  United 
States.  Whatever  was  said  in  that  case 
was,  of  course,  said  with  reference  to  the 
question  of  removal,  and  to  that  question 
only. 

460  ♦That  case  was  an  action  on  a  policy 
of  fire  insurance  issued  by  the  Conti- 
nental Insurance  Company,  a  corporation 
chartered  by  the  state  of  New  York,  but  do- 
ing business  under  a  license  granted  by  this 
state,  after  complying  with  the  provisions 
of  the  statute  in  appointing  its  agent  to  ac- 
knowledge service  of  process,  and  deposit- 
ing the  required  amount  with  the  treasurer 
of  the  commonwealth.  The  question,  as 
presented  by  the  record  in  that  case,  did 
not  involve  the  merits  of  the  controversy, 
but,  as  stated  in  the  very  first  sentence  of 
the  opinion,  presented  the  single  question, 
whether  the  company  had  the  right  to  re- 
move its  case  from  the  state  court  to  the 
federal  court. 

Upon  that  question  this  court,  after  care- 
fully reviewing  the  statutes  respecting  for- 
eign insurance  companies,  said:  "The  plain 
object  of  these  provisions  of  the  statute  is  to 
give  to  our  citizens  the  privilege  of  suing 
these  foreign  corporations  in  the  courts  of 
this  state.  It  would  be  in  the  last  degree  a 
futile  and  incongruous  provision  of  the  law 
if  the  privilege  to  sue  in  the  state  courts  is 
to  be  at  once  defeated;  if  the  corporation,  as 
soon  as  suit  is  brought,  may  remove  the  case 
to  another  and  foreign  jurisdiction.  This 
would  be  to  defeat  the  very  object  of  the 
statute.  These  corporations  are  placed  by 
our  statute  on  precisely  the  same  footing 
quoad  hoc  as  home  corporations,  and  when 
they  come  into  this  state  and  accept  the  pro- 
visions of  our  statute  law,  they  become  domi- 
ciled here;  and  as  to  all  contracts  and  obliga- 
tions made  and  assumed  under  the  provisions 
of  our  laws,  they  are  no  longer  citizens  of 
another  state,  but  are  subject  to  the  laws,  to 
sue  and  be  sued  as  citizens  of  this  state.  The 
Continental  Insurance  •  Company,  though 
chartered  by  the  state  of  New  York,  when 
it  commences  business  in  this  state,  and 
complies  with  the  terms  of  the  statute  of 
Virginia,  by  making  the  necessary  deposit 
and  appointing  an  agent  to  accept  process, 
becomes,  as  to  all  contracts  with  citizens  of 
Virginia,  domiciled  here,  and  in  conten- 

461  tions  with  our  citizens  growing  *out  of 


,  policies  of  insurance  must  sue  and  be  sued 
in  our  state  courts,  and  do  not  come  within 

j  the  terms  or  spirit  of  the  act  of  congress 
relating  the  removal  of  causes  from  a  state 
court  to  a  federal  court." 

Now  the  general  language  here  used  must 
of  course  be  explained  with  reference  to  the 
subject  before  the  court;  and  the  principles 
declared  in  general  terms  must  be  under- 
stood only  with  reference  to  the  facts  before 
the  court  and  the  case  in  hand. 

In  that  case  (Continental  Ins.  Co.  v. 
Kasey),  the  only  and  single  question  (stated 
in  the  first  sentence  of  the  judge  who  de- 
livered the  opinion)  w^as,  whether  the  court 
below  erred  in  refusing  to  remove  the  cause 
to  the  federal  court. 

To  this  proposition  to  remove  the  cause  to 
another  jurisdiction  on  motion  of  the  foreign 

I  insurance  company,  this  court  (affirming  the 
judgme;it  of  the  circuit  court)  simply  said  lo 
the  company:  "No;  you  cannot  do  this. 
You  have  come  into  this  state  to  transact 
business  upon  the  conditions  which  the 
statute  laws  of  this  state  has  plainly  pre- 
scribed. You  have  accepted  the  privilege, 
from  which  the  state  had  a  right  to  exclude 
you  altogether,  and  that  privilege — to  carry 
on  business  in  this  state — was  upon  the  ex- 
press condition  that  you  should  have  an 
agent  here  to  accept  service  of  all  the  proc- 
ess in  suits  brought  by  citizens  of  this  state 
on  contracts  made  with  you  with  reference 
to  insurance.  By  accepting  the  conditions 
imposed  by  the  statute,  you  have  submitted 
to  the  jurisdiction  of  the  state  courts,  and 
you  cannot  evade  that  jurisdiction  by  claim- 
ing that  you  are  resident  in  another  state. 
Quoad  hoc  you  are  a  resident  of  this  state, 
and  domiciled  here,  so  far  as  the  right  to  sue 
you  here,  on  all  contracts  of  insurance  made 
here,  is  concerned.  Coming  here,  and  avail- 
ing yourself  of  the  privilege  to  do  busine^^s 
in  this  state,  you  accepted  the  provisions  of 
the  statute  and  waived  quoad  hoc  your 
rights  as  a  non-resident." 

This  is  all  the  court  meant  to  declare 
462  and  did  declare  in  *the  case  of  Continen- 
tal Ins.  Co.  V.  Kasey,  and  the  language 
of  the  court,  when  construed  with  reference 
to  the  case  in  hand,  means  this  and  nothing 
more. 

Certainly  it  was  never  intended  in  that 
opinion  to  declare  the  broad  proposition 
that  a  foreign  insurance  company  doing 
business  in  this  state  has' its  residence  and 
inhabitancy  in  this  state. 

As  was  well  said  by  Chief  justice  Campbell, 
in  the  Michigan  case  above  cited,  "Where  a 
foreign  insurance  company  submits  itself  to 
the  exclusive  jurisdiction  of  the  courts  of 
this  state  as  a  condition  of  doing  business 
here,  it  waives  any  right  it  may  possess  as 
a  quasi  citizen  of  another  state  to  remove 
its  case  to  the  courts  of  the  United  States"; 
and  this  was  all  this  court  decided  in  Con- 
tinental Ins.  Co.  V.  Kasey. 

Nor  is  the  more  recent  case  of  ConnecticiU 
Mut.  Ins.  Co.  V,  Duerson's  ex'or,  28  Gratt. 
630,  at  all  in  conflict  with  the  views  above 
expressed.     Upon     an     incidental     question 

I  raised  in  that  case,   on  the  plea  of    the  statute 
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of  limitations,  Judge  Anderson  said,  in  care- 
ful and  guarded  language,  "The  company  hav- 
ing a  local  existence  and  domicile  in  this  state, 
for  the  purpose  of  being  sued,  the  statute  of 
limitations  may  be  relied  on  just  as  if  the 
company  had  been  chartered  by  an  act  of 
the  Virginia  legislature."  I  understand  the 
opinion  in  this  case  simply  to  declare  that 
with  respect  to  suits  brought  on  contracts  of 
insurance  made  in  this  state,  the  company 
complying  with  the  terms  of  the  statute  has 
a  local  existence  and  domicile  here  with  re- 
spect to  such  cases;  and  when  sued  in  our 
courts  may,  like  other  defendants,  plead  the 
statute  of  limitations,  or  make  all  the  de- 
fences which  any  other  defendant  may  make. 

I  am  of  opinion,  therefore,  that  neither  the 
statute  law,  nor  the  decisions  of  this  court 
construing  those  statutes,  changes  the  status 
of  foreign  insurance  companies  with  respect 
to  their  residence  and  habitat.  Under 
453  the  law,  well  ♦established  by  the  au- 
thorities above  referred  to,  a  foreign 
insurance  company  cannot  change  its  resi- 
dence or  its  citizenship.  In  the  language  of 
Chief  Justice  Waite,  in  ex  parte  Schollen- 
berger,  6  Otto.  377,  "it  can  have  its  legal 
home  onlv  at  the  place  where  it  is  located 
by  or  under  the  authority  of  its  charter."  ^ 

I  am,  therefore,  of  opinion  that  the  Uni- 
versal Life  Insurance  Company  is  a  non- 
resident of  the  state  of  Virginia,  and  may 
be  proceeded  against  as  any  other  non-resi- 
dent under  our  foreign  attachment  laws,  and 
that  the  decree  of  the  chancery  court  abat- 
ing the  attachment  must  be  reversed. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court,  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  de- 
cree of  the  chancery  court  of  the  city  of 
Richmond  abating  the  attachments  sued  out 
in  these  causes  was  erroneous;  it  is  there- 
fore decreed  and  ordered  that  the  said  de- 
cree of  the  said  chancery  court  be  reversed 
and  annulled,  that  the  appellants  recover 
against  the  appellees,  the  Universal  Life  In- 
surance Company,  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  appeal 
here.  And  this  court,  now  proceeding  to  en- 
ter such  decree  as  the  said  chancery  court 
ought  to  have  rendered,  doth  decree  and  or- 
der that  the  said  attachments  were  properly 
sued  out  against  the  said  Universal  Life  In- 
surance Company;  the  said  company,  in  the 
opinion  of  this  court,  being  a  non-resident 
within  the  meaning  of  the  foreign  attach- 
ment laws  of  this  state. 

Decree  reversed. 


454  *Roudabush  v.  Milder  &  als. 

November   Term,    1879,   Richmond. 

1.   Judicial    Sale*— Reopening    Biddinffs.^ 

The  English  practice  of — as  a  matter  of  course — 
opening  the  biddings  of  a  sale  made  by  the  master 
under  a  decree  of  the   court,  upon  t^'c  offer   of  a 


reasonable  advance  bid,  has  not  been  adopted  in 
Virginia. 

2.  Same — Same.* — Whether  the  court  will  reopen 
the  bids  after  such  a  sale,  is  a  question  addressed 
to  the  sound  discretion  of  the  court,  subject  to  the 
review  of  the  appellate  tribunal;  and  the  propriety 
of  its  exercise  depends  upon  the  circumstances  of 
each  case,  and  can  only  be  exercised  when  it  can 
be  done  with  a  due  regard  to  the  rights  and  in- 
terests  of  all  concerned-^-the  purchaser  as  well  as 
all  others. 

8.  Same — Same. — When  a  sale  has  been  fairly 
made,  and  for  a  fair  price,  it  should  never  be  set 
aside  when  there  is  good  reason  to  believe  that  the 
upset  price  has  been  offered  to  gratify  ill  will  to- 
wards the  purchaser. 

4.  Same — Riffhta  of  Bidders. — ^Where  two  or 
more  persons  desire  to  acquire  different  parts  of 
a  tract  of  land  which  is  offered  for  sale  at  public 
auction  by  commissioners  under  a  decree  of  the 
court,  with  respect  to  the  convenience  of  the  sev- 
eral parcels  to  their  own  lands  respectively,  it  is 
not  unlawful  or  improper  for  them  to  bid  for  the 
whole  tract  when  it  is  offered  to  the  highest  bid- 
der, with  the  understanding  that  they  will  divide  it 
between  themselves,  and  how  they  will  divide  it, 
if  they  should  become  the  purchasers,  and  that 
each  one  shall  be  bound  to  comply  with  the  terms 
of  purchase  as  to  his  own  part,  as  agreed  between 
themselves. 

This  is  a  sequel  of  the  case  of  Jennings 
&  als.  V.  Shacklett  &  als.,  reported  30  Gratt. 
765.    The  case  was  heard  at  Staunton,  but 

was  decided  at  Richmond. 
465  *When  the  cause  went  back  to  the 

circuit  court  of  Rockingham  county, 
a  commissioner  reported  an  account  of  the 
liens  existing  upon  the  lands  of  the  defend- 
ant Jennings,  and  their  priorities,  dividing 
them  into  eleven  classes,  and  making  the 
whole  amount,  principal  and  interest,  up  to 
January  1st,  1879,  $10,871.27.  And  the  court, 
confirming  the  report,  decreed  that  unless, 
&c.,  J.  S.  Harnsberger  and  Robert  Johnston, 
appointed  commissioners  for  the  purpose, 
were  directed  to  sell  the  lands  of  said  S.  B. 
Jennings,  and  his  interest  in  lands,  or  so 
much,  &c.,  at  public  auction  on  the  follow- 
ing terms,  viz:  cash  in  hand  sufficient  to  pay 
costs  of  suit  and  expenses  of  sale,  the  resi- 
due in  four  equal  annual  payments,  with  ap- 
proved personal  security,  and  lien  retained, 
as  ultimate  security;  but  not  until  four 
weeks'  notice  of  the  time,  terms,  and  place 
of  sale  shall  be  given  by  advertisement  in 
one  or  more  newspaper  of  said  county,  and 
by  like  notice  posted  near  the  land. 

The  commissioners  reported  that,  after 
advertising  as  directed  in  the  decree,  they 


*Jaclteial     Sale« — Reopening    BIddlnara. — 

The  principal  case  is  cited,  and  its  principles  appli- 
cable to  the  reopening  of  biddings  is  sustained  in 
Berlin  v.  Melhorn,  75  Va.  639;  Hansucker  et  al.  v. 
Walker  et  al.,  76  Va.  753;  Effinger  v.  Kenney,  etc., 
79  Va.  553;  Todd  v.  Gallego,  etc.,  Co.,  84  Va.  590. 
See  also  Moore  v.  Triplett,  96  Va.  609;  Hudgins  v. 
Lanier,  23  Gratt.  494;  Beach  v.  Rice.  27  Gratt.  812; 
2  Min.  Inst.  i4th  Ed.)  380,  where  the  doctrine  and 
practice  of  reopening  biddings,  upon  the  offer  of  an 
advance  bid  before  the  confirmation  of  the  sale,  is 
explained   and  deprecated. 
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sold  the  several  parcels  of  land  owned  by  Dr. 
S.  B.  Jennings,  or  in  which  he  had  an  inter- 
est, and  they  set  out  the  different  parcels 
sold,  the  purchasers,  price,  &c.;  but  the  con- 
troversy in  this  case  relates  only  to  one  of 
the  tracts.  Of  this  tract  they  report:  The 
one  hundred  and  forty-three  acre  tract  and 
the  fifty  acre  tract,  which  are  known  respec- 
tively as  the  Home  farm,  upon  which  the 
mill  is  situated,  and  the  Baugher  or  Rouda- 
bush  tract,  constituting  one  tract  of  cleared 
land  of  one  hundred  and  ninety-three  acres, 
was  knocked  off  to  Dr.  S.  P.  H.  Miller,  as 
the  agent  of  Mrs.  Sallie  C.  Miller,  Dr.  Joseph 
H.  Wolfe  and  Charles  W.  Harnsberger,  with 
the  understanding  that  each  wanted  certain 
parts  or  parcels  of  the  same — as  the  same 
was  situated  contiguous  to  their  other  lands 
— and  that  each  should  comply  with  the 
terms  of  sale  for  their  respective  parts  at 
the  price  of  $25  per  acre;  that  is  to  say,  the 
193  A.  at  $25  per  acre,  amounting  to 
456  $4,825.  *They  then  state  that  these 
parties  have  satisfactorily  complied 
with  the  terms  of  sale  as  follows,  viz,  &c. 

The  commissioners  further  report  that  in 
selling  the-  one  hundred  and  ninety-three 
acres  of  cleared  land,  they  first  offered  it  as 
a  whole,  and  received  a  bid  of  $24  per  acre — 
$4,632.  They -then  held  this  bid,  and  offered 
the  whole  one  hundred  and  ninety-three 
acres,  less  the  mill  and  ten  acres  therewith, 
and  all  necessary  water  privileges  for  the 
mill;  and  they  were  offered,  for  the  one  hun- 
dred and  eighty-three  acres,  bid  of  $19  per 
acre,  and  $700  for  the  mill,  ten  acres  and 
water  rigi.ts.  They  then  offered  the  land  m 
two  other  parcels,  which  they  set  out.  That 
the  highest  bid  was  given  upon  the  first  offer 
as  a  whole,  so  the  tract  as  a  whole  was  re- 
offered  at  $24  per  acre,  and  was  run  up  to 
$25  per  acre;  and  this  being  considered  over 
the  assessed  value  for  taxation  for  the  year 
1878,  they  knocked  the  same  off,  as  before 
stated. 

In  June,  1879,  John  H.  Roudabush  pre- 
sented his  petition  in  the  cause,  in  which, 
expressing  the  belief  that  this  tract  of  land 
did  not  bring  an  adequate  price  and  could  be 
sold  for  more,  he  offered  a  bid  of  ten  per  cent, 
advance  upon  said  bid.  and  binds  himself  to 
make  good  the  said  bid  if  tbe  said  land  is 
exposed  again  to  sale.  He  offered,  as  his 
sureties  to  make  good  the  said  obligation. 
Hiram  A.  Kite  and  William  E.  Kite.  And 
they  signed  the  petition  with  Roudabush. 

.A.  number  of  affidavits  were  filed  with 
reference  to  this  application.  Their  sub- 
stance is  sufficiently  set  out  in  the  opinion 
of  the  court  delivered  by  Judge  Anderson. 

The  cause  came  on  to  be  heard  on  the 
30th  of  June,  1879.  when  the  court  refused 
to  open  the  bidding;  and,  among  other 
things,  decreed  that  the  sale  of  .the  tract  to 
Mrs.  Miller,  Wolfe,  and  Harnsberger,  he 
confirmed.  And  thereupon  Roudabush  ap- 
plied to  a  judge  of  this  court  for  an  appeal; 

which  was  awarded. 
467  *Robt.     Johnston     and     John     E. 

Roller,  for  the  appelbnt. 

Wm.  B.  Compton  and  G.  E.  Sipe,  for  the 
appellees. 


ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  sale  which  is  sought  to  be  set  aside 
in  this  case  was  made  by  commissioners  un- 
der a  decree  of  the  circuit  court  of  Rocking- 
ham county,  reported  to  the  court  and  con- 
firmed. The  sale  was  made  upon  full  notice 
to  the  public,  and  upon  the  terms  required 
by  the  decree,  and  was  conducted .  by  the 
commissioners  with  fairness,  and  evidently 
with  the  view  of.  getting  the  best  price  for 
the  land  it  would  command. 

They  first  sold  Dr.  S.  B.  Jennings'  life  in- 
terest in  the  twenty-five  acres  of  land,  which 
had  been  assigned  to  the  heirs  of  Mrs.  Ann 
1  Jennings,  and  which  was  purchased  by  her 
children,  and  the  sale  to  them  was  confirmed, 
and  there  is  no  objection  made  to  its  confirm- 
ation. The  tract  of  one  hundred  and  ninety- 
three  acres  of  cleared  land,  consisting  of  a 
tract  of  one  hundred  and  forty-three  acres, 
and  a  tract  of  fifty  acres,  known  as  the  Home 
farm,  upon  which  the  mill  is  situated,  were 
offered  together,  and  were  knocked  off  to 
Dr.  S.  P.  H.  Miller,  the  agent  of  Mrs.  Sallie 
P.  Miller.  Dr.  Joseph  H.  Wolfe  and  Charles 
W.  Harnsberger,  at  the  price  of  $25  per 
acre,  with  the  understanding  that  they  would 
divide  it  between  themselves,  and  each  one 
comply  with  the  terms  of  the  sale  as  to  their 
respective  parcels,  as  they  should  agree 
amongst  themselves.  Accordingly,  Sallie  C 
Miller  took  111  acres,  3  roods  and  37  poles 
thereof,  at  $31.51  per  acre,  amounting  to 
$3,528.70,  and  complied  with  the  terms  of  the 
sale  as  the  purchaser  thereof;  Dr.  Wolfe  took 
20  acres  off  the  east  side  of  the  193  acres,  at 
the  price  of  $16  per  acre,  amounting  to  $320, 
and  complied  with  the  terms  of  the  sale  as  the 
purchaser  thereof;  and  C.  W.  Harnsberger 
took  61  acres  and  3  poles  off  the  south 
458  side  of  the  *193  acre  tract,  at  the  price 
of  $16  per  acre,  amounting  to  $976-,30, 
and  complied  with  the  terms  of  sale  as  the 
purchaser  thereof — ^the  whole  aggregating 
four  thousand  eight  hundred  and  twenty- 
five  dollars:  the  sum  for  which  it  sold  at 
$25  per  acre.  This  sale  was  reported  to  the 
court  and  confirmed. 

There  was  another  tract  sold,  which,  on 
account  of  the  insufficiency  of  the  security, 
in  the  opinion  of  the  commissioners,  was 
not  confirmed;  and  there  was  a  tract  sold  to 
George  W.  Harnsberger  which  was  not  con- 
firmed- There  is  no  question  upon  this  ap- 
peal as  to  the  correctness  of  the  decree  m 
respect  to  the  said  two  tracts,  and  it  need 
not  be  further  noticed  in  that  regard. 

The  commissioners  first  offered  the  193 acres 
as  a  whole,  and  received  a  bid  of  $24  an  acre 
—$4,632.  They  held  this  bid,  and  then  offered 
the  mill  with  ten  acres  and  water  rights,  and 
the  residue  of  the  193  acres,  separately*  For 
the  latter  the  highest  bid  they  received  was 
$19  an  acre,  and  for  the  former — the  mill 
with  ten  acres  and  water  rights — $700.  They 
then  offered  the  land  in  two  other  parcels; 
and  the  bids  not  together  equaling  the 
highest  bid  which  had  been  made  for  the 
tract  as  a  whole,  they  again  offered  the  193 
'  acre  tract  as  a  whole  at  $24  an  acre,  when 
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it  was  run  up  to  $25  an  acre,  at  which  it  was 
knocked  off,  as  before  stated. 

Where  two  or  more  persons  arc  desirous 
of  acquiring  different  parcels  of  a  tract  of 
land,  which  is  offered  for  sale  at  public  auc- 
tion by  commissioners,  under  a  decree  of 
court,  with  respect  to  the  convenience  and 
advantage  of  the  situation  of  the  several  par- 
cels to  their  own  lands  respectively,  it  is  not 
unlawful  or  improper  for  them  to  bid  for  the 
"whole  tract  where  it  is  offered  to  the  high- 
est bidder,  with  the  understanding,  that  they 
will  divide  it  between  themselves,  and  how 
they  will  divide  it,  if  they  should  become 
the  purchasers,  and  that  each  one  shall  be 
severally  bound  to  comply  with  the  terms 
of  purchase  as  to  his  own  part,  as  agreed 

between  themselves. 
409  '^And    when  the  sale  of    it  as  a  whole 

is  suspended  by  the  commissioners, 
and  the  same  is  offered  in  parcels,  with  the 
view  of  getting  a  better  price  for  it,  those  who 
bid  for  it  as  a  whole,  with  an  understanding 
to  divide  it  amongst  themselves,  are  not 
bound  to  bid  for  it  when  so  offered,  provided 
they  do  nothing  to  repress  the  bids  of  oth- 
ers. And  when  the  commissioners,  finding 
that  it  will  not  bring  as  much  when  sold  in 
parcels  as  it  will  bring  offered  as  a  whole, 
offer  it  again  as  a  whole,  it  is  entirely  compe- 
tent for  the  said  parties  to  bid  for  it,  and  to 
enter  into  the  competition  for  its  purchase  as 
a  whole,  though  they  refrained  from  bidding 
for  it  when  offered  in  parcels,  with  the  under- 
standing that  they  will  divide  it  among  them- 
selves, and  that  each  one  will  be  responsible 
for  the  purchase  of  his  part,  provided  such 
arrangement  is  fairly  made,  and  they  do 
nothing  to  repress  the  bidding  of  others. 
We  can  conceive  of  no  good  reason,  when  a 
tract  of  land  is  offered  for  sale,  why  parties 
who  bona  fide  wish  to  purchase  different 
parts  of  the  same,  and  neither  of  whom  wish 
to  purchase  the  whole,  may  not  agree  to 
unite  in  the  purchase  of  the  whole,  and  then 
divide  it  between  themselves,  or  why  they 
should  be  required  to  bid  for  it  in  parcels, 
when  the  decree,  as  in  this  case,  does  not 
require  it  to  be  sold  in  parcels. 

Where  the  land  was  put  up  for  sale  in  par- 
cels, there  was  nothing  to  prevent  any  .of 
those  present  to  bid  for  either  parcel;  and 
Hiram  Kite,  who,  we  concur  in  the  opinion 
of  the  circuit  court,  is  the  prime  mover  in 
this  proceeding  to  set  aside  the  sale,  and  to 
reopen  the  bidding,  had  every  opportunity 
to  bid  for  either  parcel,  and  to  have  pur- 
chased it,  if  he  had  been  willing  to  have  bid 
more  than  others  were  willing  to  pay  for  it, 
and  others  present  were  not  willing  to  bid  as 
much  for  the  several  parcels  as  would 
amount  in  the  aggregate  to  the  price  at 
which  the  sale  of  the  tract  as  a  whole  had 
been  suspended,  and  consequently  the  com- 
missioners offered  it  again  as  a  w^ole 
460  *to  the  highest  bidder,  and  Dr.  Miller, 
for  and  on  behalf  of  the  parties  be- 
fore mentioned,  being  the  highest  bidder 
for  the  tract  of  193  acres,  the  same  was 
knocked  off  to  him. 

The  affidavit  of  Joseph  H.  Kite,  as  to  what 
J.  G.  H.  Miller  said  to  him,  is  hearsay,  and 
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is  inadmissible  as  evidence  against  the  ap- 
pellees. And  the  same  remark  is  applicable 
to  the  affidavit  of  Samuel  C.  Naylor,  as  to 
what  William  H.  Marshall  said  to  him.  It  is 
not  evidence  for  the  same  reason.  The  affi- 
davit of  Hiram  Kite,  of  the  conversation  be- 
tween him  and  Dr.  S.  P.  H.  Miller,  after  the 
land  was  knocked  off  to  said  Miller,  does  not 
comport  with  what  said  Miller  and  C.  W. 
Harnsberger  testify  as  to  that  conversation, 
nor  with  the  reply  made  by  Dr.  Miller  to  the 
inquiry  of  said  Hiram  Kite  while  the  prop- 
erty was  being  cried  at  $24  an  acre — that  is, 
"Who  was  in  with  him?" — that  "he  was  bid- 
ding for  his  wife,  C.  W.  Harnsberger  and  J. 
H.  Wolf— nothing  said  about  J.  G.  Miller 
or  William  H.  Marshall  being  in  with  him.  If 
they  were,  there  is  no  reason  why  he  should 
not  have  disclosed  the  fact  as  to  them,  as 
well  as  to  others;  and  the  same  statement, 
he  testifies,  he  made  to  the  commissioners 
before  the  sale  began,  that  it  was  his  inten- 
tion to  bid  for  his  wife,  C.  W.  Harnsberger 
and  J.  H.  Wolf — nothing  said  about  J.  G. 
Miller  or  William  H.  Marshall.  And  this 
statement  is  confirmed  by  the  commission- 
ers in  their  report;  that  the  193  acres  of  land 
was  knocked  off  to  Dr.  S.  P.  H.  Miller  as 
aprent  of  Mrs.  Sallie  C.  Miller,  Dr.  Joseph  H. 
Wolfe  and  Charles  W.  Harnsberger,  with 
the  understanding  that  each  wanted  certain 
parts  or  parcels  of  the  same,  &c.;  and  the 
sale  was  reported  as  made  to  these  parties 
severally  of  parcels  of  the  193  acres,  which 
included  the  mill  property — no  part  of  it  re- 
ported as  sold  to  J.  G.  H.  Miller  or  William 
H.  Marshall.  If  such  was  the  fact,  it  could 
have  been  proved  by  them.  They  were  com- 
petent  witnesses,   and  the   appellant   might 

have  taken  their  affidavits  or  deposi- 
461     tions.  ♦Certainly  proof  of  their  hearsay 

declarations,  upon  such  vague  and  un- 
satisfactory evidence  that  they  were  asso- 
ciated or  united  with  Dr.  Miller  in  the  pur- 
chase, could  not  be  relied  on  against  Mrs. 
Sallie  C.  Miller,  Dr.  Joseph  H.  Wolfe  and 
C.  W.  Harnsberger,  as  evidence  against  them 
to  set  aside  a  sale,  which  the  commissioners 
reported  to  the  court  was  made  to  them,  and 
which  was  confirmed  by  the  court,  and  to 
the  confirmation  of  which  no  objection  was 
made  by  the  said  J.  G.  H.  Miller  and  William 
H.  Marshall.  But  suppose  that  it  had  been 
agreed  by  them  and  Dr.  Miller,  that  if  he 
purchased  the  whole  they  would  take  the 
mill  and  ten  acres  of  land,  part  and  parcel, 
of  the  purchase,  it  was  an  agreement  which 
they  had  a  right  to  make,  and  could  not 
vitiate  the  sale;  the  sale  having  been  for  the 
full  value  of  the  property,  according  to  the 
decided  prepQnderance  of  the  testimony,  aad 
there  being  no  evidence  or  even  an  imputa- 
tion of  fraud  or  unfairness. 

But  the  appellant.  John  H.  Roudabush, 
objected  to  the  confirmation  of  the  sale  of  the 
Home  farm — the  193  acre  tract — and  offered 
to  the  court  a  biH  of  10  per  cent,  advance  upon 
the  nrice  at  which  it  was  knocked  off  to  Dr. 
Miller,  agent  as  aforesaid,  if  the  land  should 
be  again  exposed  to  sale,  and  tendered  as  his 
I  srreti^s  Hiram  A.  Kite  ptH  William  E.  Kite, 
'\'ho  in  fact  signed  his  petition.    There  was 
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no  objection  to  the  sufficiency  of  the  secu- 
rity. But  the  court  declined  the  offer  and  con- 
firmed the  sale;  and  assigned  as  its  reason, 
"that  the  evidence  proves  that  the  land  sold 
for  its  fair  value,  and  that  H.  A.  Kite,  the  real 
party  who  put  in  an  advance  bid,  was  present 
at  the  sale,  and  was  then  just  as  able  to  pur- 
chase as  he  is  now.  The  upset  bid,  nomi- 
nally made  by  Roudabush,  ought  not  to  be 
accepted,  because  it  is  proved  that  he  owns 
no  property  except  what  is  exempt  by  law, 
and  as  a  consequence  will  not  be  able  to 
comply  with  the  terms  of  sale,  if  he  should 
become  the  purchaser.  Kite  is  the  real  party, 
and  Roudabush,  who  is  wholly  irre- 
463  sponsible,  is  his  surety.  *Whether  a 
resale  of  property  should  be  directed 
depends  upon  the  circumstances  of  the  par- 
ticular case.  If  the  sale  was  fairly  made,  and 
the  terms  of  sale  have  been  complied  with 
by  the  purchaser,  it  ought  not  to  be  set 
aside,  except  upon  the  strongest  grounds. 
The  purchaser  is  frequently  subjected  to  con- 
siderable inconvenience  in  making  his  ar- 
rangements to  purchase,  and  has  the  right, 
after  he  has  made  the  purchase  at  a  fair  price, 
and  has  complied  with  the  terms  of  the  sale, 
to  expect  the  court  to  confirm  the  sale."  The 
foregoing  reasons  assigned  by  the  court  for 
its  ruling  are,  we  think,  in  the  main,  sound. 
Its  refusal  to  accept  the  offer  of  an  advance 
bid,  to  set  aside  the  sale,  and  reopen  the  bid- 
dings, is  assigned  as  error,  and  is  the  only 
remaining  ground,  and  in  fact  the  main 
ground  upon  which  the  appellant  seeks  to 
reverse  the  judgment.  It  raises  the  question, 
whether  the  court  is  bound  to  set  aside  a  sale 
made  by  commissioners  under  its  decree, 
when  an  advance  bid  is  offered  and  well 
secured?  The  practice  in  England,  was,  for- 
merly, to  refuse  a  confirmation  of  the  sale, 
and  to  reopen  the  biddings,  whenever  an 
advance  bid  was  made  of  sufficient  amount 
and  the  money  deposited  or  well  secured. 

In  Duncan  &  als.,  trustees,  v.  Dodd,  2 
Paige's  R.  100.  the  chancellor  said,  by  the 
practice  of  the  English  court  of  chancery  it 
is  almost  a  matter  of  course  to  open  the  bid- 
dings on  a  master's  sale,  before  the  confir- 
mation of  his  report,  upon  the  offer  of  a 
reasonable  advance  on  the  amount  bid  and 
the  payment  of  the  costs  and  expenses  of 
the  purchaser.  As  a  general  rule,  an  advance 
of  10  per  cent,  is  sufficient  to  authorize  a 
resale.  ♦  *  *  The  English  practice  as  to 
opening  biddimrs  has  not  been  adopted  in 
this  state  (New  York),  and  it  is  probably  not 
desirable  that  it  should  be  introduced  here. 
In  Williams  v.  Atkenborough  (Tur.  &  Rus. 
R.  70).  Lord  Eldon  says,  "During  a  period  of 
nearly  half  a  centurv  which  I  have  passed  in 
this  c^urt,  and  in  which  Lord  Apsley, 
46S  Lord  ThuHow.  the  ♦I'^rd's  commission- 
ers, with  Lord  Loiij?hbornuja:h  at  their 
head,  then  Lord  Loughborough  as  chancel- 
lor, and  after  him  the  lord's  commissioners, 
with  Chief  Baron  Eyre  at  their  head,  have 
presided,  I  have  heard  one  and  all  of  them 
lament  that  the  practice  of  opening  biddings 
was  ever  introdtired."  And  the  chancellor 
eoe«  on  to  say,  "If  such  are  the  opinions  of 
English  chancellors  as  to  the  dangerous  tend- 


ency of  the  practice  in  that  country,  where 
real  estate  has,  comparatively,  a  fixed  and 
certain  value,  a  resale  ought  not  to  be 
granted  here  except  in  very  special  cases." 
And  again  he  says,  "It  is  essential  to  the 
interests  of  those  whose  property  is  thus 
sold,  that  purchasers  should  continue  to  re- 
tain full  confidence  in  the  safety  of  such 
purchases;  and  that  they  will  not,  as  a  mat- 
ter of  course,  be  disturbed,  merely  because 
a  good  bargain  has  been  obtained." 

From  a  long  experience,  the  English  gov- 
ernment became  so  well  satisfied  of  the  evils 
resulting  from  this  practice,  that  it  has  been 
abolished  by  an  act  of  the  British  parliament 
during  the  present  reign.  30  and  31  Vict.  c. 
48,  cited  1  Snyd.  Vendors,  p.  161  note  (a). 

Chancellor  Kent  says,  "The  English  prac- 
tice of  opening  biddings,  on  a  sale  of  mort- 
gaged premises  under  a  decree,  does  not 
prevail,  to  any  very  great  extent,  in  this 
country."  (4  Kent.  Com.,  p.  191-2.) 

Judge  Lomax  says,  "We  are  not  warranted 
by  any  reported  decision  of  the  highest  tribu- 
nal in  Virginia,  to  pronounce  positively  what 
is  the  course  of  practice  in  this  particular  in 
this  commonwealth."  And  he  cites  the  opin- 
ion of  Chief  Justice  Marshall,  in  Ross  r. 
Taylor,  to  the  effect  that  it  is  not  a  doctrine 
of  equity,  but  a  practice  established  by  par- 
ticular courts.  But  in  Virginia  he  says,  '*the 
courts  have  established  a  different  practice. 
The  purchaser  is  entitled  to  his  purchase, 
and  cannot  recede  from  it.  The  benefit  or 
loss  is  largely  his,  and  it  requires  some  im- 
propriety, which  vitiates  the  transac- 
464  tion,  to  set  it  ♦aside."  Since  the  above 
was  written  by  Judge  Lomax  there 
has  been  some  expression  of  opinion  in  this 
court  on  the  subject.  In  Effinger  v.  Ralston 
&  als.,  21  Gratt.  430,  Judge  Moncure,  after 
stating  what  were  some  of  the  rules  of  the 
English  practice  on  this  subject,  expresses 
the  opinion  that  the  same  practice  and  rules 
substantially  exists  in  this  state,  though  not 
in  all  the  states  of  th^  Union.  But  he  said 
they  did  not  apply  to  that  case.  The  ques- 
tion was  not  involved  in  that  case,  and  was 
not  decided. 

In  Hudgins  v.  Lanier,  Bro.  &  Co.,  23 
Gratt.  494,  an  advance  bid  was  tendered.  But 
the  circuit  court  declined  it,  and  confirmed 
the  sale,  and  the  decree  was  affirmed  by  this 
court.  Judge  Staples  delivering  the  opinion 
of  the  court  said:  "It  is  obvious  that  this  is 
no  such  substantial  and  material  advance 
upon  the  price  obtained  by  the  commission- 
ers as  would  justify  the  court  in  annulling 
the  sale  already  made,  and  exposins:  the 
creditors  to  all  the  delays  and  hazards  at- 
tending a  resale.  There  is  no  doubt  the  prop- 
erty was  sold  at  a  very  advantageous  price; 
the  sale  was  fairlv  conducted,  and  the  terms 
of  the  decree  fully  complied  with.  *  ♦  *  It 
would  be  a  bad  precedent,  leading  to  mo^t 
pernicious  consequences,  to  vacate  a  sale 
made  under  such  circumstances,  because 
the  owner  may  be  able  to  find  some  one  will- 
ing to  advance  a  small  sum  in  excess  of  the 
commissioner's  sale.  Such  has  not  been  the 
practice  in  Virginia." 

It  has  never  been  decided  by  this  court  how 
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far  the  English  practice  has  been  adopted  in 
this  commonwealth.  It  has  been  held  that 
the  commissioner  of  sale  is  the  agent  of  the 
court,  and  that  his  proceedings  are  subject  to 
revision  and  control,  and  whether  the  court 
will  confirm  the  sale  will  depend  upon  the 
circumstances  of  the  particular  case.  It  has 
never  been  held  that  for  mere  inadequacy  of 
price  the  court  should  set  aside  the  sale. 
That  question  has  not  been  decided  by  a  full 
court.  Curtis  v.  Thompson,  29  Gratt.  474.  "If 

there  is  reason  to  believe  that  fraud 
466     *or  mistake  has  been  committed,  to  the 

detriment  of  the  owner  or  purchaser,  or 
that  the  officer  conducting  the  sale  has  been 
guilty  of  any  wrong  or  breach  of  duty  to  the 
injury  of  the  parties  interested,  the  court 
will  withhold  a  confirmation."  Brock  v.  Rice 
&  al.,  27  Gratt.  812.  Judge  Staples  speaking 
for  the  whole  court  in  that  case,  said,  "The 
court,  however,  in  acting  upon  a  report  of 
sale,  does  not  exercise  an  arbitrary  but 
sound  discretion  in  view  of  all  the  circum- 
stances. It  is  to  be  exercised  in  the  interest 
of  fairness,  prudence  and  with  a  just  regfard 
to  the  rights  of  all  concerned.  That  is  not 
done  when  no  respect  is  had  to  the  rights 
and  interests  of  the  purchaser.  That  is  not 
the  case  when  the  court  seeks  to  extort 
every  dollar  it  can  get  from  the  purchaser, 
and  refuses  to  confirm  a  sale  fairly  made, 
because  he  has  gotten  a  good  bargain. 

In  a  proper  case,  where  it  would  be  just  to 
all  the  parties  concerned,  this  court  maybe 
understood  as  having  sanctioned  a  practice 
in  the  circuit  courts,  in  the  exercise  of  a 
sound  discretion,  of  setting  aside  a  sale 
made  by  commissioners  under  a  decree,  and 
reopening  the  bidding  upon  the  offer  of  an 
advanced  bid  of  sufficient  amount  deposited 
or  well  secured;  and  to  that  extent  the 
former  English  practice  has  been  allowed  In 
this  state.  But  it  has  never  been  held  that  it 
is  imperative  upon  the  courts  to  set  aside 
the  sale,  and  reopen  the  bids.  It  is  a  ques- 
tion addressed  to  the  sound  discretion  of 
the  courts,  subject  to  the  review  of  the  ap- 
pellate tribunal,  and  the  propriety  of  its  ex- 
ercise depends  upon  the  circumstances  of 
each  case,  and  can  only  be  rightfully  exer- 
cised when  it  can  be  done  with  a  due  regard 
to  the  rights  and  interests  of  all  concerned 

the  purchaser  as  well  as  others.  Where 

the  sale  has  been  fair  and  for  a  fair  price,  it 
should  never  be  set  aside,  when  there  is 
good  reason  to  believe  that  the  upset  price 
has  been  offered  to  gratify  ill  will  or  malice 
towards  the  purchaser. 

In  this  case  the  decided  preponderance  of 

evidence  proves  that  the  land  in  ques- 
466     tion   sold  for  a  fair  price,   at   a   *fair 

sale;  that  John  A.  Roudabush,  the  ap- 
pellant, had  really  no  interest  in  setting  it 
aside;  that  though,  at  one  time,  a  creditor 
of  Dr.  Jennings,  the  judgment  in  his  name 
was  for  the  use  of  another;  but  if  the  debt 
were  still  due  to  him,  that  the  prior  liens 
were  greater  in  amount  than  any  price  for 
which  the  land  could  be  resold,  upon  any  rea- 
sonable calculation,  and  would  leave  noth- 
ing to  be  applied  to  his  judgment;  that  he 
was  not  the  owner  of  any  property  over  and 


above  his  homestead,  or  what  he  would  be 
entitled  to  hold  under  the  poor  law.  and  was 
wholly  unable  to  take  the  land  at  his  ad- 
vanced bid  and  pay  for  it,  and  that  the  ad- 
vanced bid  he  offered  of  10  per  cent,  is  the 
precise  amount  which  Hiram  Kite  threatened 
Dr.  Smith  he  would  offer,  and  set  aside  the 
sale  to  him,  if  he  did  not  let  him  have  fifty 
acres  of  the  land  he  had  purchased,  and  is 
ostensibly  surety  for  Roudabush  in  the  offer 
he  made.  We  are  of  opinion  that  the  circuit 
court  was  warranted  in  its  conclusion  that 
the  offer  was  made  for  Hiram  Kite,  and  that 
he  was  really  the  principal,  and  the  appel- 
lant, though  nominally  the  principal,  was 
really  surety,  and  that  it  was  merely  a  con- 
trivance to  defeat  the  sale,  which  has  been 
fairly  made  and  for  a  fair  price,  and  the 
purchasers  were  entitled  to  their  bargain, 
and  that  the  circuit  court  was  right  in  re- 
jecting the  offer  of  an  advanced  bid  and 
confirming  the  sale.  We  are  of  opinion, 
therefore,  to  affirm  the  decree,  with  costs. 

MONCURE.  P.,  concurred  in  many  of  the 
views  expressed  in  the  opinion  of  the  court 
and  in  the  decree;  but  he  thought  the  Eng- 
lish practice  was  settled,  and  that  was  our 
law,  and  can  only  be  changed  by  legislation. 

Decree  affirmed. 


467  *Great  Falls  Manufg  Co.  v.  Henry's 

Adm'r. 

November    Term.    1879,    Richmond. 

Appeal — Review.* — In  an  action  of  covenant 
ufMxi  a  lost  instrument,  there  is  a  verdict  and  judg- 
ment for  the  plaintiff.  On  a  motion  by  the  de- 
fendant to  set  aside  the  verdict  and  grant  him  a 
new  trial,  whieh  is  overruled,  the  exception  sets 
'  out  all  the  evidence.  If  the  evidence  of  the  plain- 
tiff is  believed,  the  verdict  is  correct.  If  the  evi- 
dence of  the  defendant  is  believed,  it  is  erroneous. 
An  appellate  court  cannot  reverse  the  judgment. 

The  case  is  stated  by  Judge  Moncurc  in 
his  opinion. 

S.  F.  Beach,  for  the  appellant. 
Claughton,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opimon  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  Fairfax  county,  rendered 
in  an  action  of  covenant  brought  by  James 
M.  Stewart,  sergeant  of  the  city  of  Alexan- 
dria, and  as  such  committee  administrator  of 
William  Henry,  deceased,  against  the  Great 
Falls  Manufacturing  Company.  The  action 
was  brought  on  the  27th  day  of  July.  1872. 
In  the  declaration  the  plaintiff  averred  that 
"on  or  about  the  5th  day  of  December,  1853, 
the  said  Great  Falls  Manufacturing  Com- 
pany, by  its  certain  writing  obligatory, 
signed  by  the  president  of  the  said  company, 
and  sealed  with  the  corporate  seal  of 

468  the  said  *company,  which  said  writintj 
obligatory  has  been  lost  or  destroyed, 

*  Appeal — ^Review. — S«  also  Dean  v.  Com., 
post,  812,  and  foct-ncte;  4  Min.  Inst.  (2nd  Ed.)  97S 
ei  seq. 
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and  therefore  cannot  now  here  be  shown  to 
the  court,  the  date  whereof  is  the  day  and 
year  aforesaid,  did  covenant,  promise  and 
oblige  itself  as  follows — that  is  to  say,  that 
it,  the  said  defendant,  would  pay  to  the  said 
William  Henry,  for  the  board  of  the  em- 
ployees of  the  said  defendant,  $2.50  per  week 
for  each  white  employee,  and  $2  per  week 
for  each  colored  employee  of  said  defend- 
ant, and  did  further  promise  and  oblige  it- 
self to  pay  to  the  said  William  Henry,  for 
supplies  of  clothing,  groceries,  tobacco,  and 
whiskey,  to  be  supplied  to  said  employees 
of  said  defendant  by  the  said  William  Henry, 
to  the  amount  of  ten  dollars  per  month  to 
each  employee;"  and  the  plaintiff  further 
averred,  "that  the  said  William  Henry,  in 
his  lifetime,  did  furnish  and  supply  the  said 
employees  of  the  said  defendant  with  board, 
clothing,  groceries,  tobacco  and  whiskey,  in 
the  manner  and  form  provided  for  in  the 
writing  obligatory  aforesaid,  to  the  amount 
of  twenty-one  hundred  and  fifteen  dollars 
— to  wit:  for  and  during  the  months  of  De- 
cember, 1853,  and  January,  February  and 
March,  1854 — and  that  an  accurate  account 
and  bill  of  particulars  of  the  same  was 
rendered  to  the  said  defendant,  which  the 
said  defendant  acknowledged  to  be  just  and 
correct." 

Then  follows  an  averment,  in  due  form, 
of  a  breach  of  the  said  covenant,  by  the 
non-payment  of  the  said  sum  of  money  or 
any  part  thereof,  to  the  said  William  Henry 
in  his  lifetime  or  to  his  personal  represen- 
tative aforesaid  since  his  death,  and  by  the 
defendant's  refusal  to  pay  the  same  to 
them  or  either  of  them. 

Various  proceedings  were  afterwards  had 
in  the  case,  which  need  not  be  here  men- 
tioned, and  only  such  will  be  mentioned  as 
are  deemed  material  to  a  proper  decision 
of  the  case. 

Issue  was  joined  by  a  general  replication 
to  a  plea  of  "covenants  performed." 
469  That  issue  was  tried  by  a  jurv  *on  the 
10th  day  of  June,  1876,  which  jury 
found  a  verdict  in  the  case  in  these  words: 
*'We,  the  jury,  find  the  issue  joined  for  the 
plaintiff,  and  assess  his  damages,  by  rea- 
son of  the  breach  of  covenant,  at  eleven 
hundred  and  eighty-eight  dollars,  with  in- 
terest thereon  from  the  first  day  of  May, 
1854."  Whereupon,  it  was  "considered  by 
the   court   that   the   plaintiff  recover  of   the 


cepted,  and  prayed  that  their  bill  of  excep- 
tions might  be  signed,  sealed  and  enrolled, 
which  was  accordingly  done;  and  that  is 
the  bill  of  exceptions  which  presents  the 
only  question  now  remaining  to  be  consid- 
ered. 

In  that  bill  of  exceptions,  all  the  evidence 
which  was  given  on  the  trial  of  the  issue  m 
the  case,  on  either  side,  is  fully  set  out  just 
as  it  was  given  by  the  witnesses;  and  there 
is  in  the  record  no  certificate  made  by  the 
court  below  of  the  facts  proved  on  the  trial 
In  fact,  no  such  certificate  was  made.  In 
the  first  place,  there  is  set  out  in  the  said 
bill,  the  testimony  introduced  on  the  trial  in 
behalf  of  the  plaintiff,  consisting  of  the  dep- 
ositions of  six  witnesses,  which  are  very 
long  and  full,  viz:  1st.  The  widow  of  the 
plaintiff's  intestate;  2d.  Wm.  M.  Hubbell; 
3d.  Joseph  O'Donnahue;  4th.  Oscar  Lee; 
5th.  Richard  F.  Jackson;  and  6th.  Pat- 
470  rick  Kelly.  In  the  second  place,  ♦there 
is  set  out  in  the  said  bill  the  testimony 
introduced  on  the  trial  in  behalf  of  the  de- 
fendant, consisting  of  the  depositions  of 
two  witnesses,  which  are  also  very  lon^and 
full — viz:  1st.  Richard  Hirst,  including  the 
exhibits  referred  to  and  filed  with  his  dep- 
osition; and  2d.  John  Carroll  Brent;  and 
also  the  oral  testimony  which  is  set  out  in 
said  bill  of  exceptions  of  two  other  wit- 
nesses named,  Anderson  and  Wm.  Dickey. 
introduced  by  the  defendant. 

The  question  which  this  court  has  now  to 
decide  is,  whether  it  will  affirm  the  said 
judgment  of  the  circuit  court  or  reverse  it 
for  the  supposed  error  of  the  said  court  in 
overruling  the  motion  of  the  defendants  in 
the  court  below -to  set  aside  the  verdict  and 
grant  them  a  new  trial. 

Nothing  seems  to  be  clearer  than  that  the 
testimony  introduced  by  the  plaintiff,  taken 
by  itself  and  regarded  as  true,  establish^ 
beyond  all  controversy  the  right  of  the  plain- 
tiff to  the  verdict  and  judgment  obtained  by 
him  in  the  court  below;  while  it  may  no 
doubt  be  said  with  equal  truth,  that  the  tes- 
timoijy  introduced  by  the  defendant,  taken 
by  itself,  and  regarded  as  true,  establishes, 
just  as  clearly,  the  right  of  the  defendants 
to  a  verdict  and  judgment  in  the  cause. 

But  the  question  now  before  us  is.  what 
are  the  rights  of  the  parties  respectively, 
after  a  jury  has  rendered  a  verdict  in  favor 
of  the  plaintiff  upon   the  testimony  in  the 


said  defendant  the   damages  by  the  jurors    cause,  and  the  learned  judge  who  presided  it 
aforesaid  assessed,  also  his  costs  by  him  in    the  trial  and  saw  the  witnesses  and  heard 


his  behalf  expended." 

In  the  course  of  the  proceedings  in  the 
court  below,  two  bills  of  exceptions  were 
taken  to  opinions  given  by  the  said  court, 
one  of  which  was  taken  by  the  plaintiff  and 
the  other  by  the  defendant.  The  former 
need  not  be  further  noticed.  The  latter  em- 
braces the  only  question  presented  for  the 
decision  of  this  court,  and  will  now  be 
stated,  considered  and  disposed  of. 

The  jury  having  returned  the  verdict 
aforcaid.  the  defendants  moved  the  court  to 
set  aside  the  verdict  and  grant  them  a  new 
trial,  which  motion  the  court  overruled.  To 
this  ruling  of  the  court  the  defendants  ex- 


them  testify,  was  satisfied  with  the  verdict, 
and  overruled  the  motion  of  the  defendant 
to  set  it  aside?  Can  the  appellate  court  un- 
dertake to  decide  that  the  jury  and  the 
judge  who  presided  at  the  trial,  erred  -n 
believing  to  be  true  a  material  part  of  the 
te«Jtimonv  necessary  to  maintain  the  plain- 
tiffs rijyht  of  action,  and  therefore  reverse 
the  jndirment,  set  aside  the  verdict,  and  re- 
mand the  cause  to  the  court  below  for  a 
new  trial  to  be  had  therein. 

That  an  appellate  court  has  no  such 

471     power,  or.  at  least,  *ought  not  to  do  so 

in  such  a  case,  is  clearly  shown  by  aa- 

thority,  as  will  fully  appear  by  reference  to 
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Read's  case,  22  Gratt.  924,  and  the  many 
cases  therein  cited  and  commented  upon. 
Without  repeating  here  anything  which  is 
there  said,  it  is  only  necessary  to  refer  to 
that  case,  from  page  941  to  page  945  in- 
clusive. 

Upon  the  whole,  the  court  is  of  opinion 
that  there  is  no  error  in  the  judgment  of 
the  circuit  court,  and  that  the  same  must 
therefore  be  affirmed. 

Judgment  affirmed. 


of 

the 


472      "^Burwell  v.  Burgess,  Collector. 

November  Term,    1879,   Richmond. 

1.  Aaavmpait — ^Notice  of  Claim — CopT 
A«covnt. — In  an  action  of  assumpsit,  if 
plaintiff  proceeds  under  the  statute,  Code  of  1873, 
ch.  167,  I  4,  a  copy  of  the  account  sued  upon, 
served  on  the  defendant,  must  uc  intelligible  to 
Uim  ard  inform  him  of  the  precise  nature  of  the 
claim  of  the  plaintiff  and  its  extent. 

2.  Same — Saatc — Same. — ^If  there  is  a  special 
count  in  the  declaration,  setting  out  the  plaintiffs 
claim,  but  a  copy  of  the  count  of  the  declaration 
is  not  served  upon  the  defendant,  the  service  of 
the  copy  of  the  account,  which,  of  itself,  is  unin- 
telligible to  the  defendant,  is  not  a  compliance 
with  the 'statute. 

3.  Res  Adladlcata— Federal  Taxation.— The 
supreme  court  ^of  the  U.  S.  having  decided  that  the 
act  of  congress  requiring  the  collection  of  25 
cents  on  each  package  of  manufactured  tobacco 
for  exportation  from  the  exporter,  is  not  a  tax 
on  the  exportation  of  the  article,  the  question 
whether  that  act  is  a  violation  of  Article  I,  S  9, 
clause  5,  of  the  constitution  of  the  United  States, 
is   res   adjudicata;  and   this   court   is   bound   by   it. 

This  was  an  action  of  assumpsit  in  the  cir- 
cuit court  of  the  city  of  Richmond,  brought 
by  Blair  Burwell  against  Rush  Burgess,  col- 
lector of  the  third  internal  revenue  district 
of  Virginia,  to  recover  from  him  the  amount 
he  had  been  required  by  said  Burgess  to  pay 
on  certain  tobacco  shipped  by  Burwell  to  a 
foreign  port.  The  case  is  fully  stated  by 
Judge  Anderson  in  his  opinion, 

Wm.  P.  Burwell,  for  the  appellant. 
L.  L.  Lewis,  for  the  appellee. 
478  ♦ANDERSON,    J.,     delivered    the 

opinion  of  the  court. 


and  the  time  from  which  he  claims  interest 
thereon,  and  the  credits,  if  any,  to  which 
the  defendant  may  be  entitled  thereon." 
The  following  is  a  copy  of  the  account  upon 
which  the  suit  was  brought,  which  is  cer- 
tified by  the  clerk,  and  which  was  served 
upon  the  defendant,  as  required  by  the  said 
section  of  the  statute: 

Rush  Burgess,  Col.  of  3d  Dist.  of  Int.  Rev. 
of  Va., 

To  Blair  Burwell.  Jr.,  Dr. 
1870— No.  of  pack'es,  468,  at  25  cts. 

each    $117  00 

1871— No.  of  pack'es,  1,219,  at  25  c. 

each   309  75 

1872— No.  of  pack'es,  32,  at 8  00 


$429  75 

$117  00 

309  75 

8  00 


1871— With  int. 
1872— With  int. 


474 


from  Jan'y  1st.. 
Jan'y  1st. . 


from 


6th. 


♦This  account  would  be  unintelligible 
to  one  who  was  not  conversant  with  the 
transaction,  as  set  out  in  the  first  count  of 
the  declaration.  As  explained  in  that  count, 
it  would  be  readily  understood ;  which  alleges 
in  substance  that  the  defendant,  claiming  to 
act,  and  actually  acting  as  internal  revenue 
collector  for  third  district  of  Virginia,  to 
whom  plaintiff  had  declared  his  intention  of 
exporting  1,729  packages  of  tobacco,  before 
he  would  permit  said  plaintiff  to  export  the 
same,  unlawfully  and  without  authority  col- 
lected of  the  said  plaintiff  $428.75,  that  be- 
ing 25  cents  for  an  export  stamp  on  each 
package,  which  he  required  and  forced  him 
to  purchase  and  affix  to  each  package,  and  to 
cancel  the  same.  Whereby  an  action  hath 
accrued  to  the  said  plaintiff  to  have  and  de- 
mand of  the  said  defendant  the  said  sum  of 
money,  with  interest  thereon.  And  being  so 
indebted,  the  said  defendant  undertook,  and 
promised,  &c.  By  reference  to  this  count  of 
the  declaration,  the  aforesaid  account  is  in- 
telligible and  easily  understood,  and  would 
meet  the  requirements  of  this  section,  if  it 
can  be  explained  by  a  reference  to  the  decla- 
ration. But  we  are  of  opinion  that  stating 
distinctly  the  several  items  of  the  plaintiff's 
claim  in  his  declaration,  a  copy  of  which  is 
not   served  upon  the  defendant,  is   not  a  com- 


This  was  in  action  of  assumpsit  by  the  pliance  with  the  provisions  of  this  section 
plaintiff  in  error,  who  was  plaintiff  below,  of  the  statute,  and  does  not  entitle  the  plam- 
against  Rush  Burgess,  collector  of  internal  !  tiff  to  a  judgment  by  default,  without  proof  of 


a^amst 

revenue,  in  which  there  was  judgment  by 
default  for  the  amount  of  his  account,  with 
interest,  as  claimed  by  the  plaintiff.  The 
judgment  was  not  upon  a  writ  of  inquiry, 
but  for  the  amount  of  the  account  without 
proof,  under  §  44  of  chap.  167  of  the  Code 
of  1873,  which  dispenses  with  such  inquiry, 
"provided  the  plaintiff  shall  serve  the  defend- 
ant, at  the  same  time  and  in  the  same  manner 
that  the  process  or  summons  to  commence 
the  suit  or  action  is  served,  with  a  copy 
(certified  by  the  clerk  of  the  court  in  which 
the  suit  or  action  is  brought)  of  the  account 
on  which  the  suit  or  action  is  brought, 
stating  distinctly  the  several  items  of  his 
claim,   and  the  aggregate  amount   thereof. 


his  claim  upon  a  writ  of  inc:uiry,  unless  the 
defendant  has  been  served  with  a  copy  of  the 
account,  stating  distinctly  the  several  items 
of  his  claim.  It  is  probable  that  the  account 
was  stated  with  sufficient  distinctness  to  be 
understood  by  the  defendant  without  refer- 
ence to  the  declaration,  who  was  a  party  to 
the  transaction,  to  which  the  several  items 
of  the  account  have  reference,  and  it  may 
be  presumed,  at  once  undcf'tood  their  im- 
port, and  was  thereby  apnrisod  of  the  plain- 
tiff's cause  of  actirn.  Whether  the  , state- 
ment of  the  several  ite^ns  of  the  plaintiff's 

account  with  surh  distinctness  that 
475       the  defendant  will   understand  ♦from 

it    what    is    the  plaintiff's  claim    and 
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cause  of  action,  it  is  a  sufficient  compliance 
with  the  aforesaid  section  of  the  statute,  need 
not  be  decided,  as  the  case  turns  upon  other 
questions;  and  no  objection  to  the  judgment  ! 
on  this  ground  was  made  by  the  defendant  in 
his  petition  to  the  court  which  rendered  the 
judgment,  under  §  5  of  ch.  177  of  the  Code  of 
1873,  to  set  it  aside.  Nor  was  it  set  aside  and 
annulled  by  the  circuit  court  upon  this 
ground  but  upon  the  ground  that  the  special 
count  did  not  show  that  the  plaintiff  had  any 
cause  of  action.  The  court  reversed  and  set 
aside  the  judgment  upon  that  ground,  and 
ordered  the  cause  to  be  redocketed,  with 
leave  to  the  plaintiff  to  amend  his  declara- 
tion. But  the  plaintiff  refused  to  amend,  and 
the  court  thereupon  dismissed  his  action; 
to  which  rulings  of  the  circuit  court  the 
plaintiff  filed  a  bill  of  exceptions,  and  ob- 
tained a  writ  of  error  from  this  court. 

Whether  the  special  count  in  the  declara- 
tion sets  out  a  cause  of  action  for  the  plain- 
tiff depends  upon  the  question  whether  it  was 
unlawful  for  the  defendant  to  require  each 
package  of  the  plaintiffs  tobacco  intended 
for  export  to  be  stamped,  and  to  collect  from 
the  plaintiff  25  cents  for  each  stamp  so  af- 
fixed to  each  package?  The  plaintiff  con- 
tends that  the  act  of  congress  requiring  and 
authorizing  it  is  in  conflict  with  the  consti- 
tution of  the  United  States,  which  ordains 
by  the  5th  clause  of  §  9.  article  1,  that  "no 
tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state;"  and  he  contends  that 
this  is  a  tax  on  the  exportation.  If  it  is  a 
tax  or  duty,  it  is  clearly  unconstitutional. 

The  learned  counsel  for  the  plaintiff  has 
argued  with  ability,  and  cited  numerous  au- 
thorities and  several  decisions  of  the  su- 
preme court,  to  show  that  the  charges  to 
which  the  plaintiff  was  subjected  for  ex- 
port stamps  were  taxes  on  exportation.  He 
argued  with  much  force  to  show  that  the 
stamps  in  this  case  were  not  necessary  to 

segregate  the  tobacco  which  was  for 
476      exportation  from  that  which  was  *for 

home  consumption,  as  under  the  regu- 
lations of  the  treasury  department,  which 
have,  by  the  revised  statutes,  the  force  of  law, 
every  exporter,  as  the  plaintiff  here,  had  to 
sign  a  bill  of  lading  and  give  an  export  bond 
in  double  the  amount  of  tax,  conditioned  that 
he  will  return  a  landing  certificate  from 
abroad,  with  consul's  certificate,  &c.;  the  ex- 
penses of  which  the  exporter  had  to  pay, 
with  the  addition  of  12  cents  per  100  pounds, 
to  the  officers  for  seeing  to  the  affixing  and 
cancellation  of  the  export  stamps.  It  would 
seem,  therefore,  that  the  export  stamps  were 
not  necessary  to  segregate  the  tobacco,  nor 
to  protect  the  government  against  fraud,  as 
the  government  held  the  bond  of  the  ex- 
porter for  the  ort're  tax,  which  could  not 
be  cancelled  until  the  return  of  landing  cer- 
tificates as  aforesaid. 

These  are  certainly  heavy  burdens  upon 
the  article  of  tobacco  exported  from  a  state, 
in  adHition  to  the  enormous  revenue  col- 
lected from  this  article,  when  intended  for  do- 
mestic consumption;  a  burden  of  taxation 
UDon  the  producer,  which  acts  uneqnallv  in 
different  sections  of  the  Union,  and  it  is  be- 


lieved with  great  harshness  on  the  producer. 
And  the  inquiry  has  been  suggested, 
whether  the  levying  of  such  a  tax  by  con- 
gress is  an  assumption  of  power  warranted 
by  the  constitution?  But  this  is  not  the 
tribunal  whose  authority  is  effectual  to  re- 
move the  burden,  in  either  case,  if  it  be  an 
unconstitutional  imposition. 

We  do  not  mean  to  deny  the  jurisdiction  of 
the  state  court  to  construe  and  pass  upon  the 
constitutionality  of  a  revenue  act  of  conp^rcss, 
when  it  becomes  necessary  in  the  decision  .?f 
a  cause  which  is  rightfully  before  it,  just  as 
the  supreme  federal  court  may  construe  a 
state  law  and  decide  whether  it  is  consistent 
with  the  constitution  of  the  state,  when  it 
has  not  been  judicially  determined  by  the 
supreme  court  of  the  staje;  but  if  it  has  been 
judicially  construed  and  determined  by  the 
supreme  tribunal  of  the  state,  will  be  gov- 
erned   by    its    adjudication.     So,    we    think, 

whilst  the  supreme  court  of  the  state 
477    has  jurisdiction  to  construe  and  *to  pass 

upon  the  constitutionality  of  a  revenue 
act  of  congress,  when  it  is  necessary  to  the 
decision  of  the  cause  before  it,  yet  if  the 
same  act  and  its  agreement  with  the  consti- 
tution of  the  United  States  has  been  judici- 
ally determined  by  the  supreme  court  of  the 
United  States,  its  decision  is  conclusive  and 
final,  and  must  be  respected  by  the  state 
tribunal.  And  since  the  supfeme  court  of 
the  United  States,  by  authority  of  an  act  of 
congress,  with  the  acquiescence  of  the  states. 
is  in  the  daily  practice  of  exercising  jurisdic- 
tion to  review  and  revise  decisions  of  the 
supreme  tribunals  of  the  states,  in  such  cases. 
it  would  be  vain  and  futile,  and  would  not 
subserve  any  useful  purpose,  for  the  state 
court  to  be  governed  by  a  different  principle. 
If  it  were  an  original  question,  which  had 
not  been  passed  on  by  the  supreme  court  of 
the  United  States,  we  should  find  it  difficult 
to  hold  that  the  money  so  collected  from  the 
exporter,  by  authority  of  an  act  of  congress, 
which  requires  it  to  be  paid  into  the  United 
States  treasury,  was  not  a  tax,  and  a  tax  in 
disguise  upon  the  exportation  of  the  article 
from  a  state.  But  under  our  mixed  form  of 
government  federal  in  some  of  its  features, 
and  national  in  others,  it  is  important  to 
preserve  the  line  of  separation  between  the 
jurisdiction  of  the  state  and  federal  courts; 
and  it  will  be  as  inimical  to  the  harmony  of 
I  the  system  for  the  state  courts  to  encroach 
upon  the  jurisdiction  of  the  federal  as  for 
the  latter  to  encroach  upon  the  former; 
,  though  the  danger  is  from  the  latter  and  not 
from  the  former.  If  the  burden,  in  either 
,  case  referred  to.  be  an  unconstitutional  im- 
,  position,  this  tribunal  has  not  the  power  to 
I  afford  effectual  relief.  The  only  tribunal  that 
can  give  judicial  relief  which  will  be  effec- 
I  tnal  is  the  supreme  court  of  the  United 
I  States.  And  if  it  cannot  be  obtained  by  a 
resort  to  that  tribunal,  the  only  means  of 
redress  which  is  left  to  those  who  are  op- 
pressively burdened  is  by  an  appeal  to  con- 
gress to  repeal  the  obnoxious  laws. 

The  precise  question  involved  in  this 
478     case  was  decidcl  *by  the  supreme  court 

of  the  United   States  since  the  institu- 
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tion  of  this  suit,  in  Pace  v.  Burgess,  collector, 
^2  U.  S.  R.  372,  which  affirms  the  constitu- 
tionality of  the  act  of  congress — holding 
that  the  collection  of  25  cents  on  each  pack- 
age of  tobacco  for  exportation,  from  the  ex- 
porter, is  not  a  tax  on  the  exportation  of 
the  article.  In  that  case  Pace  was  required 
to  pay  for  the  stamps  affixed  to  the  pack- 
ages of  tobacco  he  exported  the  sum  of  $5,090. 
The  question  raised  in  this  case  is  a  res  ad- 
judicata,  and  is  no  longer  an  open  question, 
so  far  as  that  tribunal  is  invested  with 
power  to  determine  it. 

It  is  essential  to  every  government  that  it 
should  have  the  power  to  enforce  its  own 
revenue  laws;  and  that  the  decisions  of  its 
court  of  last  resort,  and  of  highest  judicial 
authority,  as  to  their  constitutionality,  should 
be  final  and  conclusive.  It  is  important  that 
the  administration  of  the  revenue  laws  should 
be  uniform  in  every  part  of  the  United  States, 
which  would  be  impracticable  if  the  state 
courts  were  clothed  with  co-ordinate  powers 
to  pass  upon  the  constitutionality  of  such 
laws.  It  is  not  likely  that  there  would  be  uni- 
formity of  decision  by  the  several  state 
courts,  and  consequently  a  revenue  law  of  the 
United  States  would  be  in  force  in  one  state 
and  disregarded  in  another.  We  are  of  opin- 
ion that  the  final  and  conclusive  adjudication 
of  the  constitutionality  of  a  revenue  law  of 
congress,  and  its  construction,  belongs  to  -  the 
jurisdiction  of  the  supreme  court  of  the 
United  States,  just  as  the  adjudication  of  a 
state  law — its  construction,  and  whether  it  is 
consistent  with  the  constitution  of  the  state 
— belongs  to  the  jurisdiction  of  the  supreme 
court  of  the  state,  and  is  final  and  conclusive; 
and  an  encroachment  by  the  state  court  upon 
the  jurisdiction  of  the  federal  court  would  be 
as  unwarrantable  as  an  encroachment  by  the 
latter  on  the  former.  It  is  important  to  the 
states,  as  well  as  to  the  United  States,  that 
the  jurisdiction  of  both  courts  should  be  well 
defined  and  sacredly  observed.  With 
479  these  views,  we  must  regard  *the  deci- 
sion of  the  supreme  court  of  the  United 
States,  in  Pace  v.  Burgess,  collector,  as  deci- 
sive of  the  same  question  as  it  is  raised  by 
the  first  count  of  the  declaration  in  this 
case,  and  feel  bound  to  hold  with  the  circuit 
court,  that  said  count  does  not  set  out  any 
legal  cause  of  action. 

But  the  learned  counsel  for  the  plaintiff 
contend,  admitting  that  to  be  so,  that  the 
jreneral  counts  show  good  cause  of  action. 
Suppose  they  do;  did  the  account  filed,  and 
a  copy  of  wihich  was  served  on  the  defendant, 
warrant  the  entering  of  a  judprment,  without 
a  writ  of  inquiry,  under  §  44  of  ch.  167  of  the 
Code  above  cited?  We  have  seen  that  said 
account  was  unintelligible  exceot  as  ex- 
plained by  the  special  count  of  the  declara- 
tion, unless  by  the  defendant  who  was  cogni- 
zant of  and  an  actor  in  the  transaction  to  which 
it  refers:  and  it  would  be  iinderstood  by  him 
jii«^t  as  the  claim  is  set  out  in  the  special  count, 
which,  as  we  have  seen,  does  not  set  out  any 
cause  of  action,  under  the  decision  of  the 
federal  court.  And  if  the  service  of  a  copy 
of  that  account  on  the  defendant  is  relied 
upon  to  give  notice  of  the  character  of  the 


plaintiff's  claim  on  the  common  counts,  it 
would  be  notice  to  him  of  just  such  a  claim 
as  is  set  out  in  the  special  count,  which  we 
have  seen,  under  the  decision  in  Pace  v.  the 
same  defendant,  gives  no  cause  of  action. 

To  warrant  the  judgment  by  default  with- 
out a  writ  of  inquiry  upon  the  common  counts 
under  §  44,  supra,  it  was  just  as  necessary 
that  the  defendant  should  be  served  with  a 
copy  of  the  account  distinctly  stating  the 
several  items  of  the  plaintiffs  claim,  in  those 
counts,  as  it  was  to  warrant  a  judgment  by 
default  on  the  first  count;  and  the  only  no- 
tice he  had  of  the  character  of  the  plaintiff's 
claim  in  the  common  counts  was  the  service 
of  a  copy  of  the  account,  which  it  has  been 
held  gave  him  no  cause  of  action.  Conse- 
quently the  judgment  by  default,  whether 
on  the  special  count,  or  the  common  counts, 
was  illegal,  and  the  court  below  did  not  err 

in  reversing  it  and  setting  it  aside. 
480  ♦The  court  did  not  then  dismiss  the 

plaintiff's  action,  but  redocketed  the 
case  and  gave  the  plaintiff  leave  to  amend 
his  special  count,  in  order  that  he  might,  if 
he  could,  set  out  a  case  which  would  give 
him  good  cause  of  action.  But  he  declined 
to  amend  his  declaration;  from  which  the 
necessary  inference  was.  that  he  had  no 
cause  of  action  different  from  that  which  he 
had  set  out  in  his  special  count.  And  the 
common  counts,  supported,  as  he  claimed 
them  to  be,  by  the  account,  a  copy  of  which 
had  been  served  on  the  defendant,  it  was 
utterly  futile  and  vain  for  him  to  prosecute 
his  suit  further.  The  court  below  did  not 
err  in  dismissing  the  suit.  We  are  of  opin- 
ion, therefore,  to  affirm  said  judgment. 
Judgment  affirmed. 


481  ^Shackelford's  Adm'r  v.  Shackel- 

ford  ft  als. 

NoTcmber  Terra,    1879,   Richmond. 
1.   Partnerahlp     Bntate — Rinrlita     of    Social 
Creditor*.* — Ordinarily    a    partnership    estate    is 
liable  to  the  payment   of  the  debts  of  the  firm  in 


*Partner«fcip  Eiitate — Rljirbta  of  Social 
Credltorn. — The  court  said  in  Pettyjohn's  Ex'ors 
V.  WoodrufTs  Ex'or  ei  al.,  86  Va.  479:  "Whatever 
may  have  been  the  rule  in  other  states,  independently 
of  statute  law,  the  law  of  Virginia  is,  that  the  legal 
effect  of  the  partnership  is,  to  set  apart  or  dedicate 
the  social  assets  as  a  fund  for  the  payment  of  the 
social  debts,  for  the  mutual  protection  of  the  partners 
inter  se  (Subject  to  the  rights  of  the  partners,  while 
all  are  alive,  to  vary  that  dedication,  as  in  Shackel- 
ford V.  Shackelford,  32  Gratt.  481),  and  for  any  tin- 
paid  balance  due  them  the  social  creditors  come  in  as 
general  ci  editors,  pari  passu,  with  the  separate  cred- 
itors of  the  same  class  upon  the  separate  estate  of 
the  deceased  partner."  See  also  Frank  Wolfe  & 
Co.  V.  Pringle,  96  Va.  459.  And  where  the  surviving 
partner  has  not  parted  with  his  equity  to  have  the 
firm  assets  applied  to  the  firm  debts  before  suit  to 
have  such  assets  so  applied,  he  can  not  after  such 
suit  release  such  equity  without  the  consent  of  the 
social   creditors.     Robinson  v.   Allen,  85   Va,    729. 

Parchaae  by  One  Partner. — See  Darby  v. 
Gilligan,  i3  W.   Va.   249.   citing  the  principal   case. 
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preference  of  the  individual  debts  of  the  partners. 
This  is  the  right  of  the  partners  inter  se.  The 
creditors  of  the  partnership  haye  no  such  right  of 
priority  over  the  creditor  of  the  partners  individ- 
nally;  but  only  by  substitution  to  the  rights  of  the 
partners  inter  se.  The  partners  may  release  this 
right,  and  the  creditors  of  the  partnership  can  not 
complain;  for  it  is  not  their  right,  except  subject 
to  the  disposition  and  control  of  the  partners  them- 
selves, to  whom  it  belongs. 

9.  8«m«^-S«le  of  Partnerahlp  Interests — 
RiVhta  of  Retired  Member. — When  one  part- 
ner sells  out  to  another  the  former's  interest  in 
the  partnership,  the  question,  whether  the  former 
has  a  right  after  the  sale  to  require  the  partner- 
ship estate  to  be  applied  to  the  partnership  debts 
in  his  exoneration,  depends  upon  the  true  meaning 
of  the  contract  of  sale  in  this  respect.  Under  the 
contract  in  this  case,  the  vendor  has  a  right  to 
have  all  the  assets  of  the  partnership  so  applied. 

8.  Same — Same — Same. — S,  the  partner  who 
purchased  the  assets,  and  bound  himself  to  pay  the 
debts  of  the  partnership,  dies,  leaving  debts  un- 
paid, and  leaving  assets  of  the  former  partnership, 
which  go  into  the  hands  of  his  administrator  c.  t. 
a.;  and  this  administrator  files  his  bill  against  the 
widow  and   children  to  have  a  construction   of  the 


partner  who,  upon  the  dissolution  of  tke  partner- 
ship, has  purchased  the  assets  of  the  partnership, 
and  has  undertaken  to  pay  its  debts. 
8.  RiflTlits  of  Vendor  of  Partnership  Inter- 
est.— The  administrator  of  the  purchasing  part:  cr 
is  liable  to  the  selling  partner  for  all  moneys  of 
the  partnership  collected  by  his  attorney  at  law.  a'd 
for  all  payments  made  by  such  attorney  by  his 
direction   or  approval. 

Statement  of  the  Case. 

This  is  an  appeal  from  sundry  decrees  of 
the  circuit  court  of  Fauquier  county,  made 
in  two  suits  pending  in  said  court,  in  one 
of  which  B.  H.  Shackelford's  administrator 
was  plaintiff  and  R.  B.  Shackelford  and  al. 
were  defendants;  and  in  the  other.  R.  B. 
Shackelford,  guardian,  &c.,  was  plaintiff, 
and  B.  H.  Shackelford's  administrator  and 

al.  were  defendants. 
483        ♦The  substance  of  the  pleadings  and 

proceedings  in  the  said  suits,  so  far 
as  they  appear  in  the  transcript  of  the  rec- 
ord before  this  court,  is  as  follows: 

In  August,  1871,  the  bill  was  filed  in  the 
first  named  of  the  said  two  suits  by  the  plain- 
tiff therein,  I.  Catlett  Gibson,  administrator 


will,   and   to   administer  the  estate   under   the   con-      .,  rr»rTci.iirjj  i 

^    I     f  ..  .     'ru        *    •  _.  £1    1  d.b.n.w.  w.  a.  of  B.  H.  Shackelford,    deceased, 

trol   of  the  court.     The   outgoing   partner   may  file  ;  •  u-   i.    •*    •        ..   *    j     •  u   • 

*^  '  m  which   It  IS  stated,  in  substance,  among 

other  things,  that  said  B.  H.  Shackelford 
dieji  on  the  18th  of  May,  1870,  leaving  a 
widow,  Rebecca  B.  Shackelford,  and  six  in- 
fant children  surviving  him — the  names  rf 
the  children  being  J.  Green,  Howard  (over 
fourteen  years  of  age),  George  S..  Lucy, 
Annie  and  Muscoe  G.  Shackelford  (the  last 
four  under  fourteen  years  of  age) ;  that  by 
the  will  of  said  B.  H.  Shackelford,  which  w4s 
duly  admitted  to  probate  in  the  county  court 
of  said  county  on  the  23d  of  May,  1870.  and 
of  which  an  office  copy,  marked  A,  is  filed 
with  the  bill,  the  said  Rebecca  B.  was  ap- 
pointed sole  executrix,  and  qualified  as  such 
at  the  May  term  of  said  court  in  1870;  that 
said  Rebecca  B.  renounced  her  position  as 
executrix  at  the  February  term  of  said  court 
in  1871,  and  said  plaintiff  was  appointed  by 
said  court  administrator  d.  b.  n.  w.  w.  a  of 
said  B.  H.  Shackelford,  deceased,  and  quali- 
filed  as  such  on  the  27th  day  of  February, 
1871;  that  the  plaintiff  submits  the  construc- 


his  petition  in  the  cause,  to  have  the  assets  of  the 
partnership  which  have  gone  into  the  hands  of 
said  administrator,  applied  to  the  payment  of  the 
partnership  debts;  and  for  this  purpose  to  have  an 
account  of  said  assets. 

4.  Same — Admlnlatrator  of  Deceaaed  Part- 
ner— Insufficient  Secarity — Partnemhlp 
Asset* — Appointment  of  Receiver. — The 
security  of  the  said  administrator  not  being  suffi- 
cient,   the    court    may    appoint    a    receiver    to 

482  receive    from    said    administrator    *thc    part- 

nership assets  in  his  hands,  and  to  proceed 
to    collect   the    same. 

6.  RenioTal  of  Receiver. — If  the  security  of 
the  receiver  is  not  sufficient,  the  court  may  make  a 
rule  upon  him  to  show  cause  why  he  should  not 
give  other  sureties,  and  upon  his  failure  to  show 
cause,  may  remove  him.  And  it  must  very  plainly 
appear  that  the  court  below  erred  before  the  ap- 
pellate court  will   reverse  its  action. 

6.  Same. — An  account  of  the  assets  collected  by  the 
receiver   having   been    ordered   and   taken,   showing 


the   amount   collected,   after   deducting  an   amount  j  tion  of  said  will  and  all  questions  which  may 

^^.^^  under  it  to  the  court;  that  at  the  time 
of  the  testator's  death  he  was  seized  and 
possessed  of  a  considerable  estate,  real  and 
personal,  but  the  same  is  greatly  encumbered 
with  debt — the  real  estate,  though  valuable, 
if  sold  in  the  then  condition  of  the  land 
market,  would  entail  great  loss  on  those  in- 
terested in  it.  And  the  personal  estate  con- 
sisted mainly  of  choses  in  action,  which  re- 
quired time  and  good  management  for  col- 
lection, but  which  the  plaintiff  considered 
would  be  amply  sufficient  to  discharge  the 
debts  of  the  estate  in  five  years;  and  that 
for  the  protection  of  said  plaintiff  and  the 
best  interests  of  said  estate,  he  desired 
that  the  assets  and  liabilities  of  said 
484  *estate  should  be  ascertained  and  re- 
ported to  the  court,  and  the  said  es- 
tate   administered    under    its    decree.      lie 


claimed  by  the  receiver  for  fees  as  counsel  in 
collecting  the  assets,  the  court,  without  deciding 
on  his  right  to  a  credit  for  the  fees,  directs  him 
to  pay  the  amount  after  deducting  the  fees  into 
bank.  Another  account  is  taken  showing  a  further 
amount  collected  by  him.  And  it  appearing  that 
he  had  not  complied  with  the  previous  decree, 
the  court  may  set  aside  that  decree,  remove 
him  from  his  office  of  receiver,  and  appoint 
another  in  his  place,  and  direct  him  to  pay  to  the 
second  receiver  the  amount  he  has  collected,  and 
to  deliver  to  the  second  receiver  all  partnership 
assets  in  his  hands.  And  may  further  direct  that 
if  he  does  not  so  pay  over  the  funds  in  his  hands, 
counsel  named  shall  proceed  to  bring  a  suit  against 
him  and  his  sureties  on  his  bond  as  receiver. 
T.  Evidence — Partnership  Book*. — Tne  books 
of  a  partnership  are  competent  evidence  to  show 
what    are    debts   of   the   partnership    as   against   the 
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therefore  prayed  that  the  said  widow  and 
children  should  be  made  defendants  to  the 
said  bill;  that  the  said  will  should  be  con- 
strued ;  that  the  creditors  of  said  estate  should 
be  summoned,  and  the  debts  due  to  them,  with 
their  respective  amounts  and  priorities,  and 
the  assets  of  said  estate,  should  be  ascer- 
tained and  reported;  that  the  said  estate 
should  be  administered  under  the  decrees  of 
the  court,  and  that  such  other  and  further 
relief  might  be  granted  as  justice  and  eq- 
uity might  require. 

The  will,  of  which  a  copy  is  filed  with  the 
bill,  is  dated  on  the  18th  day  of  February, 
1860,  and  is  very  brief.  It  is  in  these  words: 

"The  last  will  and  testament  of  Benjamin 
Howard  Shackelford,  this  18th  day  of  Feb- 
ruary, 1860.  It  is  my  will  and  desire  that  all 
the  property,  rights  and  interests  of  which 
I  may  die  seized  and  possessed,  shall  pass 
to  and  belong  to  my  dearly  beloved  wife 
Rebecca,  for  her  sole  and  separate  use,  and 
for  the  maintenance,  support  and  education 
of  our  children,  for  and  during  her  lifetime, 
and  after  her  death,  the  said  property,  rights 
and  interests,  and  the  natural  increase 
thereof  not  consumed,  shall  pass  to  and  be- 
long to  our  dear  children,  equally  to  be  di- 
vided between  them.  As  witness  my  hand 
this  day  and  year  above  writt'^n. 

"B.  H.  Shackelford." 

"I  appoint  my  wife  executrix  of  this  my 
last  will,  and  direct  that  she  shall  not  give 
security.  Witness  my  hand  on  the  day  and 
year  aforesaid. 

"B.  H.  Shackelford." 

She  was  permitted  to  qualify  on  giving  a 
bond  as  executrix  in  the  penalty  of  $20,000, 

without  security. 
488  *Exhibit  "B,"  fiiled  with  the  said 
bill,  is  an  office  copy  of  a  deed  of  mar- 
riage settlement  made  the  14th  day  of  June, 
1852,  "between  Benjamin  Howard  Shackel- 
ford, of  the  first  part,  and  Rebecca  Beverly 
Green,  of  the  second  part."  It  is  recited  in 
the  deed,  "that  whereas  a  contract  of  mar- 
riage has  been  entered  into  by  said  parties, 
which  it  is  intended  shortly  to  solemnize, 
and  it  being  the  desire  of  the  said  Benjamin 
Howard  to  convey  certain  property,  rights 
and  interests  to  the  said  Rebecca  Beverly 
for  her  sole  and  separate  use  and  behoof"; 
and  then  the  deed  "witnesseth  that  the  said 
Benjamin  Howard,  for  and  in  consideration 
of  said  contract  of  marriage,  and  of  the 
further  con«5ideration  of  one  dollar,"  &c., 
"has  granted,"  &c,,  "and  by  these  presents 
doth  grant."  &c.,  "unto  the  said  Rebecca 
Beverly  Green  the  house  and  lot  in  the 
town  of  Warrenton,  now  occupied  by  the 
said  Benjamin  Howard  as  a  law  office,"  &c. 
"and  also  the  following  negro  property,  &c.; 
also  a  certain  promissory  note  "executed  to 
the  paid  Benj.  Howard  for  the  sum  of  $2,- 
000,  bearing  date  on  the  1st  day  of  June, 
1852,  and  payable  on  demand,  to  have  and  to 
hold  the  said  property  and  the  said  promis- 
sory note  to  the  sole  and  separate  use  and 
behoof  of  her,  the  said  l^^berca,"  &c.;  "and 
it  is  agreed  that  the  said  Rebecca  Beverly 


shall  receive,  hold  and  enjoy  whatever  prop- 
erty or  interests  she  now  has,  or  may  here- 
after have,  by  gift,  devise,  descent,  purchase 
or  inheritance,  to  her  own  sole  and  separate 
use,  notwithstanding  the  coverture,"  &c. 
"It  is  further  expressly  agreed,  that  in  case 
the  said  Benj.  Howard  shall  depart  this  life 
before  the  said  Rebecca  Beverly,  leaving  is- 
sue of  this  marriage,  the  property,  rights 
and  interests  hereinbefore  mentioned  shall, 
after  the  death  of  the  said  Rebecca  Beverly, 
descend  and  pass  to  such  issue  in  parce- 
nary.    In  testimony  whereof,"  &c. 

On  the  19th  of  September,  1871,  the  cause. 

in  which  the  bill. was  taken  for  confessed 

against  the  adult  defendant,  came  on  to  be 

heard   on  said  bill  and   exhibits   and 

486  answer    ♦of    the    infant    defendants, 
when  the  court  decreed  that  one  of  its 

commissioners  should  take  an  account  of  the 
estate,  real  and  personal,  of  which  the  said 

B.  H.  Shsfckelford  died  seized  or  possessed, 
together  with  the  annual  and  fee  simple 
value  of  said  real  estate,  and  the  character, 
condition  and  value  of  said  personal  estate, 
&c.;  also  an  account  of  the  debts  outstand- 
ing against  the  estate  of  said  B.  H.  Shackel- 
ford, with  their  amounts  and  respective 
priorities;  and  that  J.  C.  Gibson,  adminis- 
trator d.  b.  n.  w.  w.  a.  of  said  B.  H.  Shackel- 
ford, should  settle  his  account  before  said 
commissioner,  &c. 

On  the  19th  of  April,  1872,  Edward  M. 
Spilman,  by  leave  of  the  court,  filed  his  pe- 
tition and  an  exhibit  in  the  cause,  and  J. 

C.  Gibson,  administrator  d.  b.  n.  w.  w.  a. ;  as 
aforesaid,  filed  his  answer  thereto;  and  the 
cause  came  on  again  to  be  heard  on  the 
papers  formerly  read  and  said  petition  and 
answer,  when  the  court  decreed  that  one  of 
its  commiPsicners  should  take  an  account  of 
the  liabilities  and  of  the  assets,  real  pnd  per- 
sonal, of  the  late  law  .firm  of  Shackelford  & 
Spilman,  on  the  21st  day  of  December,  1869, 
the  date  of  the  contract  between  B.  H. 
Shackelford  and  E.  M  Spilman,  filed  with 
the  petition  of  said  Spilman;  and  should 
ascertain  and  report  to  the  court  what 
amount  of  said  assets  have  been  collected 
since  said  date,  and  by  whom,  and  what 
amount  of  the  debts  of  said  firm  then  out- 
standing have  been  paid,  and  by  whom. 

In  the  said  petition  of  said  Spilman,  after 
referrinfy  to  what  had  been  done  in  the  suit, 
the  petitioner  averred  that  for  a  numhcr  of 
ve^r^s  he  was  the  law  partner  of  ?n»d  Shack- 
elford, and  a  short  time  orior  to  his  death — 
to  wit:  on  the  21st  of  December.  1869 — he 
rnd  the  said  Sharkelford  entered  into  a  con- 
tract, by  which  the  petitioner  surrendered  to 
said  Shackelford  all  his  interests  in  the  part- 
nership assets  of  the  law  firm  of  Shackel- 
ford 8c  Spilman.  upon  certain  terms,  the  chief 
of  which  was  the  assumption  by  said  Shack- 
f»lford  of  all  the  d'^bts  due  bv  the  «aid 

487  firm,    the    said    *Shackelford    binding 
himself   to   apply   the   said   assets,   a<5 

fast  as  collected,  to  the  payment  of  said 
debts.  The  petitioner  further  stat'^d  that 
sin^e  the  death  of  said  Shackelford  judgments 
and  decrees  had  been  f-nd^rpd  ai?ainst  him 
as  surviving  partner  of  said  firm,  and  the 
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collection  thereof  is  sought  to  be  enforced 
against  him,  whilst  the  only  means  of  pay- 
meht  of  the  same  have  passed,  by  said  con- 
tract, beyond  his  control  into  the  hands  of 
said  Shackelford's  legal  representatives.  And 
he  averred  that  the  assets  of  Shackelford 
Sc  Spilman,  which  consist  of  both  real  and 
personal  estate,  are  amply  sufficient  to  pay 
all  the  debts  of  said  firm,  and  should,  in 
pursuance  of  said  contract,  be  first  applied 
to  that  purpose.  And  he  therefore  prayed 
that  J.  C.  Gibson,  administrator  d.  b.  n.  w. 
w.  a.  of  B.  H.  Shackelford,  deceased,  might 
be  required  to  answer  the  said  petition;  that 
an  order  might  be  made  in  said  suit  direct- 
ing one  of  the  commissioners  of  the  court 
to  take  an  account  of  all  the  assets  of  said 
firm,  both  real  and  personal,  that  were  sur- 
rendered as  aforesaid;  that  said  administra- 
tor might  be  required  to  apply  the  same  first 
to  the  payment  of  the  debts  of ^  said  firm; 
that  an  account  might  be  taken  showing  what- 
portion  of  said  assets  had  been  collected, 
and  by  whom,  and  what  disposition  had  been 
made  of  the  same;  and  that  an  account 
might  be  also  taken  of  all  debts  due  by  said 
firm  at  the  date  of  said  contract. 

Exhibit  "A,"  filed  with  said  petition,  is  as 
follows : 

"Memorandum  of  an  agreement  made  and 
entered  into  this  21st  day  of  December,  1869, 
between  B.  H.  Shackelford  and  Edward  M, 
Spilman — witnesseth:  That  the  said  Shack- 
elford agrees  to  take  the  entire  assets  of  the 
late  law  firm  of  Shackelford  &  Spilman,  ex- 
cept the  real  estate  belonging  to  said  firm 
in  the  state  of  Arkansas,  and  pay  off  and 
discharge  all  the  debts  of  said  firm  of  every 
nature  and  description,  upon  the  following 
terms,  stipulations  and  agreements:  The 
said  Shackelford  agrees  to  wind  up  all 
488  *the  business  of  said  firm,  applying 
the  assets,  as  fast  as  realized,  to  the 
payment  of  its  debts,  all  of  which  he  as- 
sumes  to  pay,  hereby  discharging  said  Spil- 
man from  all  liability  for  the  same;  the  sur- 
plus remaining  after  the  payment  of  said 
debts  to  belong  exclusively  to  the  said 
Shackelford. 

"In  consideration  of  which,  the  said 
Shackelford  agrees  and  binds  himself  to 
purchase  and  have  conveyed  to  John  A. 
Spilman,  as  trustee  for  Eliza  C.  Spilman,  the 
wiic  of  the  said  Edward  M.  Spilman,  the  lot 
of  land  immediately  in  the  rear  of  his  prem- 
ises, in  the  town  of  Warrenton,  purchased 
by  H.  A.  White  of  Fisher  &  Ingram,  con- 
taining   acres. 

"It  is  further  agreed  and  understood  that 
in  the  settlement  of  the  business  of  said 
firm,  neither  partner  is  to  be  treated  as 
debtor  to  the  same,  each  being  deemed  to 
have  received  equal  amounts,  and  not  to  ac- 
count for  what  has  been  received  heretofore. 

"And  it  is  further  agreed  that  said  Shack- 
elford is  to  surrender  to  the  said  Spilman 
his  bond  for  the  hire  of  negro  man,  Ben, 
and  Mrs.  Lucretia  Day's  bond  for  the  hire 
of  girl  Patsey. 

"The  said  Shackelford  will  keep  an  ac- 
count of  all  receipts  and  disbursements  by 


him  in  the  books  of  the  late  firm,  so  that  the 
said  Spilman  may  at  any  time  know  the  con- 
dition of  said  business,  should  its  settlement 
be  by  any  accident  devolved  on  him;  and  the 
said  Shackelford  has  the  right  to  call  on  said 
Spilman  for  assistance  and  explanation  in 
regard  to  any  of  the  business  of  said  firm 
that  he  may  find  himself  unable  to  settle. 
"Witness    the    following    signatures    and 

"Edw'd  M.  Spilman,   fSeal.] 

"B.  H.  Shackelford.  [Seal.]" 

The   said  J.   C.   Gibson,  administrator  :is 

aforesaid,  answered  the  said  petition  at  or 

about  the  time  it  was  filed,  simply  saying  in 

his  answer:  "Respondent  is  willing  to 

489  *do  what  is  legal  and  equitable  in  the 
premises,    and    submits    his    interests 

and  duties  to  the  court." 

On  the  9th  of  April,  1873,  the  defendant, 
Rebecca  B.  Shackelford,  filed  her  answer  to 
the  said  bill,  stating,  in  substance,  among 
other  things,  that  although  she  qualified  as 
executrix  as  aforesaid,  she  trusted  the  entire 
settlement  of  said  estate  to  her  attorney  at 
law,  H.  R.  Gardner,  and  only  knows  of  his 
acts  and  doings  from  the  account  which  he 
rendered  her,  and  which  she  has  laid  before 
the  commissioner  appointed  to  take  the  ac- 
counts herein  ordered;  that  before  her  inter- 
marriage with  her  said  husband,  they  en- 
tered into  a  marriage  settlement,  whereby  he 
settled  upon  her  and  the  issue  of  the  mar- 
riage two  lots  and  houses  in  the  town  of 
Warrenton,  and  several  slaves,  and  whereby 
it  was  provided  that  all  property  to  which 
she  might  become  entitled  by  devise  or  de- 
scent should  be  subject  to  the  provisions 
and  conditions  of  said  marriage  settlement. 
She  charged  that  under  the  will  of  her  father, 
I  Jones  Green,  she  became  entitled  to  a  nura- 
I  ber  of  slaves  and  a  large  and  valuable  per- 
I  sonalty  and  realty;  that  her  husband  collected 
moneys  due  her  as  a  portion  of  this  estate, 
and  used  the  same  for  his  own  purposes, 
sold  a  number  of  slaves  and  other  personalty 
devised  as  aforesaid,  and  converted  the  pro- 
ceeds of  such  sales  to  his  own  use;  and  that 
her  husband  collected  certain  moneys  de- 
vised to  her  from  the  estate  of  her  grand- 
father, John  Scott,  under  his  will,  and  con- 
verted the  same  to  his  own  use.  She  claims 
that  her  husband,  by  collecting  the  aforesaid 
funds  embraced  in  their  marriage  settlement, 
became  her  trustee  as  to  such,  and  that  his 
estate  is  liable  to  her  trustee  and  children 
for  such  debts  as  fiduciary  debts  of  the  first 
character,  and  prayed  that  an  account  might 
be  taken  of  the  acts  and  doings  of  her  said 
husband  in  regard  to  the  said  fund<?.  She  ex- 
pressed her  willingness  that  the  court 
should  construe  the  said  will,  but  thought 
it   too  plain   to  require  the   aid  of  a 

490  *court   of  equity  to   construe  it,  and 
insisted  that  it  vests  all  the  estate  of 

her  hu«jband  in  her  in  fee  simple. 

On  the  22d  of  April,  1873.  the  cause  came 
on  to  be  again  heard  on  the  papers  formerly 
read,  the  renort  of  Commissioner  Sheppcrd, 
returned  20th  September.  1872,  to  which  therp 
w^ere  si^ndrv  exceptions,  and  the  answer  n( 
R.  R.  Shackelford;  when  the  court,  without 
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passing  on  the  said  exceptions,  recommitted 
the  said  report  to  the  same  commissioner 
to  enquire  further  into  the  matters  of  said 
report,  and  also  to  enquire  whether  B.  H. 
Shackelford,  in  his  lifetime,  collected  any 
money  belonging  to  R.  B.  Shackelford  as  her 
separate  estate,  and  the  amount  thereof; 
whether  said  Shackelford  sold  any,  and  if 
any,  what  property  belonging  to  her  as  her 
separate  estate,  and  if  so,  what  became  of  the 
money  so  received  by  said  Shackelford — whether 
it  was  invested,  and  if  so,  in  what  property 
and  in  whose  name.  And  the  court  further  de- 
creed that  J.  C.  Gibson,  Eppa  Hunton  and  H. 
R.  Garden,  who  were  appointed  special  com- 
missioners for  the  purpose,  should  sell  the  real 
estate  of  which  said  B.  H.  Shackelford  died 
seized,  consisting  of  many  tracts  of  land  de- 
scribed in  the  decree,  containing  together  942 
acres,  on  the  terms  therein  mentioned.  Said 
commissioners  were  required  to  give  bond, 
with  good  security,  before  receiving  any 
money  as  such,  conditioned  for  the  faithful 
performance  of  their  duty  as  such,  and  to 
report  their  proceedings  to  the  court. 

On  the  15th  of  April,  1874,  Edward  M. 
Spilman,  by  leave  of  the  court,  fildd  his  sup- 
plemental petition  in  the  cause,  and  it  was 
ordered  that  R.  B.  Shackelford,  in  her  own 
rig^ht  and  as  administratrix  of  her  husband 
and  guardian  of  her  children  aforesaid,  and 
the  said  children  and  the  said  Gibson,  ad- 
ministrator as  aforesaid,  and  the  said  Eppa 
Hunton,  H,  R.  Garden  and  J.  C.  Gibson, 
commissioners  in  Gibson  v.  Shackelford  as 
aforesaid,  and  Micajah  Woods,  H.  R.  Gar- 
den and  J.  C.  Gibson,  commissioners  in  Shack- 
elford, guardian,  v.  Shackelford,  be  sum- 
491  moned  to  *appear  on  the  22d  of  April, 
1874,  and  answer  said  petition,  and  show 
cause  why  the  prayers  thereof  and  restraining 
orders   therein  specified  should  not  be  granted. 

In  the  said  supplemental  petition  of  said 
E.  M.  Spilman,  after  setting  out  the  sub- 
stance of  the  original  petition  and  the  pro- 
ceedings had  under  it,  the  said  petitioner 
stated  in  substance,  among  other  things,  as 
follows:  that  the  commissioner  had  not 
completed  the  account  he  had  been  ordered  to 
take.  Since  the  filing  of  said  petition,  facts 
have  come  to  the  knowledge  of  said  petitioner, 
which  he  is  advised  it  is  important  to  present 
to  the  court,  in  order  to  protect  him  and  the 
creditors  of  Shackelford  &  Spilman  in  their 
just  and  legal  rights.  He  is  advised  that  by 
the  terms  of  said  contract,  it  was  contem- 
plated, that  as  surviving  partner,  in  case 
of  the  death  of  the  said  Shackelford,  the 
duty  of  settling  the  affairs  of  said  firm 
might  devolve  on  him,  and  that  even  if  no 
such  provision  had  been  inserted  therein,  he  is 
advised  that  no  arrangement  made  between 
him  and  his  co-partner  would  bar  the  rights  of 
the  creditors  of  said  firm  to  be  paid  out  of  the 
social  assets,  nor  relieve  said  petitioner  from 
any  individual  liability  of  duty  to  such  social 
creditors.  He  therefore  asks  leave  to  file 
this  supplemental  petition,  in  which  he 
avers  that  the  administrator  aforesaid,  of 
said  Shackelford,  denies  the  right  of  the 
creditors  of  Shackelford  &  Spilman  to  any 
priority  in  payment  of  their  debts  over  the 


individual  creditors  of  said  Shackelford  out 
of  these  said  assets  and  the  property  of  said 
firm,  and  refuses  to  apply  them  to  the  pay- 
ment of  the  partnership  debts,  and  claims 
that  by  said  contract  they  have  passed  to 
said  Shackelford  as  his  individual  property, 
exclusive  of  all  rights  of  the  social  creditors 
and  of  any  rights  of  this  petitioner  as  sur- 
viving partner  to  have  them  thus  applied. 
He  further  avers  that  Mrs.  R.  B.  Shackel- 
ford has  filed  a  claim  against  her  said  hus- 
band's estate,  which  claim  the  administrator 
aforesaid  maintains  to  be  the  first  lien 

492  on  said  estate,  *including  the  assets  of 
said  Shackelford  &  Spilman,  which,  if 

allowed,  will  absorb  the  greater  part  of  all 
thereof.  In  pursuance  of  this  idea  bills  have 
been  filed  in  the  circuit  courts  of  Albemarle  and 
Fauquier  counties  to  sell  all  the  real  estate  be- 
longing to  said  Shackelford  at  the  time  of  his 
death,  including  certain  real  estate  owned 
by  the  late  firm  of  Shackelford  &  Spilman, 
thus  ignoring  the  partnership  and  treating 
the  social  property  as  the  individual  prop- 
erty of  said  Shackelford,  In  the  suit  in  Al- 
bemarle, styled  Shackelford,  guardian,  v. 
Shackelford  (which  has  been  removed  to 
the  circuit  court  of  Fauquier),  a  lot  belonging 
to  B.  H.  Shackelford  individually  has  been 
sold,  and  realty  owned  by  Shackelford  &  Spil- 
man has  been  decreed  to  be  sold  in  the  suit  in 
Fauquier  county,  as  the  individual  property  of 
said  Shackelford.  The  proceeds  of  the  sale  of 
the  lot  in  Charlottesville  have  been  treated  as 
a  fund  to  be  invested  for  the  benefit  of  Mrs. 
Shackelford  and  her  children,  and  have  been 
decreed  to  be  paid  to  said  Gibson,  as 
receiver  in  said  suit  of  Shackelford,  guardian, 
V.  Shackelford,  In  the  original  bill  filed  in 
the  circuit  court  of  Albemarle  county  as 
aforesaid,  it  is  averred  that  the  personalty 
of  said  B,  H.  Shackelford,  deceased,  is  to- 
tally insufficient  to  pay  his  debts,  which 
averment  is  admitted  to  be  true  in  the  an- 
swer of  J.  C.  Gibson,  administrator  as  afore- 
said. In  the  said  supplemental  petition  the 
petitioner  further  avers  that  by  the  accounts 
settled  before  Commissioner  Shepperd,  by 
R.  B.  Shackelford,  executrix  of  B.  H.  Shack- 
elford, it  appears  that  she  is  credited  to  her 
testator's  estate  in  a  balance  of  $3,199.31, 
with  interest  from  27th  February,  1872,  and 
by  the  account  of  J.  C.  Gibson,  adminis- 
trator as  aforesaid,  settled  bofore  said  commis- 
sioner, he  is  charged  with  $897.67,  as  balance 
due  the  estate  by  him,  after  turning  over  to 
the  widow  and  children  of  said  B.  H.  Shackel- 
ford about  $2,000  as  advancements  to  them. 
In  addition  to  this,  the  said  administrator  has 
collected  of  the  assets  of  said  Shackel- 

493  ford  ♦&  Spilman  about  $2,500,  of  which 
petitioner  has  knowledge  and  of  which 

no  account  has  as  yet  been  taken  as  far  as  he 
has  seen,  though  he  does  not  doubt  that  said 
administrator  intends  to  credit  the  same  in 
his  acounts.  Petitioner  avers  that  all  these 
sums  were  mainly  derived  from  the  assets 
of  Shackelford  &  Spilman,  amounting  in 
round  numbers  to  $8,000,  which  have  been 
collected  by  the  representatives  of  the  es- 
tate of  B.  H.  Shackelford  and  not  applied, 
as  the  law  requires,  to  the  payment  of  the 
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partnership  debts.  He  further  avers  that 
the  security  in  the  official  bond  of  the  said 
Gibson,  administrator  as  aforesaid,  is 
wholly  insufficient,  the  sole  security  being 
Mrs.  R.  B.  Shackelford,  who  has  only  a 
life  estate  in  the  property  settled  on  her 
by  her  husband,  as  petitioner  is  advised; 
and  that  she  qualified  as  his  executrix 
without  giving  security  as  such.  Under 
these  circumstances,  petitioner  is  advised 
that  he  has  a  right  in  protection  of  his  own 
interest  and  those  of  the  creditors  of  said 
firm,  to  have  a  receiver  appointed  to  take 
charge  of  the  uncollectea  assets  of  said 
firm,  and  collect  and  apply  them  to  the  dis- 
charge of  its  debts,  some  of  the  creditors  of 
which  are  suing  said  petitioner  and  the 
sureties  of  himself  and  his  late  partner  to 
enforce  against  them  the  liabilities  of  said 
firm.  The  petitioner  therefore  prayed,  that 
the  persons  named  as  defendants  in  the  said 
decree  of  the  15th  April,  1874,  be  made  de- 
fendants accordingly;  that  certain  specific 
relief  might  be  given  by  injunction,  the  ap- 
pointment of  a  receiver,  &c.,  as  set  out  in 
said  petition,  and  that  he  might  have  gen- 
eral relief. 

On  the  25th  of  April,  1874,  the  said  J.  C. 
Gibson,  administrator  as  aforesaid,  filed  his 
answer  to  the  said  supplemental  petition. 

On    the   same    day — to   wit:    the   25th   of 
April,  1874 — the  cause  came  on  to  be  again 
heard  on  the  papers  formerly  read,  the  orig- 
inal   and    supplemental    petitions    of    E.    M. 
Spilman    and   exhibits    filed    therewith, 
494      and   upon   the   answer  ♦of   said   J.    C. 
Gibson,  administrator  as  aforesaid,  and 
exhibits    filed    therewith     (though    none    are 
copied  in  the  record  in  this  case),  when  the 
court,  being  of  opinion  that  the  social  assets  of 
the  late  firm  of  Shackelford  &  Spilman  should 
be  first  applied  to  the  discharge  of  the  dt?bts 
of  said  firm,  and  that  the  petitioner  hath   a 
right  to  have  them  so  applied,  and  that  the 
same  are  not  protected  by  the  surety  of  said 
J.  C.  Gibson,  administrator  as  aforesaid,  in  his 
bond  as  such  adminstrator,  the  said  surety 
having  only  a  life  estate,  as  it  appears  to 
the  court,  in  any  property  owned    and  held 
by    her,    and    that    the    petitioner    hath    a 
right   to  have   said   assets   secured   for   the 
purpose  of  discharging  the   debts   and   lia- 
bilities of  said  firm,  decreed  that  said  J.  C. 
Gibson  be  appointed  a  receiver  of  the  social 
assets  and  property  of  said  firm,  and  that 
said    Gibson,    administrator    as    aforesaid, 
forthwith    deliver   to   said    receiver    all   the 
choses  in  action,  evidences  of  debt,  moneys 
in    his    hands,    property    and    assets,    with 
.  papers    or    memoranda    belonging    to    said 
firm  and  pertaining  to  their  business,  whether 
kept  during  the  existence  of  said  firm  or  by 
B.  H.  Shackelford  since  its  dissolution,  or  by 
his   personal   representatives    since   his   death. 
But   before    receiving  the   same   the   said   re- 
ceiver  was   required   to   give  bond,   with   ap- 
proved  security,   in    the   penalty   of   $20,000. 
conditioned   for  the  faithful  discharge  of  his 
duties   as   such   receiver,  &c.    And   the  court 
further  ordered  that  a   commissioner  of   the 
court    should    convene,    by    publication    in    a 
newspaper  printed  in  the  town  of  Warrenton, 


all  the  creditors  of  or  claimants  against  the 
firm  of  Shackelford  &  Spilman;  and  should 
ascertain  the  amounts  due  by  said  firm,  to 
whom  due,  and  the  priorities  thereof,  and 
the  receiver  to  make  no  payments  of  any 
funds  that  may  be  collected  by  him  under 
said  decree  except  by  the  order  of  the 
court.  And  the  said  commissioner  and  re- 
ceiver was  directed  to  report  their  actings  and 
doings  under  the  said  decree  to  the  court. 

On   the    1st   of   January,    1875,    the 
485      commissioner  filed  his  "^report  under 
decrees    of  19th   of  April,   1872,    ^nd 
22d  April,  1873. 

On  the  2d  of  January,  1875,  on  the  motion 
of  John  A.  Seaton,  administrator  d.  b.  n.  -w. 
w.  a.  of  John  Fox,  deceased,  he  was  made  a 
defendant  to  the  suit.  And  the  cause  came 
on  again  to  be  heard  on  the  papers  formerly 
read  and  the  report  of  Commissioner  Shep- 
perd,  filed  January  1st,  1875,  and  the  excep- 
tions thereto,  filed  by  said  administrator; 
when  the  court  decreed  that  said  report  be 
recommitted  to  said  commissioner,  with  in- 
structions to  enquire  further  and  report 
more  fully  the  liens  on  said  Shackelford's 
estate,  and  especially  the  judgments  in  favor  of 
the  administrator,  &c.,  of  John  Fox,  deceased. 
The  said  exceptions  are  copied  in  the  rec- 
ord. 

On  the  19th  of  April,  1875,  the  said  com- 
missioner filed  his  report  under  the  decree 
of  the  2d  of  January,  1875. 

On  the  22d  of  April,  1875,  the  said  com- 
missioner filed  his  report  of  that  date,  con- 
taining a  statement  made  at  the  request  of 
J.  C.  Gibson,  administrator  as  aforesaid,  of 
moneys  advanced  by  him  to  Mrs.  R.  B. 
Shackelford  and  two  of  her  children,  in  ad- 
dition to  the  amount  theretofore  reported. 
On  the  24th  of  April,  1875,  the  cause  came 
on  to  be  heard  on  the  papers  formerly  read, 
the  reports  of  Commissioner  Shepperd,  to 
which  there  are  divers  exceptions,  and  the 
affidavit  of  said  Gibson,  filed  that  day,  when 
the  court  decreed  that  the  said  reports  and 
the  exceptions  thereto  should  be  recrni- 
mitted  to  said  commissioner,  to  reconsider 
the  same  with  the  said  exceptions,  and  make 
report  thereon,  and  upon  any  other  matters 
theretofore  committed  to  him  by  any  for- 
mer decree  in  the  cause. 

On  the  25th  of  April.  1875,  a  copy  of  a  de- 
cree of  said  court  in  the  cause  pending 
therein,  in  which  Rebecca  B.^  Shackelford, 
in  her  own  right  and  as  guardian  of  the  in- 
fant children  of  B.  H.  Shackelford,  drceased. 
was  plaintiff,  and  B,  H.  Shackelford's 
486  administrator  and  al.  were  ♦defend- 
ants, was  filed  in  the  said  cause  of 
"Shackelford's  administrator  v.  Shackelford 
and  als.,"  showing  that  the  said  cause  of 
Shackelford  v.  Shackel  fords*  administrator 
came  on  to  be  again  heard  on  the  papers  for- 
merly read  and  the  report  of  Commissioner 
Shepperd,  filed  April  12th,  1875,  to  which  there 
was  no  exception :  on  consideration  whereof 
the  court  decreed  that  J.  C.  Gibson,  receiver, 
out  of  the  corpus  of  the  fund  in  his  hands, 
pay  to  said  R.  B.  Shackelford,  in  semi-annual 
instalments,  from  year  to  year,  for  the  snrv 
port,  &c.,  of  her  minor  children,  a   sum  of 
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money  which,  together  with  the  income  of 
her  separate  estate,  will  amount  to  $1,200. 

On  the  24th  of  August,  1875,  the  commis- 
sioner filed  a  report  in  obedience  to  the 
said  decree  of  the  24th  of  April,  i875---which 
report  is  copied  in  the  record  in  this  cause 
— showing  that  the  said  commissioner  took  up 
and  considered  one  by  one  the  divers  excep- 
tions taken  to  the  last  report  filed  in  tne 
cause,  which  were  26  in  number,  and  the  ex- 
ceptions filed  23d  April,  1875,  which  were  7  in 
number.  After  stating  his  views  upon  them, 
he  concludes  thus:  "From  the  foregoing  it 
will  appear  that  almost  every  exception  was 
badly  taken,  and  but  few  referred  to  the  ac- 
count of  said  exceptant  as  administrator  or 
receiver,  and  that,  let  them  be  decided  as  they 
would,  could  not  possibly  affect  said  account 
of  said  exceptant.  Your  commissioner  will 
state  specially  that  the  attorney,  H.  R.  Garden, 
for  said  administrator  and  said  estate,  fur- 
nished your  commissioner  a  regular  state- 
ment of  all  moneys  received  by  him  and 
all  payments  made,  with  vouchers  sustain- 
ing the  same.  From  this  statement — a  copy 
of  which  is  filed  in  the  cause — it  appears 
that  the  said  attorney  paid  over  to  said  ad- 
ministrator all  sums  left  in  his  hands  after 
paying  costs  of  suit,  debts.  &c.;  and  the 
attorney  holds  his  (the  administrator's)  re- 
ceipts for  the  same,  and  they  amount  to 
a  considerable  sum,"  &c.  The  commissioner 
then  states  sundry  lists  and  accounts, 
497  showing,  among  other  things,  *the 
debts  against  the  firm  of  Shackelford 
&  Spilman,  the  assets  belonging  to  said  firm, 
the  balance  due  said  firm  by  said  J.  C. 
Gibson,  the  receiver,  and  the  balance  so 
due  by  R.  B.  Shackelford,  the  executrix. 

On  the  15th  of  September,  1875,  the  said 
commissioner  made  a  special  report  at  the 
instance  of  J.  C.  Gibosn,  showing  the  estate 
of  said  Gibson's  account  as  receiver  of  the 
firm  of  Shackelford  &  Spilman,  after  credit- 
ing him  with  a  number  of  fees  charged  by 
said  receiver  for  professional  services  ren- 
iered  by  him  in  the  various  suits  mentioned 
in  connection  with  each  charge,  from  which 
it  appeared  that  the  receiver,  after  being 
credited  with  said  fees,  owes  a  balance  of 
$2,768.51 — all  principal. 

On  the  23d  of  September,  1875,  the  plain- 
tiff, J.  C.  Gibson,  administrator  as  afore- 
said, and  the  defendant,  R.  B.  Shackelford, 
presented  their  petitions  to  rehear  the  de- 
cree of  the  25th  April  1874. 

To  the  said  report  of  August  24th,  1875, 
sundry  other  exceptions  were  filed  by  D. 
H.  &  A.  D.  Pavne  and  J.  C.  Gibson,  admin- 
istrator of  B.  IT.  Shackelford. 

On  the  23d  of  September,  1875.  J.  C.  Gib- 
son, administrator  as  aforesaid,  filed  fif- 
teen exceptions  to  said  report  of  August 
24th,  1875. 

On  the  22d  of  September.  1875.  T.  N. 
Latham  filed  two  exceptions  to  said  report. 

On  the  29th  of  December,  1875,  an  affi- 
davit was  made  and  filed  in  the  case  by  E. 
M.  Spilman  that  the  security  in  the  bond  of 
J.  C.  Gibson,  as  receiver  aforesaid,  was  in- 
sufficient, on  grounds  specially  assigned  in 
said  affidavit. 


On  the  31st  of  December,  1875,  the  said 
two  causes  of  B.  H.  Shackelford's  adm'r  v, 
R.  B.  Shackelford  and  al.  and  R.  B.  Shackel- 
ford, guardian,  &c.,  v.  B.  H.  Shackelford  s 
adm'r  and  al.  came  on  to  be  heard  on  the 
papers  formerly  read  and  the  affidavit  of 
Edward  M.  Spilman,  filed  on  the  29th  of 
December,  1875,  as  aforesaid:  on  con- 

498  sideration  *whereof  the  court  decreed 
that  said  Gibson,  receiver  as  afore- 
said, pay  to  the  First  National  Bank  of 
Alexandria,  to  the  credit  of  these  causes,  the 
sum  of  $2,768.51,  being  the  amount  appearing 
in  his  hands  by  the  supplemental  report  of 
Commissioner  Shepperd,  filed  on  16th  Sep- 
tember. 1875,  pfter  deducting  the  amount 
claimed  by  said  receiver  for  his  fees,  &c., 
reserving  for  future  consideration  the 
amount  so.  claimed,  and  that  said  receiver 
do  also  pay  into  such  bank  any  moneys  re- 
ceived by  him  as  such  receiver  since  the  period 
embraced  in  said  report,  and  also  any  moneys 
he  may  hereafter  collect  as  such  receiver,  and 
file  among  the  papers  in  this  cause  the  cer- 
tificate of  said  bank  of  such  deposits,  and 
settle  before  said  commissioner  a  further 
account  as  such  receiver;  and  that  said  com- 
missioner ascertain  and  report  whether  the 
bond  of  said  receiver,  filed  in  said  first 
named  cause,  is  a  good  and  sufficient  bond 
to  protect  the  interests  of  the  parties  who 
may  be  entitled  to  the  funds,  &c.;  and  that 
said  Gibson  be  summoned  to  appear  on  the 
second  day  of  the  next  term  of  the  said 
court,  and  show  cause  why  he  should  not 
be  required  to  execute  a  new  bond,  with 
sufficient  sureties,  as  such  receiver. 

The  said  Gibson,  as  late  administrator  d. 
b.  n.  c.  t.  a.  of  B.  H.  Shackelford,  deceased, 
on  the  24th  day  of  May,  1877,  applied  to  a 
judge  of  this  court  for  an  appeal  from  and 
supersedeas  to  the  decrees  rendered  in  the 
said  causes,  or  one  of  them,  on  the  25th  day 
of  April,  1874,  and  the  23d  of  September, 
and  24th  and  31st  of  December,  1875,  which 
appeal  and  supersedeas  were  accordingly  al- 
lowed and  awarded  on  the  26th  of  May,  1877, 

On  the  17th  and  22d  days  of  April,  1876, 
two  other  decrees  were  rendered  by  the  said 
circuit  court  of  Fauquier  county  in  the  said 
two  causes. 

In  the  first  of   said  two  other  decrees   it  is 

stated  that  the  said  two  causes  came  on  to 

be  further  heard  upon  the  paoers  formerly 

read,  and  the  report  of  Commissioner 

499  Shepperd,    *filed    on    the    1st   day   of 
April,  1876,  and  the  affidavit  of  J.  C. 

Gibson,  filed  10th  April,  1876,  and  the  state- 
ment in  writing  of  said  Commissioner  Shep- 
perd, 10th  April,  1876,  and  the  original  notice 
issued  by  said  commissioner  to  J.  C.  Gibson, 
dated  the  7th  March,  1876,  served  on  the  8th 
March,  1876,  and  the  exceptions,  seven  in  num- 
ber, of  said  J.  C.  Gibson,  filed  lOth  April,  1876, 
to  said  commissioner's  report,  and  the  excep- 
tion of  Thomas  Green  to  said  report,  and  the 
exception  of  Rebecca  B.  Shackelford  thereto, 

and  the  exception  of Money  thereto,  the 

three  last  filed  10th  April,  1876,  and  upon  the 
rule  ag-'inst  said  J.  C.  Gibson,  receiver  as 
aforesaid,  to  show  cause  why  he  should  not 
be   required  to  execute  a  new  bond  as  such 
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receiver,  which  rule  was  duly  served,  and  was 
argued  by  counsel :  on  consideration  whereof, 
and  for  reasons  set  forth  in  the  written  opin- 
ion of  the  court  filed  among  the  papers  in 
said  two  causes  (but  not  copied  in  the  rec- 
ord before  this  court),  the  said  court  de- 
creed in  substance,  that  the  exceptions  of 
said  Gibson,  numbered  1,  2,  3,  4,  6  and  7,  be 

overruled,   and   that   the   exceptions   of 

Money  be  overruled,  and  that  said  report 
be  confirmed  as  to  the  several  matters  re- 
ferred to  in  said  exce;ptions  thus  overruled; 
and  that  said  exceptions  of  said  Gibson  num- 
bered 5,  and  the  exception  of  Thomas  Green, 
and  the  exception  of  Rebecca  B.  Shackelford, 
be  recommitted  to  said  commissioner  for  fur- 
ther enquiry;  and  the  court  further  decreed 
that  said  J.  C.  Gibson  be  required,  on  or  be- 
fore the  22d  of  April,  1876,  that  being  the 
last  day  of  the  then  existing  term  of  said 
court,  to  execute  a  new  bond  as  such  receiver, 
with  sufHcient  surety,  in  the  penalty  of  $20,000, 
and  with  like  conditions  to  those  of  his  for- 
mer bond;  and  the  court  further  decreed  that 
said  Gibson,  receiver  in  the  last  of  said  two 
causes  of  the  funds  arising  from  the  sale  of 
the  "mansion  house,"  in  the  town  of  War- 
renton  therein  referred  to,  do,  out  of  said 
funds,  pay  to  Rebecca  B.  Shackelford,  guard- 
ian of  her  infant  children,  the  sum  of 
500  $500  annually,  until  ♦the  further  order 
of  the  court,  in  semi-annual  instal- 
ments of  $250,  the  first  to  be  paid  on  the 
1st  of  May,  1876,  to  be  credited  when  paid 
on  the  reversionary  interests  of  said  chil- 
dren in  said  fund,  they  requiring  the  same 
for  their  maintenance  and  education. 

In  the  other  of  said  two  decrees  the  court, 
in  substance,  decreed  that  so  much  of  the 
report  of  said  commissioner,  filed  1st  April, 
1876/  in  the  first  named  cause,  as  ascertains 
the  total  amount  due  by  J.  C.  Gibson  as 
receiver  aforesaid  to  be  $5,384.84  on  the 
26th  March,  1876,  with  interest  on  $4,685.82, 
part  thereof,  from  that  day,  be  confirmed. 
And  the  court  having,  by  decree  theretofore 
entered,  ordered  said  Gibson,  receiver  as 
aforesaid,  to  pay  into  bank  to  the  credit  of 
said  causes  the  sum  of  $2,768.75,  and  other 
moneys  in  said  decree  specified,  and  to  file 
among  the  papers  in  said  causes  certificates 
of  such  deposits,  with  which  order  he  hath 
failed  to  comply,  and  as  the  said  sum  of 
$2,768.75  is  part  of  said  amount  of  $5,384.84, 
the  order  directing  said  deposits  was  there- 
by rescinded,  and  it  was  decreed  that  said 
Gibson,  receiver,  do  pay  unto  A.  D.  Payne 
(appointed  receiver  by  a  subsequent  provi- 
sion of  said  decree),  the  said  sum  of 
$5,384.84,  with  interest  as  aforesaid.  And 
said  Gibson,  having  failed  to  execute  a  new 
bond  as  receiver,  as  required  as  aforesaid,  it 
was  thereby  decreed  that  he  be  removed  as  re- 
ceiver, and  his  powers  as  such  be  annulled. 
And  it  was  thereby  further  decreed  that  said 
A.  D.  Payne  be  appointed  receiver  instead  of 
said  Gibson,  and  that  said  Gibson  deliver  to 
said  Payne  the  assets,  papers  and  books  relat- 
ing to  the  business  of  such  receivership.  But 
said  Payne,  before  acting  as  such  receiver,  was 
required  to  execute  a  bond,  with  approved  se- 
curity, as  mentioned  in  said  decree.  And  he 


was  directed  to  file  among  the  papers  of  said 
causes  a  statement  of  the  assets  he  might  re- 
ceive under  said  decree,  and  to  proceed  to  col- 
lect with  diligence  all  debts  due  to  said  firm, 
and  was  authorized  to  employ  counsel 

501  to  aid  him  in  so  ♦doing  if  deemed 
proper  by  him,  and  was  required  to  ac- 
count as  such  receiver  before  a  commissioner 
of  the  court  in  said  causes.  And  unless  said 
Gibson,  receiver,  should,  within  sixty  days 
from  the  rising  of  the  court,  pay  to  said  Payne 
as  aforesaid,  then  the  court  appointed  John 
M.  Forbes  a  commissioner,  who  was  ordered 
to  withdraw  the  bond  executed  by  said  Gibson 
as  receiver,  and  proceed  to  enforce  the  same 
against  said  receiver  and  his  sureties,  and 
make  report  to  the  court.  But  said  Forbes,  be- 
fore receiving  any  money  under  said  de- 
cree, was  required  to  execute  bond,  with 
good  security  as  therein  mentioned,  con- 
ditioned for  the  faithful  performance  of  his 
duties  under  said  decree.  There  were  other 
provisions  of  said  decree  which  seem  not 
material  to  be  here  stated. 

The  said  J.  C.  Gibson,  administrator  as 
aforesaid,  after  obtaining  an  appeal  and  su- 
persedeas, as  aforesaid,  from  prior  decrees 
rendered  in  the  said  two  causes,  applied  for  an 
appeal  and  supersedeas  from  and  to  the  said 
two  decrees  of  the  17th  and  22d  days  of  April, 
1876,  which  said  last  mentioned  appeal  and 
supersedeas  were  accordingly  allowed  and 
awarded  by  a  judge  of  this  court  on  the  5th 
day  of  March,  1878;  which  two  cases  were 
argued  together  as  one  case  before  this  court 

MONCURE,  P.,  delivered  the  opinion  of  the 
court     After  stating  the  case  he  proceeded: 

The  first  decree  complained  of  in  the  first 
of  the  said  two  appeals  is  the  decree  of  the 
25th  day  of  April,  1874,  in  which  "the  court, 
being  of  opinion  that  the  social  assets  of  the 
late  firm  of  Shackelford  &  Spilman  should  be 
first  -applied  to  the  discharge  and  satisfac- 
tion of  the  debts  of  said  firm,  and  that  the 
petitioner  hath  a  right  to  have  them  so  ap- 
olirrl.  and  that  the  same  are  not  protected 
by  the  surety  of  said  J.  C.  Gibson,  adminis- 
trator d.  b.  n.  w.  w.  a.  of  B.  H.  Shackelford, 
deceased,  in  his  bond  as  such    adminis- 

502  trator;  *the  said  surety  having  only 
a  life  estate,  as  it  appears  to  the  court, 

in  any  property  owned  and  held  by  her,  and 
that  the  petitioner  hath  a  right  to  have  said 
assets  secured  for  the  purpose  of  discharg- 
ing the  debts  and  liabilities  of  said  firm" — 
decreed  that  said  J.  C.  Gibson  be  appointed 
a  receiver  of  the  social  assets  and  property 
of  said  firm  of  Shackelford  &  Spilman;  and 
that  said  Gibson,  administrator  as  afore- 
said, forthwith  deliver  to  said  receiver  "all 
the  choses  in  action,  evidences  of  debt, 
moneys  in  his  hands,  property  and  assets, 
written  papers  or  memoranda  belonging  to 
said  firm  of  Shackelford  &  Spilman,  and  all 
the  account  books  and  other  books,"  &c-, 
"kept  by  or  belonging  to  said  firm  and  per- 
taining to  their  business,  whether  kept  during 
the  existence  of  said  firm,  or  by  B.  H.  Shadc- 
elford  since  its  dissolution,  or  by  his  penonal 
representatives  since  his  death."  But  said  re- 
ceiver, before  receiving  any  thing  as  such. 
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was  required  by  said  decree  to  execute 
bond,  with  surety  as  therein  mentioned,  for 
the  faithful  discharge  of  his  duties  as  such; 
and  he  was  directed  to  file  among  the  pa- 
pers in  the  cause  a  statement  of  all  the  as- 
sets he  might  receive  under  said  decree,  and 
to  proceed  to  make  collections,  &c.,  and  to 
present  an  account  thereof  to  a  commissioner 
of  the  court.  And  the  court  further  or- 
dered that  a  commissioner  should  take  an  ac- 
count, as  therein  directed,  of  the  debts  due  by 
said  firm  and  the  priorities  thereof;  that  re- 
ports should  be  made  to  the  court  by  said  re- 
ceiver and  commissioner  respectively,  and  that 
no  payments  of  any  funds,  &c.,  be  made  by  said 
receiver,  except  under  the  order  of  the  court. 

The  main  question  presented  by  or  raised 
upon  the  said  decree  is,  whether  that  part  of 
the  estate  of  B.  H.  Shackelford,  deceased, 
which  was  a  part  of  the  partnership  estate 
of  the  late  firm  of  Shackelford  &  Spilman, 
is  first  liable  to  the  payment  of  the  debts  of 
the  said  firm  before  it  is  liable  to  the  pay- 
ment of  the  individual  debts  of  the  said  B. 

H.  Shackelford. 
508  *We  know  that,  ordinarily,  a  part- 

nership, estate  is  liable  to  the  pay- 
ment of  the  debts  of  the  firm  in  preference 
of  the  individual  debts  of  the  partners.  This 
is  the  right  of  the  partner  inter  se.  The 
creditors  of  the  partnership  have  no  such 
right  of  priority  over  the  creditors  of  the 
partners  individually,  but  only  by  substitution 
to  the  rights  of  the  partners  inter  se.  The 
partners  may  release  this  right,  and  the  cred- 
itors of  the  partnership  cannot  complain,  for 
it  is  not  their  right,  except  subject  to  the 
disposition  and  control  of  the  partners 
themselves,  to  whom  it  belongs. 

When  one  partner  sells  to  another  the 
former's  interest  in  the  partnership  estate, 
the  question  whether  the  former  has  a  right, 
after  the  sale,  to  require  the  partnership 
estate  to  be  applied  to  the  payment  of  the 
partnership  debts  in  his  exoneration,  de- 
pends upon  the  true  intent  and  meaning  of 
the  contract  of  sale  in  that  respect.  It  is 
competent,  of  course,  for  a  vendor  in  such 
a  case  to  release  the  partnership  estate 
from  such  a  continuing  liability.  But  whether 
he  did  so  in  fact  or  not  is  a  question  which 
depends  upon  the  intention  of  the  parties  in 
the  contract  of  sale  in  the  particular  case. 

Whether,  in  the  case  of  such  a  sale,  where 
there  is  a  total  absence  of  anything  in  the 
contract  of  sale  to  indicate  the  intention  of 
the  parties  on  the  subject,  the  presumption 
of  law  is  in  favor  of  or  against  such  continu- 
ing liability,  is  a  question  which  need  not 
be  decided  in  this  case,  if  it  appear  by  the 
terms  of  the  contract  of  sale  in  the  case  that 
such  a  continuing  liability  was  actually  in- 
tended by  the  parties.  If  so,  it  will  cer- 
tainly continue  to  exist. 

Let  us  now  therefore  enquire:  whether, 
by  the  terms  of  the  contract  of  sale  in  this 
rase,  such  a  continuing  Jiability  was  actu- 
ally intended  by  the   parties? 

The  said  contract  of  sale  by  Spilman  to 

Shackelford  was  by  deed  executed  by  the 

parties  on  the  21st  day  of  December, 

50i      *1869,  only  a  few  months  before  the 


death  of  the  vendee,  Shackelford;  the  vendor, 
Spilman,  being  his  survivor,  and  then 
still  living.  The  only  clauses  of  the  contract 
which  seem  to  be  material  to  the  question 
we  are  now  considering  are  the  following: 

"That  the  said  Shackelford  agrees  to  take 
the  entire  assets  of  the  late  law  firm  of 
Shackelford  &  Spilman,  except  the  real  es- 
tate belonging  to  said  firm  in  the  state  of 
Arkansas,  and  pay  off  and  discharge  all  the 
debts  of  said  firm  of  every  nature  and  de- 
scription, upon  the  following  terms,  stipu- 
lations and  agreements:  The  said  Shackel- 
ford agrees  to  to  wind  up  all  the  business 
of  said  firm,  applying  the  assets,  as  fast  as 
realized,  to  the  payment  of  its  debts,  all  of 
which  he  assumes  to  pay,  hereby  discharg- 
ing said  Spilman  frhm  all  liability  for  the 
same;  the  surplus  remaining,  after  the  pay- 
ment of  said  debts,  to  belong  exclusively 
to  the  said  Shackelford." 

"The  said  Shackelford  will  keep  an  ac- 
count of  all  receipts  and  disbursements  by 
him  on  the  books  of  the  late  firm:  so  that 
the  said  Spilman  may,  at  any  time.  Know  the 
condition  of  said  business,  should  its  set- 
tlement be,  by  any  accident,  devolved  on  him; 
and  the  said  Shackelford  has  the  right  to  call 
on  said  Spilman  for  assistance  and  explana- 
tion in  regard  to  any  of  the  business  of  said 
firm  that  he  may  find  himself  unable  to  settle." 

Thus  we  see,  the  contract  of  said  Shackel- 
ford was  to  discharge  all  the  debts  of  said 
firm,  of  every  nature  and  description,  upon 
the  following  terms:  "The  said  Shackelford 
agrees  to  wind  up  all  the  business  of  said 
firm,  applying  the  asests,  as  fast  as  realized, 
to  the  payment  of  its  debts,  all  of  which  he 
assumes  to  pay,  hereby  discharging  said 
Spilman  from  all  liability  for  the  same;  the 
surplus  remaining,  after  the  payment  of 
said  debts,  to  belong  exclusively  to  the  said 
Shackelford." 

The  said  Shackelford  was  thus  declared 
to  be  a  trustee  of  the  partnership  estate, 
505  which  is  of  course  a  trust  estate  *for 
the  payment  of  the  debts  of  the  part- 
nership, the  assets  of  which,  as  fast  as  real- 
ized, were  to  be  applied  by  said  trustee  to  such 
payment;  and  only  "the  surplus  remaining, 
after  the  payment  of  said  debts,  to  belong  ex- 
clusively to  the  said  Shackelford."  And  it 
was  expressly  agreed  that  "the  said  Shack- 
elford will  keep  an  account  of  all  receipts 
and  disbursements  by  him,  on  the  books  of 
the  late  firm;  so  that  the  said  Spilman  may, 
at  any  time,  know  the  condition  of  said 
business,  should  its  settlement  be,  by  any  ac- 
cident, devolved  on  him;  and  the  said  Shack- 
elford has  the  right  to  call  on  said  Spiknan 
for  assistance  and  explanation  in  regard  to 
any  of  the  business  of  said  firm  that  he  may 
find  himself  unable  to  settle."  The  partner- 
ship was  thus,  in  effect,  continued  until, 
and  for  the  purpose  of,  the  winding  up  of 
the  concern.  And  the  lien  of  the  vendor, 
Spilman,  on  the  partnership  estate,  for  the 
payment  of  the  debts  of  the  partnership, 
which  lien  resulted  from  the  existence  of 
the  partnership,  was  continued  and  pre- 
served to  him  until  the  business  of  the 
firm    should    be    fully   settled;    until    which 
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event  and  for  which  purpose  the  partner- 
ship will,  in  effect,  continue  in  existence. 

It  follows,  therefore,  from  what  has  been 
said,  that  that  part  of  the  estate  of  B.  H. 
Shackelford,  deceased,  which  was  a  part  of 
the  partnership  estate  of  the  late  nrm  of 
Shackelford  &  Spilman,  is  first  liable  to  the 
payment  of  the  debts  of  said  firm,  before  it 
is  liable  to  the  individual  debts  of  said  B. 
H.  Shackelford. 

The  court,  without  considering  in  detail 
the  other  objections  taken  to  the  said  de- 
cree of  the  25th  day  of  April,  1874,  in  the 
appellant's  assignment  of  errors,  is  of  opin- 
ion and  doth  determine  that  the  said  ob- 
jections are  groundless  and  be  overruled, 
and  that  there  is  no  error  in  the  said  decree, 
and,  therefore,  that  the  said  decree  be  af- 
firmed. 

The  second  decree  complained  of  in  the 
first  of  the  said  two  appeals  is,  the  de- 
cree of  December  term  of  said  court, 
506  *1875,  whereby  the  petition  of  the 
appellant,  J.  C.  Gibson,  administrator 
d.  b.  n.  w.  w.  a.  of  B.  H.  Shackelford,  and 
of  Rebecca  B.  Shackelford,  widow  of  said 
B.  H.  Shackelford,  for  the  review  and  re- 
versal of  the  said  decree  of  the  25th  of 
April,    1874,    was    dismissed. 

The  court  is  of  opinion,  that  for  the  same 
reasons  for  which  the  said  circuit  court  did 
not  err  in  making  the  said  decree  of  the 
25th  day  of  April.  1874,  as  aforesaid,  it  did 
not  err  in  dismissing  the  said  petition  for 
the  review  and  reversal  of  the  said  decree. 

The  third  decree  complained  of  is,  that  of 
the  24th  day  of  December,  1875;  by  which 
sundry  exceptions  taken  to  the  report  of 
Commissioner  Shepperd,  filed  in  the  case 
of  "Gibson  V.  Shackelford,"  on  the  24th  of 
August,  1875,  were  overruled.  Sundry  other 
exceptions  taken,  to  said  report  were  recom- 
mitted to  said  commissioner,  who  was  di- 
rected also  to  make  certain  enquiries;  but 
as  those  portions  of  the  decree  decided 
nothing,  it  will  be  unnecessary  to  notice 
them  here,  and  only  necessary  to  notice  so 
much  of  said  decree  as  overrules  exceptions 
to  said  report.  The  said  overruled  excep- 
tions are  the  1st,  2d,  3d,  4th,  the  5th  in 
part,  the  6th,  7th,  8th.  9th,  KUh  and  14th 
taken  to  the  said  report  by  the  appellant, 
and  the  1st  taken  thereto  by  Thos.  N. 
Latham.  The  said  exceptions  taken  by  the 
appellants  are  as  follows: 

"1st.  Said  commissioner  in  said  report 
undertakes  to  sever  what  were  formerly 
the  assets  of  the  late  firm  of  Shackelford  & 
Spilman,  from  the  assets  of  the  estite  of  the 
testator,  and  to  hold  the  same  liable  to  the 
creditors  of  said  late  firm,  to  the  f^xclusion 
of  the  creditors  of  said  B.  H.  Shackelford." 

The  court  did  not  err  in  overrul'ng  this 
exception,  for  the  plain  reason  that  the 
partnership  estate  of  Shackelford  &  Spil- 
man was  liable  to  the  payment  of  the  part- 
nership debts  of  that  firm.before  jt  was  liable 
to  the  paymentof  the  individual  debts  of  said 
Shackelford,  as  has  already  beep  shown. 
507  ♦"2d.  Said  commissioner  reports  that 
in  all  cases  in  which  debts  anH  linbili- 
ties  incurred  and  contracted  by  E.  M.  Spil- 


man, a  former  member  of  the  firm  of  Shack- 
elford &  Spilman,  and  the  consideration  for 
said  debts  and  liabilities,  were  charged  upon 
the  books  of  said  late  firm  to  the  said 
firm;  that  such  entries  converted  said  debts 
and  liabilities  into  firm  debts." 

The  court  did  not  err  in  overruling  this 
exception.  The  books  of  the  firm  were  evi- 
dence against  the  firm;  and  were  conclu- 
sive, in  the  absence  of  evidence  to  the  contrary. 

"3d.  Because  said  commissioner  reports, 
that  the  estate  of  B.  H.  Shackelford,  de- 
ceased, is  debtor  to  the  late  firm  of  Shack- 
elford &  Spilman  for  the  amount  of  all  as- 
sets of  said  late  firm  collected  by  the  said 
B.  H.  Shackelford  during  his  lifetime." 

The  court  plainly  did  not  err  in  overrul- 
ing this  exception. 

"4th.  Because  said  commissioner  reports 
that  the  social  creditors  of  the  late  firm  of 
Shackelford  and  Spilman  have  a  lien  on 
what  were  formerly  the  social  assets  of  said 
late  firm,  to  the  exclusion  of  the  individual 
creditors  of  B.  H.  Shackelford,  deceased, 
notwithstanding  E.  M.  Spilman,  one  of  the 
members  of  said  firm,  for  valuable  consid- 
eration already  received  in  full,  sold  and 
assigned  to  B.  H.  Shackelford,  deceased, 
the  other  member  of  the  firm,  during 
his  lifetime,  all  the-  assets  of  said  late  firm, 
except   the   Arkansas   land." 

The  correctness  of  the  decision  of  the 
court  in  overruling  this  exception  is  conclu- 
sively sustained  by  the  reasons  already  as- 
signed in  support  of  the  correctness  of  the 
decree  of  the  25th  day  of  April,  1874. 

"5th.  Because  said  commissioner,  in  said 
report,  insists  upon  charoring  the  adminis- 
trator d.  b.  n.  c.  t.  a.  of  B.  H.  Shackelford 
with  all  sums  received  by  H.  R.  Garden,  the 
attorney  at  law  of  said  administrator, 
508  whether  the  same  *were  paid  over  to 
said  administrator  by  his  said  attor- 
ney at  law  or  not,  and  insists  upon  credit- 
ing said  administrator  with  all  payments 
and  disbursements  made  by  the  said  attor- 
ney, whether  made  with  or  without  the 
authority  of  the  said  administrator.  This 
exceptant  denies  that  he  is  liable  for  any 
money  collected  by  his  said  attorney  at  law, 
unless  the  same  was  paid  over  to  him,  or 
that  he  is  liable  or  responsible  for  any  pay- 
ments  or  disbursements  made  by  his  said 
attorney  at  law,  unless  the  same  was  made 
by  his  express  authority." 

The  decree  of  the  court  in  regard  to  this 
exception  is  plainly  right.  It  is,  "that  the 
5th  of  said  exceptions  last  named  be  over- 
ruled, so  far  as  the  same  pertains  to  the 
collections  made  by  the  attorney  of  said 
administrator,  and  so  far  as  the  same  per- 
tains to  the  disbursements  made  by  said 
attorney,  were  made  by  authority  or  ap- 
proval or  were  properly  made,  they  shall 
be  allowed,  and  when  made  without  such 
authority  or  approval,  or  were  improper  to 
be  made,  they  should  be  disallowed." 

"6th.  Because  said  commissioner  recites 
in  said  report  (page  6)  that  H.  R.  Garden 
paid  this  exceptant  $875  this  year,  meaning 
apparently  1875,  when  it  appears  from  the 
stated   account    of    said    Garden    with    this 
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exceptant  that  the  said  a,ttorney  has  paid 
over  to  him  nothing  this  year,  and  only  the 
sum  of  $217  during  the  year  1874." 

"7th.  Because  the  said  commissioner  re- 
ports the  debts  of  $8,331.67,  in  favor  of 
Thos.  N.  Latham,  as  due  in  the  aggregate 
and  not  in  detail,  and  there  is  not  sufficient 
evidence  to  sustain  said  charge,  and  es- 
pecially no  evidence  to  sustain  the  charge 
of  $3,500  as  of  the  30th  November,  1862,  as 
contained  in  a  memorandum  filed  herein 
as  of  the  1st  January,  1875." 

There  is  nothing  in  the  record  before  the 
court  to  show  that  the  circuit  court  committed 
any  error  in  overruling  the  said  6th  and  7th 
exceptions,  or  either  of  them.  In  regard  to 
the  remaining  exceptions,  referred  to 
500  in  the  said  *decree  of  the  24th  of 
December,  1875— to  wit:  the  8th,  9th. 
lOth  and  I4th  which  were  overruled  by  the 
said  decree,  and  the  12th,  13th  and  15th, 
which  were  recommitted  to  said  commis- 
sioner by  said  decree — it  is  unnecessary  to  in- 
sert them  here,  or  to  say  more  than  that  it 
does  not  appear  from  the  record  that  the  circuit 
court  erred  in  regard  to  them  or  any  of  them. 

The  fourth  and  last  decree  complained  of 
in  the  first  of  the  slid  two  appeals  is  the 
decree  of  the  31st  of  December,  1875,  where- 
by the  said  J.  C.  Gibson  was  required  to  de- 
nosit  in  the  First  National  Bank  of  Alexan- 
dria, to  the  credit  of  these  causes,  the  sum  of 
$2,768.51,  being  the  amount  appearing  to  be 
''n  his  hands  as  receiver  of  the  assets  of 
Shackelford  &  Spilman  in  the  said  causes, 
after  deducting  the  amount  claimed  by  said 
receiver,  J.  C.  Gibson,  for  his  fees,  &c.;  the 
amount  so  claimed  being  a  matter  reserved 
for  future  consideration. 

It  is  unnecessary  here  to  take  any  further 
notice  of  the  said  decree,  or  of  the  assign- 
ment of  errors  therein  in  the  petition  of  ap- 
peal therefrom,  as  the  said  decree  requiring 
the  said  sum  of  $2,768.51  to  be  deposited  in 
bank  as  aforesaid,  with  which  the  said  receiver 
had  failed  to  comply,  was  rescinded  by  the  de- 
cree made  in  these  en  uses  onthe  22d  of  April,1876. 

Having  sufficiently  noticed  the  assignments 
of  error  in  the  petition  for  the  first  appeal  ob- 
tained in  these  cases,  we  will  now  notice  those 
contained  in  the  petition  for  the  latter  of  the 
two  appeals  obtained  in  the  said  cases — to 
wit:  the  appeal  from  the  two  decrees  of  the 
17th  and  22d  days  of  April,  1876. 

In  the  petition  for  the  last  mentioned  ap- 
peal there  are  seven  assignments  of  error 
by  the  appellant.  J.  C.  Gibson,  which  will  be 
briefly  noticed  in  the  order  in  which  they 
are  made.    They  are  as  follows: 

1st.  In  overruling  his  exceptions  to  Com- 
missioner  Shepperd's   report,   numbered    1, 

2,  3,  4,  6,  7. 
510  *2.   In  requiring  him  to  give  a  new 

bond  as  receiver. 

3.  In  removing  him  as  receiver  as  aforesaid. 

4.  In  appointing  A.  D.  Payne  as  a  receiver 
in  his  stead. 

5.  In  requiring  him  to  pay  to  said  Payne, 
receiver  as  aforesaid,  the  sum  of  $5,384.84, 
with  interest  on  $4,685.82,  part  thereof,  from 
26th  March,  1876. 

6.  In  appointing  John  M.  Forbes  a  com- 
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missioner  to  sue  for  and  collect  said  last 
mentioned  sum  of  him. 

7.  In  refusing  to  allow  him  any  fees,  &c., 
whatever,  for  his  professional  services  as 
an  attorney  and  counsellor  at  law. 

1.  As  to  the  first  of  these  assignments  of 
error:  "In  overruling  his  exceptions  to  Com- 
missioner Shepperd-s  report,  numbered  1,  2, 
3,  4,  6,  7."  It  IS  sufficient  to  say  that  there 
is  nothing  in  the  record  before  the  court  to 
show  that  the  circuit  court  erred  in  over- 
ruling the  said  exceptions  or  any  or  either 
of  them. 

2.  As  to  the  second  of  these  assignments: 
"In  requiring  him  to  give  a  new  bond  as 
receiver."  We  think  that  the  security  on 
the  old  bond  was  insufficient,  and  the  cir- 
cuit court  did  not  err  in  this  respect.  If  this 
court  would  reverse  a  decree  of  an  inferior 
court  for  requiring  a  new  bond  in  such  a  case, 
it  would  only  be  done  where  there  was  palpa- 
ble error  in  making  such  requisition.  Certainly 
there  was  no  such  error  in  this  case  if  it  were 
not  perfectly  proper  to  make  the  requisition. 

3.  As  to  the  third  of  these  assignments :  "In 
removing  him  as  receiver  as  aforesaid."  If  it 
was  proper  in  the  circuit  court  to  require  him 
to  give  a  new  bond  as  receiver,  it  follows,  as 
a  necessary  consequence,  that  it  was  proper 
for  said  court  to  remove  hitp  as  receiver 
in  the  event  of  his  failue  to  comply  with  such 
a  requisition.  As  the  propriety  of  the  former 
act  will  be  inferred,  at  least  in  the  absence  of 
palpable  evidence  to  the  contrary,  it  follows, 
necessarily,  that  the  propriety   of   the   latter 

act  will  be  also  inferred  in  such  a  case. 
511  *4.  As  to  the  fourth  of  these  assign- 
ments: "In  appointing  A.  D.  Payne  as 
a  receiver  in  his  stead."  There  is  nothing 
in  the  record  tending  to  show  the  impro- 
priety of  this  appointment. 

5.  As  to  the  fifth  of  these  assignments: 
"In  requiring  him  to  pay  to  said  Payne, 
receiver  as  aforesaid,  the  sum  of  $5,384.84, 
with  interest  on  $4,685.82,  part  thereof,  from 
26th  of  March,  1876."  When  the  said  requi- 
sition was  made,  the  said  sum  of  $5,384.84, 
was  the  amount  of  the  partnership  fund  of 
Shackelford  &  Spilman  then  in  the  handa 
of  the  receiver,  J.  C.  Gibson;  and  A.  D. 
Payne  being  appointed  receiver  in  the  place 
of  J.  C.  Gibson,  who  was  removed  from  the 
said  office,  the  fund  of  the  partnership  then 
in  the  hands  of  the  old  receiver  was  ordered 
to  be  paid  by  him  to  the  new  receiver.  This 
transfer  of  the  partnership  fund  from  the 
hands  of  the  old  to  those  of  the  new  re- 
ceiver was  a  proper  act,  and  the  legitimate, 
if  not  necessary,  consequence  of  the  change  of 
the  receivership.  The  old  receiver,  J.  C.  Gib- 
son, had  a  large  claim  against  the  fund  in  his 
hands,  as  such,  for  professional  services 
claimed  to  have  been  rendered  by  him  in 
regard  to  the  partnership  fund  during  the 
existence  of  his  receivership.  It  was  decreed 
by  the  circuit  court  in  these  two  causes,  on 
the  31st  of  December,  1875,  that  said  J.  C. 
Gibson,  theretofore  appointed  receiver  in  the 
first  of  said  two  causes — to  wit:  that  of  B. 
H.  Shackelford's  adm'r  v.  R.  B.  Shackelford 
&  pV — "do  pay  into  the  First  National  Bank 
of  Alexandria,  to  the  credit  of  said  two  causes 
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the  sum  of  $2,768.51,  being  the  amount  ap- 
pearing in  his  hands  by  the  supplemental  re- 
port of  Commissioner  Shepperd,  filed  on  16th 
September,  1875,  after  deducting  the  amount 
claimed  by  said  receiver,  J.  C.  Gibson,  for 
his  fees,  &c.,  reversing  for  future  considera- 
tion the  amount  so  claimed,  and  that  said 
receiver  do  also  pay  into  said  bank  any 
moneys  received  by  him  as  such  receiver  since 
the  period  embraced  in  the  said  report  of 
Commissioner  Shepperd,  and  also  any 
512  *moneys  he  may  hereafter  collect 
as  such  receiver,  and  file  among  the 
papers  in  this  cause  the  certificate  of  said 
bank  of  such  deposits,  and  that  said  J.  C. 
Gibson  do  settle  before  Master  Commis- 
sioner Shepperd  a  further  account  of  his  act- 
ings and  doings  as  receiver  aforesaid,  and 
that  said  commissioner  do  ascertain  and 
make  report,  whether  the  bond  of  said  re- 
ceiver, filed  in  said  first  named  cause,  is  a 
good  and  sufficient  bond  to  protect  the  in- 
terests of  the  parties  who  may  be  entitled  to 
the  funds  that  have  come  or  may  come  into 
the  hands  of  said  receiver,  and  that  said  J. 
C.  Gibson  be  summoned  to  appear  here  on 
the  2d  day  of  the  next  term  of  this  court,  lo 
show  cause  why  he  should  not  be  required  to 
execute  a  new  bond,  with  good  and  sufficient 
sureties  therein,  as  receiver  in  said  cause.** 

On  the  17th  of  April,  1876,  the  said  two 
causes  came  on  to  be  further  heard,  upon  the 
papers  formerly  read  and  sundry  other  pa- 
pers, and  the  exceptions  therein  named,  and 
upon  the  rule  against  said  J.  C.  Gibson,  re- 
ceiver of  the  assets  of  Shackelford  &  Spil- 
man,  &c.,  to  show  cause  why  he  should  not 
be  required  to  execute  a  new  bond  as  such 
receiver:  on  consideration  whereof  the  court 
overruled  several  of  the  said  exceptions,  and 
recommitted  others  to  said  commissioner 
for  further  enquiry  and  investigation,  and 
further  decreed  that  J.  C.  Gibson,  receiver 
as  aforesaid,  be  required,  on  or  before  the 
22d  of  April,  1876,  that  being  the  last  day  of 
the  then  present  term  of  the  said  circuit 
court,  "to  execute  a  new  bond  as  such  re- 
ceiver, with  good  and  sufficient  surety,  in 
the  penalty  of  $20,000.  with  conditions  as 
are  in  his  former  bond." 

On  the  22d  of  April,  1876,  the  said  two 
causes  came  on  to  be  further  heard  upon  the 
papers  formerly  read:  on  consideration 
whereof  the  court  confirmed  "so  much  of  the 
report  of  Commissioner  Shepperd,  filed  on 
the  1st  of  April,  1876,  in  the  first  named 
cause,  as  ascertains  the  total  amount  due  by 
J.  C.  Gibson  as  receiver  of  the  assets  of  the 
firm  of  Shackelford  &  Spilman  to  be 
613  $5,384.84  on  the  *26th  of  March,  1876, 
with  interest  on  $4,685.82,  part  thereof, 
from    26th  March.  1876;  and  the  court,  having 

by  a  decree  entered  on  the  —  day  of  , 

ordered  said  J.  C.  Gibson,  receiver  as  afore- 
said, to  pay  into  the  First  National  Bank  Dt 
Alexandria,  to  the  credit  of  these  causes,  the 
sum  of  $2,768.75,  and  other  moneys  in  said 
decree  specified,  and  to  file  among  the  papers 
in  these  causes  certificates  of  said  bank  of 
said  deposits,  with  which  said  order  said  Gib- 
son, receiver  as  aforesaid,  hath  failed  to  com- 
ply, and  as  the  said  sum  of  $2,768.75  is  part 


of  the  said  amount  of  $5,384.84,  the  order  di- 
recting said  payments  into  said  bank  is 
hereby  rescinded;  and  the  court"  decreed 
"that  said  J.  C.  Gibson,  receiver  as  aforesaid, 
do  pay  unto  A.  D.  Payne,  who  is  appointed 
receiver  of  said  assets  of  Shackelford  &  Spil- 
man by  a  subsequent  provision  in  this  de- 
cree, the  aforesaid  sum  of  $5,384.84,  with  in- 
terest on  $4,685,82,  part  thereof,  from  26th 
March,  1876,  until  paid,  and  the  said  J.  C.  Gib- 
son, receiver  as  aforesaid,  having  been  required 
by  the  decree  entered  on  the  —  day  of  this 
term  of  the  court,  to  execute  a  new  bond  as 
such  receiver,  on  or  before  this  day.  and  hav- 
ing failed  so  to  do,  the  court"  decreed  that 
the  said  J.  C.  Gibson  be  removed  and  dis- 
placed as  receiver  aforesaid,  and  his  powers 
as  such  be  annulled  and  revoked.  And  the 
court  further  decreed  that  Alexander  D.  Payne 
be  appointed  in  the  stead  of  said  J.  C.  Gibson, 
receiver  of  the  assets  of  said  firm  of  Shackel- 
ford &  Spilman,  and  of  the  amount  decreed 
above  to  be  paid  by  said  Gibson,  receiver,  to 
him;  and  that  said  Gibson,  heretofore  re- 
ceiver as  aforesaid,  do  deliver  to  said  Payne, 
"receiver  hereby  appointed,  all  the  choscs  in 
action,  &c.,  belonging  to  said  firm  and  pertain- 
ing to  their  business,  &c.  But  before  said 
Payne,  receiver  as  aforesaid,  should  discharge 
any  duties  as  such,  he  was  required  by  said 
decree  to  execute  bond,  with  good  security, 
payable  to  the  commonwealth  of  Virginia, 
in  the  penalty  of  $15,000,  conditioned 
614  for  the  faithful  discharge  of  his  *dutics 
as  such  receiver.  And  said  A.  D.  Payne 
was  directed  to  file  among  the  papers  in  said 
two  causes  a  statement  of  assets  he  may  re- 
ceive under  said  decree,  and  to  proceed  to 
collect,  with  reasonable  diligence,  all  debts 
due  to  said  firm,  and  was  authorized  to  em- 
ploy counsel  to  aid  him  therein,  &c.,  and  to 
present  an  account  of  his  doings  as  receiver 
to  a  master  commissioner  of  the  court  in  said 
causes.  And  unless  the  said  Gibson,  receiver 
as  aforesaid,  should  within  60  days  from  the 
rising  of  the  said  circuit  court,  pay  to  said 
Payne,  appointed  receiver  in  the  stead  of  said 
Gibson,  then  the  said  court  by  said  decree, 
appointed  John  M.  Forbes  a  commissioner, 
who  was  ordered  to  withdraw  the  receiver's 
bond  executed  by  said  Gibson  and  his  sureties 
therein,  and  filed  in  said  causes,  and  pro- 
ceed to  collect  the  said  sum  and  interest 
above  decreed  to  be  paid  by  said  Gibson. 
heretofore  receiver,  by  such  legal  proceed- 
ings as  he  may  deem  proper,  and  by  suit  upon 
his  bond  as  receiver,  and  report  to  the  court. 
But  before  said  Forbes  shall  receive  any 
money  under  said  decree,  he  was  required  to 
execute  bond,  with  good  security,  in  the  pen- 
alty of  $6,000,  conditioned  for  the  faithful 
performance  of  his  duties  under  said  decree; 
and  leave  was  reserved  to  any  party  inter- 
ested to  apply  for  such  further  relief  by  way 
of  the  enforcement  of  said  decree  as  may 
be  determined  to  be  prooer  and  lawful." 

Thus  it  appears  that  the  said  5th  assitrn. 
mcnt  of  error  is  not  well  founded. 

6.  As  to  the  sixth  of  the  said  assignments: 
"In  appointing  John  M.  Forbes  a  commis- 
sioner to  sue  for  and  collect  said  last  men- 
tioned sum  of  him,"  said  Gibson.    There  is 


178 


32  GRATT. 


Virginia  Reports,  Annotated. 


516,  516,  517,  518 


no  good  ground  of  objection  to  this  part  of 
the  decree  aforesaid.  If  the  former  receiver 
shall  fail  to  make  payment  of  the  fund  with 
which  he  is  chargeable  as  such  to  the  present 
receiver,  then  an  action  at  law  will  no  doubt 
become  necessary  against  the  former  receiver 
and  his  sureties  on  his  bond  as  such, 

515  and  that  action  must  be  brought  ♦by  an 
attorney  at  law.     The  commissioner 

appointed  in  this  case  to  sue  for  and  collect 
the  amount  of  said  bond  is  such  an  attor- 
ney, and  the  presumption  is  (what  we  all  in 
fact  know  as  a  matter  dehors  the  record) 
that  he  is  well  qualified  to  perform  that 
duty  and  trustworthy  in  every  respect.  Be- 
sides, he  is  required  by  the  decree  appoint- 
ing him  commissioner  as  aforesaid,  before 
receiving  any  money  under  said  decree,  to 
execute  bond,  with  good  security,  condi- 
tioned for  the  faithful  performance  of  his 
duties  under  the  said  decree. 

7.  As  to  the  seventh  and  last  of  the  said 
assignments:  "In  refusing  to  allow  him  any 
fees,  &c.,  whatever  for  his  (J.  C.  Gibson's) 
professional  services  as  an  attorney  and 
counsellor  at  law."  Now,  this  matter  was 
expressly  reserved  for  future  consideration 
by  the  said  circuit  court  in  the  said  decree 
of  the  31st  of  December,  1875,  and  there  is 
nothing  in  the* record  to  show  that  it  has 
since  been  so  considered.  Whatever  he  may 
be  entitled  to  on  account  of  said  claim  may 
be  asserted  hereafter  against  the  assets  of 
the  said  partnership  of  Shackelford  &  Spil- 
man.  It  was  proper  for  the  circuit  court  to 
take  care  of  those  assets,  and  keep  them  in 
the  hands  of  a  receiver  bound  by  bond,  with 
good  security,  until  it  can  be  ascertained 
who  are  entitled  to  them,  and  in  what  pro- 
portions, and  to  distribute  and  apply  them 
accordingly. 

Upon  the  whole,  the  court  is  of  opinion 
that  there  is  no  error  in  the  decrees  appealed 
from,  and  that  the  same  ought  therefore  to 
be  affirmed. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record 
that  there  is  no  error  in  any  of  the  decrees  ap- 
pealed from  in  this  case,  to  wit:  the  decrees 
of  the  25th  day  of  April,  1874 ;  the  22d 

516  day  of  September.  *1875:  the  24th  day 
of  December,  1875.  and  the  31st  day  of 

December,  1875;  to  which  four  decrees  an 
appeal  was  allowed  by  a  judge  of  this  court 
on  the  26th  day  of  May,  1877;  and  the  17th 
day  of  April,  1876,  and  the  22d  day  of  April, 
1876;  to  which  last  named  two  decrees  an 
appeal  was  allowed  by  a  judge  of  this  court 
on  the  5th  day  of  March,  1878— which  two 
appeals  are  embraced  in  and  constitute  this 
case.  But  the  court  is  of  opinion  that  there 
is  not  in  the  said  decrees,  or  any  of  them,  any 
decision  of  the  said  circuit  court  in  regard  to 
the  claim  of  the  receiver,  J.  C.  Gibson,  for  his 
fees,  &c.;  the  said  court  having,  by  its  said 
decree  of  the  31st  day  of  December,  1875, 
reserved  for  future  consideration  the  amount 
so  claimed;  which  question  remains  unde- 
cided and  subject  to  the  decision  of  the  said 
circuit  court,  notwithstanding  the  said  decree 
of  the  22d  day  of  April,  1876,  whereby  the  said 


court  confirmed  so  much  of  the  report  of 
Commissioner  Shepperd,  filed  on  the  1st  of 
April,  1876,  as  ascertains  the  total  amount 
due  by  J.  C.  Gibson  as  receiver  of  the  assets 
of  the  firm  of  Shackelford  &  Spilman,  to  be 
$5,384.84  on  26th  March,  1876,  with  interest  oa 
$4,685.82,  part  thereof,  from  26th  March,  1876 ; 
and  decreed  that  said  J.  C.  Gibson,  receiver  a» 
aforesaid,  do  pay  unto  A.  D.  Payne,  who  is 
appointed  receiver  of  said  assets  of  Shackel- 
ford &  Spilman  by  a  subsequent  provision  in 
said  decree,  the  aforesaid  sum  of  $5,384.84, 
with  interest  on  $4,685.82,  part  thereof,  from 
26th  March,  1876,  until  paid;  the  said  sum  of 
$5,384.84  being  the  whole  amount  then  due  by 
said  Receiver  Gibson,  without  making  any 
deduction   for  his   fees,  &c.,  as  aforesaid. 

Therefore,  it  is  decreed  and  ordered  that 
the  said  decrees  appealed  from  in  this  case, 
subject  to  the  explanation  aforesaid,  and 
without  prejudice  to  the  right  of  the  said  J. 
C.  Gibson  to  recover  any  amount  to  which  he 
may  hereafter  be  held  to  be  entitled  for 
his  fees,  &c.,  as  aforesaid,  be  affirmed, 
517  *and  that  the  appellant,  J.  C.  Gibson 
pay  to  the  appellee  E.  M.  Spilman 
thirty  dollars  damages  and  his  costs  by  him 
about  his  defence  in  this  court  expended. 

Which  is  ordered  to  be  certified  to  the 
said  circuit  court. 

Decrees  affirmed. 
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-  *Gcr8t  V.  Jones  &  Co. 

[34    Am.    Rep.    773.] 
November   Term,    1879,   Richmond. 

1.  Vendor  and  Vendee — Implied  IVarranty. 

— J  &  Co.  were  manufacturers  of  tobacco,  and  G 
a  manufacturer  of  boxes  for  pressing  tobacco  in. 
G  agreed  to  furnish  J  &  Co.,  during  the  season  of 
1870,  as  many  boxes  as  the  latter  would  use  in 
their  business,  at  the  price  of  sixty-five  cents  per 
box,  and  under  this  agreement  did  furnish  said 
boxes  in  which  J  &  Co.  pressed  their  tobacco,  and 
shipped  a  large  quantity.  Much  of  that  shipped, 
and  some  which  remained  in  the  factory  in  the 
said  boxes,  moulded,  in  consequence  of  ti.e  use  of 
green  and  otherwise  unfit  timber  in  the  manufac- 
ture of  the  boxes,  and  J  &  Co.'s  ^amages,  arising 
from  the  moulded  tobacco,  thus  caused,  amounted 
to  nine  cents  per  pound  of  the  tobacco  contained 
in  said  boxes.  On  a  suit  brought  by  J  &  Co. 
against  G  to  recover  these  damages — Hsi,d:  That 
G  was  liable  for  the  same. 

2.  Same — ^Same.* — While  it  is  an  established  rule 
of  law  that  upon  the  sale  of  personal  property 
there  is  no  implied  warranty  as  to  its  quality,  and 
that  the  maxim  caveat  emptor  applies  in  the  ab- 
sence of  fraud  or  express  warranty,  yet  there  arc 
several  well  recognized  modifications  of  this  rule; 
and  one  of  them  is,  that  where,  on  an  executory 
contract  of  sale,  goods  are  ordered  for  a  particular 
purpose,   known   to   the  seller,   he  impliedly  under- 


*Vendor  and  Vendee — Implied  'Warranty. 

— ^Where  goods  are  ordered  for  a  particular  purpose, 
known  to  the  seller,  he  impliedly  undertakes  that 
they  shall  be  reasonably  suitable  for  such  purpose. 
See  3  Min.  Inst.  (2nd  Kd.)  268.  where  the  prin- 
cipal case  is  cited.  The  principal  case  was  distin- 
guished in  Hood  v.  Black,  29  W.  Va.  254. 
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takes  that  they  shall  be  reasonably  fit  for  the  pur- 
poses for  which  they  are  ordered,  and  especially 
is  this  so  if  the  seller  is  also  the  manufacturer  of 
the  goods  ordered. 

8.  Same — Same. — ^Where  there  is  a  warranty, 
either  express  or  implied,  neither  the  ignorance  of 
the  seller  nor  the  exercise  of  care  and  diligence 
can  exempt  him  from  liability  if  the  goods  do  not 
answer  the  purposes  for  which  they   were  sold. 

4.  Sanse — Same — Latent  Defects — f^aaere. — 
Would  the  seller  be  held  liable  for  a  latent  de- 
fect, of  which  he  was  ignorant,  and  against  which 
human  skill  could  not  provide? 

519  *S.  Same— Examination  of  Article — 
Bffeet  of  IVarrantjr. — In  cases  like  this, 
the  question  is  not  whether  the  purchaser  has  had 
.  an  opportunity  of  examining  the  article;  but 
whether  he  has  in  fact  examined  it,  and  whether 
the  defect  is  one  readily  discoverable  upon  inspec- 
tion. He  is  not  bound  to  examine  at  all,  for  he 
has  the  right  to  rely  upon  the  judgment  of  the 
seller,  and  to  take  for  granted  that  the  latter  has 
furnished  an  article  answering  the  terms  of  his 
contract. 

6.  Same — Pleadlnar — ^Variance — IVarranty. 
— While  the  allegata  and  probata  must  always 
agree,  it  is  well  settled  that  under  a  count  in  a 
declaration  alleging  a  warranty,  the  plaintiff  may 
prove  an  express  or  implied  warranty,  the  legal 
effect  of  the  two  being  the  same.     And  so  where  a 

•  declaration  would  be  good  without  an  averment  of 
a  scienter,  that  averment  may  be  treated  as  sur- 
plusage. 

7.  Appeal — ^Revlew^.f — The  general  rule,  that 
where  improper  evidence  was  admitted  in  the  court 
below,  the  appellate  court  will  set  aside  the  ver- 
dict, because  it  is  impossible  to  say  what  effect 
such  evidence  may  have  had  on  the  minds  of  the 
jury,  does  not  apply  in  cases  where  all  the  facts 
are  certified,  and  the  appellate  court  can  clearly 
see  tnat  the  prevailing  party  is  entitled  to  the  ver- 
dict independently  of  such  evidence. 

This  was  an  action  of  trespass  on  the  case, 
brought  by  D.  Jones  &  Co.  against  Joseph  S. 
Gerst,  in  the  corporation  court  of  Danville, 
but  which  was  afterwards  removed  to  and 
tried  by  the  circuit  court  of  the  county  of 
Pittsylvania.  The  objects  for  which  the 
case  was  brought,  and  the  facts  of  the  same, 
sufficiently  appear  in  the  opinion  of  the  court. 
A  verdict  and  judgment  were  rendered  in 
favor  of  the  plaintiffs  against  the  defendant 
for  $1,602.36,  with  interest  from  the  date  cf 
the  verdict,  14th  of  September,  1875.  till  paid, 
and  the  costs.  And  to  this  judgment  the 
defendant  obtained  a  writ  of  supersedeas 
from  one  of  the  judges  of  this  court. 

F.  E.  Bouldin,  for  the  appellant. 

Ould  &  and  Carrington  and  Cabell  &  Pea- 
tross,    for    the    appellees. 
620  ♦STAPLES,  J.    The  plaintiffs  in  the 

court    below    were    manufacturers    of 


t Appeal — ^Revle^T. — In  Cluverius  v.  The  Com- 
monwealth, 81  Va.  808,  the  court  said:  "This  court 
has  recognized  the  right  to  look  to  the  whole  record 
to  determine  whether  any  reversible  error  has  been 
committed  by  letting  in  improper  testimony.  Gerst 
V.  Jones,  32  Gratt.  518-529."  Ard  the  principal  case 
was  followed  in  Banks  v.  Rodeheaver,  26  W.  Va. 
298.  See  also  4  Min.  Inst.  (2nd  Ed.)  846  and  970. 
And  see  Binns  ▼.  Waddill,  32  Gratt.  588. 


tobacco  in  the  town  of  Danville,  and  the  de- 
fendant was  at  the  same  time  engaged  in  the 
business  of  manufacturing  boxes  to  press 
manufactured  tobacco.  The  defendant  agreed 
to  furnish  plaintiffs  for  the  year  1870,  during 
the  manufacturing  season,  as  many  boxes  as 
the  latter  would  need,  at  the  price  of  sixty- 
five  cents  per  box.  In  accordance  with  this 
arrangement,  defendant  furnished  the  plain- 
tiffs all  the  boxes  they  needed  in  the  year 
1870.  Plaintiffs  pressed  their  manufactured 
tobacco  in  these  boxes,  and  they  shipped  a 
large  portion  of  it  to  their  commission  mer- 
chants in  Baltimore.  Of  the  tobacco  so 
shipped,  one  hundred  and  sixty-six  half 
boxes,  containing  about  ten  thousand  pounds, 
was  moulded,  in  consequence  of  unseasoned 
timber  having  been  used  in  making  the 
boxes,  and  eight  thousand  pounds  remaining 
in  the  factory  were  found,  on  examination,  to 
be  moulded  from  the  same  cause.  The  plain- 
tiffs' damage  arising  from  the  moulded  to- 
bacco is  nine  cents  per  pound. 

It  is  not  claimed  that  the  defendant  ex- 
pressly warranted  the  boxes,  or  that  he  knew 
they  were  not  suited  to  the  purposes  for  which 
they  were  ordered.  The  evidence  shows, 
however,  that  the  timber  used  in  making  the 
boxes  for  the  plaintiffs  had  been  unduly  ex- 
posed to  the  weather,  and  there  can  be  no 
doubt  but  that  the  defendant  was  apprized 
of  the  fact.  It  also  appears  that  it  was  ens 
tomary  to  rely  on  the  manufacturer  of  boxes 
for  the  selection  and  use  of  proper  box  ma- 
terial and  timber,  and  the  manufacture  of 
suitable  boxes,  and  it  is  not  customary  for 
tobacco  manufacturers  to  subject  the  boxes 
furnished  them  by  box  manufacturers  to 
any  test  to  see  whether  they  are  made  of 
thoroughly  seasoned  or  dry  timber,  but  they 
rely  upon  the  box  manufacturer  to  do  this. 
and  that  it  is  his  business  to  do  so. 

Upon  these  facts  two  questions  are  pre- 
sented. Is  the  defendant  liable  in  dam- 
621  ages  to  the  plaintiffs  for  the  injury  ♦to 
the  tobacco,  and  if  so,  what  is  the 
measure  of  recovery?  In  discussing  the^e 
questions.  I  shall  consider  the  subject  -with- 
out reference  to  the  allcped  usage  or  cus- 
tom proved  as  a  part  of  the  plaintiffs*  case. 

According  to  a  well  known  rule  of  the 
common  law  upon  a  sale  of  personal  prop- 
erty, there  is  no  implied  warranty  as  to  its 
goodness  or  quality.  The  maxim  "cavent  emp- 
tor" applies  in  the  absence  of  fraud  or  express 
warranty.  Several  modifications  of  this  rule 
have,  however,  been  recognized  by  the  courts, 
perhaps,  as  well  established  as  the  rule  it- 
self. One  of  these  is,  that  upon  an  executory 
contract  of  sale,  where  goods  are  ordered  for 
a  particular  use  or  purpose,  known  to  the  sel- 
ler, the  latter  impliedly  undertakes  they  shall 
be  reasonably  fit  for  the  use  or  purpose  for 
which  they  are  intended.  Such  a  case,  accord- 
ing to  the  authorities,  is  plainly  distinguish- 
able from  that  of  an  executed  sale  of  a  spe- 
cific chattel,  s'^lected  by  the  purchaser,  upon 
which  no  implied  warranty  arises.  The  dis- 
tinction seems  to  be  somewhat  refined  and 
technical  at  first  view,  but  it  is  founded  in 
sound  reason,  and  is  sustained  by  the  au- 
thorities.   Where  the  purchase  is  of  a  de- 
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fined  ascertained  article,  the  vendor  performs 
his  part  of  the  contract  by  sending  the  ar- 
tick,  and  in  the  absence  of  fraud  or  some 
positive  affirmation,  amounting  to  a  war- 
ranty, he  is  not  liable  for  any  defect  in  the 
quality.  The  purchaser,  in  selecting  the  par- 
ticular article,  relies  upoy  his  own  judgment, 
and  takes  upon  himself  the  risk  of  its  an- 
swering his  purposes.  If  he  desires  to  se- 
cure himself  against  loss,  he  ought  to  require 
an  express  warranty.  In  the  absence  of 
such  warranty,  the  rule  of  caveat  emptor 
must  govern.  Where,  however,  the  purchaser 
does  not  designate  any  specific  article,  but  or- 
ders goods  of  a  particular  quality,  or  for  a 
particular  purpose,  and  that  purpose  is  known 
to  the  seller,  the  presumption  is  the  purchaser 
relies  upon  the  judgment  of  the  seller;  and 
the  latter,  by  undertaking  to  furnish  the 
goods,  impliedly  undertakes  they  shall 
52S  be  reasonably  *fit  for  the  purpose  for 
which  they  are  intended;  and  he  will 
be  answerable  for  any  defect  in  the  mate- 
rial, or  in  the  construction,  by  which  the 
value  is  diminished.  This  rule  applies  with 
peculiar  force  where  the  seller  is  the  manu- 
facturer. 

Whether  the  seller  would  be  held  liable 
for  a  latent  defect  of  which  he  is  ignorant, 
and  against  which  human  skill  could  not 
provide,  is  a  question  which  does  not  arise 
here  and  need  not  be  answered. 

Numerous  cases  may  be  found  in  the  books 
illustrating  these  principles.  It  is  only  nec- 
essary, however,  to  refer  to  two  or  three  of 
these  bearing  upon  the  question.  One  of 
these  is  Mason  v,  Chappell,  15  Gratt.  572. 
There  it  appeared  that  the  defendant  sold  the 
plaintiff  one  hundred  andfifty  barrels  of  an 
article  manufactured  by  defendant  called 
"Chappeirs  Fertilizer,"  to  be  used  on  plain- 
tifFs  land.  The  defendant  recommended  the 
fertilizer  as  a  valuable  manure,  but  there 
was  no  warranty  and  no  allegation  of  fraud 
or  deceit.  The  plaintiff,  finding  the  alleged 
fertilizer  unfit  for  use,  brought  his  action 
for  damages.  This  court  held  the  action 
could  not  be  maintained.  The  decision  was 
placed  upon  the  ground  that  the  transaction 
was  a  sale  of  a  specific  ascertained  article, 
upon  which  there  was  no  implied  warranty, 
and  the  seller  could  not  be  held  answerable 
for  a  defect  in  the  quality  in  the  absence  of 
fraud  or  an  express  warranty.  Judge  Rob- 
ertson, in  delivering  the  opinion  of  the 
court,  said,  "If  the  plaintiff,  relying  on  the 
defendant's  skill  and  judgment,  had  applied 
to  him  to  furnish  a  manure  which  would 
produce  the  effect  attributed  to  'Chappell's 
Fertilizer,'  without  specifying  what  particu- 
lar kind  of  manure  he  wanted,  and  the  de- 
fendant had  accordingly  furnished  an  article 
which  proved  to  be  entirely  worthless,  there 
would  be  good  ground  for  imputing  an  im- 
plied warranty.  See  also  Chanter  v.  Hop- 
kins, 4  Mees.  &  Welsby,  399;  Benjamin  on 
Sales,    §    657,    and    cases    cited;    Story    on 

Sales.  §  372;  1  Smith's  L.  Cases. 

M8  *The  case  of  Brown  v.  Edgington, 

2  Man.  &  Gran.  279,  is  one  of  a  contrary 

character.  There  the  plaintiff,  being  in   want 

of  a  rope  for  the  purpose  of  raising  pipes  of 


wine  from  his  cellar,  the  defendant  under- 
took to  supply  a  rope  for  the  purpose,  but 
furnished  a  defective  one,  and  the  plaintiff 
brought  his  action  for  the  damage  sustained 
by  the  breaking  of  the  rope  and  the  conse- 
quent loss  of  a  cask  of  wine.  It  was  held 
that  the  defendant  was  liable  upon  the  im- 
plied warranty.  And  where  copper  sheathing 
was  ordered  for  the  purpose  of  sheathing  a 
vessel,  to  be  manufactured  by  the  seller, 
and  it  proved  to  be  worthless  for  any  such 
purpose,  it  was  held  that  as  the  seller  knew 
the  purposes  to  which  it  was  to  be  applied^ 
a  warranty  was  implied  on  their  part  that 
it  was  fit  for  the  purpose  intended.  Jones  v. 
Bright,  5  Bing,  R.  533;  3  Moore  &  Payne, 
155;  Story  on  Sales,  376. 

One  of  the  most  recent  and  best  consid- 
ered decisions  on  this  subject  is  that  of 
Jones  V.  Just,  3  Q.  B.  L.  R.  197.  Mellor,  J., 
in  delivering  the  judgment,  reviewed  the  de- 
cisions with  great  clearness  and  ability. 
Among  other  thines,  he  said,  where  a  manu- 
facturer or  a  dealer  contracts  to  supply  an 
article  which  he  manufactures  or  produces, 
or  in  which  he  deals,  to  be  applied  to  a  par- 
ticular purpose,  so  that  the  buyer  neces- 
sarily trusts  to  the  judgment  or  skill  of 
the  manufacturer  or  dealer,  there  is  in  that 
case  an  implied  term  of  warranty  that  it 
shall  be  reasonably  fit  for  the  purpose  to 
which  it  is  to  be  applied.  In  such  case,  the 
buyer  trusts  to  the  manufacturer  or  dealer, 
and  relies  upon  his  judgment  and  not  upon 
his  own.  See  Benjamin  on  Sales,  §  655,  and 
numerous  cases  cited  in  notes. 

These  principles  are  decisive  of  the  case  in 
hand.  The  transaction  was  not  a  sale  of  an 
existing  chattel  selected  by  the  plaintiffs, 
but  an  executory  contract  to  manufacture 
and  deliver,  from  time  to  time,  as  they  might 
be  needed,  a  number  of  tobacco  boxes  for  a 
particular  purpose,  known  to  the  defendant. 
The  defendant,  in  undertaking  to  fur- 
684  nish  ♦the  boxes,  impliedly  agreed  they 
should  be  reasonably  fit  for  that  pur- 
pose. Had  the  plaintiffs  gone  to  the  defend- 
ant's factory,  and  themselves  selected  cer- 
tain boxes,  such  as  they  believed  would 
answer  their  purposes,  it  is  very  clear  the 
defendant  would  not  be  liable,  however 
worthless  the  boxes  might  be,  because  the 
plaintiffs  in  that  case  must  have  relied  on 
their  own  skill  and  judgment  exclusively.  But 
the  plaintiffs  made  no  selections,  they  left 
that  to  the  defendant;  They  relied  upon  his 
skill  and  judgment  as  a  manufacturer  to 
furnish  an  article  suited  to  the  business  in 
which  they  were  engaged. 

"If  (said  Tindall,  C.  J.,  in  Brown  v. 
Edgington),  the  purchaser  relies  upon  the 
judgment  of  the  seller,  and  informs  him  of 
the  use  to  which  the  article  is  to  be  applied, 
the  transaction  carries  with  it  an  implied 
warranty  that  the  thing  furnished  shall  be 
fit  and  proper  for  the  purpose  for  which  it 
was  designed." 

It  is  no  answer  to  say  that  here  the  de- 
fendant was  ignorant  of  the  defect  in  the 
boxes,  and  that  he  used  every  proper  pre- 
caution to  guard  against  it. 

Neither  the  ignorance  of  the  seller,  nor  the 
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exercise  of  care  and  diligence  on  his  part, 
can  exempt  him  from  liability,  when  there 
is  a  warranty,  whether  it  be  express  or  im- 
plied. In  Jones  v.  Bright,  5  Bing.  533,  Best, 
C.  J.,  said:  "It  is  the  duty  of  the  courts  in 
administering  the  law  to  lay  down  rules  cal- 
culated to  prevent  fraud,  to  protect  persons 
who  are  necessarily  ignorant  of  the  quali- 
ties of  a  commodity  they  purchase,  and  to 
make  it  to  the  interest  of  manufacturers  and 
those  who  sell  to  furnish  the  best  article 
that  can  be  supplied.  By  providing  proper 
materials,  a  merchant  may  guard  against 
defects  in  manufactured  articles." 

As  a  matter  of  fact,  the  defendant  did  not 
exercise  due  care  in  the  selection  of  his  ma- 
terials. The  evidence  shOws  that  red  oak 
and  white  oak  timber  was  used  in  the  manu- 
facture of  these  boxes;  that  it  was  a 
625  long  while  exposed  to  ♦the  weather, 
and  that  red  oak  is  very  porous  and 
will  absorb  much  moisture  when  so  ex- 
posed. These  facts,  I  think,  show  the  de- 
fendant did  not  give  proper  attention  to  the 
preparation  of  the  timber  for  his  boxes,  and 
they  fully  explain  the  cause  of  the  damage 
to  the  tobacco. 

It  has  been  argued,  however,  that  the 
plaintiffs  were  better  judges  of  tobacco 
boxes  than  the  defendant;  that  they  had 
better  opportunities  of  finding  out  the  de- 
fect than  he  had.  and  they  were  grossly 
negligent  in  not  examining  the  boxes. 

Now,  it  is  proved  to  be  exceedingly  difficult 
to  detect  moisture  in  timber  after  it  is  worked 
up  into  boxes.  Suitable  material  is  not  ob- 
tained by  merely  inspecting  the  lumber — a 
very  unsafe  test  in  any  case — but  by  prop- 
erly seasoning  and  preparing  it  before  it  is 
converted  into  boxes.  The  defendant,  as  a 
manufacturer,  knows,  or  ought  to  know,  what 
sort  of  material  is  suitable  for  his  business, 
and  if  he,  in  good  faith,  can  claim  that  the 
defect  escaped  his  attention,  with  what  pro- 
priety are  the  plaintiffs  to  be  charged  with 
negligence  in  failing  to  discover  it?  In  cases 
like  the  present,  the  question  is  not  whether 
the  purchaser  has  an  opportunity  of  examin- 
ing the  article,  but  whether  he  has.  in  fact, 
examined  it  for  himself,  and  whether  the 
defect  be  one  readily  discovered  upon  inspec- 
tion. He  is  not  bound  to  examine,  for  he  has 
the  right  to  rely  upon  the  judgment  of  the 
seller,  and  to  take  it  for  granted  the  latter 
has  furnished  an  article  answering  the  terms 
of  the  contract.  4  Chitty  on  Contracts,  § 
633;  Story  on  Contracts.  §  834;  Rodgers  & 
Co.  V.  Niles  &  Co.,  11  Ohio  St.  R.  48.  In 
this  case,  the  plaintiffs  clearly  acted  upon 
that  presumption,  and  they  are  not  charge- 
able with  negligence  in  so  doing.  They  have, 
therefore,  a  right  of  action  against  the  de- 
fendant for  the  breach  of  warranty. 

The  next  question  is  as  to  the  extent  of 
their  recovery.  As  already  stated,  the  plain- 
tiffs' tobacco  was  damaged  to  the  extent  of 
nine  cents  per  pound  by  the  mould 
526  resulting  from  the  *use  of  unseasoned 
timber  in  the  boxes  furnished  by  de- 
fendant, and  upon  this  estimate  the  finding 
of  the  jury  is  based.  It  is  insisted  that  the 
defendant  cannot  be  held  responsible  for  this 


damage,  which  is  merely  consequential;  that 
the  measure  of  his  liability  is  simply  the  dif- 
ference between  the  actual  value  of  the 
boxes  and  what  they  would  have  been  worth 
had  they  conformed  to  the  warranty. 

Now,  it  is  easy  to  see  that  if  this  measure 
of  recovery  be  adopted,  the  plaintiffs  are  not 
entitled  to  anything.  For  if  we  look  merely 
to  the  value  of  the  boxes,  without  reference 
to  the  injury  of  the  tobacco,  the  plaintiffs 
have,  in  fact,  sustained  no  loss.  Had  they 
purchased  from  the  defendant  a  machine  in- 
tended for  a  particular  purpose,  which 
proved  entirely  worthless,  no  difficulty  would 
occur  in  ascertaining  the  difference  between 
a  good  and  a  bad  machine,  and  fixing  the 
loss  accordingly.  But  here,  apart  from  the 
injury  to  the  tobacco,  the  plaintiffs  have  sus- 
tained no  damage,  because  the  boxes  as  made 
answered  all  the  purpose  intended  as  fully 
as  if  they  had  been  constructed  of  the  best 
material.  It  is  not  to  be  supposed  that  such 
a  result  was  in  the  contemplation  of  the  par- 
ties at  the  time  they  made  the  contract  as 
the  probable  consequence  of  its  breach. 

It  is  well  settled,  that  the  plaintiff  is  en- 
titled, as  a  general  rule,  to  recover  ?uch  dam- 
ages as  are  a  natural  and  proximate  result 
of  the  wrongful  act  of  the  defendant.  Pc- 
shine   v.    Shepperson,    17    Gratt.   472,    485. 

Numerous  cases  hold  that,  in  an  executory 
contract  of  sale  to  furnish  an  article  for  a 
particular  use,  if  the  article  is  not  fit  for 
snch  use  the  purchaser  is  entitled  to  indem- 
nity for  the  loss,  which  the  non-perform- 
ance of  the  contract  has  occasioned  him, 
where  the  loss  is  the  natural  consequence 
of  the  breach  complained  of. 

Thus,  in  Brown  v.  Edgington,  already 
cited,  where  the  defendant  sold  the  plaintiff 
a  rope  to  be  used  in  raising  heavy  weights, 
it  was  held  that  the  plaintiff  was  enti- 
527  tied  to  ♦recover  the  value  of  the  rope 
and  consequential  damages  for  the 
loss  of  a  cask  of  wine  falling  and  lost  from 
a  defect  in  the  rope. 

The  case  of  Boradaile  v.  Brunton,  2 
Moore  R.  582,  was  an  action  for  a  breach  of 
warranty  in  the  sale  of  a  chain  cable. 
Through  a  defect  in  the  cable,  an  anchor  of 
the  plaintiff,  to  which  it  was  attached,  was 
lost.  It  was  held  the  plaintiff  was  entitled 
to  recover  the  value  as  well  of  the  lost 
anchor  as  of  the  cable. 

It  is.  however,  useless  to  multiply  citations 
in  support  of  this  doctrine.  The  cases  on 
the  subject  are  very  numerous,  and  may  be 
found  in  Field  on  Damages,  note  to  sec 
278;  Benjamin  on  Sales,  sec.  993,  and  notes; 
Smeed  v.  Ford,  102,  Eng.  C.  Law  R.  600; 
Passinger  v.  Thorburn,  34  New  York,  634. 
and  the  authorities  there  cited. 

These  decisions,  and  the  principles  thev 
announce.  I  think  fully  sustain  the  plaintiffs' 
right  to  recover  special  damages  for  the  in- 
jury to  their  tobacco,  as  the  natural  and 
proximate  result  of  the  defendant's  failure 
to  comply  with  his  contract.  If  the  defend- 
ant did  not  intend  to  be  bound  by  the  role 
of  law  which  holds  him  to  an  implied  war- 
ranty, he  ought  so  to  have  provided,  and 
thus  put  the  plaintiffs  upon  their  guard. 
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That  rule  (as  was  said  by  Park,  J.,  in 
Jones  V.  Bright,  5  Bing.  533)  is  of  great  im- 
portance, because  it  will  teach  manufacturers 
that  they  must  not  undersell  each  other  by 
producing  goods  of  inferior  quality,  and  that 
the  law  will  protect  purchasers  who  are 
necessarily  ignorant  of  the  commodity  sold. 

Another  point  has  been  raised,  and  is  much 
relied  on  by  thp  learned  counsel  for  the  de- 
fendant, which  might  have  been  noticed 
earlier,  but  may  be  properly  considered  here. 
That  is  the  allegata  and  probata  do  not  cor- 
respond; that  the  declaration  avers  an  ex- 
press warranty,  and  a  scienter  in  different 
counts,  while  the  proof  shows  neither. 

528  Nothing  *however,  is  better  settled 
than  that  under  a  count  alleging  a  war- 
ranty, the  plaintiff  may  show  an  express  or 
implied  warranty.  For  whether  the  warranty 
be  express  or  be  implied,  the  legal  effect  is 
the  same,  and  an  averment  of  warranty 
must,  of  necessity,  be  satisfied  by  proof  of 
one  or  the  other.  And  so  if  the  declaration 
would  be  good  without  an  averment  of  a 
scienter,  that  averment  may  be  treated  as 
surplusage,  and  the  action  sustained  upon 
other  sufficient  grounds.  Williamson  v.  Alli- 
son. 2  East.  R.  446. 

The  first  and  fourth  counts  in  the  declara- 
tion before  us  are  substantially  the  same  as 
the  tenth  count  of  the  declaration  in  Jones 
V.  Bright.  That  count  stated  that  the  defend- 
ants, by  falsely  and  fraudulently  warranting 
the  copper  manufactured  by  them  to  be  fit 
and  proper  for  the  purpose  of  sheathing  the 
bottom  of  a  vessel,  sold  the  copper  to  the 
plaintiffs.  The  evidence  did  not  show  either 
fraud  or  an  express  warranty,  and  yet  the 
plaintiffs  were  held  entitled  to  recover  upon 
the  implied  warranty.  But  if  we  endorsed 
this  view,  there  is  no  difficulty  in  sustaining 
the  verdict  under  the  second  count,  which 
avers  neither  a  warranty  nor  the  scienter. 
It  only  remains  to  inquire  whether  the  cir- 
cuit court  erred  in  admitting  the  alleged 
usage  or  custom  in  the  town  of  Danville. 

The  plaintiffs  asked  one  of  their  witnesses 
whether  or  not  it  was  customary  in  Danville, 
in  the  year  1876,  among  the  manufacturers 
of  tobacco,  in  ordering  tobacco  boxes  of  the 
manufacturer,  to  rely  on  the  latter  to  make 
the  boxes  suitable  and  fit  for  the  purposes  for 
which  they  were  ordered.  To  the  answering 
this  question  the  defendant  objected;  but 
the  court  overruled  the  objection,  and  the 
witness  answered  the  question  in  the  affirma- 
tive; to  which  ruling  the  defendant  ex- 
cepted. It  is  unnecessary  here  to  enter  into 
a  discussion  of  the  principles  of  law  govern- 
ing in  the  construction  of  contracts  as 

529  influenced  by  usage  or  ♦custom.  It  may 
be  conceded,  for  the  purposes  of  the 

arprument,  that  the  evidence  adduced  is  ille- 
gal, and  yet  it  does  not  follow  the  judgment 
must,  therefore,  be  reversed.  It  is  very  true 
that,  as  a  general  rule,  where  improper  evi- 
dence is  admitted,  the  court  will  set  aside 
the  verdict,  because  it  is  impossible  to  say 
what  effect  the  evidence  may  have  had  on 
the  mind  of  the  jury;  but  that  rule  does  not 
apply  where  all  the  facts  are  certified,  and 
upon  those  facts  the  appellate  court  clearly 


sees  the  prevailing  party  is  entitled  to  the 
verdict  in<^ependently  of  such  evidence. 

If  the  court  is  satisfied  that  the  testimony 
could  not  possibly  have  had  any  influence 
on  the  mind  of  the  jury  prejudicial  to  the 
objecting  party,  and  that  a  verdict  in  his 
favor  must  have  been  set  aside,  there  could 
be  no  sort  of  propriety  in  disturbing  that 
verdict.  2  Gra.  &  Wat.  on  New  Trials,  pp. 
635,  645,  651;  see  9  vol.  United  States  Di- 
gest, First  Series,  p.  638,  §  635,  682,  where 
numerous  cases  cited;  see  Danville  Bank  7J. 
Waddill,  27  Gratt.  448. 

In  the  case  before  us  all  the  facts  are  certi- 
fied, and  it  is  apparent  there  was  no  sort  of 
conflict  in  the  testimony.  Upon  those  facts, 
the  plaintiffs  are  plainly  entitled  to  recover 
without  reference  to  the  alleged  usage  or 
custom.  The  liability  of  the  defendant  grows 
out  of  his  warranty  on  the  sale  of  the  goods 
for  the  purposes  intended,  and  evidence  of 
the  custom  would  add  nothing  to  the  legal 
oneration  and  effect  of  the  warranty.  Had 
the  jury  found  for  the  defendant,  this  court 
would  not  hesitate  to  set  aside  the  verdict  as 
contrary  to  law.  Under  such  circumstances, 
it  would  be  a  vain  thing,  as  it  would  be  un- 
just to  the  plaintiffs,  to  interfere  with  the 
verdict.  My  opinion  is,  therefore,  to  affirm 
the  judgment  of  the  circuit  court. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Judgment  affirmed,' 


530 


*Bank  of  the  Old  Domitiion  v.  Mc- 
Veigh. 

November  Term,  1879,  Richmond 
These  are  two  actions  of  debt  by  the  Bank  of  O  D 
against  J,  the  maker,  and  W  as  the  endorser,  of 
the  notes  sued  on,  pending  in  the  same  court,  at 
the  same  time,  in  both  of  which  the  defence  and 
the  evidence  is  the  same.  There  is  verdict  and 
judgment  for  the  plaintiff  in  one  case;  and  the  de- 
fendants propofc  to  appeal.  And  then  in  the  sec- 
ond case  the  following  entry  is  made:  *'Bank  of 
O  D  V.  J  &  al. — judgment  by  consent  in  favor  of 
plaintiff  for  $10,760,  the  debt  in  the  declaration 
mentioned,  with  interest  thereon  from  the  1st  day 
of  January,  1866,  till  paid,  and  costs.  Execution 
on  the  judgment  to  be  stayed  for  ninety  days;  and 
in  the  event  of  an  appeal  being  obtained  and  per- 
fected in  the  Bank  of  O  D  v.  J  &  al.,  decided  at 
this  term,  then  this  judgment  to  await  the  decision 
of  the  court  of  appeals,  and  abide  the  result  thereof 
in  the  said  case:  provided  the  appeal  bond  in  that 
case  be  suflicient  to  secure  the  amount  of  both 
judgments.  C,  p.  q.;  B  &  W,  p.  d.  The  writ  of 
error  was  obtained,  but  the  appeal  bond  was  only 
in  the  penalty  of  $200.  The  judgment  was  on  the 
appeal  reversed — IIcld: 

1.  Jadfpment  by  Consent. — ^The  entry  in  the 
second  case,  if  a  judgment  at  all,  is  a  judgment 
by  consent  or  confession,  not  absolute,  but  on  the 
terms  and  conditions  set  out  in  the  agreement 
annexed. 

2.  Same — Province  of  Court. — Under  the 
agreement,  which  is  a  continuing  one,  it  is  com< 
petent  for  the  court  which  rendered  it  to  deal 
with  it  in  a  summary  way,  and  see  that  its  terms 
are  complied  with. 
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8.  Same — ValldttT* — The  entry,  taken  in  con- 
nection with  the  record  of  the  cfts£  in  which  it 
was  made,  has  the  requisite  certainty  of  a  judg- 
ment as  to  parties,  amounts,  dates,  &c,  and  is  a 
valid  judgment. 
53X  *4.  Conntmctton  of  Contracts.* — In 
construing  the  agreement,  to  ascertain  the 
intention  of  the  parties,  the  court  will  look  to  the 
language  employed,  the  subject  matter,  and  the 
surrounding  circumstances  at  the  time  of  its  ex- 
ecution, and  thus  to  place  the  court  in  the  same 
situation  which  the  parties  who  made  the  contract 
occupied,  so  as  to  view  the  circumstances  as  they 
viewed  them,  and  so  to  judge  of  the  meaning  of 
words,  and  of  the  correct  application  of  the  lan- 
guage employed. 

5.  Same. — So  considering  the  agreement,  the  true 
construction  is,  that  the  stipulation  for  the  sus- 
pension of  the  execution  for  ninety  days,  and 
also  that  the  judgment  should  abide  the  result 
of  the  decision  by  the  court  of  appeals  in  the 
other  case,  was  in  each  particular  absolute;  and 
the  giving  of  the  bond  was  required  as  a  condi- 

*  tion  precedent  only  to  the  suspcnaion  of  the  ex- 
ecution on  that  judgment  while  the  other  case 
was  pending  in  the  court  of  appeals  on  writ  of 
error. 

O.  Sapepfledeaa  Bond — Bzecatton — Equity. 
— ^No  supersedeas  bond  having  been  given,  as  pro- 
vided in  the  agreement,  if  it  was  possible  legally 
to  give  such  bond,  execution  could  have  been 
sued  out  at  any  time,  to  subject  the  personal 
property  of  the  defendants,  or  proceedings  in 
equity  instituted  and  prosecuted  to  subject  their 
real  estate. 

7.  Constmctlon  of  Contract*. — If  there 
were  any  doubts  as  to  the  construction  which 
should  be  given  to  the  agreement,  that  construc- 
tion should  be  adopted  which  would  be  more  to 
the  advantage  of  the  defendants,  upon  the  gen- 
eral ground,  that  a  party  who  takes  an  agree- 
ment prepared  by  another  (as  this  was  by  plain- 
tiffs' counsel),  and  upon  its  faith  incurs  obliga- 
tions, or  parts  with  his  property,  should  have  a 
construction  given  to  the  instrument  favorable  to 
him;  and  on  the  further  ground,  that  when  an 
instrument  is  susceptible  of  two  constructions,  the 
one  working  injustice,  and  the  other  consistent 
with  the  right  of  the  case,  that  one  should  be 
favored  which  standeth  with  the  right. 

In  July,  1871,  there  were  two  suits  pending 
in  the  corporation  court  of  Alexandria.  One 
was  an  action  of  debt  by  the  Bank  of  the 
Old  Dominion  against  James  H.  McVeigh  & 
Son  and  William  N.  McVeigh,  and  the 
5S2  other  by  *the  Bank  of  theOld  Domin- 
ion against  James  H.  McVeigh.  James 
Chamberlain  and  William  N.  McVeigh; 
though  process  was  not  served  on  Chamber- 
lain. On  the  22d  of  July,  1871,  the  first  suit 


*Coniit motion  of  Contractu. — In  Knick  v. 
Knick,  75  Va.  12,  the  court  said:  "Although  when 
the  meaning  of  an  instrument  is  clear,  an  erroneous 
construction  of  it  by  the  parties  to  it  will  not  control 
its  effect,  yet,  where  there  is  doubt  as  to  the  proper 
meaning  of  it,  the  construction  which  the  parties  have 
put  upon  it  is  said  to  be  entitled  to  great  considera- 
tion.'* Citing  Bank  of  Old  Dominion  v.  McVeigh,  32 
Gratt.  530;  Railroad  Company  v.  Trimble,  10  Wall. 
367.  See  also  Knopf  v.  Richmond,  etc.,  R.  Co.  85 
Va.   769. 


was  tried,  and  there  was  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  against  all  the 
defendants  for  $12,323.55,  with  interest 
thereon  from  the  1st  day  of  January,  1M«, 
till  paid,  and  costs.  In  the  second  case,  it 
being  known  to  the  parties  that  the  ground 
of  defence  and  the  evidence  was  the  same  as 
in  the  first  case,  the  following  entry,  which 
was  prepared  by  the  plaintiflTs  counsel,  was 
made  in  it: 

The  Bank  of  the  Old  Dominion  r.  Mc- 
Veigh &  Chamberlain  &  al. 

Judgment  by  consent  in  favor  of  the 
plaintiff  for  $10,760,  the  debt  in  the  declara- 
tion mentioned,  with  interest  from  the  1st 
day  of  January,  1866,  and  costs. 

Execution  on  the  judgment  to  be  stayed 
for  ninety  days,  and  in  the  event  of  an  ap- 
peal being  obtained  and  perfected  in  the 
case  of  the  Bank  of  the  Old  Dominion  v. 
James  H.  McVeigh  &  Son  &  al,  decided  at 
this  term,  then  this  judgment  to  await  the 
decision  of  the  court  of  appeals,  and  abide 
the  result  thereof  in  the  said  case:  provided 
the  appeal  bond  in  that  case  be  sufficient  to 
secure  the  amount  of  both  judgments. 
H.  O.  Claughton,  p.  q. 
Brent  &  Wattles,  p.  d. 

James  H.  McVeigh  and  William  N.  Mc- 
Veigh obtained  a  writ  of  supersedeas  to  the 
judgment  in  the  first  case;  but  they  only 
gave  a  bond  in  the  penalty  of  $200.  The 
court  of  appeals  reversed  the  judgment  of 
the  court  below,  and  sent  the  cause  back  for 
a  new  trial;  and  on  the  new  trial,  whilst 
there  was  a  judgment  for  the  full  amount  of 
the  former  judgment  against  James  H.  Mc- 
Veigh &  Son,  there  was  a  judgment  in 
favor  of  William  N.  McVeigh,  to  the 
533  *extent  that  he  was  an  accommodation 
endorser  on  the  notes  sued  on,  though 
there  was  a  judgment  against  him  for  $806.05, 
with  interest,  on  other  notes  discounted  for 
his  benefit;  and  this  judgment  was  affirmed 
on  appeal  by  the  court*  of  appeals. 

After  the  last  decision  of  the  court  of  ap- 
peals. James  H.  and  William  N.  McVeig^h 
moved  the  corporation  court  of  Alexandria 
to  vacate  the  judgment  entered  on  the  22d 
of  July,  1871,  in  the  case  of  the  Bank  of  the 
Old  Dominion  against  McVeigh  &  Cham- 
berlain &  al;  and  their  motion  was  dock- 
eted, with  leave  to  the  plaintiff  to  demur  to 
or  answer  the  motion. 

At  the  January  term,  1879,  of  the  court, 
the  plaintiff  moved  the  court  to  strike  out 
the  motion  of  the  defendants  to  vacate  the 
judgment.  But  the  court  overruled  the  mo- 
tion; and  the  plaintiff  excepted.  The  plain- 
tiff then  demurred  to  the  said  motion;  but 
the  court  overruled  the  demurrer;  and  the 
plaintiff  again  excepted.  The  evidence  was 
then  introduced,  and  the  court  rendered  a 
judgment  that  the  said  judgment  of  the22d 
July,  1871,  entered  by  consent,  be  set  aside, 
so  far  as  concerns  the  defendant  William 
N.  McVeigh,  and  that  as  to  the  other  par- 
ties thereto  the  said  judgment  stand  as  it 
stood  at  the  date  of  the  entry.  And  the 
plaintiff  again  excepted,  and  applied  for  a 
writ  of  error;  which  was  awarded. 
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Claughton,  for  the  appellant. 
S.   F.  Beach  and  John  Howard,  for  the 
appellee. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

Want  of  jurisdiction  in  the  court  below  of 
the  proceeding  by  motion  in  which  the  judg- 
ment complained  of  here  was  rendered  is 
assigned  by  the  Bank  of  the  Old  Dominion 
as  one  of  the  errors  in  said  judgment. 

584  ♦The  entry  on  the  records   of  said 
court,   22d    July,    1871,   on    which    the 

motion  was  based,  is  in  these  words: 

"The  Bank  of  the  Old  Dominion  v,  Mc- 
Veigh &  Chamberlain  &  al. 

"Judgment,  by  consent,  in  favor  of  the 
plaintiff  for  ten  thousand  seven  hundred  and 
sixty  dollars,  the  debt  in  the  declaration 
mentioned,  with  interest  thereon  from  the 
1st  day  of  January,  1866.  till  paid,  and  costs. 

"Execution  on  the  judgment  to  be  stayed 
for  ninety  days,  and  in  the  event  of  an  ap- 
peal being  obtained  and  perfected  in  the  case 
of  the  Bank  of  the  Old  Dominion  v.  James 
H.  McVeigh  &  Son  &  al.,  decided  at  this 
term,  then  this  judgment  to  await  the  de- 
cision of  the  court  of  appeals,  and  abide  the 
result  thereof  in  the  said  case;  provided  the 
appeal  bond  in  that  case  be  sufficient  to 
secure  the  amount  of  both  judgments. 
"H.  O.  Claughton,  p.  q. 
"Brent  &  Wattles,  p.  d." 

Now,  if  this  entry  be  a  judgment  at  all 
(and  it  is  insisted  by  the  learned  counsel  for 
the  bank  that  it  is),  it  is  a  judgment  by  con- 
sent or  confession,  not  absolute,  but  on  the 
terms  and  conditions  set  out  in  the  agree- 
ment annexed.  In  such  a  case,  under  the 
agreement,  which  is  a  continuing  one,  it  is 
competent  for-  the  court  which  rendered  it 
to  deal  with  it  in  a  summary  way  and  see 
that  its  terms  are  complied  with.  It  is  said 
in  1  Tidd's  Practice,  560l  that  when  a  judg- 
ment is  confessed  upon  terms,  in  the  king's 
bench,  it  being  in  effect  but  a  conditional 
judgment,  the  court  will  take  notice  of  it  and 
see  the  terms  performed;  but  when  the 
judgment  is  acknowledged  absolutely,  and  a 
subsequent  agreement  made,  this  does  not 
affect  the  judgment;  and  the  court  will  take 
no  notice  of  it.  but  put  the  party  to  his  ac- 
tion on  the  agreement. 

We  do  not  doubt,  therefore,  that  the 

585  corporation   court    *of    the    city     of 
Alexandria    had    jurisdiction    of  the 

proceeding  by  motion  to  modify  the  judg- 
ment under  the  agreement  of  the  22d  July, 
1871,  of  record,  if  indeed  there  was  any 
such  judgment. 

This  brings  us  to  consider  the  Question 
raised  by  the  petition  of  James  H.  McVeigh 
(who  must,  on  said  petition,  be  treated  as  a 
plaintiff  in  error),  whether  there  ever  was 
any  such  judgment.  He  insijsts  that  there 
was  no  such  judgment,  and  that  the  court 
erred  in  treattncr  the  entry  of  the  22d  July, 
1871,  as  a  judgment  at  all;  that  it  was  only 
an  executory  agreement  of  the  parties  by 
their  counsel  for  a  judgment,  which  in  fact 
was  never  rendered,  and  that  instead  of 
recognizing  and  sanctioning  it  as  a  judg- 
ment as  against  him,  the  court  should  have 


treated  it,  in  the  proceedings  which  were  had, 
as  a  mere  agreement,  and  should  have  given 
judgment  thereon  accordingly  as  of  the  8th 
day  of  January,  1879. 

It  would  seem  to  be  sufficiently  clear  that 
the  entry  referred  to,  taken  in  connection 
with  the  record  of  the  case  in  which  it  was 
made,  has  the  requisite  certainty  of  a  judg- 
ment as  to  parties,  amounts,  dates,  &c.  The 
caption,  givmg  the  style  of  the  case,  plainly 
describes  the  plaintiff,  but  not  so  the  de- 
fendants. They  are  described  generally  as 
"McVeigh  &  Chamberlain  &  al.V  But  as  the 
bill  of  exceptions  shows  that  the  entry  was 
made  in  said  case  of  "The  Bank  of  the  Old 
Dominion  v.  McVeigh  &  Chamberlain,"  we 
may  look  to  the  declaration  and  propess  in 
the  suit  to  see  who  the  defendants  were. 
Thus  looking,  we  find  the  writ  commencing 
the  suit  was  against  James  H.  McVeigh  and 
James  Chamberlain,  trading  under  the  firm 
name  of  "McVeigh  &  Chamberlain,"  and 
William  N.  McVeigh.  The  declaration  is 
against  the  same  parties,  and  the  writ  was 
served  on  all  except  Chamberlain,  as  to 
whom  it  was  returned  not  found.  The  de- 
fendants, therefore,  referred  to  in  the  cap- 
tion to  the  entry  were  the  defendants  al- 
ready named,  except  Chamberlain,  he 
586  never  ♦having  been  before  the  court 
at  any  time,  and  the  plaintiff,  in  fact, 
conceding  that  he  was  not  embraced  as  a 
party  in  the  entry  of  the  supposed  judg- 
ment. The  amount  recovered,  if  recovery  it 
be,  with  interest,  corresponds  accurately 
with  the  amount  and  interest  in  the  dec- 
laration demanded. 

But  the  objection  urged  against  consider- 
ing this  entry  as  a  judgment  is  not  so  much 
for  uncertainty  as  for  the  alleged  absence  of 
expression  of  judicial  action.  It  is  essential 
to  a  judgment  that  it  be  a  judicial  determina- 
tion, an  adjudication  by  the  court.  If  this 
appear,  the  form  is  not  so  material.  Con- 
sideratum  est  per  curiam,  &c.,  is  the  old 
technical  formula  and  the  one  generally  fol- 
lowed; but  a  literal  observance  of  it,  al- 
though advisable,  is  not  indispensable; 
language  of  like  import  will  suffice. 

Now,  what  is  meant  by  this  entry:  "Judg- 
ment, by  consent,  in  favor  of  the  plaintiff 
for  ten  thousand  seven  hundred  and  sixty 
dollars,  the  debt  in  the  declaration  men- 
tioned, with  interest  thereon  from  the  1st 
day  of  January,  1866,  till  paid,  and  costs"? 
It  is  an  order  entered  by  the  court  in  a 
pending  cause,  by  the  consent  of  the  par- 
ties, to  be  sure,  but  nevertheless  an  order  of 
the  court,  it  matters  not  by  whom  it  was 
drawn,  whether  by  clerk  or  counsel,  and  the 
language  of  the  order  is  the  language  of  the 
court.  If  it  had  been  intended  as  a  mere 
agreement  of  parties  for  a  judgment,  the 
language  would  have  been  different.  It  is 
not.  that  judgment  is  to  be,  or  may  be,  or 
shall  be  rendered  by  the  court,  but  it  is  the 
actual  rendition  of  the  judgment  itself.  And 
what  difference  is  there  in  meaning  and 
legal  effect  between  the  language  employed, 
"judgment,  by  consent,  for  the  plaintiff," 
&c.?  and  the  iisual  formula,  "it  is  considered 
by  the  court,  by  consent  of  parties,  that  the 
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plaintiff  recover  the  sum,"  &c.?  The  mean- 
ing is  the  same.  The  term  "judgment/'  as 
used,  imports  judicial  action — determination 
— adjudication — and  "judgment,  by  consent, 
for  the  plaintiff  for  the  sum"  (named), 

537  is  an  ♦adjudication   that  the  plaintiff 
recover  that  sum.   And  so  it  has  been 

considered  and  treated  by  the  parties  and 
by  the  corporation  court.  In  the  agreement 
annexed,  it  is  styled  a  "judgment,"  on  which 
"execution  is  to  be  stayed,  &c."  The  mo- 
tion of  the  McVeighs  in  the  court  below 
was  a  motion,  in  express  terms,  "to  set 
aside  the  judgment  entered  in  the  cause 
on  the  9J2d  day  of  July,  1871,  same  being 
a  judgment  in  favor  of  said  Bank  of  the 
Old  Dominion,"  and  the  corporation  court 
acted  upon  it  as  a  judgment,  referring  to 
it  as  "the  judgment  rendered  in  this  court 
at  the  July  term,  1871." 

Adjudged  cases,  some  of  which  were  cited 
by  learned  counsel  in  argument,  in  which 
the  question  whether  particular  entries 
amounted  to  judgments  or  not,  was  pre- 
sented and  decided,  are  numerous,  and  the 
decisions  conflicting.  We  do  not  deem  it 
necessary  to  review  them,  as  we  are  of 
opinion,  for  the  reasons  already  stated,  that 
the  entry,  in  question  here  was  intended  to 
be  a  judgment,  and  has  all  the  essential 
qualities  of  a  judgment. 

The  main  contention  in  this  case  springs 
out  of  the  agreement  already  set  out,  which 
was  annexed  to  the  judgment.  The  record 
shows  that  the  bond,  called  in  the  agree- 
ment an  "appeal  bond,"  was  never  given.  It 
is  obvious  that  by  the  bond  styled  an  "ap- 

Eeal  bond"  was  intended  a  supersedeas 
ond,  which  should  operate  to  suspend  the 
execution  of  both  judgments,  and  secure 
their  payment  in  case  of  affirmance  here  of 
the  judgment  in  the  case  of  "The  Bank  of 
the  Old  Dominion  v.  James  H.  McVeigh  & 
Son  &  al."  The  bond  which  was  given  was  a 
bond  in  the  penalty  of  $200  only,  and,  though 
not  set  out  in  the  record,  was  evidently  such 
a  bond  as  is  required  on  awarding  a  writ  of 
error  without  a  supersedeas,  the  condition 
of  which  is  for  the  payment  of  damages, 
costs  and  fees.  The  bond,  or  such  one  as  the 
agreement  provides  for,  not  having  been 
given,  what  was  the  consequence?  How 
were  the  rights  of  the  parties  affected 

538  by  non-compliance  with   *this  provi- 
sion?    The    answer    to   this    question 

depends  on  the  construction  to  be  given  to 
the  said  agreement. 

On  behalf  of  the  bank,  it  is  contended 
that  the  execution  of  this  bond  was  an  es- 
sential part  of  the  agreement  that  the  judg- 
ment should  abide  the  result  of  the  decision 
by  this  court,  on  writ  of  error,  in  the  case 
of  the  Bank  of  the  Old  Dominion  v.  James 
H.  McVeigh  &  Son  &  others,  and  was  a 
condition  precedent,  the  performance  of 
which  was  necessary  to  entitle  the  Mc- 
Veighs to  the  benefit  of  that  agreement; 
and  as  there  was  no  performance,  the  judg- 
ment became  absolute. 

On  the  other  hand,  it  is  insisted  by  the 
counsel  for  the  Mcyeighs  that  the  stipula- 
tion for  the  suspension  of  execution  on  the 


judgment  for  ninety  days,  and  also  that  the 
judgment  should  abide  the  result  of  the  de- 
cision by  this  court  in  the  other  case,  was, 
in  each  particular,  absolute,  and  the  giving 
of  the  bond  was  required  as  a  condition  prec- 
edent only  to  the  suspension  of  execution 
on  that  judgment  while  the  other  case  was 
pending  here  on  writ  of  error. 

As  said  in  the  opinion  in  Talbott  v.  Rich- 
mond &  Danville  R.  R.  Co.  (3  Va.  Law  Jour- 
nal, 486),  to  ascertain  the  intent  of  the  par- 
ties is  the  fundamental  rule  in  the  construc- 
tion of  agreements;  (Canal  Co.  v.  Hill,  15 
Wall.  94) ;  and  in  such  construction,  courts 
look  to  the  language  employed,  the  subject 
matter,  and  the  surrounding  circumstances. 
They  are  never  shut  out  from  the  same  light 
which  the  parties  enjoyed  when  the  contract 
was  executed,  and  in  that  view  they  are  en- 
titled to  place  themselves  in  the  same  situa- 
tion which  the  parties  who  made  the  con- 
tract occupied,  so  as  to  view  the  circum- 
stances as  they  viewed  them,  and  so  to 
judge  of  the  meaning  of  words  and  of  the 
correct  application  of  the  language  to  the 
things  described.  Nash  v.  Towne,  5  Wall.  U. 
S.  R.  689,  699.  See  also  Maryland  v.  Railroad 
Co.,  22  Wall.  U.  S.  R.  105;  Moran  v,  Prather, 

23  Wall.  U.  S.  R.  492,  501. 
539  ♦Guided  by  these  principles,  wc  arc 

of  opinion  that  the  construction  placed 
on  the  agreement  by  the  defendants  in  er- 
ror is  the  proper  one.  It  is  the  only  reason- 
able one.  Here  were  two  suits  pending  at  the 
same  time,  in  the  same  court,  between  the 
same  parties,  presenting  the  same  questions, 
and  depending  on  the  same  evidence.  After 
trial,  verdict  and  judgment  in  one  case,  with 
which  the  defendants  were  dissatisfied,  and, 
for  correction  of  alleged  errors,  intended  to 
apply  to  the  appellate  court,  what  more  nat- 
ural and  reasonable  than  that  it  should  be 
agreed  between  the  parties  that  the  de- 
cision in  one  case  by  the  appellate  court 
should  be  conclusive  of  the  other,  and  that, 
pending  the  litigation  in  that  court,  the 
plaintiffs  rights  in  the  latter  case  should  not 
be  impaired  or  prejudiced?  Hence,  that  the 
plaintiff  should  have  immediate  judgment  in 
the  second  case,  as  in  the  first,  and  execu- 
tion of  the  judgment  should  be  suspended 
and  await  the  decision  of  this  court  in  the 
other  case,  provided  security  was  given 
against  loss  occasioned  by  such  suspensioa 
Such  an  arrangement  would  avoid  the  ex- 
pense, delay  and  vexation  attending  the 
trial  of  one  of  the  cases  in  the  court  below 
and  a  prosecution  of  a  writ  of  error  in  the 
same  case  here.  And  such,  we  think,  was 
the  agreement  actually  made. 

There  was  judgment  for  the  plaintiff  by 
consent,  and  there  is  no  doubt  that  the  agree- 
ment provides  for  an  unconditional  stay  d 
execution  for  ninety  days.  "In  the  event  of 
an  appeal  being  obtained  and  perfected'*  in 
the  other  case,  a  further  stay  is  provided  for, 
but  It  is  conditional,  as  expressed  by  the  con- 
cluding words,  "provided,  the  appeal  bond 
in  that  case  be  sufficient  to  secure  the  amount 
of  both  itidgments."  We  think,  that  con- 
struing this  agreement  in  reference  to  the 
subject  matter  and  in  the  light  of  the  sur- 
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rounding  circumstances,  with  a  view  to  dis- 
cover the  intention  of  the  parties,  we  are 
warranted  in  transposing  parts  of  it,  so  as  to 
read  thus:  "Execution  on  the  judgment  to 
be  stayed  for  ninety  days,  and  in  the 
640  ♦event  of  an  appeal  being  obtained 
and  perfected  in  the  case  of  the  Bank 
of  the  Old  Dominion  v.  James  H.  McVeigh 
&  Son  et  al.,  decided  at  this  term,  then  this 
judgment  to  abide  the  result  in  said  case, 
and  await  the  decision  of  the  court  of  ap- 
peals, provided  the  appeal  bond  in  that  case 
be  sufficient  to  secure  the  amount  of  both 
judgments."  By  this  transposition — an  ex- 
pedient in  the  construction  of  instruments, 
when  not  forbidden  by  the  plain  meaning, 
often  resorted  to  in  the  furtherance  of  a 
reasonable  and  probable  intent,  and  some- 
times rendered  necessary  to  avoid  conclu- 
sions so  repugnant  to  a  sense  of  justice  and 
sound  reason  as  to  be  not  fairly  imputable 
to  the  parties — the  judgment  is  "to  await 
the  decision  of  the  court  of  appeals,"  that  is, 
as  we  interpret  the  language,  is  not  to  be 
enforced  while  the  other  case  is  pending  in 
the  court  of  appeals,  "provided  the  appeal 
bond  in  that  case  be  sufficient,"  &c. — this 
proviso  or  condition,  in  its  application,  be- 
ing confined  to  the  suspension  of  proceed- 
ings to  enforce  the  judgment,  and  having 
no  relation  to  the  agreement  that  the  judg- 
ment is  "to  abide  the  result"  of  the  decision 
in  the  other  case. 

The  agreement  thus  read  expresses,  we 
think,  the  true  meaning  of  the  parties,  and 
that  is,  that  the  decision  by  this  court  in  the 
rase  of  the  Bank  v.  James  H.  McVeigh  & 
Son  and  others,  should  control  the  judgment 
in  the  other  case,  and  while  the  former  case 
was  pending  here,  execution  and  other  pro- 
ceedings to  enforce  said  judgment  should  be 
suspended,  provided  an  "appeal  bond" — that 
is,  a  supersedeas  bond — was  given  in  the  case 
here  sufficient  to  secure  both  judgments.  If 
no  such  bond  should  or  could  be  given  (and 
we  do  not  see  how,  under  the  statute,  such 
bond  to  secure  both  judgments  could  be 
given,  Codeof  1873,  ch.  178.  §  13), the  hands  of 
the  plaintiff  would  not  be  tied,  nor  its  rights 
in  any  way  impaired  or  prejudiced.  Execu- 
tion at  law  could  have  been  sued  out  at  any 
time  to  subject  the  personal  property 
541  of  the  defendants,  or  ♦proceedings  in 
equity  instituted  and  prosecuted  to 
subject  their  lands. 

The  agreement  we  are  construing  was 
drawn  by  the  plaintiff's  counsel,  and  was 
doubtless  hr^tily  prepared  and  executed  at 
the  termination  of  the  trial  in  the  first  case, 
and  probablv  in  the  midst  of  the  business  of 
the  court.  However  that  may  be,  it  is  diffi- 
cult to  believe,  that  the  intelligent  counsel 
for  the  plaintiff  would  ever  have  demanded, 
or  the  equally  intelligent  counsel  for  the 
defendants  have  assented  to  such  an  agree- 
ment as  this  is,  if  now  rightlv  construed  by 
the  learned  counsel  for  the  plaintiff  in  error 
here.  If  his  construction  is  ricrht,  the  de- 
fendants agreed  to  confess  judgment  for  a 
debt  of  large  magnitude,  w^hich  they  denied 
they  owed,  and  to  continue  bound  by  it.  un- 
less they  performed  a  condition,  which   it 


was  practically,  if  not  legally,  impossible 
for  them  to  perform,  and  that  too  although 
it  should  be  authoritatively  determined  in  the 
manner  agreed  upon,  that  they  did  not  owe 
one  dollar  of  the  debt.  It  is  in  the  highest 
degree  improbable,  that  the  defendants  or 
their  counsel  so  understood  the  contract 
when  it  was  entered  into.  The  defendants 
were  under  no  such  stress  as  to  be  forced  into 
an  undertaking  of  such  a  character.  They 
might  have  proceeded  with  the  trial  of  the 
second  case,  and  if  verdict  and  judgment 
had  been  rendered  against  them,  they  might, 
by  writ  of  error  in  that  case,  have  tested 
the  correctness  of  the  decision  in  the  ap- 
pellate court,  as  they  did  in  the  first  case, 
and  with  like  result.  And  this  course  would 
no  doubt  have  been  pursued,  if  they  had  not 
supposed  that  the  same  end  would  have 
been  attained  by  the  agreement  made. 

Although  where  the  meaning  of  an  in- 
strument is  clear,  an  erroneous  construction 
of  it  by  the  parties  to  it  will  not  control  its 
effect,  yet  where  there  is  doubt  as  to  the 
proper  meaning  of  it,  the  construction  which 
the  parties  themselves  have  put  upon  it  is 
said  to  be  entitled  to  great  considera- 
648  tion.  ♦Railroad  Co.  v.  Trimble,  10 
Wall.  U.   S.   R.  367,  377. 

Notwithstanding  the  writ  of  error  was 
awarded  by  this  court  in  the  first  case  in 
1871,  and  the  plaintiff  in  error  then  failed  to 
give  such  bond  as  the  agreement  required, 
and  the  case  was  not  decided  by  this  court 
until  1875,  and  on  the  second  writ  of  error, 
not  until  1876,  the  plaintiff  did  not,  in  the 
meantime,  take,  nor  has  ever  taken,  any 
steps  to  enforce  the  judgment  in  the  second 
case,  thereby  seeming  to  construe  the  agree- 
ment to  mean,  as  the  defendants  construed 
it,  that  the  judgment  in  the  second  case  was 
to  abide  the  result  of  the  decision  by  this 
court  in  the  first  case,  whether  the  bond  re- 
quired by  the  agreement  was  given  or  not. 

It  is  not  to  be  supposed  for  a  moment, 
under  the  circumstances  of  the  litigation  be- 
tween these  parties,  that  the  plaintiff  would 
have  delayed  all  this  time,  or  even  at  all, 
after  the  failure  to  give  the  bond,  to  prose- 
cute hh  remedies  on  a  judgment  by  which 
the  defendants  were  considered  as  irrevo- 
cably bound.  The  delay  can  be  reasonably 
accounted  for  only,  as  it  seems  to  us,  upon 
the  supposition  that  it  was  the  agreement 
and  understanding,  recognized  by  both  par- 
ties, that  the  judgment  confessed  in  the 
second  case  should  be  controlled  by  the 
final  decision  of  this  court  in  the  first,  and 
"abide  the  result  thereof." 

Again,  as  has  been  said  in  another  case,  if 
there  were  any  doubt  as  to  the  construction 
which  should  be  given  to  the  agreement,  that 
construction  should  be  adopted  which  would 
be  more  to  the  advantage  of  the  defendants, 
upon  the  general  ground  that  a  party  who 
takes  an  agreement  prepared  by  another,  and 
upon  its  faith  incurs  oMifrations  or  parts 
with  his  property,  should  have  a  construc- 
tion given  to  the  instrument  favorable  to 
him;  and  on  the  further  ground  that  when  an 
instrument  is  susceptible  of  two  construc- 
tions,   theoneworkinginjustice  and  the  other 
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consistent  with  the  right  of  the  case, 
648  that  one  should'  be  favored  ♦which 
standeth  with  the  right.  Noonan  v.  Bradley, 
9  Wall.  U.  S.  R.  394,  407. 

Of  the  two  constructions  put  upon  the 
agreement  in  this  case  by  opposing  counsel, 
the  one  we  have  adopted  "standeth  with  the 
right";  and  is  consistent  with  sound  reason, 
as  we  think,  and  we  are  of  opinion,  upon 
the  whole  matter,  that  there  is  no  error  in 
the  judgment  complained  of  here,  and  that 
it  should  be  affirmed. 

MONCURE,   P.,   dissented. 

Judgment  affirmed. 


644 


*Marke]l8  v.  MarkeUs. 

November   Term,    1879,   Richmond. 


Conntrnctlon    of    1V111 — Resldnarir    Clause. 

— M,  by  his  will,  made  in  December,  1864,  after  di- 
recting the  payment  of  his  debts,  gives  to  his  wife 
all  the   property   of  every  kind   which  belonged  to 
her  at  the  time  of  their  marriage,  and  in  addition 
thereto    he   gives   to    her    for   her   natural   life    the 
house  in  which  he  lives,  with  the  yard  and  garden 
attached,  and  his  servant  girl  A,  and  any  increase 
she  may  have;  and  he  gives  her  in   absolute  right 
one-half  of  his  personal   property.     He  gives  to  his 
nieces   IS,   and   S,    certain    articles   and   Confederate 
bonds,  and  also  A,  at  the  death  of  his  wife.     The 
residuary  clause  of  the  will  is  as  follows: 
5th.  All  the  rest  and  residue  of  my  estate  is  to  be 
divided   into  two   equal   shares,   and   I   give   one- 
half  to  my  sons  J  and  A,  and  the  other  half  to  my 
nieces  above  named;  but  if  from  any  cause  either 
alienage  or  confiscation,   cither  of   my   said  sons 
cannot  take   or   hold   the   share   hereby   given    to 
him,  then  in  that  event  I  give  the  share  of  such 
one  to  my  two  nieces  above  named — Held:     The 
house    and    lot    given   to    the    wife    for    her    life 
passes  under  the  residuary  clause  of  the  will  to 
the    sons   and   nieces   in    equal   shares;    and    this 
though   there   is   some   evidences   of   conversation 
between  M  and  his  wife  of  an  intention  that  his 
Fons  siiould  have  the  house  and  lot. 

This  case  was  heard  in  Staunton,  and  was 
decided  at  Richmond.  It  was  a  bill  filed  by 
James  Henry  Markell  and  Arthur  Markell 
against  Sally  Morgan  Markell  and  Elmira 
Markell.  The  question  is  whether  the  house 
and  lot  devised  by  John  Markell,  the  father 
of  the  plaintiffs,  to  his  widow  for  her  life, 
passed  under  the  residuary  clause  of  John 

MarkelPs  will  to  the  plaintiffs  and  de- 
646    fendants,  or  *passed  to  the  plaintiffs  on 

the  death  of  the  widow.  The  court  be- 
low held  that  it  passed  to  the  plaintiffs  and 
defendants  equally.  And  the  plaintiffs  ob- 
tained an  appeal  to  this  court.  The  case  is 
fully  stated  by  Judge  Moncure  in  his  opinion. 

Dandrige  &  Pendleton,  for  the  appellants. 
Wm.  L.  Clarke,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  controversy  in  this  case  is,  as  to  the 
true  construction  of  the  will  of  John  Mar- 
kell, and  is  between  his  devisees — his  two 
sons,  James  Henry  Markell  and  Author  Mar- 
kell, and  his  two  nieces,  Elmira  Markell  and 


Sally  Morgan  Markell.  The  said  will  is  in 
the  words  and  figures  following,  to  wit: 

"I,  John  Markell,  of  Winchester,  Vir- 
ginia, do  make  my  last  will  and  testament 
as  follows: 

"1st.  I  desire  all  my  debts  to  be  paid  bj 
my  executor. 

"2d.  I  give  to  my  wife  Mary  all  the  prop- 
erty of  every  kind  which  belonged  to  her  at 
the  time  of  our  marriage;  and  in  additioa 
thereto,  I  give  to  her,  for  and  during  her 
natural  life,  the  house  in  which  I  now  live, 
with  the  yard  and  garden  attached  thereto, 
and  my  servant  girl  Adeline,  and  any  in- 
crease which  she  may  have;  and  I  give  to 
my  said  wife,  in  absolute  right,  one-third  of 
my  personal  estate,  and  she  shall  have  the 
right  to  take  any  of  the  personal  property, 
at  the  appraisement  price,  in  part  of  her 
share. 

"3d.  I  give  to  my  niece  Elmira  Markell  the 
portrait  of  my  deceased  daughter  Bettit, 
and  the  ambrotype  of  my  deceased  wife; 
and  I  give  my  engravings  to  my  niece  Sally 
Morgan   Markell,   and  family  bible    to  my 

niece  Elmira. 
646  *"4th.  I  give  to  my  nieces  my  Con- 
federate State  bonds,  to  be  delivered 
to  them  in  kind,  my  servant  Adeline  and  any 
increase  that  she  may  have,  subject  to  my 
wife's  life  estate,  and  such  of  my  beds  and 
bed  clothing  as  my  wife  shall  not  take  at 
the  appraisement  price. 

"5th.  All  the  rest  and  residue  of  my  estate 
to  be  divided  into  two  equal  shares,  and  I 
give  one-half  to  my  two  sons,  James  Henry 
Markell  and  Author  Markell,  and  the  other 
half  to  my  nieces  above  named;  but  if.  from 
any  cause,  either  alienage  or  confiscation, 
either  of  my  said  sons  cannot  take  or  hold 
the  share  hereby  given  to  him,  then  and  m 
that  event  I  give  the  share  of  such  one  ♦© 
my  two  nieces  above  named. 

"6th.  I  appoint  my  friend.  Philip  Wil- 
liams, executor  of  this  my  last  will. 

"7th.  I  hereby  revoke  all  former  wills. 

"Given  under  my  hand  and  seal  this  7th 
day  of  December,  1864. 

"John  Markell,   [Seal] 

"Signed,    sealed    and    proclaimed    by   the 
testator  as  his  last  will  in  our  presence,  who. 
in  the  presence  of  the  testator  and  at  his 
request,  and  in  the  presence  of  each  other, 
have  subscribed  our  names  as  witnesses. 
•    "P.    Williams. 
"John  D.  Marvin." 
"At  a  court  held  for  Frederick  county  on 
Monday,  May  1st,  1865,  this  last  will  of  John 
Markell,   deceased,  was  produced  to  the  coart 
and  proved  by  the  oath  of  P.  Williams  and 
John  D.  Marvin,  the  subscribing  witnesses, 
thereto  and  ordered  to  be  recorded. 

"J.  C.  Riely.  Clerk." 
This  bill  was  filed  in  the  circuit  court  for 
Frederick  county  in  1878,  bv  th^^  said 
547      James    Henry   Markell   and     ♦Arthi'r 
Markell,  ajjainst   the  said  EVnirr  Ma*"- 
kell  and  Sally   Morgan   Markell.  '^he  com- 
plainants,   in   their   said   bill,    among   other 
thines.  allege  "that  amongst   the   property 
(Revised  was  the  house  in  which  the  testator, 


188 


88  GRATT. 


VisGiNiA  Reports,  Annotated. 


548,  640,  660 


at  the  date  of  the  execution  of  this  will,  lived; 
which  he  left  to  his  wife  for  life.  She  is  dead, 
and  your  orators  arc  his  only  heirs  at  law. 
They  claim  the  said  real  estate,  which  is  lo- 
cated in  Winchester,  and  deny  that  any  oth- 
ers than  themselves  are  interested  in  it." 

The  complainants  then  set  forth  the  resid- 
uary clause  of  the  will,  and  say  that  "it  is 
under  this  clause  that  the  said  S.  M.  and  E. 
Markell  claim  one-half  of  the  reversionary 
interest  in  said  house  and  lot  after  the  death 
of  testator's  wife.  Your  orators  were  ad- 
vised by  the  late  P.  Williams,  the  counsel  of 
the  testator,  and  by  other  eminent  legal 
gentlemen,  that  the  will  left  the  property  to 
them  as  heirs  at  law,  after  the  death  of  the 
testators  wife.  The  testator  had,  before  reach- 
ing the  residuary  clause,  designated  his  wish 
as  to  certain  specific  parcels  of  real  and  per- 
sonal property.  He  had  much  other  real  and 
personal  property  to  dispose  of,  other  slaves, 
another  house,  &c.  Then  as  to  this  residuum 
of  property  he  makes  a  disposition  evidently 
excluding  from  his  contemplation  the  other 
property.  He  confines  the  residuary  clause 
to  this  real  and  personal  estate  other  than 
that  already  disposed  of.  Prior  to  the  execu- 
tion of  the  will,  up  to  the  time  of 'the  ex- 
ecution, at  the  very  time  of  its  execution, 
and  thereafter  until  his  death,  the  testator 
explained  and  declared  that  this  property 
was  to  be  the  absolute  property  in  fee  sim- 
ple of  your  orators  after  the  death  of  the 
wife,  and  that  his  will  so  provided  and 
meant.  This  testimony,  which  in  due  time 
your  orators  will  produce,  explains  any  la- 
tent ambiguity  on  the  face  of  the  will.  The 
house  in  dispute  was  the  testator's  residence, 
and  the  will  provided  for  her  holding  it 
and  other  property  in  lieu  of  dower." 

They  therefore  pray  that  the  said 
548  Sally  Morgan  Markell  *and  Elmira 
Markell  be  made  defendants  to  the 
bill,  that  the  said  house  and  lot  and  appur- 
tenances be  decreed  to  the  complainants, 
and  that  they  may  have  general  relief. 

The  said  Elmira  Markell  and  Sally  M. 
Markell  filed  their  answer  to  the  said  bill, 
in  which  answer  they  said,  among  other 
things,  that  by  the  said  will  "the  decedent 
intended  to  dispose,  and  did  dispose,  of  ail 
the  property  w^hich  he  then  possessed;  but 
your  respondents  deny  the  statements  of  the 
bill  as  to  the  intention  of  the  testator  in  re- 
guard  to  the  house  and  lot  referred  to  in  the 
bill,  though  such  allegations  are  immaterial 
to  the  consideration  of  this  case,  and  they 
claim  that  they  are,  in  moral  right,  as  wetl 
as  In  legal  effect,  entitled  to  one-half  of  the 
said  house  and  Int  rnder  the  residuary  clause 
of  the  said  will."  "Your  respondents  were 
the  nieces  of  the  saM  decedent,  the  daughters 
of  a  brother  for  whom  the  testator  had  the 
tenderest  affection,  and  whose  welfare  he 
ever  had  before  his  mind;  one  who  was  with- 
out means  and  in  embarrassed  circumstances, 
while  the  testator  wps  p  thrifty  and  success- 
ful man.  Your  respondents  were  each  to  him 
as  a  daughter,  and  as  it  became  evident  that 
their  own  father,  thronn^h  delicate  health, 
seemed  soon  about  to  leave  them  helpless, 
the  decedent  became  the  more  interested  in 


their  behalf,  and  so  remembered  them,  not 
only  affectionately,  but  also  substantially,  in 
the  disposition  of  his  estate.  Your  respond- 
ents deny  all  the  allegations  of  the  bill  upon 
which  the  complainants  base  their  claim  to 
an  exclusive  ownership  of  the  said  house 
and  lot,  and  prav  that  they  may  be  held  to 
strict  proof  of  the  same." 

The  following  was  agreed  to  and  signed 
by  the  parties,  by  their  counsel,  and  filed  as 
evidence  in  the  case: 

"Statement  of  Facts. 
"John  Markell  made  his  will  December  7, 
1864;  he  died  February  9,  1865.     When  he 
made  his  will,  and  when  he  died,  he  owned 

the  following  real  estate: 
549        ♦"1st.  The  house  and  lot  left  to  Mrs. 
Markell  (afterwards  Mrs.  Mary  Kohl- 
housen)   for  life,  referred  to  in  the  will  of 
John  Markell,  deceased. 

"2d.  The  house  and  lot  in  Winchester  in 
which  John  Markell  lived. 

"3d.  A  vacant  lot  in  Winchester,  on  the 
corner  of  Warwick  and  Kent  streets,  worth 
in  good  money  about  $800. 

"4th.  A   house   and   lot    on   East  lane  in 
Winchester,  worth  about  $800  in  good  money. 
Also    the    following    personalty:  numerous 
bonds   and   considerable   personal   property 
not  specifically  mentioned  in  John  Markell's 
will,  as  appears  in  the  appraisement,  com- 
missioner's reports,  and  statements  filed  in 
the  papers  of  J.  H.  and  A.  S.  Markell  v,  J. 
Markell's  adm'r  &  al.,  amounting  to  some 
thousands   of  dollars  in  value.  Nov.  23d,  187S. 
"James    H.    Markell, 
"Michael    Hassett." 
"Endorsement. 
"Nov.    26,    1878.  We     consent    that    the 
within  may  be  read  as  the  depositions  of  the 
persons  who  sign  it. 

"Wm.    L.    Clark: 

"Counsel  for  defendants. 
"Dandridge  &  Pendleton, 
"Attorneys  for  complainants.'' 

"It  is  also  agreed  that  the  original  will  of 
John  Markell  is  in  the  handwriting  of  P. 
Williams,  deceased,  who  was  a  lawyer  at  the 
Winchester  bar  for  forty  years. 

"Dandridge     &     Pendleton, 
"Attorneys. 
"Wm.  L.  Clark, 

"Counsel   for  defendants." 

Three  depositions  were  taken  and 
5C0  filed  as  evidence  in  ♦the  case  in  behalf 
of  the  complainants,  who  testified, 
among  other  things,  in  substance,  as  follows : 
1st.  Adeline  Siscoe  testified,  that  in  1864. 
she  lived  with  John  Markell's  wife — his  third 
and  last  wife — she  knew  him — was  his  serv- 
ant— had  belonged  to  him,  and  was  raised 
by  him.  "Before  his  will  was  made,  he  said 
he  intended  the  house  he  lived  in  for  her,  his 
wife,  to  do  as  she  pleased  with  it.  She  would 
not  accept  it  that  way,  because  she  said  that 
at  her  death  she  would  rather  it  would  go 
to  the  boys — T  mean  his  two  sons.  This  talk 
was  two  or  three  davs  before  the  will  was 
written.  He  said  in  replv,  that  if  she  wished 
It  that  way  let  it  be  so." 
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The  defendants  excepted  to  the  foregoing 
deposition,  so  far  as  it  introduces  any  evi- 
dence of  the  intentions  of  the  said  decedent 
as  to  what  disposition  he  desired  to  have 
made  of  his  property;  also  of  any  statement 
of  Mrs.  Markell,  the  same  being  incompe- 
tent. Not  waiving  the  exception,  they  pro- 
ceeded to  cross-examine  the  witness,  and 
among  other  questions  asked  her:  **2d  ques- 
tion. Were  you  present  when  the  conversa- 
tion occurred  which  you  repeat,  that  Mr. 
Markell  had  with  his  wife?'*  To  which  ques- 
tion she  gave  the  following  "Answer.  I 
was  there.  It  w^as  in  his  house.  I  was  in  his 
bed  room.  No  one  was  present  but  myself 
and  him  and  his  wife.  He  was  talking  about 
making  the  will.  I  recollect  the  conversation 
distinctly.  I  don't  know  how  long  it  was  be- 
fore he  died.  It  was  not  a  great  while.  I  did 
not  see  him  sign  the  will.  I  was'nt  in  his  room 
when  the  will  was  signed.  I  never  saw  the 
will."  "3d  question.  How  do  you  manage  to 
recollect  the  conversation  thus  referred  to — 
when  did  Mr.  Markell  die?"  To  which  she 
gave  the  following  "Answer.  Mr  Markell 
died  in  February,  1865,  during  the  war.  I 
have  been  remembering  the  conversation.*' 

2d.  Miss  S.  E.  Clipstine,  in  answer  to  a 
question  propounded  to  her  by  com- 
551  plainants:  "Please  state  anything  ♦you 
may  know  of  the  disposition  that  Mr. 
John  Markell  intended  should  be  made  after 
his  wife's  death  of  the  house  in  which  he  re- 
sided and  which  by  his  will  was  left  to  his 
wife  for  her  life,"  (to  which  evidence  the  de- 
fendants excepted),  said  as  follows:  "He 
wished  to  leave  it  to  her  subject  to  her  own 
will,  but  she  said.  No,  Mr.  Markell,  you 
have  sons,  and  it  ought  to  go  to  them  at 
my  death;  and  he  said.  Well,  Mary,  if  you 
wish  it  so  it  shall  be  so;  that  is  what  she 
told  us,  my  sister  and  myself,  frequently. 
We  were  living  on  her  property,  and  she 
came  frequently  to  see  us,  and  every  time 
she  came  she  mentioned  the  subject.  She 
hadn't  any  other  thought  or  wish." 

3d.  Fanny  A.  Clipstine  (to  whose  evidence 
the  defendants  also  excepted)  testified  to 
the  same  effect  as  did  her  said  sister. 

On  the  11th  day  of  March,  1879,  the  cause 
came  on  to  be  heard,  &c.;  when  the  court  was 
of  opinion  and  decreed  "that  the  true  con- 
struction of  the  will  of  John  Markell,  de- 
ceased, is  that  the  complainants,  his  sons,  and 
the  defendants,  his  nieces,  are  jointly  and 
equally,  share  and  share  alike,  entitled  to  the 
reversion  of  the  house  and  lot  referred  to  m 
the  bill,  and  that  said  reversion  hath  now 
fallen  in  by  the  death  of  Mrs.  Markell  (after- 
wards Mrs.  Kohlhouson),  the  life  tenant; 
and  it  further  appearing  that  the  said  prop- 
erty is  not  susceptible  of  partition  in  kind, 
a  sale  of  the  same  was  accordingly  decreed, 
as  mentioned  in  the  said  decree. 

From  which  said  decree,  adjudging  that 
under  the  said  will  the  complainants,  the 
said  two  sons  of  the  testator,  and  the  defend- 
ants, his  said  two  nieces,  are  jointly  and 
equally,  share  and  share  alike,  entitled  to 
the  reversion  of  the  said  house  and  lot.  which 
reversion  hath  now  fallen  in  by  the  death  of 
the  life  tenant  aforesaid,  the  said  complain- 


ants applied  to  a  judge  of  this  court  for  an 
appeal;  which  was  accordingly  allowed. 

Did  the  testator  intend  by  his  will  to 
558  give  to  his  two  ♦nieces  a  moiety  of  the 
reversion  or  remainder  of  the  house 
and  lot  given  to  his  wife  for  and  during  her 
natural  life,  or  did  he  intend  thereby  to  give 
to  his  two  sons  the  whole  of  said  reversion  or 
remainder,  or  to  leave  it  undisposed  of  by  his 
will,  so  that  it  would  devolve  on  his  said 
two  sons  as  his  only  heirs  at  law?  This  is 
the  question  which  we  now  have  to  solve. 

In  the  construction  of  a  will,  the  inten- 
tion of  the  testator,  as  therein  signified,  must 
prevail  and  be  carried  into  effect,  if  it  be  le- 
gal and  the  testator  be  sane. 

There  is  no  doubt  about  the  sanity  of  the 
testator  in  this  case.  He  was  certainly  sane 
when  he  made  and  published  his  will.  Nor  is 
there  any  doubt  that  but  such  a  testator  can 
disinherit  his  own  issue,  and  leave  his  whole 
estate  to  strangers.  Much  less  is  there  any 
that  he  may  leave  a  moiety  of  his  estate  to 
his  two  nieces,  to  whom  he  was  greatly  at- 
tached, and  who  were  in  great  need  of  his 
bounty,  especially  when,  by  his  will,  he  gives 
the  other  moiety  to  his  two  and  only  heirs  at 
law,  after  amply  providing  for  his  wife. 

The  will  in  this  case  was  written,  not  by 
an  illiterate  testator,  but  by  Philip  Williams, 
the  executor  therein  named,  a  distinguished 
lawyer  of  more  than  forty  years  practice.  It 
is  plainly  indicated  in  the  will  that  the  tes- 
tator intended  thereby  to  dispose  of  his 
whole  estate  in  possession  or  in  action. 

"I,  John  Markell,  of  Winchester,  Virginia, 
do  make  my  last  will  and  testament  as  fol- 
lows," is  the  first  clause  of  the  will,  and  just 
such  a  clause  as  might  be  expected  in  a  will 
in  which  the  testator  intends  to  dispose  of 
his  whole  estate,  leaving  no  part  of  it  to  de- 
volve, by  mere  operation  of  law,  on  his  heirs 
or  next  of  kin. 

"1st.  I  desire  all  my  debts  to  be  paid  by  my 
executor,"  is  the  second  clause,  and  just  such 
a  one  as  might  be  expected  in  such  a  will; 
thus  plainly  indicating  that  the  testator  in- 
tended, first,  that  his  estate,  or  so 
558  much  of  it  as  ♦might  be  necessary  for 
the  purpose,  should  be  applied  to  the 
payment  of  his  debts,  and  all  his  remaining 
estate,  after  the  payment  of  his  debts,  should 
be  disposed  of  as  is  diected  by  his  will. 

"2d.  I  give  to  my  wife  Mary  all  the  prop- 
erty, of  every  kind  which  belonged  to  her  at 
the  time  of  our  marriage,  and  in  addition 
thereto,  I  give  to  her,  for  and  during  her 
natural  life,  the  house  in  which  I  now  live, 
with  the  yard  and  garden  attached  thereto, 
and  my  servant  girl  Adaline,  and  any  in- 
crease which  she  may  have;  and  I  fdve  to 
my  said  wife,  in  absolute  right,  one-third  ^f  | 
my  personal  estate,  and  she  shall  have  the 
right  to  take  any  of  the  i)ersonal  property,  at 
the  appraisement  price,  in  part  of  her  share." 
This  is  the  provision  made  by  the  testatt"^r 
for  his  wife,  and  it  seems  to  he  perfectly 
plain.  Indeed,  no  ouestion  has  been  raised 
about  it.  The  provision  is  by  an  absolute 
gift,  except  as  to  the  house,  yard  and  gar- 
den, and  servant  girl  Adaline  and  any  in- 
crease she  might  have,  therein  mentioned. 
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which  are  given  to  her  for  and  during  her 
natural  life. 

The  next  is  a  gift  of  some  small  memen- 
toes to  the  testator's  two  nieces. 

"3d.  I  give  to  my  niece,  Elmira  Markell, 
the  portrait  of  my  deceased  daughter  Bettie, 
and  the  ambrotype  of  my  deceased  wife,  and 
I  give  my  engravings  to  my  niece  Sally 
Morgan  Markell,  and  my  family  Bible  to  my 
niece  Elmira."  There  can  certainly  be  no 
doubt  as  to  the  meaning  of  the  testator  in 
this  clause.  Nor  can  there  be  any  as  to  his 
meaning  in  the  next,  viz: 

"4th.  I  give  to  my  nieces  my  Confederate 
States  bonds,  to.  be  delivered  to  them  in 
kind,  my  servant  Adaline  and  any  increase 
that  she  may  have,  subject  to  my  wife's  life 
estate,  and  such  of  my  beds  and  bed  cloth- 
ing as  my  wife  shall  not  take  at  the  ap- 
praisement price." 

Then  follows  the  residuary  clause  of  the 

will,  which  seems  to  be  perfectly  plain, 

554       but  is  the  clause,  and  the  only  *clausc, 

of    the    will    about    the    meaning    of 

which  there  is  any  controversy. 

"5th.  All  the  rest  and  residue  of  my  es- 
tate is  to  be  divided  into  two  equal  shares, 
and  I  give  ^ne-half  to  my  two  sons,  James 
Henry  Markell  and  Author  Markell,  and  the 
other  half  to  my  nieces  above  named;  but  if, 
from  any  cause,  either  alienage  or  confisca- 
tion, either  of  my  said  sons  cannot  take  or 
hold  the  share  hereby  given  to  him,  then, 
and  in  that  event,  I  give  the  share  of  such 
one  to  my  two  nieces  above  named." 

Could  more  comprehensive  words  have 
been  used  to  embrace  the  whole  residuary 
estate,  real  and  personal,  in  possession,  re- 
mainder or  reversion,  which  had  not  previ- 
ously in  the  will  been  disposed  of?  "All  the 
rest  and  residue  of  my  estate  is  to  be  divided 
in  two  equal  shares."  It  is  contended  by  the 
appellants,  by  counsel,  that  these  most  com- 
prehensive words  were  not  intended  by  the 
testator  to  embrace  the  reversion  or  remain- 
der of  the  house  and  lot  given  by  him  to  his 
wife  for  life,  though  it  is  not  contended  that 
they  were  not  intended  to  embrace  the  rever- 
sion or  remainder  of  the  servant  girl  Adaline 
and  any  increase  she  might  have.  Why  not 
embrace  the  one  as  well  as  the  other?  Sup- 
pose that  he  certainly  did  intend  to  embrace 
the  said  reversion  or  remainder  of  both — 
how  could  he  have  used  more  suitable  and 
comprehensive  language  to  express  such  in- 
tention? The  will  was  written  by  an  enlight- 
ened lawyer  of  forty  years'  practice.  Must  he 
not  have  known  that  the  comprehensive 
words  which  he  used  expressly  included  the 
said  reversion  or  remainder?  and  if  the  tes- 
tator did  not  in  fact  intend  to  .include  it, 
would  not  the  dranprhtsman  of  the  will  have 
therein  used  additional  language  to  explain 
the  testator's  meaning  and  to  avoid  other- 
-wise  inevitable  misconstruction? 

"But  if  from  any  cause,  either  alienage  or 
confiscation,  either  of  my  said  sons  cannot 
take  or  hold  the  share  hereby  given  to  him, 
then  and  in  that  case  I  give  the  share 
655  of  *such  one  to  my  two  nieces  above 
named."  It  is  not  plain  that. the  tes-. 
tator  intended  to  embrace  in  this  provision 
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his  son's  portion  of  the  reversion  or  remain- 
der of  the  house  and  lot  given  to  his  wife  for 
her  life  as  aforesaid?  Could  he  have  intended 
that  if  from  any  cause,  either  alienage  or 
confiscation,  either  of  his  said  sons  could 
not  take  or  hold  the  share  given  to  him  by 
the  will,  then  and  in  that  event  the  two 
nieces  should  have  all  of  said  share,  except 
of  the  said  reversion  or  remainder,  but  that 
his  share  of  that  should  be  confiscated  or  be 
subject  to  be  disposed  of  otherwise  than  the 
rest  of  his  said  share?  If  he  had  so  intended, 
would  not  the  draughtsman  of  the  will,  and 
especially  such  a  draughtsman,  have  used 
plain  language  to  avoid  otherwise  inevita- 
ble doubt  and  misconstruction? 

By  the  4tb  clause  of  the  will,  as  we  have 
seen,  the  testator  gave  to  his  nieces  his 
servant  Adaline  and  any  increase  she  might 
have,  subject  to  his  wife's  life  estate  therein; 
which  shows  that  when  he  made  his  will  he 
had  in  his  mind  the  reversion  or  remainder 
of  the  estate,  real  and  personal,  given  to  his 
wife  for  her  life;  and  the  presumption  is 
that  he  intended  to  dispose,  by  his  will,  of 
the  whole  of  the  said  reversion  or  remainder. 
He  expressly  disposes  of  a  portion  of  it  by 
the  4th  clause  of  the  will,  and  just  as  plainly 
disposes  of  the  residue  of  it  by  the  compre- 
hensive words  used  in  the  5th  or  residuary 
clause  of  the  will. 

The  only  remaining  clauses  of  the  will,  the 
6th  and  7th,  confirm  the  view  hereinbefore 
presented,  that  the  testator  intended  by  his 
will  to  dispose  of  his  whole  estate,  in  posses- 
sion, remainder  or  reversion — the  6th  being, 
"I  appoint  my  friend  Philip  Williams  execu- 
tor of  this  my  will";  and  the  7th  being,  "I 
hereby  revoke  all  former  wills."  And  then 
follow  the  concluding  words  of  the  will: 

"Given  under  my  hand  and  seal  this  7th 
day  of  December,  1864. 

"John   Markell.  .[Seal.]" 
556         *At  the  foot  of  which  is  a  very  full 
and  formal  attestation  clause: 
"Signed,  sealed  and  proclaimed  by  the  tes- 
tator as  his  last  will,  and  in  our  presence, 
who,  in  the  presence  of  the  testator,  and  at  his 
request,  and  in  the  presence  of  each  other, 
have  subscribed  our  names  as  witnesses. 
"P.  Williams. 
"John   W.   Marvin." 
The  only  evidence  in  the  case  being  that  of 
the  three  witnesses  introduced  by  the  com- 
plainants, is  wholly  insufficient  to  affect  the 
construction    of   the    will,   the    meaning    of 
which  seems  to  be  therein  plainly  expressed, 
as  hereinbefore  shown.     A  will   cannot  be 
contradicted   by   parol    testimony,   however 
positive    it    may    be,    or    however    recently, 
given   after  the   execution   of  the   will.     In 
this  case  the  testimony  was  given  more  than 
thirteen   years  after  the  execution  of  the  will, 
with  which  neither  of  the  said  three  witnesses 
had  any  connection,  nor  on  which  occasion 
was  either  of  them  present.     One  of  them. 
Adaline  Siscoe,  was  a  slave  of  the  testator, 
and    testifies   to   w;hat   she    says    she   heard 
the  testator  and  his  wife  say  to  each  other 
two  or  three  days  before  the  will  was  writ- 
ten.    The    other   two.   S.    E.    Cljpstine   and 
Fanny   Clipstine,   w^ho   were    living   on   the 
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property  of  the  testator's  wife,  and  she  came  •  *•    Attachment     Bond— Decree     of 


frequently  to  see  them,  and  every  time  she 
came  she  mentioned  the  subject — their  testi- 
mony is  of  what  they  profess  to  have  heard 
the  testator,  and  especially  his  wife,  say  in 
regard  to  the  disposition  intended  by  the 
testator  to  be  made  of  the  house  and  lot  in 
question,  after  the  death  of  his  wife.  Surely 
such  testimony  can  have  no  weight  or  ef- 
fect in  such  a  case. 

We  think  there  is  no  conflict  with  any  of 
the  views  hereinbefore  presented  in  either 
of  the  three  cases  of  Kennon  v.  McRoberts  & 
wife,  1  Wash.  96-114;  Philips  &  wife 
567  *v.  Melson,  3  Munf.  76-78;  and  Minor's 
ex'x  V.  Dabney,  3  Rand.  191-213,  cited, 
and  so  much  relied  on,  in  the  argument  of 
the  counsel  for  the  appellants — nor  in  any  of 
the  other  cases  therein  cited.  The  transac- 
tion on  which  the  first  two  of  the  said  three 
cases  occurred  transpired  before  the  enact- 
ment of  October,  1785.  that  "every  estate  in 
lands  which  shall  hereafter  be  granted,  con- 
veyed or  devised  to  one,  although  other 
words  heretofore  necessary  to  transfer  an 
estate  of  inheritance  be  not  added,  shall  be 
deemed  a  fee  simple,  if  a  life  estate  be  not 
limited  by  express  words,  or  do  not  appear  to 
have  been  granted,  conveyed  or  devised  by 
construction  or  operation  of  law."  12  Hen. 
Stat,  at  Large,  p.  157.  The  present  statute 
on  the  subject  is  in  the  Code  of  1873.  p.  889, 
ch.  112,  §  8,  and  is  in  these  words:  "Where 
any  real  estate  is  conveyed,  devised  or 
granted  to  any  person  without  any  words  of 
limitation,  such  devise,  conveyance  or  grant 
shall  be  construed  to  pass  the  fee  siniple  or 
other  the  whole  estate  or  interest  which  the 
testator  or  grantor  had  power  to  dispose  of 
in  such  real  estate,  unless  a  contrary  inten- 
tion shall  appear  by  the  will,  conveyance  or 
grant."  In  such  case  at  common  law,  no 
greater  estate  than  one  for  the  life  of  the 
grantor  or  testator  was  thereby  transferred. 
See  1  Tuck.  Com.,  book  2,  ch.  5.  pp.  42-44. 
The  said  views  are  fully  sustained  bv  those 
of  this  court  in  Smith's  ex'or  v.  Smith  &  al., 
17  Gratt.  268-*>^s,  cited  and  relied  on  in  the 
argument  of  the  counsel  for  the  appellees 
in  this  case. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  appealed  from 
in  this  case,  and  that  the  same  ought  to  be 
affirmed. 

Decree  affirmed. 
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'^Anderson  v.  Johnson  &  als. 

November    Term,    1879,    Richmond. 


1.  Sqiilty  Jariiidlctlon — Absent  Defendant 
— AflldATit. — In  a  suit  in  equity  against  an  ab- 
sent defendant  to  attach  his  property  for  the  sat- 
isfaction of  a  debt,  if  it  appears  from  the  bill  that 
the  court  has  jurisdiction  of  the  case,  it  is  not  nec- 
essary that  the  affidavit  should  state  that  the  de- 
fendant has  property  in  the  county  where  the  suit 
is  brought,  but  it  is  sufficient  if  it  states  that  he 
has  property  and  effects  in  any  county  of  the  state. 

2.  Same — Same— Same — ^Remedy- — If  in  such 
case  the'  affidavit  is  defective,  the  remedy  is  by 
motion  to  quash  the  attachment. 


Statute.* — ^If  it  appears  that  a  copy  of  the  at- 
tachment was  served  on  the  defendant  sixty  days 
before  a  decree  for  the  sale  of  the  land  attached, 
the  decree  for  the  sale  may  be  made  without  re- 
quiring the  bond  provided  for  in  the  statute.  Code 
of  1873,  ch.  148,  i  24,  p.  1015. 

4.  Same — Certificate  of  Foreign  Jnatiee — 
Appeal  and  Error.f — The  certificate  of  M,  de- 
scribing himself  as  a  justice  of  the  peace  of  the 
county  of  B,  in  the  state  of  Ohio,  that  P,  a  deputy 
sheriff  of  said  county  and  state,  had  made  oath  be- 
fore him,  the  said  M.  of  a  delivery  to  the  defend- 
ant of  a  copy  of  the  summons  and  attachment,  not 
objected  to  in  the  court  below,  cannot  be  objected 
to  in   the  appellate  court. 

5.  Foreign  Attachment  Salt — ^Rehearlajr — 
Statute. — Under  the  statute.  Code  1873,  ch.  148, 
i  27,  a  defendant  in  a  foreign  attachment  suit  may 
appear  at  any  time  pending  the  suit,  and  have  the 
cause  reheard,  tendering  security  for  the  cost&. 
And  the  proviso  to  the  statute,  which  excepts  frota 
the  operation  of  the  act  a  case  in  which  the  de- 
fendant was  served  with  a  copy  or  the  attachment 
or  with  process  in  the  suit,  issued  more  than  sixty 
days  before  the  date  of  the  decree,  only  refers  to 
such   a  service  in  the  proceedings  in  the  suit,   and 

not  to  a  service  out  of  the  suit  and  ont  of 
559         the  state;  and  a  service  out  of  *tho  suit  and 

out  of  the  state  can  have  no  greater  effect 
than,  if  so  great  as,  an  order  of  publication  du'.y 
posted   and   published. 

6.  Attachment  —  Intervention  —  Riarht  to 
Jury  Trial. — Where  persons  claiming  the  prop- 
erty attached,  or  spme  interest  in  it,  arc  admitted 
as  parties  in  the  cause,  their  claim  is  to  be  tried 
by  a  jury  empanneled  for  the  purpose,  as  pro- 
vided by  the  statute.  Code  of  1873,  ch.  148.  |  25; 
and  it  is  error  for  the  court  to  pass  upon  the  claim 
without  the  intervention  of  a  jury. 

7.  Forelirn  Attachment  Snit — Coats — S««a- 
rity. — Where,  on  the  motion  of  the  defendant  in 
an  attachment  case,  the  plaintiff,  who  is  a  non- 
resident of  the  state,  is  ordered  to  give  sccnritr 
for  the  costs  of  the  suit  within  sixty  days,  and 
fails  to  do  so,  his  bill  should  be  dismissed:  and  it 
is  error  to  proceed  to  hear  and  decide  the  cause. 

8.  Same — Same — Same — Diamlaaal  of  9«tt. — 
On  reversing  the  decree  and  remanding  the  canse, 
the  appellate  court  will  not  direct  the  suit  to  be 
dismissed  at  once  for  the  failure  of  the  plaintiff  to 
give  security  for  costs,  but  will  direct  that  he  be 
allowed  a  reasonable  time  to  comply  with  the   order. 


*Attnchment. — The  construction  contuned  in 
thi  third  headnote  of  the  proviso  to  the  statute,  which 
excepts  from  the  operation  of  ch.  148,  24,  Code  1873. 
a  case  in  which  the  defendant  was  served  with  a  copy 
of  the  attachment  or  process  in  the  suit,  issued  moT« 
than  sixty  days  before  the  date  of  the  decree,  is  fol- 
lowed in  Smith  &  Wimsatt  v.  Chilton,  etc,  77  Va. 
538,  citing  the  principal' case. 

tFallnre  to  Object  Below.— In  Sims  ▼. 
Tyrer,  96  Va.  7,  it  is  said:  **If  the  affidavit  is  not 
made,  or,  if  made,  is  defective,  this  is  ground  for  a 
motion  to  abate  the  attachment.  This  the  appellant 
did  not  do,  but  appeared  and  defended  the  case  on 
the  merits.  Having  failed  to  make  the  objection  ia 
the  court  below,  he  cannot  make  it  for  the  first  tine 
in  the  appellate  court.  Anderson  ▼.  Johnson.  12 
Gratt.  559;  and  Fisher  &  Brother  ▼.  March,  26  Gratt. 
765." 
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This  case  was  argued  at  Staunton,  but 
was  decided  at  Richmond. 

This  is  an  appeal  from  three  decrees  of 
the  circuit  court  of  Clarke  county,  made  at 
the  terms  of  said  court  in  February,  1877, 
and  May,  1877  and  1878,  and  made  in  a 
cause  in  which  the  appellee,  John  B.  John- 
son, was  plaintiff,  and  the  appellant,  Thomas 
H.  Anderson,  was  defendant. 

The  cause  was  an  attachment  suit  in 
chancery  brought  in  the  said  court  to  recover 
a  debt  claimed  to  be  due  by  a  promissory  note 
of  the  defendant,  dated  July  1,  1866,  for  the 
sum  of  eight  hundred  dollars,  payable  two 
years  after  date  to  the  order  of  the  plainliflF, 
for  icalue  received,  with  six  per  cent,  interest 
from  date.  The  defendant  resided  at  the  time 
of  the  institution  of  the  suit  in  the  county 
of  Belmont,  in  the  state  of  Ohio;  but  was 
supposed  to  own  a  tract  of  land  containing 
about  sixty  acres,  lying  wholly  or  partly 
in  the  said  county  of  Clarke,  in  the  state 
of  Virginia.  As  the  foundation  of  the  suit, 
the  pla^'^ttflF.  by  his  attorney,  on  the  day 
of  the  institution  thereof — to  wit:  on 
5eO  ♦the  24th  day  of  May,  1875— filed  in 
the  clerk's  office  of  the  said  court  a 
paper  purporting  to  be  an  affidavit  made  by 
said  plaintiff  on  the  7th  day  of  September, 
1874,  before  a  justice  of  the  peace  of  said 
county  of  Belmont,  "that  Thomas  H.  An- 
derson was  indebted  to  him  in  the  sum  of 
$800,  on  note  dated  July  1st,  1866,  with  in- 
terest at  six  per  cent,  from  date,  credited 
June  16th,  1868,  by  $387.95;  that  affiant  be- 
lieved he  was  justly  entitled  to  recover  in  the 
suit  the  said  sum  of  $800,  with  interest  as 
aforesaid,  subject  to  the  credit  aforesaid;  that 
said  debt  was  then  justly  due  and  unpaid,  and 
that  the  defendant,  Thomas  H.  Anderson,  then 
was  a  non-resident  of  the  state  of  Virginia, 
but  had  property  and  effects  within  the  same. 

Annexed  to  the  said  affidavit  was  a  certifi- 
cate, purporting  to  be  that  of  J.  R.  Mitchell, 
clerk  of  the  court  of  common  pleas,  a  court 
of  record  of  said  county  of  Belmont,  in  the 
state  of  Ohio,  dated  on  the  said  7th  day  of 
September,  1874,  that  Joseph  P.  Arnst,  whose 
genuine  signature  appeared  to  the  said  af- 
fidavit, was  at  the  time  of  signing  the  same 
an  acting  justice  of  the  peace  in  and  for 
said  county,  duly  commissioned  and  quali- 
fied to  administer  oaths,  &c.,  and  that  his 
official  acts  were  entitled  to  full  faith  and 
credit.  Affixed  to  said  certificate  was  a  seal 
purporting  to  be  that  of  the  said  court. 

On  filing  the  said  affidavit  and  certificate 
—to  wit:  on  the  24th  day  of  May,  1875— 
the  plaintiff  sued  out  of  the  clerk's  office  of 
the  said  circuit  court  of  Clarke  county,  a 
summons  against  the  defendant,  to  appear 
and  answer  a  bill  in  chancery  exhibited 
against  him  in  the  said  court  by  the  plaintiff. 

There  was  an  "endorsement"  on  the  said 
summons,  to  "attach  the  real  estate  of  the 
within  named  defendant,  Thomas  Ander- 
son, lying  in  Clarke  county,  Virginia" — de- 
scribing it — "containing  about  sixty  acres,  and 
subject  the  same  to  the  payment  of  the 
claim  of  the  complainant,  amounting"  as 
aforesaid,  "and  the  costs  of  this  suit." 
561  *The  said  summons,  so  endorsed,  was 


V  R,  32  Grat— 13 


returned  by  the  sheriff  to  whom  it  was  di- 
rected. 

"Executed  June  7,  1875,  at  11  o'clock  A.  M., 
by  attaching  the  above  mentioned  real  es- 
tate, belonging  to  the  above  named  Thomas 
Anderson,  described  as  above.  Said  Ander- 
son is  a  non-resident. 

"John  T.  Crow,  Sheriff." 

In  1875 — June  rules — the  case  was  contin- 
ued for  bill  and  July  rules;  it  was  again  con- 
tinued for  bill;  and  an  order  of  publication 
was  awarded  against  the  defendant,  a  non- 
res'clent  of  the  state. 

On  the  30th  day  of  July.  1875,  the  plaintiff 
sued  out  another  summons,  which,  with  the 
attachment  endorsed  thereon,  was  similar  to 
the  one  first  issued  as  aforesaid,  oxcept  the 
date  and  return  day  thereof.  This  second 
summons  and  attachment  was  placed  in  the 
hands  of  W.  C.  Cochran,  sheriff  of  Belmont 
county,  Ohio,  who  gave  his  receipt  therefor, 
dated  August  12,  1875,  and  on  the  same  day 
authorized  John  H.  Piper  to  serve  the  same, 
who  accordingly  delivered  a  copy  thereof  to 
the  said  Thomas  Anderson  in  Belmont 
county,  Ohio,  on  the  13th  day  of  August, 
1875.  as  appears  by  certificate  annexed  to 
the  said  return,  purporting  to  be  that  of 
Benjamin  Mackell,  a  justice  of  the  peace  of 
said  ccuiity,  that  said  Piper  had  made  affi- 
davit before  him,  the  said  justice,  of  such 
delivery  of  the  said  copy. 

At  Argust  rules,  1875,  the  cause  was  con- 
tinued for  bill,  and  for  completion  of  publi- 
cation against  the   non-resident  defendant. 

At  September  rules.  1875,  the  bill  and  ex- 
hibit were  filed;  ana  the  cause  was  con- 
tinued for  completion  of  the  publication 
aforesaid;  and  at  October  rules,  1875,  it 
was  set  for  hearing. 

On  the  20th  day  of  October,  1875, 
568  the  cause  coming  on  *to  be  heard  on 
the  bill  and  exhibits  filed  therewith 
and  said  order  of  publication,  was  argued  by 
counsel,  whereupon  the  court  decreed  that 
the  plaintiff  recover  of  the  defendant  the  sum 
of  $800,  with  interest  thereon  from  Julv  1st, 
1866,  subject  to  a  credit  for  $387.95,  of  date 
June  16,  1868;  and  it  appearing  that  the  de- 
fendant had  been  served  with  a  copy  of  the 
attachment  in  the  cause  more  than  sixty  days 
before  the  rendition  of  said  decree,  it  was 
further  decreed  that  the  sheriff  of  Clark  coun- 
ty, expose  to  sale  at  public  auction,  in  front  of 
the  court-house,  after  thirty  days  advertise- 
ment of  the  time  and  place  thereof,  in  some 
convenient  newspaper, 'the  land  in  the  bill  men- 
tioned, and  sell  the  same  on  the  terms  of  one- 
fourth  cash,  the  balance  in  one,  two  and  three 
years,  the  deferred  payments  to  be  secured  by 
good  personal  security  and  tjie  title  to  be  re- 
tained until  the  money  is  paid.  The  bonds  to 
be  returned  by  the  sheriff  to  the  court. 

On  the  2d  day  of  March,  1876,  the  defend- 
ant asked  leave  to  file  a  plea  in  the  cause, 
to  which  the  plaintiff  objected.  The  plea 
referred  to  was  that  of  the  act  of  limitu-^ 
tions — to  wit:  that  the  promissory  note 
sued  on  became  due  and  payable  more  than 
five  years  before  the  institution  ol  the  atiit^ 

On  the  3lst  day  of  May,  1876,  the  defend^ 
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ant  appeared  by  his  attorneys,  and  asked 
leave  to  file  his  petition,  which  was  accord- 
ingly filed,  and  Samuel  J.  C.  Moore  and  son 
(his  attorneys)  entered  themselves  as  secu- 
rity for  the  costs  of  the  said  petitioner.  And 
on  motion  of  said  defendant,  Thos.  H.  An- 
derson, it  was  ordered  that  the  complain- 
ant, who  was  suggested  to  be  a  non-resi- 
dent of  the  state,  give  security  for  the  costs 
within  sixty  days  from  the  said  date. 

The  said  petition  of  said  Thomas  H.  an- 
derson  represented  that  he  had  a  good  de- 
fence to  the  claim  of  the  plaintiff,  a  id  that 
he  then  appeared  and  asked  leave  to  make 
said  defence,  and  that  the  proceedings  in 

the  cause  might  be  reheard. 
568  *In  1877,  at  the  February  term  of 

the  court,  John  T.  Crow,  sheriff  of 
the  said  county,  returned  to  the  said  court 
a  report  of  the  sale  made  by  him  of  the 
trace  of  land  aforesaid  under  the  decree  made 
in  the  cause  at  the  October  term,  1875,  as 
aforesaid,  and  recommended  that  the  sale  be 
not  confirmed,  as  he  did  not  consider  the 
price  at  which  it  was  made  an  adequate  one. 

On  the  21st  day  of  February,  1877,  the 
cause  came  on  to  be  again  heard  upon  the 
papers  formerly  read  and  the  report  of  the 
sale  of  the  land  made  by  the  sheriff  as 
aforesaid,  and  the  motion  of  the  plaintiff  to 
set  aside  the  order  of  May  term,  1876,  grant- 
ing leave  to  the  defendant  Anderson  to  file 
his  petition,  alleging  that  he  has  a  good  de- 
fence to  the  plaintiff's  claim,  and  was  ar- 
gued by  counsel.  Whereupon,  it  was  de- 
creed that  the  said  order  of  May  term.  1876, 
be  set  aside;  and  for  reasons  appearing  to 
the  court,  it  refused  its  leave  to  file  said 
petition. 

And  the  court,  being  of  opinion  upon  the 
said  report  of  Crow,  sheriff,  that  the  land 
sold  on  the  14th  day  of  December,  1875,  to 
the  plaintiff,  Jqhn  B.  Johnson,  was  sold  for 
an  inadequate  price,  being  less  than  three- 
fonrths  of  its  assessed  value,  it  was  further 
decreed  and  prdered  that  said  sale  be  not 
confirmed,  and  that  said  sheriff  again  ex- 
pose said  land  to  public  sale  on  the  terms 
prescribed  in  the  order  of  sale  of  October  term, 
1875,  and  report  his  proceedings  to  the  court 

The  said  decree  of  the  21st  day  of  Febru- 
ary, 1877,  is  the  first  of  the  three  decrees 
appealed  from  in  this  case. 

After  the  said  decree  was  directed  to  be 
entered,  a  motion  was  submitted  by  J.  W. 
Anderson,  George  W.  Anderson,  David  E. 
Anderson  and  Eliza  C.  Jackson,  for  leave  to 
file  their  petition,  claiming  the  land  attached 
in  this  cause;  which  motion  was  granted, 
and  the  petition  accordingly  filed.  And 
Samuel  J.  C.  Moore  and  son  entered  them- 
selves as  security  for  costs  in  said  pct-'^'^t^ 
And  it  was  ordered  that  so  much  of 
664  the  decree  as  directed  a  sale  *of  the 
land  be  suspended  until  the  further 
order  of  the  court. 

The  petitioners  represented  in  their  peti- 
tion that  they  were  purchasers  of  the  land  in 
controversy  of  the  defendant  for  valuable  con- 
sideration; that  they  made  their  contract  of 
purchase  of  the  defendant  on  the  5th  day  of 
May,  1873,  prior  to  the  institution  of  this 


suit;  which  contract  never  was  admitted  to 
record,  as  said  petitioners  were  non-resi- 
dents of  the  state,  and  did  not  know  that 
under  the  provisions  of  the  laws  of  said 
state  such  contracts  could  or  should  be  ad- 
mitted to  record ;  that  subsequent  to  said  pur- 
chase they  complied  with  its  terms  by  paying 
the  purchase  money,  and  on  the  22d  day  of 
January,  1876,  a  deed  was  executed,  conveying 
said  land  to  them ;  and  that  they  were  advised 
that  their  title  to  said  land  was  good  against 
said  attaching  creditor;  and  they  prayed 
that  the  said  land  might  be  discharged  from 
said  attachment  upon  such  terms,  &c.,  and 
they  might  have  general  rehef. 

The  contract  of  sale  and  deed  referred  to 
in  said  petition  were  exhibited  therewith. 

On  the  26th  day  of  May,  1877,  the  defend- 
ant, Thomas  H.  Anderson,  personally  ap- 
peared in  court,  and  asked  leave  of  the  court 
to  file  his  petition,  together  with  a  plea  and 
answer  in  the  case;  to  the  filing  of  which 
the  plaintiff  objected.  He  represented  in  his 
petition  that  he  had  a  good  and  legal  de- 
fence to  the  claim  of  the  plaintiff,  to  recover 
which  this  suit  is  brought;  and  he  asked  that 
the  proceedings  and  decrees  in  the  cause 
might  be  reheard,  and  that  he  might  be  per- 
mitted to  make  defence.  He  tendered  as 
security  for  costs  Samuel  J.  C.  Moore  and 
son,  who  were  willing  to  become  such  security. 

On  the  14th  day  of  June,  1877,  the  cause 
came  on  to  be  again  heard  upon  the  papers 
formerly  read,  and  the  motion  of  the  de- 
fendant Anderson,  made  at  that  term,  to 
file  his  said  petition,  and  the  plaintiffs'  objec- 
tion thereto.  Whereupon,  for  reasons 
565  appearing  to  the  court,  leave  to  *filc 
said  petition  was  refused,  and  the 
cause  was  continued  for  a  hearing  of  the 
same  upon  the  petition  of  J.  W.  Anderson 
and  others,  filed  at  the  February  term,  1877, 
and  upon  the  other  matters  in  said  record. 

The  said  decree  of  the  1st  day  of  June, 
1877,  is  the  second  of  the  three  decrees  ap- 
pealed from  in  this  case. 

On  the  29th  day  of  May,  1878,  the  canse 
came  on  to  be  again  heard  upon  the  papers 
formerly  read,  the  petition  of  J.  W.  Ander- 
son, George  W.  Anderson  and  Eliza  CX 
Jackson,  and  the  exhibits  filed  therewith,  claim- 
ing the  property  attached  in  this  cause,  a  duly 
certified  copy  of  the  lis  pendens  recorded  at 
the  institution  of  this  suit,  and  the  motion  of 
the  defendant,  Thomas  H.  Anderson,  to  file  his 
petition  at  this  term;  which  petition  is  set  out 
in  the  said  decree,  in  which  the  said  peti- 
tioner states  substantially  that  a  decree  -was 
rendered  against  him  in  said  cause  at  Oc- 
tober term,  1875,  of  said  court;  that  he  has 
since  returned  to  and  appeared  openly  in 
this  state;  that  he  has  a  good  defence  to 
the  claim  of  complainant  in  this  cause,  which 
is — 1st,  that  he  has  paid  said  claim;  2d,  that 
the  statutes  of  limitations  of  this  state  and 
of  the  state  of  Ohio,  where  said  contract 
was  made,  are,  and  were  at  the  time  of  the 
institution  of  this  suit,  a  complete  bar  to 
the  action  of  complainant;  that  said  peti- 
tioner, therefore,  now  appearing  openly  in 
this  state,  prays  that  he  may  have  leave  to 
file  this  his  petition  in  said  cause;  that  the 
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proceedings  in  said  cause  may  be  reheard, 
and  that  he  may  have  leave  to  set  up  his 
said  defences  to  the  said  action.  He  further 
says  that  a  copy  of  the  order  before  re- 
ferred to  in  this  cause  has  never  been 
served  upon  him  at  the  instance  of  the   plaintiff. 

And  the  objection  of  the  plaintiff  to  the 
filing  of  this  petition  was  argued  by  coun- 
sel: upon  consideration  whereof,  it  was  de- 
creed that  said  objection  be  sustained,  and 
leave  was  refused  to  file  said  petition.  And  the 
court,  bein^  of  opinion  that  the  plain- 
566  tiff,  as  against  the  petitioners,  *J.  W. 
Anderson,  G.  W.  Anderson,  and  al., 
claiming  the  land  attached  in  this  cause,  is 
entitled  to  subject  said  land  to  the  payment 
'of  his  said  claim,  decreed  that  unless  the 
defendants  pay  to  the  plaintiff  the  said 
claim,  which  is  set  out  in  the  said  decree, 
within  thirty  days  from  the  rising  of  the 
court,  then  the  said  Sheriff  Crow  was  di- 
rected again  to  expose  said  land  to  sale  at 
public  auction,  on  the  terms  prescribed  in 
the  said  order  of  the  20th  of  October,  1875, 
and  to  report  his  proceedings  to  the  court. 
Said  defendant  tendered  S.  J.  C.  Moore  and 
son  as  security  for  costs  upon  said  petition, 
offered  to  be  filed  by  him  as  aforesaid. 

The  said  decree  of  the  29th  day  of  May, 
1878,  is  the  third  and  last  of  said  three  de- 
crees appealed  from  in  this  cause. 

The  defendant  applied  to  a  judge  of  this 
court  for  an  appeal  from  and  supersedeas 
to  the  said  three  decrees;  which  was  Hccord- 
ingly  allowed  and  awarded. 

S.  J.  C.  Moore,  for  the  appellant. 
McDowell  &  Moore,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court.  After  stating  the  case,  he  proceeded : 

There  are  five  assignments  of  error  in  the 
decrees  appealed  from  in  this  case  made  in 
the  petition  for  appeal,  which  will  be  ex- 
amined and  disposed  of,  so  far  as  it  may  be 
deemed  necessary  or  proper  to  do  so,  in  the 
order  in  which  they  are  made. 

1.  The  first  assignment  of  error  is,  the 
affidavit  on  which  the  attachment  is  based 
was  defective. 

The  Code,  ch.  148,  §  1,  page  1009,  requires 
that  the  affidavit  to  be  made  for  the  pur- 
pose of  obtaining  an  attachment  on  the  in- 
stitution of  an  action  at  law,  shall, 
667  among  *other  things,  state,  that  "af- 
fiant believes  that  the  defendant  has 
estate  or  debts  due  him  within  the  county  or 
corporation  in  which  the  suit  is,  or  that  he 
is  sued  with  a  defendant  residing  therein." 
And  §  11  of  the  same  chapter,  pajre  1011-12, 
requires  that  the  affidavit  be  made  for  the 
purpose  of  obtaining  an  attachment  on  the 
institution  of  a  suit  in  equity,  may  be  ac- 
cording to  the  nature  of  the  case,  conform- 
ing as  near  as  its  nature  will  admit,  to  what 
is  specified  in  previous  sections;  and  such 
affidavit  may  be  at  the  time  or  after  the  in- 
stitution of  the  suit." 

The  reason  for  requiring  that  the  affidavit 
in  the  former  case  shall  state  that  affiant 
believes  that  the  defendant  has  estate,  &c., 
within  the  county,  &c.,  in  which  the  suit  is, 
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or  that  he  is  sued  with  a  defendant  resid- 
ing therein,  is  to  show  that  the  court  of 
law  in  which  the  action  is  brought  has  ju- 
risdiction of  the  case.  If  it  has,  as  it  cer- 
tainly has,  when  the  defendant  against 
whom  the  attachment  issued  either  has  es- 
tate in  the  county  in  which  he  is  sued,  or  is 
sued  with  a  defendant  residing  therein;  then 
the  attachment,  whether  it  be  sued  out  in 
an  action  at  law  or  suit  in  equity,  may  (ex- 
cept where  it  is  sued  out  specially  against 
specified  property)  be  levied  upon  any  es- 
tate, real  or  personal,  of  the  defendant,  or 
so  much  thereof  as  is  sufficient,  &c.,  whether 
the  same  be  in  the  county,  &c.,  where  the  suit 
is,  or  in  any  other,  &c.,  §  7,  p.  1010.  If  it  ap- 
pear from  a  bill  in  equity  that  the  court  in- 
which  the  suit  is  brought  has  jurisdiction  of 
the  case,  as  it  certainly  does  in  this  case,- 
then  the  affidavit  on  which  an  attachment 
is  issued  in  the  case  need  not  state  that  the 
property  on  which  it  is  to  be  levied  is  situ- 
ate in  the  county,  &c.,  in  which  the  suit  is- 
brought,  but  may  state  that  it  is  situate  in 
and  county  of  the  state.   §  7,  supra. 

If  the  affidavit  had  been  defective  in  this 
case,  the  remedy  for  the  defect  would  have 
been  by  a  motion  to  quash  the  attachment. 
There  was  no  such  motion  in  this  case, 
though  the  defendant  appeared  and  offered 
to    defend    himself    in    the    suit    upon    the 

merits. 
668  *The  court  is  therefore  of  opinion, 

that  there  is  no  error  in  the  decrees 
appealed  from  in  respect  to  the  matter  of 
the  first  assignment  of  error. 

2.  The  second  assignment  of  error  is, 
that  the  decree  of  the  20th  day  of  October, 
1875,  for  the  sale  of  the  property  is  erro- 
neous, in  that  it  failed  to  require  an  attach- 
ment bond,  as  directed  by  the  Code  of  1873, 
ch.  148,  §  24,  page  1015. 

The  said  section  provides,  that  if  the  defend- 
ant against  whom  the  claim  is  has  not  ap- 
peared or  been  served  with  a  copy  of  the 
attachment  sixty  days  before  such  decree, 
the  plaintiff  shall  not  have  the  benefit  of  the 
preceding  section  (providing  for  a  sale  of 
the  property  attached),  unless  or  until  he 
shall  have  given  bond  "with  sufficient  secu- 
rity," &c.,  "with  condition  to  perform  such 
future  order  as  may  be  made  upon  the  ap- 
pearance of  the  said  defendant  and  his  mak- 
ing defence.  If  the  plaintiff  fail  to  give  such 
bond  in  a  reasonable  time,  the  court  shall 
dispose  of  the  estate  attached,  or  the  pro- 
ceeds thereof,  as  to  it  shall  seem  just." 

The  certificate  of  Benjamin  Mackall.  if  it 
be  regarded  as  evidence,  certainly  shows 
that  a  copy  of  the  attachment  was  served 
upon  the  defendant  more  than  sixty  days 
before  the  said  decree.  The  attachment 
consisted  of  the  said  summons  and  the 
endorsement  thereon.  And  as  the  defend- 
ant was  served  with  a  copy,  not  only  of  the 
said  summons,  but  also  of  the  endorse- 
ment thereon,  he  was  served  with  a  copy 
of  the  said  attachment  sixty  days  before 
said  decree. 

But  must  we  not  regard  the  said  certifi- 
cate as  evidence,  at  least  in  the  appellate 
court,  as  no  exception  was  taken  to  it  as. 
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such  in  the  court  below,  thoug^h  the  defend- 
ant appeared  in  person  and  by  attorney  in 
the  court  below  and  offered  to  defend  him- 
self therein  on  the  merits  in  the  said  suit? 

We  are  of  opinion  that  we  must;  and  we 
are  therefore  of  opinion  that  there  is  no 
€rror  in  the  decrees  appealed  from  in  re- 
spect to  the  matter  of  the  second  assign- 
ment of  error. 
569  *3.  The  third  assignment  of  error  is, 
that  "the  circuit  court  erred  in  refusing 
to  permit  th^  defendant  to  make  defence,  as 
he  asked  in  his  three  several  petitions." 

By  §  27  of  ch.  148,  of  the  Code,  p.  1015,  it 
is  enacted,  that  "if  a  defendant  against 
whom,  on  publication,  judgment  or  decree 
is  rendered  under  any  such  attachment,  or 
his  personal  representative,  shall  return  to 
or  appear  openly  in  this  state,  he  may,  with- 
in one  year  after  a  copy  of  such  judgment 
or  decree  shall  be  served  on  him  at  the  in- 
stance of  the  plaintiff,  or  within  five  years 
from  the  date  of  the  decree  or  judgment,  if 
lie  be  not  so  served,  petition  to  have  the 
proceedings  reheard.  One  giving  security 
for  costs,  he  shall  be  admitted  to  make  de- 
fence against  such  judgment  or  decree  as  if 
he  had  appeared  in  the  case  before  the  same 
was  rendered,  except,"  &c.  "But  this  sec- 
tion shall  not  apply  to  any  case  in  which  the 
petitioner  or  his  decedent  was  served  with 
a  copy  of  the  attachment,  or  with  process 
in  the  suit  wherein  it  issued  more  than  sixty 
■days  before  the  date  of  the  judgment  or  de- 
■cree,  or  to  any  case  in  which  he  appeared 
and  made  defence." 

On  the  20th  day  of  October,  1875,  the  de- 
cree aforesaid  was  rendered  under  the  at- 
tachment aforeasid  against  the  defendant 
therein  on  publication.  And  thereafter,  be- 
fore there  was  an  effectual  sale  under  the 
said  decree — to  wit:  on  the  26th  day  of  May, 
1877 — the  said  defendant,  Thos.  H.  Anderson, 
personally  appeared  in  court — to  wit :  the  court 
in  which  the  decree  was  rendered  as  aforesaid 
— and  asked  leave  of  the  said  court  to  file  his 
petition  in  writing,  together  with  a  plea  and 
i»nswer;  to  the  filing  of  which  petition,  plea 
-?nd  answer  the  plaintiff  objected.  Inthe^aid 
retition,  the  said  defendant  represented  that 
>  e  had  a  good  and  valid  defence  to  the  claim 
rnd  of  the  plaintiff  against  him,  to  recover 
r  hich  the  said  suit  was  brought;  asked  that 


court  in  the  said  cause,  stating  in  substance, 
among  other  things,  "that  a  decree  was 
rendered  against  him  in  said  cause  at  Oc- 
tober term,  1875,  of  said  court;  that  peti- 
tioner has  since  returned  to  and  appeared 
openly  in  this  state;  that  he  has  a  good  de- 
fence to  the  claim  of  the  plaintiff  in  this  cause; 
which  is,  1st,  that  he  has  paid  said  claim;  2d, 
that  the  statutes  of  limitations  of  this  state 
and  of  the  state  of  Ohio,  where  said  contract 
was  made,  are,  and  were  at  the  time  of  the  in- 
stitution of  this  said  suit,  a  complete  bar  to 
the  action  of  the  plaintiff.  Your  petitioner 
therefore  now  appearing  openly  in  this  state, 
prays  that  he  may  have  leave  to  file  this 
his  petition  in  said  cause ;  that  the  proceedings 
in  said  cause  may  be  reheard,  and  that  be* 
may  have  leave  to  set  up  his  said  defences  to 
the  said  action."  And  the  said  defendant  tend- 
ered S.  J.  C.  Moore  and  son  as  security  for 
cost  upon  his  said  petition.  And  the  objection 
of  the  plaintiff  to  the  filing  of  said  petition 
was  argued  by  counsel;  upon  consideration 
whereof  it  was  decreed  that  the  said  objection 
be  sustained  and  leave  to  file  said  petition  was 
refused. 

Now  it  is  very  clear,  that  the  defendant 
had  a  right  to  appear  personally  in  the  said 
cause  in  the  said  court  and  make  his  defence 
therein,  as  proposed  in  his  said  petition,  under 
the  said  27th  section  of  ch.  148,  of  the  Code, 

page  1015,  unless  he  was  deprived  of 
571       that  right  by  the  concluding  ^portion 

of  that  section,  which  declares:  *'But 
this  section  shall  not  apply  to  any  case  in 
which  the  petitioner,  or  his  decedent,  wai 
served  with  a  copy  of  the  attachment,  or 
with  process  in  the  suit  wherein  it  issued  more 
than  sixty  days  before  the  date  of  the  iudg- 
ment  or  decree,  or  to  any  case  in  which  he 
appeared  and  made  defence."  The  court  is 
of  opinion,  that  the  said  portion  of  the  said 
section  has  no  such  effect;  that  the  service 
"with  a  copy  of  the  attachment  or  with  proc- 
ess in  the  suit,"  therein  mentioned,  refers 
to  such  a  service  in  the  proceedings  in  the 
suit,  and  not  to  a  service  out  of  the  suit  and 
out  of  the  state;  that  a  service  out  of  the 
state  and  out  of  the  suit  can  have  no  greater 
effect  than,  if  so  great  as,  "an  order  of  pub- 
lication duly  posted  and  published  (Code 
1873,  ch.  166,  §  15,  page  1087).  If  then  he 
had  a  right  to  make  defence  after  a  decree 


the  proceedings*  and  decrees  in  the  cause  ^  entered  upon  an  order  of  publication  (as  he 
might  be  reheard,  and  that  he  might  be  per-  ;  surely  had)  how  could  that  right  be  im- 
mitted    to  make  defence:  and  tendered  as   se-  \  paired  by  the  alleged  service  in  Ohio?  This 


curity  for  costs  Samuel  J.  C.  Moore 
•570      and  *son,  who  were  willing  to  become 

such  security.  Afterwards,  during  the 
same  term — to  wit:  on  the  1st  day  of  June, 
1877 — the  cause  came  on  to  be  again  heard 
on  the  papers  formerly  read  and  the  said 
motion  of  the  defendant  AndcrsoUj  made  at 
the  same  term,  to  file  the  said  petition,  and 
the  plaintiffs  objection  thereto;  whereupon, 
ior  reasons  appearing  to  the  court,  leave  to 
file  said  petition  was  refused.  And  there- 
after, during  a  subsequent  term — to  wit;  on 
the  29th  day  of  May,  1878 — the  cause  came  on 
again  to  be  heard  upon  the  papers  formerly 
read,  &c.;  the  said  defendant  Anderson 
again    presented   his   petition   to   the    said 


language  is  used  in  the  petition  for  the  ap- 
peal in  this  case  and  seems  to  be  correct. 

The  court  is  therefore  of  opinion,  that  the 
circuit  court  erred  in  refusing  to  permit  the 
defendant  to  make  defence  as  he  asked  in 
his  petitions  as  aforesaid. 

4.  The  fourth  assignment  df  error  is,  that 
"the  circuit  court  erred  in  overruling  the  peti- 
tion of  J.  W.  Anderson  and  others,  the  pur- 
chasers of  the  land  attached,  who  had  acquired 
an  interest  therein  and  an  equitable  title 
thereto,  before  the  attachment  was  sued  out." 

By  §  25  of  ch.  148,  of  the  Code,  page  1015, 
it  is  enacted,  that  "any  person  may  file  his 
petition  at  any  time  before  the  property 
attached  as    the   estate   of  a   defendant   is 
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sold,  or  the  proceeds  of  the  sale  paid  to  the 
plaintiff  under  the  decree  or  judgment,  disput- 
ing the  validity  of  the  plaintiff's  attachment 
thereon,  or  stating  a  claim  thereto,  or  an  in- 
terest in  or  lien  on  the  same,  under  any  other 

attachment  or  otherwise,  and  its  nature, 
572      and  upon  giving  ^security  for  costs,  the 

court,  without  any  other  pleading, 
shall  empanel  a  jury  to  enquire  into  such 
claim,  and  if  it  be  found  that  the  petitioner 
has  title  to,  or  a  lien  on,  or  any  interest  in, 
such  property  or  its  proceeds,  the  court  shall 
make  such  order  as  is  necessary  to  protect  his 
rights;  the  costs  of  which  enquiry  shall  be  paid 
by  either  party,  at  the  discretion  of  the  court." 
J.  W.  Anderson,  George  VV.  Anderson, 
David  E.  Anderson  and  Eliza  C.  Jackson, 
filed  their  petition  by  leave  of  the  court,  in 
the  said  cause,  before  the  proceeds  of  sale 
of  the  said  land  were  disposed  of  under  a 
decree  of  the  court  in  the  said  cause — to 
wit:  at  February  term  of  said  court,  1877 — 
in  which  petition  they  represented,  in  sub- 
stance, that  they  were  purchasers  for  valua- 
ble consideration  of  the  tract  of  land  attached 
in  this  cause ;  that  they  purchased  it  before  the 
institution  of  this  suit,  and  were  advised  their 
title  to  it  was  good  against  the  claim  of  the 
attaching  creditor.  They  exhibited  with  their 
petition  the  contract  of  sale  to  them  from 
the  defendant,  dated  the  5th  day  of  May, 
1873,  for  said  land,  which  never  was  ad- 
mitted to  record  in  Clarke  county,  Virginia; 
and  as  they  were  non-residents  of  the  state, 
they  did  not  know  (as  they  stated  in  their 
petition)  that  under  any  provisions  of  the 
laws  of  said  state  such  contracts  could  or 
should  be  admitted  to  record.  They  further 
represented,  that  subsequent  to  said  purchase, 
they  complied  with  its  terms  by  paying  the  pur- 
chase money,  and  on  the  22d  day  of  January, 
1876,  a  deed  was  executed  conveying  said  land 
to  them,  which  deed  was  also  exhibited  with 
said  petition.  They  said  they  were  advised  that 
their  title  to  said  land  is  good  against  said  at- 
taching creditor,  and  they  prayed  for  special 
and  general  relief  against  the  same. 

Samuel  J.  C.  Moore  and  son  entered 
themselves  as  security  for  costs  in  said  pe- 
tition; and  the  contract  of  sale  and  deed  for 
the  land,  referred  to  in  the  partition,  were 

exhibited  therewith;  and  it  was  or- 
578      ordered  that  so  much  of  the  ♦decree 

rendered  in  the  cause  as  directed  a 
sale  of  the  land  be  suspended  until  the  fur- 
ther order  of  the  court. 

On  the  29th  day  of  May,  1878.  the  cause 
came  on  to  be  again  heard  upon  the  papers 
formerly  read,  the  petition  of  J.  W.  Ander- 
son, George  W.  Anderson  and  Eliza  C. 
Jackson,  and  the  exhibits  filed  therewith, 
claiming  the  property  attached  in  this  cause, 
&c.  And  the  court,  being  of  opinion  tha^ 
the  complainant,  as  against  the  petitioners, 
J.  W.  Anderson,  G.  W.  Anderson  and  al., 
claiming  the  land  attached  in  this  cause,  is 
entitled  to  subject  said  land  to  the  payment 
of  their  said  debt,  decreed  that  unless  pay- 
ment should  be  made  within  thirty  days  of 
the  rising  of  the  court  of  the  debt  and  inter- 
est due  by  the  defendant  to  the  plaintiff  as 
aforesaid,  then  the  sheriff  should  make  sale 


of  the  said  land,  in  the  manner  and  on  the 
terms  aforesaid,  and  report  the  same  to  the 
court. 

The  court  is  of  opinion  that  the  circuit 
court  erred  in  disposing  of  the  case  as  it  did 
in  regard  to  the  said  petition  without  the- 
intervention  of  a  jury,  but  that  instead  of 
doing  so,  the  said  circuit  court,  as  directed 
by  section  25  of  chapter  148  of  the  Code  as. 
aforesaid,  should,  upon  the  petitioners  giv- 
ing security  for  costs,  and  without  any  other 
pleading,  have  empanelled  a  jury  to  enquire 
into  such  claim;  and  if  it  had  been  found 
that  the  petitioners  had  title  to  such  prop- 
erty the  court  should  have  made  such 
order  as  was  necessary  to  protect  their 
rights. 

5.  The  fifth  assignment  of  error  is,  that 
"the  circuit  court  erred  in  entering  any 
decree  for  the  complainant  after  his  non- 
residence  has  been  suggested  and  security 
for  cost  required."  On  the  31st  day  of  May, 
1876,  on  the  motion  of  the  defendant,  it  was 
ordered  that  the  complainant,  who  was  sug- 
gested to  be  a  non-resident  of  this  state, 
give  security  for  the  costs  within  sixty  days 
from  that  date.  The  Code  (p.  1161,  §  2,  ch. 
181)  provides  that  "after  sixty  days  from 
such  suggestion,"  the  suit  shall,  by  order  of 
the  court,  be  dismissed,  unless,  before 
574  the  dismission,  the  plaintiff  *be  proved 
to  be  a  resident  of  the  state,  or  secu- 
rity be  given  before  said  court  or  the  clerk 
thereof  for  the  payment  of  the  costs  and 
damages  which  may  be  awarded  to  the  de- 
fendant, and  for  the  fees  due,  or  to  become 
due,  in  such  suit  to  the  officers  of  the  court." 

Although  more  than  sixty  days  elapsed 
after  such  suggestion,  and  the  plaintiff  was 
not  proved  to  be  a  resident  of  this  state,  nor 
was  security  given  before  said  court,  or  the 
clerk  thereof,  for  the  payment  of  the  costs, 
&c.,  as  aforesaid,  yet  the  suit  was  not,  by 
order  of  the  said  court,  dismissed;  but,  on 
the  contrary,  the  court  proceeded  further  in 
the  case  until  the  decree  of  the  29th  day  of 
May,  1878,  was  entered  for  the  sale  of  the 
said  land  for  the  payment  of  the  claim  of 
the  plaintiff,  unless  payment  thereof  should 
be  made  within  thirty  days  from  the  rising 
of  the  said  court. 

The  court  is  of  opinion  that  the  circuit 
court  erred  in  regard  to  the  matter  of  the 
said  5th  and  last  assignment  of  error. 

The  court  is  therefore  of  opinion  that  so 
much  of  the  decrees  appealed  from  in  this 
case  as  are  inconsistent  with  the  foregoing 
opinion  are  erroneous,  and  ought  to  be  re- 
versed and  annulled,  and  that  the  residue 
thereof  is  not  erroneous,  and  ought  to  be 
affirmed;  and  that  the  cause  ought  to  be 
remanded  to  the  said  circuit  court  for  fur- 
ther proceedings  to  be  had  therein,  in  con- 
formity with  the  said  opinion. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  decrees  appealed  from  are  erroneous 
on  the  grounds  taken  in  the  3d,  4th  and  5th  as- 
signments of  error  in  the  petition  for  the  ap- 
peal in  this  case :  but  are  not  erroneous  on  the 
grounds  taken  in  the  1st  and  2nd  assignments 
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of  error  in  said  petition,  or  either  of  them, 

or  any  other  ground. 
675  *In  regard  to  the  3d  assignment  of 

error,  that  "the  circuit  court  erred  in 
refusing  to  permit  the  defendant  to  make 
defence  as  he  asked  in  his  three  several  pe- 
titions;" this  court  is  of  opinion  that,  as 
stated  in  the  said  petition  for  the  appeal, 
"when  petitioner  appeared  openly  in  the 
state  and  petitioned  to  have  the  cause  re- 
heard, tendering  security  for  the  costs,  he 
had  a  right  to  be  admitted  to  make  defence, 
against  the  action  as  if  he  had  appeared  in 
the  cause  before  the  decree  was  rendered. 
(Code  1873,  ch.  148,  §  27,  p.  1015.)" 

In  regard  to  the  4th  assignment  of  error, 
that  "the  circuit  court  erred  in  overruling 
the  petition  of  J.  W.  Anderson  and  others, 
the  purchasers  of  the  land  attached,  who 
had  acquired  an  interest  therein  and  an  eq- 
uitable title  thereto,  before  the  attachment 
was  sued  out"  This  court  is  of  opinion  that 
the  said  petition  having  been  filed  by  leave 
of  the  said  circuit  court  in  this  cause  before 
the  proceeds  of  the  sale  of  the  said  land 
were  disposed  of  under  a  decree  of  the  court 
in  the  said  cause,  disputing  the  validity  of  the 
plaintiff's  attachment  thereon  and  stating  a 
claim  thereto,  or  an  interest  in  or  lien  on  the 
same,  and  its  nature,  and  giving  security  for 
costs,  in  compliance  with  the  requisitions  of 
the  25th  section  of  chapter  148  of  the  Code  of 
1873,  page  1015,  the  said  circuit  court  erred  in 
not  impanelling  a  jury,  without  any  other 
pleading,  to  enquire  into  the  said  claim ;  and  if 
found  that  the  said  petitioners  had  title  to  or 
a  lien  or  any  interest  in  said  land  or  its  pro- 
ceeds, making  such  order  as  might  have  been 
necessary  to  protect  the  rights  of  said  peti- 
tioners, according  to  the  directions  of  the  said 
25th  section;  and  instead  of  doing  so,  in  de- 
ciding, without  the  intervention  of  a  jury,  that 
the  plaintiff,  as  against  the  said  petitioners, 
claiming  the  land  attached  in  this  cause,  is  en- 
titled to  subject  the  same  to  the  payment  of 
the  claim  for  which  it  is  so  attached. 

In  regard  to  the  5th  assignment  of  error, 

that  "the  circuit  court  erred  in  entering 
576      any  decree  for  complainant  *after  his 

non-residence  has  been  suggested  and 
security  for  costs  required."  On  the  31st 
day  of  May,  1876,  on  the  motion  of  the  de- 
fendant, it  was  ordered  that  the  complainant, 
who  was  suggested  to  be  a  non-resident  of  this 
state,  give  security  for  the  costs  within  sixty 
days  from  that  date.  The  Code,  p.  1161,  §  2, 
ch.  181,  provides  that  "after  sixty  days  from 
such  suggestion,  the  suit  shall,  by  order  of  the 
court,  be  dismissed,  unless,  before  the  dismis- 
sion, the  plaintiff  be  proved  to  be  a  resident 
of  the  state,  or  security  be  given  before  said 
court,  or  the  clerk  thereof,  for  the  payment 
of  the  costs  and  damages  which  may  be 
awarded  to  the  defendant,  and  for  the  fees 
due,  or  to  become  due,  in  such  suit  to  the 
officers  of  the  court."  Although  more  than 
sixty  days  elapsed  after  such  suggestion,  and 
the  plaintiff  was  not  proved  to  be  a  resident 
of  the  state,  nor  was  security  given  before  said 
court,  or  the  clerk  thereof,  for  the  payment  of 
the  costs,  &c.,  as  aforesaid,  yet  the  suit  was 
not,  by  order  of  the  said  court,  dismissed,  but. 


on  the  contrary,  the  court  proceeded  further 
in  the  case  until  the  decree  of  the  29th  day 
of  May,  1878,  was  entered  for  the  sale  of 
the  said  land  for  the  payment  of  the  claim 
of  the  plaintiff,  unless  payment  thereof  should 
be  made  within  thirty  days  from  the  rising^  of 
the  sai4  court. 

Therefore  it  is  decreed  that  the  decrees 
appealed  from  be  reversed  and  annulled  so 
far  as  they  are  hereinbefore  declared  to  be 
erroneous,  and  be  affirmed  so  far  as  they 
are  hereinbefore  declared  not  to  be  errone- 
ous; and  that  the  cause  be  remanded  to  the 
said  circuit  court  for  further  proceedings  to 
be  had  therein  to  a  final  decree  in  conform- 
ity with  the  foregoing  opinion  and  decree. 

But  the  suit  shall  not  be  dismissed  on  ac- 
count of  the  failure  to  give  security  before 
said  court,  or  the  clerk  thereof,  for  the  pay- 
ment of  the  costs  and  damages  which  may 
be  awarded  to  the  defendant,  and  for  the 
fees  due,  or  to  become  due,  in  such  suit  to 
the  officers  of  the  court,  as  aforesaid,  unless 
such  failure  shall  continue  to  exist 
577  after  *the  expiration  of  a  reasonable 
time  which  shall  be  afforded  by  order 
of  the  said  court  for  giving  such  security. 

And  it  is  further  decreed  and  ordered  that 
the  appellee  pay  to  the  appellant  his  costs 
by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here. 

Which  is  ordered  to  be  certified  to  the 
said  court  of  Clarke  county. 

Decree  reversed. 


578        "^Atlantic  &  Va.  Pert.  Co.  v.  Kish- 
paugh. 

November   Term,    1879,   Richmond. 

1.  FertilUers— laapeotion— Statates.  —  Sec- 
tion 48  of  ch.  86  of  the  Code  of  1873.  and  those 
sections  following,  in  relation  to  the  inspection. 
labelling,  &c.,  of  fertilizers,  are  not  in  conflict  with 
the  provisions  of  the  act  approved  March  29th. 
1877,  entitled  "an  act  to  establish  a  department  of 
agriculture,  mining  and  manufacturing  for  the 
state"  (acts  1876-7,  p.  240),  are  not  repealed  by  the 
last  named  act;  and  are  in  force  in  this  state. 

2.  Same— Same — Label*— Statute.— The  A  & 
V  F  Co.  were  the  manufacturers  of  a  fertilizer 
which  was  labeled  on  the  bags  containing  it — 
"Eureka.  200  lbs.  Ammoniatcd  bone  superpho5> 
phate  of  lime" — and  which  was  sold  by  its  agents 
to  different  parties,  some  of  whom  gave  their  ne- 
gotiable notes,  with  K  as  endorser,  for  the  same. 
The  notes  were  not  paid,  and  in  an  action  of  dcht 
by  the  Co.  against  K,  his  sole  defence  under  the 
plea  of  »n7  debet  was,  that  the  labels  on  the  bass 
was  not  in  conformity  with  the  sUtate  {%  48,  ch. 
86,  Code  1873),  and  that  consequently  the  sales 
made  to  the  makers  of  the  notes  for  whom  be 
was   endorser   were   illegal   and   void — Held: 

The  label  aforesaid  was  a  .sufficient  compliance 
with  the  terms  of  the  statute,  and  that  the  com- 
pany is  entitled  to  recover  on  said  notes  givvn 
for    the    price    of    said    fertilizers. 

This  was  an  action  of  debt  in  the  circuit 
ou        '    ■ 
by    the    Atlantic    and    Virginia    FertiHzuig 


court  of  the  city  of  Fredericksburg  brought 

-  „      _    Fertilizing 

Company  against  A.  Kishpaugh,  to  recover 
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the  sum  of  $607,  with  interest,  as  endorser 

of  a  number  of  notes  executed  by  different 

parties,  for  the  price  of  a  fertilizing  manure 

manufactured    by    the    plaintiffs    and 

579  sold  ♦by  their  agents  in  this  state.  The 
facts  were  agreed  by  the  parties,  and 

the  only  question  considered  in  this  court 
was,  whether  the  plaintiffs  had  complied 
with  the  law  of  Virginia,  prescribing  the 
terms  on  which  such  fertilizers  might  be  sold, 
and  imposing  heavy  penalties  for  a  non-roiTir>li- 
ance  with  the  law.  The  bags  containing  the 
fertilizers  sold  were  each  stamped  as  follows : 

Eureka. 

200  lbs. 

Ammoniated   Bone 

Superphosphate  of  Lime. 

Manufactured  by 

Atlantic  &  Virginia  Fertilizing  Co. 

Orient,  L.  I. 

The  other  facts  are  sufficiently  stated  by 
Judge  Anderson  in  his  opinion.  On  the 
facts  agreed  the  circuit  court  rendered  a 
judgment  in  favor  of  the  defendant  Kish- 
paugh;  and  the  plaintiffs  obtained  a  writ  of 
error  to  this  court. 

John  O.  Steger,  for  the  appellants. 
John  T.  Goolrick,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

This  case  has  been  most  elaborately  ar- 
gued, and  at  great  length,  especially  by  the 
learned  counsel  for  the  plaintiff  in  error.  We 
deem  it  unnecessary  to  a  right  decision  of  the 
cause  to  follow  the  counsel  through  the  learn- 
ing they  have  evolved  in  the  investigation  of 
many  of  the  questions  they  have  raised. 

The  enquiry  which  is  first  suggested  is, 
by  what  statute,  or  statutes,  is  the  case  gov- 
erned? By  the  provisions  of  the  statute.  Code 
of  1873,  ch.  86,  ii.  757,  found  in  acts  of 

580  *assembly  of  1870-71,  ch.  227,  or  by  the 
act  approved   March  29,   1877,   entitled 

•*an  act  to  establish  a  department  of  agricul- 
ture, mining  and  manufacturing  in  the  state"? 
(Acts  of  assembly  for  1876-77,  p.  240).  Does 
the  latter  act  repeal  the  former,  or  are  both 
in  force?  This  is  determined  by  the  last 
section  of  the  latter  act,  which  declares 
"that  all  acts  or  parts  of  acts  in  conflict 
with  this  act  are  hereby  repealed."  Any 
provision  in  the  former  statute,  consequently, 
which  is  in  conflict  with  this  act  is  repealed; 
otherwise  not.  It  is  not  perceivable  how 
the  latter  act  can  be  a  substitute  for  the  for- 
mer, unless  it  repeals  it. 

Section  48  of  the  act  of  1871,  declares 
that  all  commercial  manures  and  fertilizers 
"brought  into  or  manufactured  in  the  state 
of  Virginia  for  sale,  or  sold,  or  kept  for 
sale  therein,  shall  have  permanently  affixed 
to  every  sack,  bag  (&c.),  a  stamped  or  printed 
label,  which  shall  specify,  legibly,  the  name 
or  names  of  the  mmufacturer  or  manufac- 
turers, his,  her  or  their  place  of  business, 
the  net  weight  of  such  sack,  bag  (&c.),  the 
component  parts  of  such  manure  or  fertil- 
izer, the  pe-:cntage.  by  weight,  which  it 
contains  of  the  following  constituents,  viz: 
of  phosphoric  acid,  s(^«ble  in  pure  cold  water : 


of  phosphoric  acid,  insoluable  in  pure  cold  water ; 
of  available  ammonia,  potash  and  soda." 

Section  49  imposes  a  pefialty  of  $100  for  the 
first  offence,  and  $200  for  the  second  and  each 
subsequent  offence,  on  any  person  who  shall 
sell  or  keep  for  sale  any  commercial  ma- 
nures or  artificially  manufactured  or  manip- 
ulated fertilizers  not  labeled  in  accordance 
with  the  requirements  of  this  act,  or  shall 
affix  any  label  not  expressing  truly  the  com- 
ponent parts  of  said  manures  of  fertilizers, 
or  expressing  a  larger  percentage  of  the 
constituents,  or  either  of  them,  mentioned  in 
the  48th  section,  than  is  contained  therein. 

Is  there  anything  in  these  sections  in  con- 
flict with  the  act  of  1877?  The  design  of  this 
act,  as  its  heading  shows,  was  "to  establish 
a    department    of   agriculture,    mining    and 

manufacturing  in  the  state." 
581  *Section  1  authorizes  and  requires 

the   governor   to    establish    such    de- 
partment. 

Section  2  provides  that  said  department 
shall  be  under  the  control  and  management 
of  one  officer,  who  shall  be  known  as  the 
commissioner  of  agriculture;  how  he  shall 
be  appointed,  where  his  office  shall  be,  and 
how  provided  for  him,  and  allowing  him 
one  clerk. 

Section  3  fixes  his  salary  and  the  salary 
of  his  clerk. 

Section  4  prescribes  his  duties — 

First.  Relative  to  the  geological  forma- 
tion of  the  various  counties  of  the  state,  and 
the  general  adaptation  of  the  soil  of  said 
counties  for  the  various  products.  And  for 
the  purpose  of  analyzing  the  soils  and  min- 
erals of  this  state,  and  ^uanOs  and  fertiliz- 
ers, as  he  may  deem  of  importance,  provides 
for  his  being  furnished  with  a  suffi- 
cient chemical  apparatus  to  use  in  connec- 
tion with  his  office;  and  further  provides  for 
his  giving  information  upon  the  above  sub- 
jects, and  others  of  interest,  to  those  who 
till  the  soil  of  this  state. 

Second.  The  commissioner  to  have  charge 
of  the  analysis  of  fertilizers  sold  to  be  used 
for  agricultural  purposes  in  this  state;  re- 
quiring a  fair  sample  of  every  brand  there- 
of to  be  first  submitted  to  said  commis- 
sioner; makes  it  his  duty  thoroughly  to  test 
the  same,  and  if  he  finds  the  same  of  no 
practical  use,  after  he  shall  have  summoned 
the  parties  interested  before  him,  and  given 
them  every  opportunity  to  be  heard  in  de- 
fence, the  sale  of  the  same  for  use  in  this 
state  as  a  fertilizer  is  prohibited ;  and  a  fine  of 
not  less  than  $100  nor  more  than  $1,000  is  im- 
posed on  any  person  who  shall  violate  the 
provisions  of  this  act  by  selling  any  fertilizer 
to  be  used  in  this  state,  without  first  submit- 
ting a  fair  sample  of  the  same  to  said  commis- 
sioner. And  agricultural  lime  and  certain  other 
articles  named  are  excepted  from  the  opera- 
tion of  this  act.  And  the  analy.sis  made  by  the 
commissioner  is  to  be  made  without  charge. 
Various  other  duties,  of  an  interest- 
588  ing  and  highly  important  *character, 
are  assigned  to  the  commissioner  in  the 
subsequent  clauses  of  this  section ;  but  neither 
they  nor  the  subsequent  sections  of  the  act 
have   any   bearing   upon    the    subject   of   the 
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act  of  1871,  or  the  question  now  under  con- 
sideration. 

The  act  of  1871  requires  that  the  manu- 
facturer or  manipulator  of  the  fertilizer 
shall  label  the  bag  or  package  containing  it, 
before  he  sells  the  same  in  this  state,  and  im- 
poses a  penalty  on  him  for  omitting  it,  or  for 
false  representations  in  the  label  as  to  the 
quantity  or  quality  of  the  fertilizer  contained 
in  the  bag  or  package.  The  act  of  1877  re- 
quires him,  before  he  sells,  to  furnish  the  su- 
perintendent of  agriculture,  under  the  penalty 
of  a  fine  from  $100  to  $1,000,  with  a  fair  sample 
of  the  fertilizer  which  he  has  for  sale  in 
this  state,  who  is  required  to  analyze  it 
carefully,  and  to  determine  whether  it  is  of 
any  practical  value  or  not.  And  if  he  de- 
termines that  it  is  of  no  practical  value, 
after  the  parties  interested  have  been  sum- 
moned before  him,  and  have  had  full  and  suffi- 
cient opportunity  to  contest  it,  the  sale  of  it  is 
prohibited  as  a  fertilizer  for  use  in  this 
state. 

These  two  clauses  are  not  in  conflict. 
The  fertilizer  may  not  conform  in  quantity 
and  quality  with  the  labels  thereon,  and  yet 
may  be  of  some  practical  value;  so  that  the 
sale  will  not  be  prohibited  under  the  act  of 
1877,  which  does  not  in  such  case  afford 
protection  to  the  purchaser.  But  he  has 
remedy  under  the  50th  section  of  the  act  of 
1871  aforesaid,  which  is  not  taken  away  by 
the  act  of  1877;  not  being  in  conflict  with  it. 
There  is  nothing  in  the  former  act  which  pro- 
hibits the  sale  of  the  article  if  it  has  been 
labeled  as  required  by  the  act,  even  if  it 
should  be  of  no  practical  value;  and  the 
purchaser's  remedy  is  under  section  50  of 
that  act.  The  two  acts  are  not  in  conflict; 
but  the  act  of  1877  imposes  additional  du- 
ties on  the  manufacturer  or  seller,  and  and 
provides  additional  securitites  for  the  pur- 
chaser; and  the  two  acts  should  be  considered 

together  in  pari  materia. 
583  *The  court  is  of  opinion  that  §  48, 

and  those  following  on  this  subject,  of 
ch.  86  of  the  Code  of  1873,  taken  from  the  act 
of  March,  1871,  were  not  repealed  by  the  act 
aforesaid  of  1877,  and  were  in  force,  and 
required  the  plaintiff  in  error  to  af!ix  to 
each  bag  containing  the  fertilizer  it  sold  to 
the  makers  of  the  negotiable  notes  in  con- 
troversy a  label,  in  conformity  with  the  re- 
quirements of  section  48. 

The  plaintiffs  action  is  debt,  and  the  plea 
is  nil  debet.  The  facts  are  agreed.  And 
under  the  plea  of  nil  debet,  it  was  agreed 
that  the  defendant  should  have  the  benefit 
of  all  the  facts  agreed,  as  fully  and  effectu- 
ally as  he  could  under  any  special  pleas 
which  he  could  file  in  the  cause,  &c. 

It  seems  that  the  defendant  did  not  rely 
upon  any  defects  in  the  fertilizer  which  the 
plaintiff  sold  to  the  makers  of  the  notes,  or 
upon  the  ground  that  the  makers,  or  either 
of  them,  were  injured  or  defrauded  by  the 
contents  of  the  bags  not  conforming  in 
quality  or  quantity  to  the  labels  thereon,  or 
that  there  was  any  failure  of  consideration; 
but  solely  upon  the  ground  that  the  labels 
were  not  in  conformity  with  the  require- 
ments of  the  statute,  and  that  the  sales  to 


them  were  consequently  illegal  and  void, 
and  the  plaintiff  was  not  entitled  to  the  aid 
of  the  court  in  the  enforcement  of  3ii  il- 
legal contract. 

The  first  enquiry,  then,  is,  were  the  bags 
containing  the  fertilizer  labeled  in  conform- 
ity  with    the   requirements   of   the   statute? 

The  defendant  contends  that  the  label  af- 
fixed to  the  bags  does  not  specify  the  com- 
ponent parts  of  the  fertilizer  they  contain, 
as  required  by  the  statute;  and  upon  that 
ground  alone  contends  that  the  sale  of  it  in 
Virginia  was  prohibited  and  illegal.  Ac- 
cording to  the  statement  of  agreed  facts, 
the  plaintiffs  became  the  purchasers  of  the 
formula  for  making  the  fertilizer  in  ques- 
tion, and  the  right  to  use  the  brand  of  "Eu- 
reka" thereon,  in  July,  1873,  and  then  com- 
menced   its    manufacture — and    used 

584  the  same  materials  *and  the  same  for- 
mula,  and   adopted   the   same   process, 

that  had  been  used  and  adopted  by  those  who 
preceded  them  in  its  manufacture  from  the 
year  1865  down  to  that  time,  and  under  the 
supervision  of  the  same  person  who  originated 
the  said  fertilizer,  and  who  has  continued  to 
supervise  the  manufacture  of  the  same  for  the 
plaintiffs.  And  they  stamped  on  each  bag  the 
following  label:  "Eureka.  200  lbs.  Am- 
moniated  Bone  Superphosphate  of  Lime. 
Manufactured  by  Atlantic  &  Virginia  Fer- 
tilizing Co.  Orient,  L.  I."  And  these 
words,  they  contend,  express  the  compo- 
nent parts  of  the  fertilizer,  as  required  by 
the  Virginia  statute.  They  are  not  w^ords 
in  common  or  popular  use,  but  are  techni- 
cal words  used  by  chemists,  and  have  a 
certain  and  exact  meaning;  and  the  q\tes- 
tion  is,  do  they  express  what  are  the 
component  parts  of  the  said  fertilizer?  This 
is  a  question  which  chemists  alone  can  sat- 
isfactorily answer. 

We  have  the  statements  of  Dr.  Pollard, 
commissioner  of  agriculture  for  the  state  of 
Virginia,  and  Dr.  William  H.  Taylor,  state 
chemist,  as  experts,  which,  by  the  agreement 
of  the  parties,  are  to  be  taken  as  facts 
proved  in  the  cause.  Dr.  Pollard  states,  as 
an  expert,  that  the  words  "ammoniated  bone 
superphosphate  of  lime,"  on  the  said  label,  do 
sufficiently  express  the  component  parts  of 
said  fertilizer,  and  gives  his  reasons  for  that 
opinion.  He  further  states,  as  an  expert,  and 
as  commissioner  of  agriculture,  that  in  his 
opinion  said  label  does  comply  with  the  re- 
quirements of  ch.  86,  §  48  of  the  Code  of 
1873;  and  from  the  nature  and  character  of 
what  is  required,  could  not  well  be  done  in 
any  other  way  or  manner;  and  is  the  mode 
usually  adopted  by  all  manufacturers  of  such 
fertilizers,  since  the  passage  of  the  -ct  re- 
quiring them  to  have  stamped  labels  on 
the  bags.  Dr.  Taylor^  the  regularly  appointed 
state  chemist,  entirely  concurs  with  Dr. 
Pollard  in  all  his  statements  and  opinions, 
and  as  an  expert  fully  endorses  them.  What 
better  evidence  could  we  have  of  the 

585  meaning  of  the  *words  of  art  put  upon 
these  labels,  and  that  they  express  the 

component  parts  of  the  fertilizer — at  least 
w:hat  the  mnnufacturers  claimed  for  it?  In- 
deed, there  is  not  a  particle  of  evidence  in  the 
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record  in  conflict  with  it.  And  we  cannot  re- 
sist the  conclusion  that  the  terms  "ammo- 
niated  bone  superphosphate  of  lime,"  legibly 
stam^d  or  labeled  on  the  bags  containing  the 
fertilizer,  are  a  specification  of  its  com- 
ponent parts.  It  is  true  that  it  is  expressed 
in  words  which  are  not  in  common  or  popular 
use,  but  in  technical  terms,  which  would  not 
convey  to  the  mind  of  an  uneducated  farmer, 
who  was  not  a  chemist,  what  were  the  com- 
ponent parts.  But  the  statute  does  not  re- 
quire that  it  shall  be  specified  in  words 
which  are  in  common  or  popular  use.  It 
only  requires  that  the  stamped  or  printed 
label  shall  specify  legibly  the  component 
parts.  It  does  not  say  that  it  shall  be  speci- 
fied in  terms  which  may  be  understood  by  an 
unlettered  man  what  are  the  component 
parts.  It  only  requires  that  it  shall  be  leg- 
ibly specified  on  the  label  what  are  the 
component  parts  that  is  in  such  manure, 
that  it  may  be  read.  And  the  statute  being 
hig^hly  penal,  must  be  construed  strictly. 
The  idea  may  be  expressed  in  technical 
terms  with  more  certainty  and  exactness, 
than  when  expressed  in  words  in  common 
and  popular  use.  And  if  the  purchaser  does 
not  understand  the  words  of  art,  he  may  be 
readily  informed  by  enquiring  of  the  com- 
missioner of  agriculture,  or  of  any  good 
chemist,  what  they  import.  If  it  were  ex- 
pressed in  the  plainest  terms,  and  in  the 
most  legible  characters,  it  would  not  be 
understood  by  the  man  who  could  not  read. 
But  the  statute  does  not  require  that  it 
shall  be  expressed  in  words  in  common  or 
popular  use,  and  not  in  words  of  art. 

It  is  expressed,  the  commissioner  of  agri- 
culture says,  in  the  mode  usually  adopted  by 
all  manufacturers,  and  in  the  mode  which 
received  his  approval  as  commissioner  of 
agriculture,  and  which  he,  in  that  capacity, 
having  charge  of  the  analysis  of  fertilizers 
sold  to  be  used  in  this  state  for 
586  *agricultural  purposes,  decided  to  be 
in  conformity  with  the  requirements 
of  the  statute;  and  now  to  hold  that  the 
purchasers  of  the  plaintiffs'  fertilizer,  who 
have  had  the  use  of  it,  were  released  from 
the  price  which  they  agreed  to  pay  for  it. 
not  for  any  defect  in  it,  but  on  the  ground 
that  the  label,  contrary  to  the  decision  of  the 
commissioner  of  agriculture,  and  contrary  to 
the  opinion  of  competent  experts,  did  not 
exactly  meet  the  requirements  of  the  statute, 
would  be  an  injustice  to  the  plaintiffs  ot 
which  they  would  have  cause  to  complain. 

The  only  impeachment  of  the  label  is  the 
alleged  nonspecification  of  the  component 
parts  of  the  fertilizer.  No  fault,  as  we  under- 
stand, is  ascribed  to  it  in  other  respects;  and 
we  think  there  is  not  the  slightest  ground  for 
it;  but  that  in  all  other  respects  it  fully 
meets  the  requirements  of  the  statute.  And 
we  are  of  opinion  upon  the  agreed  facts,  and 
the  best,  and  in  fact,  the  only  evidence  in 
the  record,  that,  in  the  point  where  it  is 
assailed  it  is  groundlessly  assailed,  and  that 
in  that  respect  also  it  conforms  to  the  re- 
quirements of  the  statute.  It  is  therefore 
unnecessary  to  consider  the  question,  which 
has   been   so   elaborately   and   ably   argued 


by  the  learned  counsel,  whether  the  con- 
tracts in  question,  if  prohibited,  were  ille- 
gal, and  if  illegal,  could  be  enforced.  We 
are  of  opinion  for  the  reasons  given,  and 
upon  the  grounds  stated,  that  the  judgment 
of  the  court  below  is  erroneous  and  must 
be  reversed. 

The  judgment  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  bags  which  contained  the  fertilizer  sold 
by  the  plaintiffs  to  the  makers  of  the  nego- 
tiable notes,  which  was  the  consideration 
thereof,  were  labeled  substantially  in  con- 
formity with  the  requirements  of  the  statute, 
and  that  the  contracts  of  sale  which  were 
the  foundation  of  said  notes  conse- 
587  quently  were  not  illegal  and  *void;  and 
that  the  judgment  of  the  court  below 
was  erroneous.  It  is  therefore  considered, 
that  the  said  judgment  be  reversed  and 
annulled,  and  that  the  plaintiffs  in  error 
recover  their  costs  expended  in  the  prosecu- 
tion of  their  writ  of  error  here.  And  this 
court,  proceeding  to  render  such  judgment  as 
ought  to  have  been  rendered  by  the  court 
below,  it  is  considered  that  the  plaintiffs 
recover  of  the  defendant  the  sum  of  $307, 
with  interest  at  the  rate  of  .6  per  centum  per 
annum,  &c.,  on  $487,  part  thereof,  from  the 
4th  day  of  October,  1878;  and  on  $35,  another 
part  thereof,  from  October  13,  1878;  and  on 
$10,  another  part  thereof,  from  October  21, 
1878;  on  $50,  another  part  thereof,  from 
October  27,  1878;  and  on  $25,  the  residue 
thereof,  from  October  29,  1878,  till  pay- 
ment, and  their  costs  expended  in  the 
prosecution  of  their  suit  in  the  court  below. 
Judgment  reversed. 


588  '    *Binn8  v.  WaddilL 

November   Term,    1879,    Richmond. 

1.  HarmleiiM  Brror.* — In  an  action  of  detinue 
there  are  two  counts  in  the  declaration.  The  first 
docs  not  allege  property  in  the  plaintiff.  The  sec- 
ond docs  allege  it.  The  court  refuses  to  allow  the 
defendant  to  demur  to  the  several  counts.  The 
jury  find  expressly  that  the  property  is  the  prop- 
erty of  the  plaintiff — Held:  If  the  first  count  is 
defective,  yet  the  second  being  good,  and  the  jury 
finding  that  the  property  was  the  property  of  the 
plaintiff,  the  defendant  is  not  injured  by  the  refusal 
of  the  court  to  allow  the  demurrer  to  be  filed,  and 
it  is  no  cause  for  reversing  the  judgment. 

2.  Same. — On  the  trial  of  the  cause  the  court  gives 
to  the  jury  two  instructions;   the  first  of  which  is 


*Harinleiia  Error. — Where  the  court  can  clearly 
see  affirmatively  that  the  error  has  worked  no  harm 
to  the  party  appealing  it  will  be  disregarded.  4  Min. 
Ins.  2  (Ed.)  974;  Preston  v.  Harvey,  2  H.  &  M.  55; 
Osborne  v.  Francis,  38  W.  Va.  323;  Mason  v.  Bridge 
Co.,  20  W.  Va.  239;  Nichols  v.  Kcrshner,  20  W.  Va. 
263;  Danks  v.  Rodehcaver,  26  W.  \'a.  298;  Danville 
Bank  v.  Waddill,  27  W.  Va.  239;  Hall  v.  Lyons,  29 
W.  Va.  420;  State  v.  Douglass,  28  W.  Va.  298;  Clay 
V.  Robinson,  7  W.  Va.  350;  Bcatty  v.  Railway  Co.,  6 
W.  Va.  388;  Pitman  v.  Breckenridge,  3  Gratt.  127; 
Wiley  V.  Givens,  6  Gratt.  211  \  Colvin  v.  Menefee,  11 
Gratt.   87;   Rea  v.  Trotter,   26   Gratt   585. 
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correct.  And  the  jury  in  their  verdict  say,  "We 
find  under  the  first  instruction  of  the  court  that 
the  &c.,  meaning  the  property  sued  for,  are  the  in- 
dividual property  of  the  plaintiff" — Held:  Even  if 
the  second  instruction  was  erroneous,  the  jury  hav- 
ing expressly  said  that  they  find  their  verdict  under 
the  first  instruction,  the  error  of  the  second  in- 
struction is  not  ground  for  the  reversal  of  the 
judgment. 
8.  Partnemlilp  Property.t — ^It  seems  one  part- 
ner cannot  sell  or  pledge  the  partnership  property 
in  payment  of  his  individual  debt,  without  the  con- 
sent of  his  co-partner,  and  the  title  is  not  divested 
by  tuch  sale  or  pledge  in  favor  of  a  separate  cred- 
itor, even  though  the  latter  may  not  know  it  was 
partnership    property. 

This  was  an  action  of  detinue  in  the  circuit 
court  of  Charles  City  county,  brought  by 
Edmund  T.  Waddill  against  Otway  P.  Binns, 
to  recover  three  mules,  a  wagon  and  harness. 
The  declaration  contains  two  counts. 
589  In  *the  first  count  the  plaintiff  avers 
that  on  a  day  named,  he  delivered  to 
the  defendant  Binns  three  mules,  describing 
them  by  name  and  color,  each  of  the  value 
of  $200;  a  wagon  and  gear,  describing  the 
wagon,  of  the  value  of  $100,  to  be  redelivered 
by  the  said  Binns  when  he  should  be  there- 
unto afterwards  requested;  and  that  Binns, 
though  often  required,  has  not  delivered,  &c. 

The  second  count  avers  that  the  plaintiff, 
being  lawfully  possessed  of  the  said  mules, 
wagon  and  gear — describing  them  as  in  the 
first  count — as  of  his  own  property,  and 
being  so  possessed  thereof,  he  afterwards — 
to  wit,  &c. — lost  the  said  mules,  &c.,  out  of 
his  possession,  and  the  same,  afterwards — 
to  wit,  &c.  at,  &c.— came  into  possession  of 
the  said  Binns  by  finding.  And  then  al- 
leges the  refusal  of  said  Binns  to  deliver 
them  to  the  plaintiff. 

The  defendant  appeared  and  demurred  to 
the  declaration;  but  the  court  overruled' 
the  demurrer.  And  he  then  pleaded  "non 
detinet,"  and  not  guilty. 

The  cause  was  then  adjourned  until  the 
next  day,  when,  upon  the  motion  of  the 
defendant,  he  had  leave  to  withdraw  his 
plea  of  not  guilty.  He  then  asked  leave  to 
withdraw  his  demurrer  to  the  declaration, 
and  to  demur  generally  to  the  declaration 
and  to  each  count  thereof;  which  leave  the 
court  refused  to  grant.  And  the  defendant 
excepted. 

After  the  evidence  had  been  introduced, 
the  defendant  asked  for  three  instructions, 
which  the  court  refused  to  give,  but  of  his 
own  motion  gave  two.  To  all  which  the 
defendant  excepted.  This  exception  contains 
a  statement  of  what  the  evidence  tended  to 
prove,  and  from  it  it  appears  that  the  con- 
troversy was,  whether  the  property  was  the 
property  of  the  plaintiff  Waddill,  or  was  the 
property  of  A.  K.  Adams  &  Co.,  of  which 
taid  Waddill  was  the  other  partner.  And  it 
appears  that  A.  K.  Adams,  who  had  since 
died,  had  sold  as  his  own,  this  property,  to 


tPartnerabip  Property. — See  also  Liberty 
Savings  Bank  v.  Campbell  et  al.,  75  Va.  534,  citing 
the  principal  case,  and  3  Min.  Inst.  (2nd  Ed.)  725 
»i  seq. 


Walker  &  Saunders,  of  Richmond,  and  had 

applied   it   to   pay  a   debt   of   his   own;   and 

Walker  &  Saunders  had  sold  it  to  the 

590  ♦defendant  Binns.   The  instructions 
asked  and  those  given  are  sufficiently 

set  out  in  the  opinion  of  Judge  Staples. 
The  verdict  of  the  jury  was  as  follows: 
"We,  the  jury,  find  under  the  first  instruc- 
tion of  the  court,  that  the  mules  and  wagon 
and  gear  are  the  individual  property  of  the 
plaintiff;  and  we  find  for  tt;e  plaintiff  the 
mules  and  wagon  and  gear  in  the  declara- 
tion mentioned,  of  the  value  following." 
And  they  set  out  the  value  of  each  mule, 
and  of  the  wagon  and  gear,  amounting  to- 
gether to  $475;  and  they  find  $228  damage 
for  the  detention  of  the  property.  And  the 
court  rendered  a  judgment  in  accordance 
with  the  verdict.  And  thereupon,  the  de- 
fendant Binns  applied  to  a  judge  of  this 
court  for  a  writ  of  error  and  supersedeas; 
which  was  awarded. 

Cannon  &  Courtney,  for  the  appellant. 
Lacy,  Meredith  and  J.  A.  Jones,  for  the 
appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  detinue.  The  declara- 
tion contains  two  counts.  The  first  sets  forth 
the  delivery  of  the  property  by  the  plaintiff 
to  the  defendant,  to  be  redelivered  on  re- 
quest, and  a  failure  to  do  so.  The  second 
avers  that  the  plaintiff,  being  laiyfully  pos- 
sessed of  the  property,  casually  lost  it,  ont 
of  his  possesison,  and  the  same  after'wards 
came  to  the  defendant  by  finding,  and  that 
the  defendant  had  refused  to  deliver  the 
same,  although  often  requested.  It  is  by  no 
means  clear,  but  it  may  be  conceded,  that  die 
first  count  is  defective  in  failing  to  allege 
right  of  property  in  the  plaintiff;  and  that 
the  circuit  court  erred  in  refusing  defend- 
ant's leave  to  demur  to  that  count.  Still,  it 
does  not  necessarily  follow  that  the  judg- 
ment  is   therefore   to   be   reversed. 

591  '^If  the  defendant  was  not  and  could 
not  have  been  prejudiced  by  the  rul- 
ing of  the  court  below,  the  appellate  court 
will  not  disturb  the  judgment,  merely  be- 
cause the  ruling  may  have  been  erroneous. 

Had  the  jury  found  a  general  verdict,  this 
court  could  not  say  whether  it  was  based 
on  the  first  or  second  counts.  But  the  ver- 
dict is  special.  It  expressly  finds  that  the 
goods  claimed  are  the  individual  property 
of  the  plaintiff.  This  is  directly  responsive 
to  the  second  count,  which  asserts  title  in 
the  plaintiff. 

It  was  apparent  that  the  jury  intended 
to  conform  their  verdict  to  that  count. 

The  defendant  might  have  asked  the 
court  to  instruct  the  jury  to  disregard  the 
first  count;  had  he  done  so,  and  had  the 
court  granted  such  instruction,  the  verdict 
must  have  been  the  same.  Under  these  cir- 
cumstances, the  action  of  the  court  upon 
the  demurrer  was  wholly  immaterial. 

The  next  question  for  consideration  is, 
whether  the  court  committed  any  error 
with  respect  to  the  instructions  vtrhich  en- 
titles the  defendant  to  a  reversal. 
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The  defendant  asked  for  three  instructions. 
The  first  of  these  asserts  that  if  the  jury 
believe  that  the  property  claimed  was  not 
the  individual  property  of  the  plaintiff,  but 
belonged  to  the  firm  or  partnership  of  A.  K. 
Adams  &  Co.,  of  which  plaintiff  was  a  mem- 
ber, and  that  A.  K.  Adams,  the  other  partner 
bona  fide  sold  the  property  to  Walker  & 
Saunders,  under  whom  defendant  claimed, 
the  plaintiff  was  not  entitled  to  recover. 
The  second  instruction  is  substantially  the 
same.  The  third  instruction  is  not  material 
to  the  present  discussion,  and  need  not  be 
repeated  here.  The  court  refused  to  give 
either  of  these  instructions,  and  in  lieu 
thereof  instructed  the  jury — first,  that  if 
they  believed  from  the  evidence  that  the 
plaintiff  purchased  the  property  as  his  indi- 
vidual property,  paying  for  it  and  using  it 
as  his  own,  and  that  he  has  never  parted 
with  the  title  thereto,  and  the  defend- 
598  ant  obtained  the  possession  *without 
the  plaintiff's  knowledge  or  consent, 
and  has  refused  to  surrender  the  same,  they 
ought  to  find  for  the  plaintiff. 

The  court  further  instructed  the  jury  in 
effect,  that  even  if  they  believed  the  prop- 
erty belonged  to  A.  K.  Adams  &  Co.,  a  sale 
by  one  of  the  partners,  without  the  knowl- 
edge or  consent  of  the  other,  for  the  pur- 
pose of  paying  the  individual  debts  of  the 
partner  so  selling,  would  not  be  effectual  to 
pass  the  title. 

It  is  not  necessary  now  to  determine 
whether  the  court  erred  in  refusing  to  give 
the  instructions  of  the  defendant,  or  in 
giving  the  second  instruction  actually 
given.  What  has  been  already  said  with 
respect  to  the  action  of  the  court  touching 
the  demurrer,  applies  to  the  instruction. 

An  appellate  court  will  not  reverse  the 
judgment  for  an  erroneous  instruction,  if  it 
can  clearly  see  that  the  losing  party  could 
not  have  been  prejudiced  by  it.  In  Kincheloe 
V.  Tracewells,  11  Gratt  587,  609,  this  court 
said,  **If  the  questions  involved  in  the  instruc- 
tions, are  decided  erroneously  the  judgment 
should  not  on  that  account  be  reversed,  if 
the  court  can  see  from  the  bill  of  exceptions 
that  they  did  not  and  could  not  affect  the 
merits  of  the  case  before  the  jury.  Dan- 
ville Bank  v.  Waddill,  27  Gratt.  448.  See 
also  8  U.  S.  Digest,  N.  S.,  Title  Appeal,  p.  29. 

In  the  case  before  us,  the  court,  in  its  first 
instruction,  told  the  jury  that  if  they  believed 
from  the  evidence  that  the  plaintiff  had  pur- 
chased, paid  for  and  used  the  property  as  his 
own  individual  property,  and  had  never  parted 
with  the  title,  and  that  the  defendant  had 
obtained  the  possession  without  the  plain- 
tiff^s  knowledge  or  consent,  and  refused  to 
surrender  the  same,  they  must  find  for  the 
plaintiff.  The  jury,  in  rendering  their  ver- 
dict, say,  we,  the  jury,  find,  under  the  first  in- 
struction of  the  court,  that  the  mules  and  wag- 
ons and  gear  are  the  individual  property  of 

the  plaintiff. 
698  *From  this  it  is  plain  the  jury  were 

satisfied  that  the  property  did  not  be- 
long to  A.  K.  Adams  &  Co.,  but  to  the  plain- 
tiff individually ;  and  therefore  it  was  a  matter 
of  no  sort  of  consequence  what  the  court  said 


with  reference  to  the  power  of  one  partner 
to  dispose  of  the  partlpership  property. 
With  or  without  the  instructions  on  that 
branch  of  the  case,  it  is  certain  the  finding 
of  the  jury  must  have  been  the  same,  and 
the  defendant  could  not,  by  possibility, 
have  been  prejudiced  by  the  action  of  the 
court   with   respect  to  the   instructions. 

The  case,  in  some  of  its  features,  is  like 
that  of  Fleming  v.  Toler,  7  Gratt.  310. 
There  the  defendant  had  filed  a  special  plea, 
upon  which  issue  was  joined.  He  afterwards 
tendered  other  pleas,  which  were  rejected. 
This  court  said  the  pleas  so  tendered  were 
good  in  form  and  substance,  and  presented  a 
substantial  defence;  but  as  the  facts  set  forth 
therein  were  the  same  substantially  as  set 
forth  in  the  plea  filed,  and  as  those  facts  had 
been  negatived  by  the  finding  of  the  jury, 
the  defendant  could  not  have  been  preju- 
diced by  the  rejection  of  the  two  pleas. 

The  view  here  taken  was  not  at  all  in  con- 
flict with  the  decision  of  this  court  in  Wiley 
et  als.  V.  Givens  &  als.,  6  Gratt.  277.  There 
the  lower  court  had  instructed  the  jury  that 
they  were  at  liberty  to  regard  the  recitals  in 
certain  deeds  as  evidence.  This  instruction, 
it  was  contended,  even  if  erroneous,  worked 
no  injury,  inasmuch  as  the  jury  would  have 
been  warranted  in  finding  the  same  verdict 
upon    the    whole    evidence. 

But  this  court  said  it  could  not  determine 
what  influence  the  recitals  may  have  had  on 
the  minds  of  the  jury,  and  therefore  it  would 
look  no  further  than  to  the  propriety  of  the 
instruction,  based  upon  such  recital.  That 
case  came  within  the  influence  of  the  prin- 
cipal that  a  misdirection  of  the  trying  court  is 
always  ground  of  reversal,  unless  it  can  be 
plainly  seen  from  the  record  that  the  error 
did  not,  and  could  not,  affect  the  ver- 
594  diet.  Rea's  adm'x  v.  *Trotter  &  Bro., 
26  Gratt.  585,  was  decided  on  the  same 
ground;  Town  of  Danville  v.  Waddill.  On 
the  other  hand,  the  converse  of  the  proposi- 
tion is  equally  true,  that  if  the  appellate 
court  is  satisfied  that  the  jury,  in  rendering 
their  verdict,  could  not  have  been  influenced 
by  the  misdirection,  it  will  not,  merely 
because  of  such  misdirection,  reverse  the 
judgment.  See  also  9  vol.  U.  S.  Digest,  N. 
S.  p.   538,  §   635,   682. 

In  placing  our  decision  on  this  ground,  we 
are  not  to  be  understood  as  holding  that  the 
lower  court  erred  in  its  instruction  with  > 
respect  to  the  limitations  upon  the  power  of 
one  partner  to  dispose  of  partnership  prop- 
erty, under  the  circumstances  set  forth  in  the 
instruction.  The  rule  seems  to  be  settled 
that  the  authority  of  each  partner  to  dispose 
of  partnership  property  extends  only  to  the 
business  and  transactions  of  the  partnership. 
And  any  disposition  of  the  property  beyond 
such  purposes,  without  the  consent  of  the 
co-partner,  is  an  excess  of  authority.  And 
further,  one  partner  cannot  pledge  or  sell  the 
partnership's  property,  in  payment  of  his 
individual  debts,  without  the  consent  of  his 
co-partner;  and  the  title  is  not  divested  by 
such  pledge  or  sale  in  favor  of  a  separate 
creditor,  even  though  the  latter  may  not 
know    it    was    partnership    property.      See 
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Rodgers  &  Sons  v.  Batchelor  &  als.,  12 
Peters  R.  221;  Story  on  Partnership,  §  133, 
and  note. 

However,  we  do  not  deem  it  necessary  to 
express  any  decided  opinion  on  this  subject. 
Upon  the  grounds  already  stated,  we  think 
the  judgment   should  be   affirmed. 

Judgment    affirmed. 


595 


*Nash  V.  Fugate  &  als. 

[34  Am.   Rep.  780.] 
January  Term,   1880,  Richmond. 

Absent,   Moncurb,   P.* 

• 

1.  Bondff — Condltloim — Saretlen. — A  bond  is 
signed  by  the  principal  obligor  and  a  number  of 
sureties,  and  there  are  several  scrolls  be4ow  the 
names  of  the  sureties  who  sign  it.  In  other  re- 
spects the  bond  is  complete  and  perfect  on  its  face; 
but  the  sureties  sign  it  and  deliver  it  to  the  prin- 
cipal obligor,  on  condition  that  he  shall  obtain  ad- 


to  sign,  and  in  this  imperfect  and  incomplete 
condition,  with  his  own  name  signed  as  prin- 
cipal obligor,  brought  it  to  these  defendants 
respectively,  at  different  times,  and  places, 
and  then  and  there  represented  to  them  re- 
spectively, that  if  they  would  respectively 
sign  to  become  bound  as  his  sureties  to  the 
plaintiff,  with  as  many  more  solvent  sureties 
as  would  fill  up  the  scrolls  affixed  thereto, 
that  he,  the  said  A.  W.  Smith,  would  not  use 
it.  or  deliver  it  to  the  plaintiff  until  and  un- 
less he  procured  solvent  sureties  with  these 
defendants  to  sign  their  names  opposite  each 
scroll  to  the  said  paper  affixed,  and  become 
bound   with    them    thereby. 

And  these  defendants  further  say,  that  on 
this  express  contract  and  condition  tley  re- 
spectively, and  at  different  times  and  places. 
as  the  paper  was  presented  to  them,  respect- 
ively signed  it,  and  in  its  unfinished  condi- 
tion handed  it  to  said  Smith,  to  havi 
perfected,  by  having  it  signed  by  other  sol 
vent  persons  as  aforesaid.  And  the  defendant - 


ditional  sureties  to  execute  it,  before  he  delivers  it     .       ,  -  ,  .  ,  .  - 

to  the  obligor;  but  he  violates  the  condition,  and  i  further    say     that   afterwards—to    wit :    the 


delivers   it   to   the   obligee,    without   obtaining   addi> 
tional    sureties — Held:      The    bond    is    binding    on 


day  of y  18.  the  said  A.   W.    Snuth 

in   the   imperfect  and  incomplete   condition 


the  sureties,  unless  the  obligee  had  notice  of  the  I  the  said  paper  was  in  when  the  last  of  these 

defendants  signed  it,  and  with  a  great  manv 
scrolls  on  the  paper  below  their  names  thLt 
no  names  of  obligors  were  signed  to,  and  in 
violation  of  the  conditions  aforesaid  ot» 
which  these  defendants  were  bound,  fraudu- 
lently delivered  it  to  the  plaintiff.  an<' 
597  in  its  imperfect  and  incomplete  *condi 
tion — ^to  wit:  with  the  said  Smith's  an/ 
these  defendant's  names  signed  to  it  only 
and  a  great  many  scrolls  written  to  it  a* 
aforesaid  for  other  obligors  to  sign  below 
these  defendant's  names,  to  which  no  name? 
of  obligors  were  signed,  the  plaintiff  virrong 
fully  and  fraudulently  accepted  and  received. 
wherefore  these  defendants  further  say,  the 
plaintiff  at  and  before  the  delivery  of  said 
supposed  writing  obligatory  to  him,  had 
notice  that  these  defendants  had  signed  it  to 
become  bound  thereby  only  when  other  sol- 
vent persons  with  themselves  should  sign 
their  names  to  the  vacant  scrolls  belo^v  their 
names,  and  become  bound  with  them  thereby, 
who  had  not  done  so;  wherefore  they  say 
the  said  supposed  writing  obligatory  is  not 
their  act  and  deed. 

The  7th  plea  is  as  follows: 
The  defendants,  &c..  &c.,  come.  &c..  say 
the  plaintiff,  his  action  against  them  should 
not  maintain,  because  they  say  A.  W.  Smith 
procured  them  to  sign  and  deliver  t'^e  said 
writing  sued  on  to  him  to  get  other  obligors 
to  sign  it  on  the  following  contract  and 
agreement,  made  and  entered  into  by  and 
between  said  Smith  and  these  defendants — 
to  wit:  that  these  defendants  would  and  did 
sign  said  writing  as  sureties  of  said  Smith 
on  the  express  condition  that  it  was  not  to  be 
obligatory  on  these  defendants,  or  either  of 
them,  and  was  not  to  be  delivered  by  said 
Smith  to  the  plaintiff  as  the  bond  of' these 
defendants,  or  either  one  of  them,  unless 
and  until  said  Smith  procured  a  great  many 
more  solvent  persons — to  wit:  a  number 
sufficient  with  these  defendants  to  niake 
twenty —  to  sign  it  and  become  bound  with 


condition  on  which  they  executed  it;  and  the  fact 
that  there  were  other  scrolls  to  the  instrument,  to 
which  no  name  was  signed,  was  not  sufficient  to 
put  the  obligee  upon  enquiry  as  to  the  authority 
of  the  obligor  to  deliver  the  bond  to  him. 
2.  Same — Same — Same — Parol  Bvideace.t — 
A  bond,  signed  by  a  principal  obligor  and  sureties, 
apparently  perfect  and  complete,  may  be  avoided 
by  parol  proof  that  the  obligee,  at  the  time  he  re- 
ceived it  from  the  principal  obligor,  had  notice  that 
other  persons  were  to  sign  it,  in  order  to  make 
the  instrument  effectual  as  to  those  who  did  sign  it. 
But  in  such  a  case  the  evidence  ought  to  be  very 
clear    and    satisfactory. 

This  case  was  argued  at  Wytheville,  but 
decided  at  Richmond.  It  was  once  before  in 
this  court,  and  is  reported  in  24  Gratt.  202. 
That  report  states  the  nature  of  the  case, 
and  gives  a  copy  of  the  covenant  sued  on 
and  the  names  of  the  parties  to  it. 

When  the  cause  went  back  to  the  circuit 
court  of  Russell  county,  the  death  of.  the 
defendant  Vermillion  was  suggested; 
596  *and  the  surviving  sureties,  in  addi- 
tion to  the  first,  fourth  and  fifth  gen- 
eral pleas  of  non  est  factum,  which  had  been 
pleaded  before  the  case  came  up  to  this  court, 
filed  two  special  pleas  of  non  est  factum, 
which  are  numbered  sixth  and  seventh.  The 
sixth  is  as  follows: 

The  defendants — naming  them — say  the 
plaintiff  his  action  against  them  ought  not 
to  be  maintained,  because  they  say  before 
they  signed  said  writing  obligatory  their  co- 
defendant,  A.  W.  Smith,  had  drawn  the  body 
of  it.  and  in  the  presence  of  the  plaintiff 
made  a  great  many  scrolls  to  it  for  obligors 


*Tbe  case  was  argued  at  Wytheville,  in  his  ab- 
sence. 

tParol  BTldence. — The  principal  case  is  cited 
and  its  holding  as  to  the  admissibility  of  parol  proof 
is  sustained  in  Solenberger,  v.  Gilbert's  adm'r  ct  al., 
8(  Va.  789;  Wendlinger  v.  gmith  et  al.,  75  v^a.  317. 
See  also  2  Min.  Inst.   (4th  Ed.)   736. 
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them  as  co-sureties  for  said  Smith  in  said 
supposed  writing  obligatory;  and  these 
defendants  say  that  on  this  condition  only 
were  they  to  become  bound  to  the  plaintiflf, 
and  none  other;  and  on  this  condition  they 
signed  it,  and  put  it  in  said  Smith's  hands 
to  get  the  number  of  other  persons  he  agreed 
should  sign  it;  and  the  defendants  say  they 
never  did  acknowledge  or  deliver  said 
598  paper  *to  the  plaintiff,  and  never  agreed 
it  should  be  done  by  the  said  Smith, 
except  on  the  conditions  aforesaid;  yet  they 
say  the  said  Smith,  wrongfully  and  without 
authority  from  the  defendants,  delivered  to 
the  plaintiff  said  supposed  writing  obligatory, 
without  ever  having  or  procuring  any  others 
to  sign  it  with  them  as  co-sureties  of  said 
Smith;  and  said  plaintiff  wrongfully  received 
and  accepted  of  said  Smith  said  >yriting,  well 
knowing  of  the  condition  aforesaid  on  which 
these  defendants  signed  it  and  delivered  it 
to  their  co-defendant,  Smith;  wherefore, 
they  say  the  said  supposed  writing  obliga- 
tory is  not  their  deed,  and  of  this  they  put 
themselves    on    the    country. 

The  plaintiff  objected  to  these  pleas  when 
they  were  offered;  but  the  court  overruled 
the    objection. 

In  the  progress  of  the  trial,  all  the  de- 
fendants' sureties  and  others  were  examined 
as  witnesses,  though  objected  to  by  the  plain- 
tiff,  to   prove   the   condition   on   which    the 
sureties    signed    the    paper,    and    that    the 
plaintiff   had   knowledge    of  this   condition, 
and  also  that  there  were  other  scrolls  to  it 
when  they  signed  it;  and  the  plaintiff  intro- 
duced his  own  and  other  evidence  to  dis- 
prove his  knowledge,  and  also  the  condition  of 
tie  paper  when  delivered  to  him.    And  when 
the  evidence  was  introduced  before  the  jury, 
the  court,  on  the  motion  of  the  defendants, 
gave  to  them  the  two  following  instructions: 
The  first,  called  in  the  record  the  sixth: 
1st.     The  court  instructs  the  jury  that  if 
they    believe    from    the    evidence    that    the 
defendants,    Joseph    C.    Fugate,    James    C. 
Fugate,    Robert    Johnson,    S.    P.    Munsey, 
George    Banner,   J.    W.   Smith,    George    C. 
Gose  and  Charles  G.  Gose,  signed  the  cove- 
tnnt  sued  on,  on  the  condition  that  it  was  not  to 
b'nd  them  unless  others,  in  addition  to  them, 
should  sign  it  also,  and  was  not  to  be  delivered 
to  the  plaintiff  as  their  bond  until  the  others, 
who  were  to  sign  it  with  them,  had  done  so, 
and  placed  it  in  the  possession  of  A. 
699      W.  Smith,  *who  had  also  signed  it,  to 
be  by  him   delivered  to  the  plaintiff, 
onlv  on  the  stiid  condition  being  complied 
wfth.  and  that  the  others  that  were  to  sign 
it  did   not  sign   it,  and   that  A.   W.   Smith 
delivered    it    to    the    plaintiff,    and    that    the 
plaintiff  knew,   at   the  time  he   received  it, 
that    the    aforesaid    defendants    signed    it 
on  the  condition  that  it  was  not  to  be  their 
bond,  and  was  not  to  be  delivered  to  him, 
unless  the  others   signed  it  also,  and  that 
the  others   that    were   to   sign    it   had   not 
signed  it,  then  the  law  is  for  the  defendants, 
and  the  jury  must  find  for  them. 
The  second,  called  in  the  record  the  seventh : 
2d.    The   court   further   instructs   the   jury 
that  if  they  believe  from  the  evidence  that. 


at  the  time  the  said  defendants  signed  the 
covenant  sued  on,  it  had  a  number  of  scrolls 
on  it  for  others  to  sign  their  names  to  as 
co-obligors  with  the  defendants,  and  they 
signed  it  on  the  agreement  with  said  A.  W. 
Smith  that  he  was  to  get  other  solvent  per- 
sons than  the  defendants  to  sign  their  names 
to  the  scrolls  that  had  no  names  signed 
opposite  thereto,  to  become  bound  with  the 
defendants  in  said  covenant,  and  that  unless 
he  got  other  solvent  persons  to  sign  the 
covenant  as  co-obligors  with  the  defendants 
they  were  not  to  be  bound  by  it,  and  the  said 
Smith  was  not  to  deliver  it  to  the  plaintiff; 
and  if  they  further  believe  from  the  evi- 
dence that  Smith  did  not  get  the  other  solvent 
persons  to  sign  it  as  co-obligors,  and  deliv- 
ered it  to  the  plaintiff  with  a  number  of 
scrolls  on  it,  so  placed  as  to  indicate  that 
others  were  to  sign  it  as  co-obligors,  that 
had  no*  names  of  others  signed  thereto, 
then  the  law  is  for  the  defendants,  and  the 
jury   must   find    for   them. 

To  the  giving    of  which  instructions  the 

plaintiff,  by  his  counsel,  objected;  but  the 

court    overruled    his    objection,    and    gave 

the    instructions;    to    which    action    of    the 

court  the  plaintiff  excepted. 

600  *The  jury  found  a  verdict  for  the 
defendants;   and   the   plaintiff  moved 

for  a  new  trial;  but  the  court  overruled  the 
motion,  and  entered  up  a  judgment  in  ac- 
cordance with  the  verdict.  And  thereupon  the 
plaintiff  applied  to  a  judge  of  this  court  for 
a  writ  of  error  and  supersedeas;  which 
was  awarded. 

Campbell  &  Johnson,  for  the  appellant. 
Burns,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of  the 
court. 

This  case  was  before  the  court  at  the 
July  term,  1873,  held  in  Wytheville,  and 
is   reported  in   24   Gratt.   202. 

After  the  case  was  remanded  to  the  cir- 
cuit court,  for  a  new  trial  to  be  had  in  con- 
formity with  the  views  of  this  court,  the  de- 
fendants tendered  five  pleas  in  writing,  two  of 
which  were  objected  to  by  the  plaintiff;  but 
the  objection  was  overruled  by  the  court,  and 
the  pleas  filed.  The  parties  then  proceeded  to 
trial  on  the  issues  joined  ,on  the  five  pleas 
so  filed. 

When  the  evidence  was  concluded,  the 
defendants  asked  for  two  instructionsf  to 
which  the  plaintiff  objected;  but  the  objec- 
tion was  overruled,  and  the  instructions 
given;    and   the   plaintiff  again   excepted. 

In  order  to  properly  understand  the  bear- 
ing of  these  instructions,  it  is  necessary 
briefly  to  advert  to  the  point  settled  by  the 
former  decision  of  this  court.  No  question 
was  then  raised  as  to  the  completeness  of 
the  instrument.  It  was  assumed  both  in  the 
pleadings  and  in  the  instructions  given  by 
the  circuit  court,  that  the  bond  in  contro- 
versy at  the  time  if  its  delivery  to  the  obli- 
gee by  the  principal  obligor,  was  in  form  a 
complete  and  perfect  instrument,  and  that  the 
obligee  had  no  notice  of  the  alleged 

601  *condition  upon  which  the  sureties  had 
signed   the   same. 
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This  court  held,  that  where  the  surety  in- 
trusts the  bond  to  the  principal  obligor,  and 
there  is  nothing  on  the  face  of  the  paper  to 
indicate  that  others  are  also  to  sign  as  sure- 
ties, the  obligee  cannot  be  affected  by  any 
agreement  or  understanding  between  the 
principal  obligor  and  the  surety,  that  others 
were  also  to  sign  before  delivery,  unless  it 
was  made  to  appear  that  the  obligee  at  the 
time  that  he  received  the  bond  had  notice  of 
the  condition  upon  which  the  surety  had  so 
signed. 

This  decision  was  based  mainly  upon  the 
ground  that  as  the  surety  gave  confidence 
to  the  representations  of  the  principal  obligor, 
he  must  stand  the  hazard  of  their  perform- 
ance, and  he  cannot  implicate  the  obligee 
ifi  any  responsibility  in  the  matter  unless 
the  latter  is  guilty  of  fraud  or  gross  negli- 
gence in  accepting  the   security. 

The  instructions,  already  alluded  to,  given 
by  the  circuit  court  on  the  last  trial,  were 
intended  to  present  to  the  consideration  of 
the  jury  questions  relating  to  the  signing  and 
delivery  of  the  bond  in  controversy  not  passed 
upon  by  this  court  in  the  former  decision. 

One  of  these  instructions,  known  in  the 
record  as  the  sixth,  declares  that  if  the  bond 
in  controversy  was  signed  by  the  defendants 
as  sureties,  and  delivered  to  the  principal 
obligor,  on  condition  that  other  persons 
were  also  to  sign  as  sureties,  and  that  if  the 
principal  obligor  delivered  the  bond  to  the 
plaintiff  without  such  other  persons  having  so 
signed,  and  the  plaintiff,  at  the  time  he 
received  the  bond,  had  notice  of  the  condi- 
tion, the  plaintiff  is  not  entitled  to  recover. 

This  instruction,  it  will  be  perceived,  as- 
sumes that  the  bond  is  a  complete  and  per- 
fect instrument  upon  its  face,  but  that  it  is 
invalid  in  the  hands  of  the  obligee,  if  he 
had  notice  of  the  condition  on  which  it  was 

signed  by  the  defendants. 
608  ♦The   other   instruction,   known   as 

the  seventh,  affirms  that  if  the  defend- 
ants signed  the  bond  on  condition  that  other 
persons  besides  the  defendants  were  also  to 
sign  as  sureties,  and  such  persons  did  not  in 
fact  so  sign,  and  if,  at  the  time  of  the  de- 
livery of  the  bond  to  the  plaintiff,  there  were 
scrolls  on  the  bond,  so  placed  as  to  indicate 
that  others  were  to  sign  as  co-obligors,  but 
to  which  no  names  were  attached,  the  con- 
dition not  bein^  complied  with  on  which 
the  defendant  signed  the  bond,  the  instru- 
ment, as  to  them,  is  invalid,  and  the  plaintiff 
cannot  recover. 

It  will  be  observed  that  this  instruction 
says  nothing  of  the  alleged  notice  to  the 
plaintiff  of  a  conditional  delivery.  The 
proposition  asserted  is,  that  the  mere  fact 
that  there  are  seals  on  the  paper,  to  which 
no  names  are  attached,  plainly  indicate  that 
the  instrument,  on  its  face,  is  incomplete 
and  of  itself  sufficient  to  raise  a  presumption 
that  others  were  to  sign  it  beside  the  de- 
fendants; and  this  warrants  the  admission 
of  testimony  that  such  was  the  agreement 
of  the  parties,  although  the  obligee  may  in 
fact  have  been  ignorant  of  the  condition. 

These  two  instructions  were  based  on  the 


sixth  and  seventh  pleas.  The  pleas  and 
instructions  may,  therefore,  be  considered 
together.  In  so  considering  them,  it  will  be 
more  convenient,  first,  to  examine  the  prop- 
osition contained  in  the  last  instruction; 
and  that  is,  a  bond  perfect  in  form,  ap- 
parently duly  executed  by  all  whose  namc:> 
appear  thereon,  but  which  has  on  it  scrolls 
to  which  no  names  are  attached,  is.  on  its 
face,  an  incomplete  and  imperfect  instru- 
ment. 

This  percise  question  has  never  been 
decided  by  this  court:  at  least  there  is  no 
reported  case.  In  Hicks  v,  Goode,  12  Leigh, 
479,  492,  Judge  Cabell,  in  delivering  the  opin- 
ion of  the  court,  did  not  place  the  decision 
on  the  ground  that  the  instrument  contained  a 
scroll  to  which  no  name  was  attached.  He 
does  not  even  advert  to  the  fact  as  materiaL 

It  was  to  the  language  of  the  instm- 
608      ment,  *and  to  the  fact  that  the  name 

of  one  of  the  parties  who  did  not  sign 
was  inserted  in  the  body  of  the  bond,  he 
looked  exclusively.  From  this  he  came  to  the 
conclusion  that  the  instrument  was  incom- 
plete, and  plainly  indicated  on  its  face  that 
some  other  person  was  to  sign  it  before  it 
could   take   effect  as   a  valid  obligation. 

The  decision  in  Ward  et  als.  v.  Chum,  18 
Gratt.  801,  proceeded  substantially  on  the 
same  ground.  The  incompleteness  of  the 
instrument  there  was  inferred  from  its 
language,  from  the  whole  tenor  of  the  writ- 
ing, and  not  from  the  fact  that  there  was  a 
scroll  without  a   name  attached. 

In  the  case  before  us,  the  names  of  none 
of  the  contracting  parties  are  inserted  in  the 
body  of  the  bond.  It  is  signed  by  the  prin- 
cipal obligor  and  nine  others,  claiming  to  be 
sureties.  It  is  the  joint  and  several  obii^- 
tion  of  all  executing  it.  As  to  them,  it  is  a 
complete  and  perfect  instrument.  There  is 
nothing  in  its  form  or  language  to  indicate 
that  other  persons  were  to  sign  it  before  it 
could  take  effect  as  to  parties  who  have 
signed.  Does  the  fact  that  there  are  scrolls 
to  which  there  are  no  names  render  the  instm* 
ment  incomplete,  or  even  tend  to  show  an 
agreement  that  other  parties  were  to  sign, 
in  order  to  give  effect  to  the  bond?  It  may 
be  a  circumstance  to  be  considered,  in  con- 
nection with  other  evidence,  showing  that 
the  obligee  had  actual  knowledge  of  the 
agreement,  but  of  itself  is  not  sufficient  to 
put  him  upon  enquiry,  or  even  to  create  a 
suspicion  of  the  existence  of  such  an  agree- 
ment. The  scrolls  may  indicate  that,  at  the 
time  the  instrument  was  prepared,  the  obli- 
gee required  that  number  of  securities,  or  that 
the  principal  obligor  expected  or  intended 
to  procure  them.  Sometimes  the  bond  is 
prepared  by  the  obligee  himself,  and  some- 
times by  the  principal  obligor. 

Upon  a  contemplated  loan  of  money  or 
sale  of  property,  quite  often,  as  otherwise,  the 
number    of    seals    is    purely    accidental 

attached  to  the  writing  simply  ^th 
604      the    view    of   *procuring    a    sufficient 

number  of  obligors  to  make  the  sec- 
urity satisfactory  to  the  obligee.  That  object 
is  effected,  not  unfrequently,  with  fewer 
signatures  than  there  are  scrolls,  and   the 
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obligee,  being  content  with  the  security, 
accepts  the  bond  without  a  suspicion  that 
the  principal  obligor,  in  delivering  it,  is 
violating  any  agreement  or  transcending  his 
authority. 

In  the  case  of  personal  representatives, 
and  other  fiduciaries,  as  also  commissioners 
for  the  sale  of  lands  and  the  investments  of 
funds  under  decrees  of  count,  this  sort  of 
transactions  are  of  frequent  occurrence. 
Indeed,  throughout  Virginia  the  practice  is 
most  common  among  all  business  men  of 
accepting  such  securities  without  a  suspi- 
cion of  any  informality  in  them.  It  is  impos- 
sible to  foresee  the  inconvenience  and  mis- 
chief that  will  ensue  if  the  courts  should  es- 
tablish the  doctrine  that  the  piere  existence  of 
one  or  more  seals  upon  a  bond  without  names 
opens  the  door  to  proof  of  parol  agreements 
or  alleged  agreements  between  the  several 
obligors — principal  and  sureties — which  will 
invalidate  the  bond,  as  to  such  sureties,  in 
the  hands  of  an  innocent  holder.  And  it  is 
worthy  of  observation,  that  the  researches 
of  counsel  have  not  produced  a  single  case 
sustaining  their  doctrine.  See  Williams  v. 
Springs,  7  Ired.  N.  C,  384,  and  cases  there 
cited. 

For  the  reasons  already  stated,  I  think  the 
bond  in  controversy  is  apparently  a  complete 
and  perfect  obligation,  with  nothing  on  its 
face  to  indicate  that  other  persons  were  to 
sign  it  to  make  it  effectual  as  to  those  who 
did  sign  it.  It  follows  that  the  circuit  court 
erred  in  giving  the  7th  instruction  asked  for 
by  the  defendant. 

The  proposition  laid  down  in  the  6th 
instruction  is  now  to  be  considered;  and 
that  is  a  bond  apparently  perfect  and  complete 
may  be  avoided  by  parol  proof,  that  the 
obligee,  at  the  time  he  received  it  from  the 
principal  obligor,  had  notice  that  other 
persons  were  to  sign  it  in  order  to  make  the. 
instrument   effectual   as  to   those  who   did 

sign  .it.  ,  .     .«. 

606  ♦The  counsel  for  the  plamtift  mam- 

tains  that  such  proof  is  inadmissible 
under  the  well-established  rule  of  law  that 
parol  testimony  cannot  be  received  to  invali- 
date or  affect  a  written  contract.  In  this  con- 
nection, the  counsel  rely  mainly  upon  the  case 
of  Miller  v.  Fletcher,  27  Gratt.  403,  in  which 
it  was  held  that  where  a  deed,  perfect  on  its 
face,  is  delivered  by  the  obligor  directly  to 
the  obligee,  it  is  not  competent  to  prove  by 
parol  evidence  that  the  delivery  was  upon  a 
condition  which  has  not  been  complied 
with;  and  it  matters  not  that  the  obligee  is 
fully  apprised  of  the  condition  at  the  time. 
And  learned  counsel  insist  that  there  is  no 
substantial  distinction  between  a  delivery 
directly  to  the  obligee  by  all  the  parties 
signing  the  paper  and  a  delivery  by  part  of 
them  to  the  principal  obligor  and  by  the 
latter  to  the  obligee.  In  either  case,  the 
delivery  is  absolute  and  the  condition  void. 

A  moment's  reflection  will  however,  show 
there  is  a  wide  distinction  between  the  two 
deed  cannot  be   delivered   as   an 


the  deed  takes  effect  immediately.  An 
escrow,  on  the  other  hand,  ex  vi  termini,  is 
a  deed  delivered  to  some  third  person,  a 
stranger,  to  be  by  him  delivered  to  the 
grantee,  upon  the  performance  of  some 
condition.  When  the  books  speak  of  the  de- 
livery to  a  stranger  as  an  essential  to  an  es- 
crow, it  is  in  contradistinction  to  a  delivery  to 
the  party  in  whose  behalf  the  deed  is  made. 
Thus  in  Sheppard's  Touchstone,  vol.  1,  p. 
58-59,  it  is  said,  the  deed  must  be  delivered 
to  one  that  is  a  stranger  to  it  and  not  to 
the  party  himself  to  whom  it  is  made. 

One  of  the  reasons  of  this  rule  is  said  to 
be,  "The  delivery  to  the  party  is  sufficient 
without  speaking  of  any  words;  and  when 
the  words  are  contrary  to  the  act,  which  is 
the  delivery,  the  words  are  of  no  effect." 
This  reason  has,  obviously,  no  sort  of  ap- 
plication   to    the    case    of    a    surety 

606  *who  makes  a  conditional  delivery 
to  the  principal  obligor.  The  princi- 
pal in  such  case  is  not  the  agent  of  the  obli- 
gee but  of  the  surety,  who  intrusts  the  bond  co 
the  principal  on  the  faith  of  the  latter's  rep- 
resentation. If  the  delivery  to  'one  who  is  an 
entire  stranger  to  the  instrument  is  consistent 
with  its  terms,  it  would  seem  that  the  delivery 
to  a  co-obligor  is  equally  so.  For  although 
the  latter  is  a  party,  he  is  not  the  party 
to  whom  the  deed  is  made.  A  delivery  to  a 
co-obligor  without  words  will  give  no  more 
effect  to  the  instrument  than  to  a  stranger 
without  words.  See  State  Bank  at  Tren- 
ton V.  Evans,  3  Green  New  Jersey  R.  155. 

There  are  cases,  however,  that  hold  that  a 
bond  cannot  be  delivered  to  a  co-obligor  as 
an  escrow.  One  of  those  is  the  noted  case  of 
Millett  V,  Parker,  2  Mete.  Ky.  R.  608;  and 
the  reason  there  given  is,  that  while  it  re- 
mains in  the  hands  of  the  obligor,  it  im- 
poses no  obligation  whatever;  whereas,  an 
escrow  is  so  far  binding  on  the  party  who 
has  delivered  it  that  he  cannot  revoke  it. 
This  view  is  controverted  by  Judge  Joynes  in 
Ward  V.  Churn,  18  Gratt.  801,  814.  It  is  not 
important  now  to  enquire  which  of  these 
views  is  correct,  as  the  point  does  not  affect 
the  decision  of  the  question  here.  In  Millett 
V.  Parker,  the  court,  after  an  elaborate  dis- 
cussion of  the  principles  governing  the  condi- 
tional deilvery  of  deeds,  says:  "If  the 
obligee  had  been  apprised  of  the  existence 
of  the  agreement,  he  would  have  acted  in 
bad  faith  in  accepting  the  covenant  when  it 
was  offered  to  him  by  the  principal  obligor; 
but  being  ignorant  that  any  such  agree- 
ment had  been  made  by  the  obligors,  he 
had  the  right  to  presume  that  the  instru- 
ment had  been  prepared  for  his  acceptance, 
and  that  the  obligor  who  had  it  in  his 
possession  was  authorized  to  deliver  it  to 
him." 

That  case  concedes,  as  will  be  observed, 

that  a  bond,  complete  on  its  face,  delivered  to 

a   co-obligor  on   a  condition   that   had  not 

been  complied  with,  may  be  avoided 

607  in    ♦the    hands    of   an    obligee,    upon 
proof  he  had  notice  of  the  condition. 

There    are    two   classes    oi   cases    widely 


cases.     A  ^--^ --    ,.,£•.  • 

escrow  to  the  party  on  whose  behalf  >t  is  •     .u     j    *  •        *u      u  ij         xu-' 

made-  no  matter  what  may  be  the  form  of    dissimilar  m  the  doctrines  they  hold  on  this 
the  words  used,  the  delivery  is  absolute,  and  '  question.     On  one  side  it  is  held,  that  if  the 
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sureties  deliver  a  bond  to  the  principal,  per- 
fect on  its  face,  upon  a  condition  not  per- 
formed, and  the  latter  in  violation  of  the 
agreement,  delivers  the  bond  to  the  obligee, 
the  sureties  are  not  bound,  although  the  obli- 
gee may  not  be  apprised  of  the  condition.  On 
the  other  hand,  there  are  numerous  cases 
which  hold  that  such  an  instrument  cannot 
be  avoided  in  the  hands  of  the  obligee  where 
it  appears  he  was  not  informed  of  the  condi- 
tion at  the  time  that  he, received  the  bond. 
And  so  this  court  held  in  this  case,  when  it 
was  before  us  on  a  previous  occasion. 

That  decision  was  not  based  upon  any 
idea  of  the  incompetency  of  parol  testimony 
to  estiblish  the  facts;  but  upon  the  ground 
that  the  surety  having  intrusted  the  bond  to 
the  principal  obligor,  the  obligee  had  the  right 
to  infer  that  it  was  for  the  purpose  of  de- 
livery; and  the  surety  was  estopped  to  set 
up  a  limitation  upon  the  power  of  the  prin- 
cipal unknown  to  the  obligee.  See  also 
Dain  v.  United  States,  16  Wall.  U.  S.  R.  1. 

There  are  no  cases — certainly  none  I  have 
seen — which  hold  that  parol  testimony  is 
inadmissible  to  establish  the  notice  as  well  as 
the  conditional  delivery  to  a  co-obligor. 
There  are,  however,  a  multitude  of  decisions 
which  expressly,  or  by  strong  implication, 
recognize  such  testimony  as  admissible. 
State  V,  Peck,  3  Maine  R.  284;  Smith  v, 
Moberly,  lO  B.  Monr.  R.  266;  Bank  v,  Goss, 
31  Verm.  315;  Black  v.  Lamb,  1  Beasley  R. 
N.  J.  lb8;  Blume  v.  Bowman,  2  Ired.  R.  341; 
Putler  V.  Smith  &  Thark,  35  Miss.  R.  457; 
Deardorff  v.  Foresman,  24  Ind.  R.  481; 
Quarles  v.  The  Governor,  10  Humph.  R. 
122;  Ricketts  v,  Pendelton,  14  Maryl.  R. 
320;  Pawling  v.  United  States,  4  Cranch. 
219;  Bibb  v.  Reid.  3  Alab.  R.  88;   Perry  v. 

Patterson,  5   Humph.   R.   133. 
608  *The  decision  in  all  these  cases  is 

founded  in  part  upon  the  idea  that  the 
obligee  is  guilty  of  fraud  in  receiving  the 
bond  if  he  has  notice  that  the  delivery  is  in 
violation  of  the  agreement  of  the  parties. 
Fraud  practiced  by  the  parties  seeking  the 
remedy,  upon  him  against  whom  it  is 
sought,  and  in  that  which  is  the  subject 
matter  of  the  action  or  claim,  is  universally 
held  fatal  to  his  title.  "The  covin,"  said 
Lord  Coke,  "doth  suffocate  the  right." 
Underwood  v.  McVeigh,  23  Gratt.  409,  424; 
1  Greenl.  Evi.  §  284. 

From  the  very  necessity  of  the  case,  parol 
testimony  must  often  be  resorted  to  for  the 
purpose  of  establishing  the  fraud.  A  judg- 
ment or  decree  may  be  set  aside  upon  parol 
proof  of  fraud  in  obtaining  it.  The  title  of 
a  purchaser  under  the  most  solemn  deed 
may  be  defeated  by  showing  he  is  a  purchaser 
with  notice.  The  most  important  transac- 
tions of  mankind  are  founded  upon  faith  in 
human  testimony.  If  all  enquiry  into  the 
truth  is  prohibited  because  men  sometimes 
commit  perjury,  the  most  flagitious  conduct 
would  find  security  and  protection  when 
ever  the  offending  party  has  been  so  fortu- 
nate or  unscrupulous  as  to  procure  written 
evif'ence  of  his  claim. 

The  rule  which  prohibits  the  admission  of 
parol  testimony  to  vary  a  deed  or  other  writ- 


ing is  not  infringed  by  the  introduction  of 
evidence  relating  to  the  delivery  of  the  deed. 
Such  evidence  does  not  tend  to  contradict 
the  deed  or  the  recitals  therein,  but  niercly 
to  show  there  has  been  no  valid  delivery. 
In  Towner  v.  Lucas,  13  Gratt.  705,  Judge  Allen 
discusses  with  much  learning  and  ability 
the  rule  of  the  common  law  respecting  the 
admission  of  parol  evidence  where  there  is 
a  written  contract,  and  he  distinguishes  be- 
tween the  classes  on  that  subject.  In  the 
course  of  .his  opinion,  he  said,  "The  fraud 
which  will  let  in  such  proof  must  be  fraud  in 
the  procurement  of  the  instrument  which 
goes    to    its    validity,    or    some    breach 

609  of  confidence   in   ♦using  a  paper  de- 
livered   for   one    purpose    and    fraud- 
ulently perverting  it  to  another. 

In  such  cases,  the  oral  evidence  tends  to 
prove  independent  facts,  which,  \i  established, 
avoids  the  effect  of  the  written  agreement  by 
facts  dehors  the  instrument,  but  do  not  tend 
to  contradict  or  vary  it.  P.  715-716.  And  in 
Woodward,  Baldwin  &  Co.  v.  Foster.  18 
Gratt.  200,  207,  Judge  Joynes,  in  discussing 
the  same  subject,  says,  "So  it  has  been  held 
that  between  the  immediate  parties  evidence 
may  be  given  of  a  contemporaneous  agree- 
ment consistent  with  the  written  contract;  as, 
for  example,  that  the  bill  was  endorsed 
and  handed  over  for  a  particular  purpose,  as 
for  collection,  without  giving  the  trustee  the 
usual  rights  of  an  endorsee — Manley  v.  Boy- 
cot,  75  Eng.  C.  L.  R.  45— or  that  the  bill  was 
transferred  as  an  escrow  or  upon  an  express 
condition  which  has  not  been  complied  w^ith. 

Such  cases  are  subject  to  the  ordinary 
rules  applicable  to  the  admission  of  parol 
testimony  in  reference  to  written  contracts. 
Under  these  rules,  it  is  always  competent  to 
show  a  want  of  consideration  or  fraud  as 
between  the  immediate  parties,  in  order  to 
complete  the  contract.  In  support  of  this 
view,  the  learned  judge  cites  a  number  of 
English   decisions. 

In  a  late  case  before  the  supreme  court  of 
the  United  States,  Mr.  Justice  Field  said: 
The  rule  which  excludes  parol  testimony  to 
contradict  or  vary  a  written  instrument  has 
reference  to  the  language  used  by  the  parties; 
that  cannot  be  qualified  or  varied  from  its 
natural  import,  but  must  speak  for  itself. 
The  rule  does  not  prohibit  an  enquiry  into 
the  object  of  the  parties  in  executing  and 
receiving  the  instrument.  Brick  v.  Brick,  8 
Otto  R.  514.  Indeed,  it  seems  to  be  well- 
settled  that  whatever  relates  to  the  point  of 
execution,  whether  tending  to  show  the  time 
of  delivery,  or  that  the  delivery  is  in  the 
nature  of  an  escrow,  or  to  disprove  it  alto- 
gether, may  be  established  by  parol. 

610  ♦This  species  of  evidence  has  been 
considered  as  not  coming  within  the 

rule  which  prohibits  parol  proof  to  contra- 
dict a  deed.  2  Phillips  on  Evi.  553.  557,  577. 
634.  If,  for  example,  a  bond  should  be 
signed,  and  left  with  the  scrivener  to  be 
signed  by  other  persons  before  it  is  delivered 
to  the  obligee,  and  is  taken  clandestinely 
and  delivered  to  the  obligee,  who  is  avrare  of 
all  the  circumstances,  all  will  concede  that 
the  writing  would  not  preclude  the  parties 
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from  showing  the  real  facts  of  the  transac- 
tion, and  that  the  writing  itself  was  being 
prostituted  to  purposes  of  fraud.  And  yet 
there  is  little  difference  between  the  case 
supposed  and  the  case  of  an  obligee  who 
receives  the  bond  from  one  of  the  obligors, 
knowing  the  latter  has  no  authority  to 
make  the  delivery.  Such  evidence  does  not 
contradict  the  deed,  but  establishes  a  want 
of  authority  in  the  agent  and  knowledge 
of  that  fact  by  the  obligee. 

Numerous  other  illustrations  might  be 
given,  but  it  is  unnecessary.  I  think,  there- 
fore, the  circuit  court  did  not  err  in  giving 
the  6th  instruction  asked  for  by  the  defend- 
ants. But  while  parol  evidence  is  properly 
admissible  for  the  purpose  of  establishing 
that  the  bond  was  executed  on  a  condition 
which  has  not  been  performed,  and  that 
the  obligee  had  notice  of  the  fact,  such 
evidence,  where  there  is  nothing  on  the  face 
of  the  paper  to  put  the  obligee  on  his  en- 
quiry, ought  to  be  very  clear  and  satisfactory. 

The  history  of  this  case  from  its  inception 
•abundantly  shows  the  necessity  of  caution  in 
listening  to  such  evidence.  The  defence 
set  up  in  the  sixth  and  seventh  pleas  seem 
never  to  have  been  thought  of  until  the  de- 
cision of  this  court  overruling  the  main 
points  upon  which  defendants  formerly  re- 
lied. And  one  of  the  defendants,  offered 
as  a  witness  and  now  relied  on  to  prove  the 
notice  to  the  plaintiff,  in  his  examination  of 
1871,  made  no  mention  of  any  fact  from 
which  it  would  be  inferred  the  plaintiff 
had  notice  of  the  alleged  condition  attached 

to  the  execution  of  the  bond. 
611  *Whether  the  jury  believed  this  wit- 

ness, and  rendered  their  verdict  under 
the  impression  the  plaintiff  had  such  notice, 
it  is  impossible  to  say.  They  might  have  been' 
satisfied  the  plaintiff  was  ignorant  of  the 
condition,  and  yet,  under  the  sixth  instruction, 
still  have  found  a  verdict  for  the  defendants. 
The  judgment  of  the  circuit  court  must, 
therefore,  be  reversed,  the  verdict  set  aside, 
and  a  new  trial  awarded.  Upon  which  new 
trial,  the  circuit  court  will  decline  to  give 
the  defendants  seventh  instruction  if  again 
asked  for,  but  instruct  the  jury  in  con- 
formity to  the  views  herein   presented. 

Before  concluding  the  opinion,  it  is  proper 
to  notice  the  sixth  and  seventh  pleas  offered 
by   defendants  and  objected  to  by  the   plaintiffs. 

The  seventh  plea  is  an  affirmation  or  state- 
ment of  the  proposition  contained  in  the  sixth 
instruction,  and,  according  to  the  views  al- 
ready expressed,  presents  a  substantial  de- 
fence to  the  action. 

The  sixth  plea,  however,  is  not  free  from 
difficulty.  It  is  not  very  clear  whether  that 
plea  was  designed  to  aver  actual  notice  to 
the  obligee  of  the  condition,  or  whether  it 
was  intended  to  declare  a  mere  presumption 
of  notice  from  the  fact  there  were  seals  on 
the  paper  to  which  no  names  were  attached. 
If  the  latter  be  the  proper  construction, 
the  plea  was  clearly  erroneous,  for  the  rea- 
sons already  stated;  if  the  former,  the  plea 
conforms  to  the  sixth  instruction,  and  is 
therefore  a  valid  defence. 

Perhaps,   under   all   the  circumstances,   it 
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would  be  safer  to  hold  that  the  plea  was 
intended  to  aver  actual  notice  to  the  obli" 
gee,  and  thus  give  the  defendants  the  bene- 
fit of  any  defence  arising  under  it.  It  is, 
however,  not  very  material  either  way,  as 
the  whole  case  is  fairly  presented  by  the 
instructions,  and  may  hereafter  be  disposed 
of  in  the  same  way. 

For  reasons  already  stated,  the  judgment 
of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  a  new  trfal,  in  conformity 

with   the  views   already  expressed. 
612  *The  judgment  was  as  follows: 

This  cause,  w|iich  was  pending  in 
this  court  as  its  place  of  session  in  Wythe- 
ville,  having  been  fully  heard,  but  not  de- 
termined, at  said  place  of  session,  this  day 
came  here  the  parties,  by  their  counsel;  and 
the  court,  having  maturely  considered  the 
transcript  of  the  record  of  the  judgment 
aforesaid  and  the  arguments  of  counsel,  is 
of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  circuit 
court  erred  in  giving  to  the  jury  the 
seventh  instruction  set  out  in  the  first  bill 
of   exceptions   of  the  plaintiff  in   error. 

Therefore,  for  the  error  aforesaid,  it  is  con- 
sidered that  the  judgment  of  the  said  circuit 
court  be  reversed  and  annulled,  and  that  the 
defendants  in  error  do  pay  to  the  plaintiff  in 
error  his  costs  by  him  expended  in  the  prose- 
cution of  his  writ  of  error  aforesaid  here. 

And  this  court,  proceeding  to  render  such 
judgment  as  the  said  circuit  court  ought  to 
have  rendered,  it  is  considered  that  the  ver- 
dict of  the  jury  be  set  aside,  and  a  new 
trial  awarded  the  plaintiff  in  error;  upon 
which  new  trial  the  said  circuit  court  will 
decline  to  give  said  seventh  instruction,  if 
again  asked  for  by  the  defendant  in  error. 

And  it  is  ordered  that  this  order  be  en- 
tered in  the  order  book  here,  and  forthwith 
certified  to  the  clerk  of  this  court  at  Wythe- 
ville.  who  shall  enter  the  same  in  his  order 
book  and  certify  it  to  the  said  circuit  court 
of  Russell  county. 

Judgment  reveresd. 
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♦Portsmouth   Ins.    Co.   v. 
Adm'x  &  al. 


Reynolds* 


January  Term,   1880,  Richmond. 

1.  Ordinance    of    Seceaalon — ^Ratification. — 

By  the  act  of  the  Virginia  convention  of  18Ci,  the 
ordinance  of  secession,  which  was  passed  on  the 
17th  of  April,  1861,  was  submitted  for  ratification 
or  rejection  to  the  people  of  Virginia  by  a  vote  to 
be  taken  on  the  4th  Thursday  in  May  following — 
Held:  The  act  was  merely  inchoate  until  that  vote 
was  taken;  and  the  state  was  not  until  after  that 
vole  was  taken  and  declared  in  a  state  of  war 
with   the  United  States. 

2.  Same — Same. — The  subsequent  ratification  of 
the  act  by  the  vote  of  the  people  could  not  have 
the  effect,  by  relation  to  the  day  of  its  passage,  to 
change  the  actual  status  of  the  two  governments 
on  that  day,  so  as  to  make  acts  tortious  which 
otherwise  would  not  be  so,  and  defeat  the  rights  of 
private   persons. 

3.  Same — Same — Innnrance — Los*  hy  Fire 
—Military     Antbority. — On     the    2Ut     April, 
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1861,  the  shtphouse  and  other  buildings  at  the  tJ.  S. 
navy  yard  at  Portsmouth  were  set  fire  to  and 
hamed  by  order  of  the  officers  of  the  United 
States  forces,  acting  under  the  authority  of  that 
goyernment,  and  the  fire  extended  to  buildings  in 
the  neighborhood,  and  consumed  them.  Upon  two 
of  these  buildings'  there  were  policies  of  insurance 
against  fire;  with  a  proviso,  that  the  insurance 
company  shall  not  be  liable  to  make  good  any  loss 
by  fire  which  may  happen  to  take  place  by  means 
of  any  invasion,  insurrection,-  riot  or  civil  com- 
motion, or  any  military  or  usurped  power — Held: 
That  the  ordinance  of  secession  not  then  being  in 
force,  the  burning  of  the  buildings  caused  by  the 
firing  of  the  U.  S.  buildings  at  the  navy  yard,  does 
not  bring  the  loss  within  the  operation  of  the  pro- 
viso as  to  any  military  or  usurped  authority. 

4,  Insarance — ^Proof  of  Loss — "Waiver.* — A 
distinct  denial  by  the  insurer  of  liability,  and  re- 
fusal to  pay,  on  the  ground  that  there  is  no  liability, 

is  a  waiver  of  the  condition  of  a  policy  re- 
614         quiring  proof  of  loss;  and  such  waiver  *may 
be  express  or  implied,  and  may  be  shown  by 
acts  as   well   as   words. 

5.  Same — Baforcememt  of  Claim — ^B^nltT 
Jvrlttdletioii. — The  policies  being  from  year  to 
year  before  the  buildings  were  burned,  and  the  in- 
sured having  died  intestate  leaving  a  widow,  who 
qualifies  as  his  administratrix,  and  an  infant  son, 
and  the  administratrix  continuing  to  pay  the 
premiums,  and  it  being  a  question  whether  the  in- 
surance money  when  recovered  should  be  treated 
as  real  or  personal  assets,  and  disposed  of  as  the 
one  or  the  other,  a  court  of  equity  has  jurisdiction, 
at  the  suit  of  the  administratrix  and  the  heir,  to 
enforce  the  claim  against  the  insurance  company. 

e.  Same — ^Interest  darinar  Civil  1¥ar.— It 
was  proper  to  allow  interest  during  the  war  on  the 
amount  of  the  policies. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Norfolk  county,  brought  by  Jemima 
Reynolds,  widow  and  administratrix  of  Joseph 
P.  Reynolds,  deceased,  and  his  only  child  and 
heir,  Robert  E.  Reynolds,  an  infant,  suing 
by  his  mother  and  next  friend,  against  the 
Portsmouth  Insurance  Company,  to  recover 
the  amount  of  two  policies  of  insurance 
against  fire  on  two  houses  in  the  city  of 
Portsmouth.  The  policies  had  been  taken 
out  in  his  lifetime  by  Joseph  P.  Reynolds, 
and  his  administratrix  continued  to  pay  the 
premiums  after  his  death,  until  the  build- 
ings were  destroyed  by  fire  on  the  21st  of 
April,  1861.  There  was  a  decree  in  favor  of 
the  plaintiffs;  from  which  the  insurance 
company  obtained  an  appeal.  The  case  is 
stated  by  Judge  Burks  in  his  opinion. 

D.  J.  Godwin  and  Wm.  W.  Crump,  for 
the  appellant. 


*Iaaaraac« — ^Proof   of  I«o«« — ^nTalver. — The 

holding  that  a  waiver  of  the  condition  of  a  policy 
requiring  proof  of  loss  may  be  express  or  implied, 
tnd  may  be  shown  by  acts  as  well  as  words  is  sus* 
tained  in  3  Min.  Inst  (2nd  Ed.)  1195;  13  Am.  & 
Eng.  Enc  I^w  345.  And  that  a  denial  of  liability 
is  a  waiver,  see  West  Rockingham,  &c.,  Co.  v. 
Sheets,  26  Gratt.  854;  Virginia  Fire  Ins.  Co.  v. 
Goode,   95   Va.    762;  Sheppard  r.   Peauody  Ins.   Co., 


Holliday  &  Gayle  and  John  Howard,  for 
the  appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

In  each  of  the  policies,  for  the  enforcement 

of  which  the  bill  in  this  case  was  filed,  the 

Portsmouth  Insurance  Company,  in  express 

terms,  promised  and  agreed,  for   the 

615  ^consideration  of  the   premium   paid, 
to    make    good    unto    the    assured,    his 

executors,  administrators  and  assigns,  all 
loss  or  damage,  not  exceeding  in  amount 
the  sum  insured,  as  should  happen  by  fire 
to  the  buildings  specified,  for  the  term  of 
one  year,  with  the  stipulation  that  the  in- 
surance (the  risk  not  being  changed)  might 
be  continued  for  such  further  term  as 
should  be  agreed  on,  provided  the  prcnaium 
therefor  be  paid  and  endorsed  on  the  pol- 
icy, or  receipt  given  for  the  same. 

This  general  undertaking  was  limited  and 
qualified  by  a  subsequent  clause,  common 
to  the  two  policies:  "Provided  always,  and 
it  is  hereby  declared,  that  this  corporation 
shall  not  be  liable  to  make  good  any  loss 
or  damage  by  fire  which  may  happen  or 
take  place  by  means  of  any  invasion,  in- 
surrection, riot  or  civil  commotion,  or  of 
any  military  or  usurped  power." 

The  defence,  upon  the  merits,  to  the  claim 
of  the  amounts  msured,  on  account  of  the 
admitted  total  loss  of  the  buildings  by  fire, 
is  based  on  this  clause  in  the  policies,  th** 
contention  being  that  the  loss  happened  or 
took  place  by  means  of  some  one  or  more 
01  the  perils  expected  therem. 

The  general  undertaking  extends  to  all 
loss  by  fire  from  whatever  cause,  unless  oc- 
casioned by  the  fraud  or  design  of  the  in- 
sured. As  said  by  Judge  Bronson  in  City 
'Fire  Insurance  Co.  v.  Corlies,  21  Wend.  R. 
367,  the  company  agrees  to  make  good  unto 
the  assured  all  such  loss  or  damage  to  the 
property  as  shall  happen  by  fire.  Thus  far 
there  is  no  limit  or  qualification  of  the  under- 
taking. If  the  loss  happen  by  fire,  unless 
there  was  fraud  on  the  part  of  the  assured, 
it  matters  not  how  the  flame  was  kindled, 
whether  it  be  the  result  of  accident  or  de- 
sign, whether  the  torch  be  applied  by  the 
honest  magistrate  or  the  wicked  incendiary, 
whether  the  purpose  was  to  save  a  city, 
as  at  New  York,  or  a  country,  as  at  Mos- 
cow, the  loss  is  equally  within  the  terms  of 
the  contract.  That  the  insurers  intend^ 

616  *the  general  engagement  should  ex- 
tend to  every  possible  loss  by  fire  is 

evident  from  the  fact  that  they  afterwards 
proceed  to  specify  particular  losses  by  fire 
for  which  they  will  not  be  answerable. 
See  also  Ins.  Co.  of  Alexandria  v.  Law- 
rence,  10  Peters   R.   pp.  507,  517,   518. 

The  loss  by  fire  bein^  admitted,  the 
burden  of  proof  is  on  the  msurer,  claiming 
exemption  from  liability,  to  show  that  it 
falls  within  the  exceptions.  6  Rob.  Prac 
73.  citing  Pelly  v.  Roy.  Exch.  Asso.  Co.,  1 
Burr   R.   347. 

The  first  enquiry  is,  what  caused  the  fire 
that  caused  the  loss?    In  other  words,   what 


21   W.   Va.   368;  DHtz  t.  Piovidence,  ftc,  Ins.   Co.,  

li  ^\7^'J^^'*  ^^^'"^  "''   Agricultural  Ins.   Co.,  '  was  the  proximate  cause  of  the  loss?     For 
«A  w  tT-   ,o«  J  ^j^^  niaxim  is.  In  jure,  non  remota  causa,  sc<? 
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proxixna  spectatur.  "It  were  infinite,"  says 
LrOrd  Bacon,  **for  the  law  to  consider  the 
causes  of  causes,  and  their  impulsions,  one 
of  another;  therefore  it  contenteth  itself 
with  the  immediate  cause,  and  judgeth  of 
acts  by  that,  without  looking  to  any  further 
degree."     Brown's   Leg.   Max.   217. 

The  agreed  facts  will  enable  us,  we  think, 
to    answer  the  enquiry  without  difficulty. 

On  the  17th  day  of  April,  1861,  the  con- 
vention of  Virginia,  then  in  session  at  Rich- 
mond, passed  what  is  known  as  the  "ordinance 
of  secession."  On  and  during  the  20th  of 
that  month  the  greatest  excitement  pre- 
vailed among  the  people  at  Portsmouth. 
The  military  companies  in  the  city — five  or 
six  in  number,  forming  a  part  of  the  Third 
Virginia  regiment  of  infantry — were,  during 
the  day,  called  out  by  the  governor  of  the 
state,  and  during  the  night  of  that  day  were 
stationed  and  picketed  in  small  squads  at 
various  points  around  and  near  the  navy 
yard.  The  entire  community  was  excited, 
and  on  every  hand  arrangements  of  a  war- 
like nature  were  being  made  for  the  sec- 
tional strife,  which  then,  it  was  apparent, 
was  imminent. 

On  the  day  and  night  of  the  20th  of  April, 
obstructions  were  being  placed  in  the 
617  Elizabeth  river  leading  to  the  ♦harbor, 
for  the  purpose  thereby  of  preventing 
the  ingress  of  vessels  and  the  departure  of 
the  United  States  war  vessels  then  in  the 
harbor.  About  midday  of  the  20th  of  April, 
the  gates  of  the  Gosport  navy  yard  were 
closed  to  all  outsiders,  and  heavily  guarded 
by  United  States  marines.  During  the  day 
the  marines,  sailors  and  attachees  of  the 
United  States  navy  on  the  vessels  moored 
at  the  wharves  within  the  yard  could  be 
seen  destroying  small  arms,  and  throwing 
them  overboard  into  the  river. 

On  the  evening  of  that  day,  about  dark,  the 
United  States  steamer  "Pawnee"  came  steam- 
ing into  the  port  from  the  city  of  Washington, 
with  a  large  number  of  United  States  ma- 
rines, sailors  and  soldiers  on  board.  She  came 
m  with  banners  flying  and  a  band  of  music 
playing  the  national  airs,  her  guns  loaded 
and  run  out  of  their  ports.  She  proceeded  to 
the  navy  yard,  and  immediately  disem- 
iMirked  the  marines,  sailors,  soldiers  and 
their  officers  on  board,  and  thereupon  soon 
be^an  a  general  commotion  in  the  navy 
yard,  caused  by  the  removing  of  valuable 
materials  therefrom,  and  the  destruction  of 
cannon  and  other  articles  which  could  not 
be  removed  from  the  navy  yard.  This  commo- 
tion, removal  and  destruction  continued  dur- 
ing the  entire  night  and  shortly  before  day- 
light of  the  21st,  when  all  the  marines, 
sailors,  soldiers,  officers  and  every  person 
within  the  yard,  except  one  or  two,  who 
made  their  escape  therefrom  during  the  night, 
were  taken  aboard  the  "Pawnee"  and  the 
sail  frigates  "Constitution"  and  "Cumber- 
land." The  "Pawnee,"  with  the  latter  two 
vessels  in  tow,  then  departed,  and  proceeded 
unmolested  to  Fortress  Monroe,  or  further. 
Simultaneously  with  the  departure  of  these 
vessels,  the  ship-house  and  other  buildings 
in  the  navy  yard,  and  also  all  the  other  ves- 
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sels  left  at  the  wharves  of  the  yard  and  an- 
chored in  the  stream,  were  fired  by  the  United 
States  forces,  and  all  were  consumed  with 
great  rapidity.  Soon  the  fire  was  communi- 
cated from  the  ship-house  to  the  main- 
entrance  government  buildings,  and 
618  from  *the  latter  to  the  insured  build- 
ings, which  were  wooden  buildings 
covered  with  shingles.  The  distance  from 
the  ship-house  to  the  main-entrance  building 
was  about  170  feet,  tne  space  between  the 
two  being  open  and  unoccupied,  &nd  the 
distance  between  the  main-entrance  build- 
ing and  the  insured  buildings  was  about 
sixty  feet.  The  fire  was  continuous,  and 
all  of  these  buildings  were  on  fire  at  one 
and  the  same  time,  and  were  rapidly  con- 
sulted. It  is  one  of  the  facts  agreed  that 
the  ship-house,  the  building  in  which  the 
fire  commenced,  was  "set  on  fire  by  forces 
of  the  United  States,  and  by  authority  of 
the  officers  in  charge  of  said  forces,  them- 
selves acting  under  authority  of  the  gov- 
ernment of  the' United  States." 

From  this  statement  of  facts  agreed;  it 
would  seem  too  plain  to  admit  of  dispute, 
that  the  cause,  denominated  in  the  law  causa 
proxima — the  direct,  efficient,  controlling, 
productive  cause — of  the  loss  of  the  insured 
buildings  was  the  act  of  the  government  ot 
the  United  States  in  settinpr  fire,  hv  itc  s>ii- 
thorized  agents,  to  the  ship-house.  The 
fire,  originated  by  that  act,  it  is  agreed,  was 
"continuous."  The  force  set  in  motion  by 
the  hand  that  first  applied  the  torch  was 
uninterruptedly  and  unceasingly  operative 
until  all  the  buildings  were  destroyed,  and 
the  cause  of  the  loss  of  all  was  the  same, 
not  less  of  the  loss  of  the  one  last  burnt 
than  of  the  one  first  fired. 

Although  the  application  of  a  maxim  re- 
ferred to  is  often  difficult  and  embarrassing, 
yet  in  determining  in  each  particular  case 
whether  the  alleged  cause  of  a  catastrophe 
is  proximate  or  too  remote  in  a  legal  view, 
it  is  said  that  one  of  the  most  valuable 
criteria  furnished  by  the  authorities  is  to 
ascertain  whether  any  new  cause  has  inter- 
vened between  the  fact  accomplished  and 
the  alleged  cause.  If  a  new.  force  or  power 
has  intervened  of  itself  sufficient  to  stand  as 
the  cause  of  the  misfortune,  the  other  must 
be  considered  as  too  remote.  Ins.  Co.  v. 
Tweed,  7  Wall.  U.  S.  R.  44,  52.  To 
619  the  same  effect  are  Milwaukee  *&c, 
Railway  Co.  v.  Kellogg,  94  U.  S.  R.. 
(4  Otto),  469;  Ins.  Co.  v.  Transportation 
Co.,  12  Wall.  U.  S.  R.  194,  199;  Ins.  Co  v, 
Seaver,  19  Wall  U.  S.  R.  531,  542. 

Certainly,  in  this  case,  there  was  no  new 
independent  cause  intervening  between  the 
alleged  cause  (the  setting  fire  to  the  ship- 
house)  and  the  accomplished  fact  (the  de- 
struction of  the  Reynolds'  buildings)  suffi- 
cient of  itself  to  stand  as  the  cause  of  the 
misfortune  which   occurred. 

In  this  connection,  it  is  convenient  to  no- 
tice a  view  of  the  case  presented,  but  not 
much  relied  on,  by  the  learned  counsel  for 
the  appellant — to  wit:  that  the  navy  yard 
was  fired  by  the  lawful  orders  of  the  United 
States    government  forces  in  consequence  of 
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a  threatened  attack  of  the  rebel  forces  of 
Virginia,  and  that  this  threatened  attack  of 
the  usurping  military  force  or  power  of  Vir- 
ginia was  the  predominating  and  operative 
cause  of  the  fire.  And  in  support  of  this 
view,  we  are  referred  to  the  decision  of  the 
supreme  court  of  the  United  States  in  Ins. 
Co.  V.  Boon,  95  U.  S.  R.   (5  Otto),   117. 

The  case  briefly  stated  was  this:  The  suit 
was  brought  to  recover  the  amount  insured 
against  loss  by  fire  on  a  stock  of  goods  of 
the  plaintiff  in  their  store  house  at  Glas- 
gow, in  the  state  of  Missouri.  The  in- 
surance was  effected  in  1864,  while  war  was 
flagrant  between  the  United  States  and  the 
Confederate  State,  and  the  goods  were  de- 
stroyed by  fire  on  the  15th  day  of  October, 
1864,  under  the  following  circumstances: 
Glasgow  was  a  military  post  and  a  place  of 
deposit  for  military  stores  of  the  United 
States,  which  were  in  the  city  hall.  The 
city  was  occupied,  guarded  and  defended 
by  a  military  force  of  the  United  States  un- 
der the  command  of  Col.  Harding. 

At  an  early  hour  of  the  morning  of  the 
15th  of  October,  1864,  an  armed  Confederate 
force,  under  military  organization,  sur- 
rounded and  attacked  the  city  and  threw 
shell  and  shot  into  it,  penetrating  some 
buildings,  and  one  thereof  penetrating  the 
store  of  the  plaintiffs,  but  without 
6JM>  *setting  fire  thereto  or  causing  any 
fire  therein,  and  some  of  the  shell 
killed  soldiers  and  citizens.  The  city  was 
defended  by  Colonel  Harding  and  the  mili- 
tary forces  under  his  command,  and  a  battle 
between  the  United  States  troops  and  the 
Confederate  forces  continued  for  many 
hours.  The  citizens  fled  to  places  of  se- 
curity, and  no  civil  government  prevailed  in 
the  city. 

During  the  battle,  and  when  the  United 
States  troops  had  been  driven  from  their  ex- 
terior lines  of  defence,  it  became  apparent  to 
Colonel  Harding  that  the  city  could  not 
be  successfully  defended,  and  he  thereupon, 
in  order  to  prevent  the  military  stores  from 
falling  into  the  possession  of  the  Confeder- 
ate forces,  ordered  one  of  the  officers  under 
his   command   to  destroy  them. 

In  obedience  to  this  order  to  destroy  the 
said  stores,  and  having  no  other  means  of 
doing  so,  the  ofiiccr  set  fire  to  the  city  hall, 
and  thereby  the  building  with  its  contents 
was  consumed.  Without  other  interference, 
agency  or  instrumentality,  the  fire  spread 
along  the  line  of  the  street  from  the  city  hall 
to  the  building  adjacent  thereto,  and  from 
buildiner  to  building  through  two  other  in- 
termediate buildings,  to  the  store  of  the 
plaintiffs,  and  destroyed  the  same,  together 
with  its  contents,  including  the  goods  in- 
sured by  the  defendant's  policy.  During  this 
time,  and  until  after  the  fire  had  consumed 
the  goods,  the  battle  continued,  and  no  sur- 
render had  taken  place,  nor  had  the  Confed- 
erate forces,  nor  any  part  thereof,  obtained 
the  possession  of  or  entered  the  city. 

Upon  these  facts  and  circumstances,  the 
supreme  court  was  of  opinion  and  decided 
that,  what  it  was  pleased  to  style  the  "rebel 
invasion"  or  "the  usurping  military  force  or 


power,"  was  the  predominating  and  opera- 
tive cause  of  the  fire  that  destroyed  the  goods 
insured,  overruling  the  decision  of  the  circuit 
court  for  the  district  of  Connecticut,  which 
held  the  action  of  the  United  States  military 
authorities  a  sufficient  cause  iniervcn- 
681  ing  between  the  attack  of  the  ♦Con- 
federate forces  and  the  destruction  of 
the  plaintiff's  property,  and  therefore  the 
responsible    cause. 

If  this  decision  of  the  supreme  court  b« 
sound  law  rightly  applied  to  the  facts  upon 
the  assumption  that  the  attack  on  the  city 
of  Glasgow  was  a  "rebel  invasion,"  or  pro- 
ceeded from  a  "usurping  military  force  "r 
power" — a  conclusion  the  correctness  of 
which  admits  of  great  doubt — ^yet  it  fur- 
nishes no  precedent  to  guide  in  the  determi- 
nation of  the  case  before  us.  There  was  n: 
attack  upon  the  Gosport  navy  yard — no  bat- 
tle— nor,  indeed,  had  the  war  in  Virginia 
commenced  at  the  time  the  buildings  were 
destroyed.  There  was  no  such  exigency- 
no  such  urgent  military  necessity  for  the 
burning  as  existed  at  Glasgow.  The  United 
States  government  may  have  been,  and 
doubtless  was,  apprehensive  of  danger  to  the 
navy  yard  and  the  naval  stores  there,  and 
this  apprehension  may  have  been  the  occa- 
sion or  motive  for  destroying  the  buildings 
and  stores;  but  the  alleged  threatened  at- 
tack by  the  military  forces  of  the  state  was 
not  the  cause,  in  a  legal  sense,  of  the  destruc- 
tion, or,  if  it  was,  it  was  the  remote,  not  the 
proximate,  cause.  There  was  an  independ- 
ent intervening  cause,  sufficient  of  itself  to 
account  for  the  loss,  and  that  cause  was  the 
act  of  the  government  of  the  United  States 
in  setting  fire  to  the  government  buildinjs- 

The  decision  of  the  supreme  court  of  Penn- 
sylvania in  Harris  v.  York  Mut.  Ins.  Co..50 
Penn.  State  R.  341.  seems  not  to  accord  with 
that  of  the  supreme  court  of  the  United 
States  in  Insurance  Co.  v.  Boon,  supra,  in  the 
application  of  the  rule  of  law  as  to  proximate 
and  remote  causes.  In  that  case,  the  policy 
excepted  "loss  by  fire  occasioned  by  mobs  or 
riots."  The  Confederate  forces  had  invaded 
Pennsylvania,  and  in  order  to  impede  their 
advance,  the  Federal  troops,  by  authority  of 
the  military  officer  commanding  that  depart- 
ment, burned  a  bridge,  the  fire  from  which 
communicated  with  and  destroyed  the  in- 
sured building.  It  was  held  that  the  fire 
622  was  occasioned  approximately  *by  law- 
ful orders  of  the  military  authorities  of 
the  United  States,  and  remotely  by  an  in- 
vading army,  which  was  much  more  thsn 
either  a  mob  or  a  riot  in  the  ordinary  ac- 
ceptation of  those  terms. 

Our  conclusion,  therefore,  is,  that  the 
proximate  cause  of  the  loss  of  the  Reyn- 
olds' buildings  was  the  act  of  the  govern- 
ment of  the  United  States  through  its  offi- 
cers and  soldiers  setting  fire  by  its  authority* 
to  the  buildings  at  the  navy  yard. 

The  next  enquiry  is,  does  this  loss  fall 
within  the  excepting  clause  of  the  policies? 
Was  it  a  loss  by  fire  which  happened"ortook 
place  "by  means  of  invasion,  insurrectioa 
riot  or  civil  commotion,  or  of  any  military 
or  usurped  power?"    The  terms,  "insurrcc- 
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•  tion,  riot  or  civil  commotion,"  may  be  laid 
out  of  view,  as  they  can  have  no  application 
to  the  government  of  the  United  States, 
whose  act  has  been  shown  to  be  the  respon- 
sible cause  of  the  fire.  Their  meaning,  when 
found  in  excepting  clauses  of  policies  of  in- 
surance, is  defined  or  explained  in  some  ad- 
judged cases.  Langdale  v.  Mason  (a  nisi  prius 
case  before  Lord  Mansfield),  1  Bennett's 
Fire  Ins.  Cas.  16;  Spruill  v.  North  Car.  Mut. 
Life  Ins.  Co.,  1  Jones  R.  126.  See  also  May 
on  Ins.  490,  491,  Lord  Mansfield  in  Langdale 
V.  Mason  states,  that  the  words  "civil  com- 
motion" were  introduced  in  policies  as  early 
as  1727 — words,  said  he,  as  general  and  un- 
technical  as  can  possibly  be  used.  His  idea 
of  a  "civil  commotion"  is  thus  expressed: 
"I  think  a  'civil  commotion*  is  this:  an  in- 
surrection of  the  people  for  general  pur- 
poses, though  it  may  not  amount  to  a  re- 
bellion where  there  is  a  usurped  power."  In 
Spruill  V.  North  Car.  Mut.  Life  Ins.  Co.,  the 
court,  after  defining  a  riot,  describe  a  com- 
motion, according  to  Worcester,  as  being  a 
tumult,  and  a  tumult  as  being  a  promiscuous 
commotion  in  a  multitude — an  irregular  vio- 
lence, a  wild  commotion. 

The  terms  being  very  general  do 
633  not  perhaps  admit  of  *any  exact  defi- 
nition. So  it  is,  whatever  ideas  they 
are  intended  to  convey,  it  would  seem  too 
clear  for  controversy,  they  are  descriptive  of 
no  act,  fact,  or  state  of  things,  which,  on  the 
evidence  in  the  record,  could  stand  as  the 
proximate  cause  of  the  fire  in  this  case,  nor 
was  the  learned  counsel  of  the  appellant  un- 
derstood as  contending  to  the  contrary  in 
the  elaborate  argument  addressed  to  this 
court. 

Passing  by  these  terms,  without  further 
remark,  our  enquiry  is  confined  to  the  words 
"invasion  *  *  ♦  or  military  or  usurped 
power."  What  was  intended  by  them,  as 
used?  They  were  first  introduced  in  policies 
more  than  a  century  and  a  half  ago.  The 
word  "invasion"  seems  at  first  to  have  been 
followed  immediately  "by  foreign  enemies." 
These  last  words,  at  some  subsequent  period, 
appear  to  have  been  dropped.  There  is  no 
ambiguity  in  the  word  "invasion,"  but  in 
Lancrdale  v.  Mason  &  others,  supra,  decided 
in  1780,  Lord  Mansfield  said  the  words  "mil- 
itary or  usurped  power"  were  ambiguous,  but 
they  had  already  been  the  siibicct  of  a  ju- 
dicial determination.  He  had  reference  to  the 
judgment  of  the  common  pleas  in  Drink- 
water  V.  The  Corporation  of  the  London  As- 
surance, rendered  in  1767.  See  Bennett's  Fire 
Ins.  Cas.  12.  In  that  case,  the  proviso  in  the 
policy  was,  "that  the  corporation  shall  not 
be  liable  in  case  the  same  (the  building  in- 
sured)  shall  be  burnt  by  any  invasion  by 


making  laws,  and  punishing  for  not  obeying 
those  laws. 

Clive,  Justice,  was  of  opinion,  that  the 
words  "usurped  power"  in  the  proviso,  must 
mean  such  an  usurped  power  as  amounts  to 
high    treason,     which     is     settled     by     25 

Edw.  3. 
684  *Wilmot,   Chief  Justice,  said,   "my 

idea  of  the  words  burnt  by  usurped 
power,  from  the  context,  is,  that  they  mean 
burnt  or  set  on  fire  by  occasion  of  an  in- 
vasion from  abroad,  or  of  an  internal  re- 
bellion, when  armies  are  employed  to  sup- 
port it;  when  the  laws  are  dormant  and  silent, 
and  the  firing  of  towrts  is  unavoidable." 

Lord  Mansfield,  in  the  subsequent  case  of 
Langdale  v.  Mason  &  others,  supra,  said, 
"they  (the  words  'military  or  usurped 
power')  must  mean  rebellion  conducted  by 
authority,  as  in  the  year  1845,  when  the  re- 
bels came  to  Derby;  and  if  they  had  ordered 
any  part  of  the  town  or  a  single  house  to 
be  set  on  fire,  that  would  have  been  by  au- 
thority of  a  rebellion.  That  is  the  only  dis- 
tinction in  the  case;  it  must  be  by  rebellion 
got  to  such  a  head  as  to  be  under  some  au- 
thority. ♦  ♦  *  *  Usurped  power  takes  in 
rebellion   acting  under  usurped   authority." 

In  City  Fire  Ins.  Co.  v.  Corlies.  21  Wend. 
R.  367,  Judge  •  Bronson  defines  the  words 
"usurped  power"  in  a  policy  as  meaning  "an 
usurpation  of  the  powers  of  government." 

These  cases  do  not  distinguish  between 
"military  power"  and  "usurped  power,"  and 
Lord  Mansfield  plainly  speaks  of  both  as 
the  same.  His  language  is,  "the  words  mili- 
tary or  usurped  power  are  ambiguous,  but 
they  have  been  the  subject  of  a  judicial  de- 
termination. They  must  mean  rebellion  con- 
ducted by  authority,"  &c. 

It  was  strenuously  argued  before  the  su- 
preme court  of  the  United  States  in  Ins. 
Co.  V.  Boon,  supra,  that  these  words,  "mili- 
tary or  usurped  power,"  should  be  construed 
as  meaning  military  and  usurped  power; 
that  they  do  not  refer  to  military  power  of 
the  government  lawfully  exercised,  but  to 
usurped  military  power,  either  that  exerted 
by  an  invading  foreign  enemy  or  by  an  in- 
ternal armed  force  in  rebellion,  sufficient  to 
supplant  the  laws  of  the  land  and  displace 
the  constituted  authorities.  In  notic- 
635  ing  ♦this  argument,  the  court  said, 
there  is,  it  must  be  admitted,  consid- 
erable authority,  and  no  less  reason,  in  sup- 
port of  this  interpretation,  but  they  did  not 
deem  it  necessary  to  the  decision  of  the 
case  before  them  to  affirm  positively  that 
such  is  the  true  meaning  of  the  words  in 
the  connection  in  which  they  were  used  m 
the  policy  under  review. 

The  reasoning  of  Judge  Woodruff,  who 


foreign  enemies,  or  any  military  or  usurped  i  decided  the  case  in  the  court  below,  is,  in 
power  whatsoever."  I  our  judgment,  conclusive  to  show  that  the 

Mr.  Justice  Bathurst  was  of  opinion,  that  '  term  "military"  is  employed  in  the  proviso 
the  words  "usurped  power"  in  the  proviso,  j^  a  meaning  synonymous  with  the  "us- 
according  to  the  true  import  thereof  and  the  nrped  power"  intended  to  be  described,  or  as 
meaning  of  the  parties,  could  only  mean  an  qualifying  or  explaining  what  was  meant  by 
invasion  of  the  kingdom  by  foreign  enemies  |  "nnsurned  power."  After  referring  to  the 
to  give  laws  and  usurp  the  government  '  cases  nlrendv  cited,  he  adverts  to  the  signifi- 
thcreof.  or  an  internal  armed  force  in  rebel-  cant  fact  that  every  other  word  used  in  the 
lion  assuming  the  power  of  government  by  I  proviso  to  designate  the  means  by  which  a 
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fire  may  happen  for  which  the  company  will 
not  be  liable,  expresses  clearly  and  unequiv- 
ocally what  is  unlawful,  employed  in  disre- 
gard or  in  subversion  of  the  laws  or  the 
government,  and  this  fact,  among  other  con- 
siderations, furnishes  a  strong  case  for  the 
application  of  the  maxim,  noscitur  a  sociis. 
He  observed,  "We  think  it  not  too  much 
to  say,  that  most,  if  not  all,  intelligent  read- 
ers of  the  proviso  in  question  would  at 
once  declare  that  the  word  'military'  therein 
was  employed  in  a  sense  kindred  to  the  other 
terms,  and  that  it  described  an  organiza- 
tion military  in  its  form,  but  unlawful  and 
hostile  to  the  government  in  its  character 
and  purpose." 

The  lucid  and  very  able  opinion  of  this 
learned  judge  will  be  found  in  the  supple- 
ment to  40  Conn.  Rep.  575  et  seq. 

It  would  seem  that  the  Portsmouth  in- 
surance company  has  virtually  acquiesced 
in  this  construction  of  the  word  "military," 
as  since  the  war  it  has,  and  perhaps  other 
insurance  companies  have  also,  added  war 
to  the  excepted  perils. 

With  the  understanding  of  the  terms 
626  "military  or  *usurped  power,"  used  in 
the  proviso,  as  expounded  in  these  au- 
thorities, the  further  inquiry  is,  did  "the  fire 
happen  or  take  place  by  means  of  invasion" 
by  a  foreign  enemy?  At  the  time  the  fire 
took  place,  was  the  government  of  the 
United  States  foreign  to  the  state  of  Vir- 
ginia, and  was  the  firing  of  the  building  at 
the  navy  yard  an  act  of  "invasion"  on  the 
part  of  the  United  States,  within  the  mean- 
ing of  the  policies?  If  so,  it  must  be  because, 
by  virtue  of  the  ordinance  of  secession 
passed  by  the  convention  on  the  17th  day  of 
April,- 1861<  Virginia,  on  and  after  that  day, 
became  a  separate,  independent,  and  abso- 
lutely sovereign  state,  and  as  such  entitled 
to  the  navy  yard  as  a  part  of  her  territory, 
and  the  further  occupation  of  the  same 
against  her  will  and  the  destruction  of  the 
buildings  thereon  by  the  United  States  were 
hostile  acts  of  a  foreign  enemy.  And  so  it 
has  been  argued   before  us. 

The  assumption,  that  the  ordinance,  on 
its  passage  by  the  convention,  was  designed 
to  operate  eo  instanti  as  a  complete  and 
final  separation  of  the  state  from  the  Union, 
is  not  supported  by  the  facts  of  history. 

When  the  general  assembly,  on  the  14th 
day  of  January,  1861,  passed  the  act  provid- 
ing for  an  election  on  the  4th  of  February, 
1861,  of  delegates  to  the  convention,  it  pro- 
vides at  the  same  time,  after  much  debate, 
for  the  opening  of  a  separate  poll  to  take  the 
sense  of  the  qualified  voters  as  to  whether 
any  action  of  said  convention  dissolving  the 
connection  of  the  state  with  the  Federal 
Union,  or  changing  the  organic  law  of  the 
state,  should  be  submitted  to  the  people  for 
ratification  or  rejection;  (Acts  of  1861,  ch.  3, 
^  1);  and  at  said  election,  a  very  large  ma- 
jority of  the  oeople  voted  that  such  action,  if 
taken,  should  be  so  submitted.  The  conven- 
tion thus  constituted  was.  therefore  one  of 
limited  powers,  at  least  as  to  the  subject  of 
changes  in  existing  Federal  relations  and  in 
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the  state's  constitution.  No  ordinance  of 
secession  passed  by  that  body  could  be  effec- 
tual and  binding  on  the  people  of  the 
627  ♦state  unless  and  until  it  was  submitted 
to  and  ratified  by  the  people.  The  con- 
vention itself  recognized  this  fact,  and  ac- 
cordingly the  ordinance  of  the  17th  of  April 
provided,  that  it  should  take  effect  and  be  an 
act  of  that  day,  when  ratified  by  a  majority 
of  the  votes  of  the  people  of  the  state,  cast 
at  a  poll  to  be  taken  thereon  on  the  fourth 
Thursday  of  May  following.  It  was  sub- 
mitted and  ratified  on  that  day.  Until  so 
ratified,  however,  it  was  not  a  complete  act. 
It  was  inchoate  and  not  consummate  until 
that  day.  In  the  meantime,  the  convention, 
recognizing  the  conditional  character  of  the 
ordinance,  on  the  25th  day  of  April,  1861,  by 
a  further  ordinance  of  that  date,  ratified  and 
confirmed  articles  entered  into  by  its  com- 
missioners for  a  "temporary  union  of  Vir- 
ginia and  the  Confederate  States;"  and  by  a 
still  further  ordinance  of  the  same  date, 
adopted  and  ratified  the  constitution  of  the 
provisional  government  of  the  Confederate 
States  ordained  and  established  at  Mont- 
gomery, Alabama,  on  the  8th  day  of  Feb- 
ruary, 1861,  but  with  a  proviso,  "that  this 
ordinance  shall  cease  to  have  any  legr^l  opera- 
tion or  effect,  if  the  people  of  this  common- 
wealth, upon  the  vote  directed  to  be  taken 
on  the  ordinance  of  secession  passed  by  this 
convention  on  the  seventeenth  day  of  April, 
eighteen  hundred  and  sixty-one.  shall  reject 
the  same."  See  ordinances,  Nos.  2,  3,  ap- 
pended to  acts  of  1861.  It  was  not  until  the 
19th  of  June,  1861.  that  the  convention, 
formally  ratified  what  was  called  the  perma- 
nent  constitution  of  the  Confederate  States, 
and  proclaimed  it  binding  upon  the  people 
of  the  commonwealth.    Ordn.   No.  56. 

In  the  light  of  these  facts,  it  cannot  be 
said  that  the  government  of  the  United 
States,  on  the  21st  day  of  April,  1861,  the 
fourth  day  after  the  passage  of  the  condi- 
tional ordinance  of  secession  by  the  conven- 
•tion,  was  foreign  in  its  relation  to  the  state 
of  Virginia,  and  that  the  occupation  of  Gos- 
port  navy  yard  and  the  destruction  of  the  gov- 
ernment buildings  therein  were  hostile 
626  acts  of  a  foreign  *invader.  Giving  all 
the  effect  to  the  ordinance  designed  by 
its  authors,  the  state  had  not  then  ceased  to 
be  a  member  of  the  Union.  The  United  States 
were  in  possession  of  the  navy  yard  ;ind  cf 
the  buildings  they  had  erected,  under  a  title 
acquired  in  the  year  1800  (l  R.  Code,  ch,  10) 
by  purchase  from  the  state  under  an  act  of 
the  general  assembly;  and  the  destruction 
of  the  buildings,  to  prevent  their  falling 
into  other  hands,  could  not  be  justly  con- 
strued as  an  act  of  hostility  to  the  state.  The 
subsequent  ratification  of  the  ordinance  by 
the  people  could  not  have  the  effect,  bv  re- 
lation to  the  day  of  its  passage,  to  change 
the  actual  status  of  the  two  governments  on 
that  day,  so  as  to  make  acts  tortious  which 
otherwise  would  not  be^  so.  and  defeat  the 
just  rights  of  private  citizens. 

There  was  no  war  existing  at  that  time 
between  the  United  States  and  the  state  cf 
Virginia.    What  was  said  in  Roberts'    adm'r 
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V.  Cocke  &  others,  28  Gratt.  207,  219,  must 
be  taken  in  reference  to  the  subject  matter 
— the  period  fixed  by  the  legislature  for 
abatement  of  interest.  It  was  not  necessary 
to  decide  in  that  case,  nor  was  it  intended  to 
decide,  when  the  war  actually  commenced. 
The  supreme  court  of  the  United  States  has 
found  it  necessary,  in  several  cases  before 
it,  to  fix  the  periods  of  the  commencement 
and  termination  of  the  war.  For  the  former 
(the  commencement  of  the  war),  as  to  the 
several  states,  the  dates  of  the  president's 
proclamations  of  intended  blockade  have 
been  assumed  as  the  proper  dates.  The  proc- 
lamation as  to  Virginia  was  on  the  27th  day 
of  April,  1861.  The  Protector,  12  Wall.  U. 
S.  R.  700;  Adger  v.  Alston,  15  Wall.  U.  S. 
R.   555;  Brown  v.  Hiatts,   Id.  177. 

It  follows,  from  what  has  been  said,  that, 
in  our  opinion,  the  loss  of  the  insured  build- 
ings by  the  fire  which  took  place  on  the 
21st  of  April,  1861,  was  covered  by  the  gen- 
eral undertaking  of  the  insurers,  and  was 
not  within  the  operation  of  the  excepting 
clauses  of  the  policies. 

Several   assignments    of    error    of 

689      minor  importance,  which,  *with  due 

regard  to  regularity,  should  have  been 

considered  in  the  first  part  of  the  opinion, 

remain  to  be  disposed  of. 

1.  The  ninth  condition  of  the  policies  re- 
quires persons  sustaining  loss  or  damage  by 
fire  to  forthwith  give  notice  thereof  to  the 
company,  and  as  soon  after  as  possible  to 
furnish  what  is  usually  denominated  "pre- 
liminary proofs"  of  the  loss.  This  condition 
was  never  complied  with,  and  the  appellant 
contends  that  the  bill,  for  that  reason,  should 
have  been  dismissed.  Compliance  is  a  condi- 
tion precedent  to  the  right  of  recovery,  unless 
it  has  been  waived  by  the  insurer.  The  ap- 
pellees rely  on  such  waiver.  It  is  an  old 
maxim  of  the  law :  Quilibet  potest  renunciare 
juri  pro  se  introducto;  anyone  may,  at  his 
pleasure,  renounce  the  benefit  of  a  stipula- 
tion or  other  right  introduced  entirely  in  his 
own  favor.  Brown's  Leg.  Max.  699. 

The  principle  is  of  most  frequent  appli- 
cation in  cases  of  policies  of  insurance, 
which  usually  abound  in  conditions  and 
stipulations  introduced  by  the  insurer  ex- 
clusively for  his  own  benefit.  Waiver  may 
be  express  or  implied.  It  may  be  shown  by 
acts  or  conduct  as  well  as  by  words. 

A  distinct  denial  by  the  insurer  of  liabil- 
ity and  refusal  to  pay,  on  the  ground  that 
there  is  no  liability,  is  a  waiver  of  the  con- 
dition requiring  proof  of  loss.  It  is  equiva- 
lent to  a  declaration  of  the  insurer  that  he 
will  not  pay,  though  the  proof  be  furnished; 
and  to  require  the  presentation  of  proof  in 
such  case,  when  it  can  be  of  no  importance 
to  either  party,  and  the  conduct  of  the  party 
in  favor  of  whom  the  stipulation  is  made 
has  rendered  it  practically  superfluous,  is 
but  an  idle  formality,  the  observance  of 
which  the  law  will  not  sustain.  May  on  In- 
jRtirance,  573,  and  authorities  there  cited; 
Flanders  on  Fire  Insurance,  Ml,  542;  West 
Rorkingham  Mut.  Fire  Ins.  Co.  v.  Sheets 
&  Co.,  26  Gratt.  854. 

We  think  the  waiver  is  established  m  this 


case.  It  sufficiently  appears  by  the  answer 

to  the  bill.  For  the  answer,  while  in  terms 

it    denies    the    waiver,    admits    facts 

680  ♦which    substantially   show   it.      The 
language  is,  "This  defendant  admits 

that  verbal  application  for  the  payment  of 
the  losses  claimed  by  the  plaintiff  was  made; 
but  this  defendant  never,  by  any  act  or 
word,  admitted  the  justice  of  the  plaintiffs 
claim,  but  at  all  times  denied  it,  and  at  all 
times  refused  payment  on  the  ground  that 
the  company  was  not  responsible  for  losses 
occasioned  by  the  burning  of  the  said 
houses,  inasmuch  as  the  said  fire  happened 
and  took  place  by  means  of  invasion,  insur- 
rection, not,  civil  commotion,  military  and 
usurped  power." 

The  object  of  requiring  notice  and  proofs 
of  loss  is  to  enable  the  insurer  to  investigate 
the  claim  before  he  shall  be  compelled  to  pay 
it;  but  if,  at  the  time  the  loss  occurs,  he  has, 
as  in  the  present  case,  personal  knowledge 
of  it,  the  cause,  occasion,  and  extent  of  it, 
and  the  attending  facts  and  circumstances, 
and  from  this  knowledge  has  determined 
not  to  pay  the  amount  insured  or  any  part 
thereof,  and  on  application  denies  all  lia- 
bility and  refuses  payment,  it  would  indeed 
seem  to  be  a  futile  thing,  under  such  cir- 
cumstances, for  the  insurer  to  give  formal 
notice  or  furnish  preliminary  proofs. 

2.  The  appellant  also  assigns  as  error  the 
refusal  of  the  court  to  dismiss  the  bill  of 
the  complainants  on  demurrer  based  upon 
the  ground  that  they  had  a  plain  and  ade- 
quate remedy  at  law. 

The  policies  insured  Joseph  P.  Reynolds, 
his  executors,  administrators  and  assigns,  for 
the  term  of  one  year  from  date,  with  the  stip- 
ulation, which  has  been  referred  to,  that  the 
insurance  might  be  continued  for  such  fur- 
ther term  as  should  be  agreed  on,  provided 
the  premium  therefor  be  paid  and  endorsed 
on  the  policy  or  receipt  given  for  the  same. 

Under  this  stipulation,  the  insurance  was 
continued  from  year  to  year  during  the  life 
of  Reynolds  by  the  regular  payment  of  an- 
nual premiums  and  taking  receipts  for  the 
same.  By  the  death  of  Reynolds  in- 

681  testate,  and  while  the  *policies  were 
in  force  for  the  current  term  of  one 

year,  the  property  which  was  the  stibjcct 
of  the  insurance  descended  to  Robert  E. 
Reynolds,  a  minor,  the  surviving  child  and 
only  heir  at  law  of  the  intestate,  subject  to 
the  dower  therein  of  the  intestate's  wife, 
who  also  survives  him. 

After  the  death  of  Joseph  P.  Reynolds,  the 
insurance  was  continued,  under  the  stipula- 
tion aforesaid,  from  year  toyear  by  the  pay- 
ment of  annual  premiums  by  his  widow,  who 
was  the  administratrix  of  his  estate,  and  *  the 
policies  thus  kept  in  force  were  binding  en- 
gagements at  the  time  of  the  loss. 

Under  these  circumstances,  it  is  doubtful 
whether  any  action  at  law  could  be  main- 
tained on  the  policies  by  the  widow,  in  her 
character  of  administratrix,  or  alone  in  her 
individual  right,  there  being  a  question 
whether  the  insurance  money  when  recov- 
ered would  be  assets  in  her  hands  as  admin- 
istratrix, liable  to  the  intestate's  debts  and 


215 


GRATT. 


Virginia  Reports,  Annotated. 


632,  683,  634,  635 


distributable  as  personal  estate,  or  whether 
the  money  does  not  stand  in  the  place  of  the 
buildings  and  become  divisible  between  the 
heir  and  herself  in  the  proportion  of  their 
respective  interests  in  said  buildings,  in 
which  event  a  court  of  equity  only  could 
adequately  provide  for  the  investment  of 
her  portion  so  as  to  secure  the  principal  to 
the  heir  at  her  death. 

At  all  events,  if  there  was  any  remedy  at 
law  it  was  not  plain,  and  the  case  was  a 
proper   one   for   equitable   cognizance. 

This  case  is  distinguishable  from  Geo. 
Home  Ins.  Co.  v.  Kinnier's  adm*x,  28  Gratt. 
86.  There  the  loss  occurred  after  the  death 
of  the  plaintiffs  intestate,  but  during  the 
term  of  the  insurance  contracted  for  by  him 
in  his  lifetime,  and  there  had  therefore  been 
no  renewal  of  the  policy  after  his  death. 
But  the  question  decided  on  the  demurrer 
turned  upon  the  construction  of  the  words, 
"legal  representatives,"  in  the  policy,  the 
contention  of  the  defendant  being  that  they 
meant  heirs,  and  that  the  undertaking 
683  was  *to  insure  the  heirs.  The  decision 
was  that  the  words  were  of  the  same 
import  with  the  words  executors,  adminis- 
trators, personal  representatives. 

3.  The  circuit  court  gave  a  decree  (the 
same  appealed  from)  in  behalf  of  the  com- 
plainant for  the  aggregate  amount  of  the 
sums  insured,  with  interest  from  the  21st  of 
June,  1861,  until  paid,  and  for  costs.  The 
appellant  assigns  as  error  the  allowance  of 
interest  during  the  war.  The  decision  in 
Roberts'  adm'r  v.  Cocke  &  others,  and  Mur- 
phy V.  Gaskins'  adm'r,  28  Gratt.  207,  is  a 
complete  answer  to  this  assignment. 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  decee  of  the 
circuit  court,  and  that   it  sh<^i''d   he   affirmed. 

MONCURE,  P.,  and  CHRISTIAN,  J., 
dissented. 

Decree  affirmed. 


683  *Burge88  v.  Belvin  &  als. 

January  Term,  1880,  Richmond. 
Deeds — ^Recoriiatlon.* — The  clerk's  office  of  the 
chancery  court  of  the  city  of  Richmond  is  the 
proper  office  for  the  recordation  of  deeds  convey- 
ing land  lying  within  one  mile  of  the  city  of 
Richmond  on  the  north  side  of  James  river, 
though   outside  of  the  city  limits. 

By  deed  bearing  date  the  27th  of  March, 
1872,  Rush  Burgess  and  wife  conveyed  to 
John  A.  Belvin  and  Lewis  H.  Frayser  a 
tract  of  forty  acres  of  land  lying  in  the  county 
of  Henrico,  immediately  outside  of  the  limits 
of  the  city  of  Richmond,  but  within  one  mile 
of  the  said  limits,  in  trust  to  secure  the  pay- 
ment to  John  B.  Davis  a  debt  of  $2,750,  evi- 
denced by  a  negotiable  note  of  the  same 
date  as  the  deed,  and  payable  at  one  year, 
with  interest  at  the  rate  of  ten  per  centum 
per  annum  from  the  date  of  its  maturity. 
This  deed  was   admitted   to   record   in   the 


'Deeds — ^Recordation. — See  also  Blackford  v. 
Hurst,  26  Gratt.  203;  Campbell  v.  Nonpareil,  75  Va. 
292;  Boston  v.   Chesapeake,  &c.,   R,  Co.,  76  Va.   185. 


clerk's  office  of  the  county  court  of  Henrico 
on  the  29th  of  March,  1872,  and  in  the  clerk's 
office  of  the  chancery  court  of  the  city  of 
Richmond  on  the  19th  of  December,  1876. 
By  deed  bearing  date  on  the  1st  day  of  De- 
cember, 1873,  Rush  Burgess  and  wife  con- 
veyed to  Clark  Burgess  the  same  tract  of 
land,  in  trust  to  secure  the  payment  to  Mary 
C.  Burgess  of  the  sum  of  $4,000,  evidenced 
by  a  negotiable  note  of  the  same  date  as  the 
deed,  and  payable  at  five  years  after  date, 
with  interest  from  the  date  of  the  note,  at 
eight  per  cent,  per  annum.  This  deed  was 
admitted  to  record  in  the  clerk's  office  of  the 
county  court  of  Henrico  on  the  22d  of  August, 
1874,  and  in   the  clerk's  office  of  the 

634  *chancery  court  of  the  city  of  Richmond 
on   the  16th  of  December,  1876.  Neither 

of  these  deeds  was  signed  by  the  trustees. 
The  trustees  Belvin  and  Frayser,  having 
advertised  the  sale  of  the  land  under  the  deed 
to  them  to  secure  the  debt  due  to  John  B. 
Davis  in  November,  1877,  Mary  C.  Burgess 
applied  by  bill  to  the  judge  of  the  chancery 
court  of  the  city  of  Richmond  for  an  injunc- 
tion to  prevent  a  sale,  until  the  rights  of 
herself  and  Davis,  under  their  respective 
deeds,  could  be  settled;  she  claiming  that 
the  record  of  the  deeds  in  the  clerk's  office 
of  the  county  court  of  Henrico  was  of  no 
avail,  and  that  her  deed,  having  been  first 
recorded  in  the  clerk's  office  of  the  chan- 
cery court  of  the  city  of  Richmond,  it  had 
priority  over   that   of   Davis. 

Davis  answered  the  bill.  He  insisted  that 
his  deed  was  properly  recorded  in  the  clerk's 
office  of  the  county  court  of  Henrico.  And  he 
averred  further  that  before  the  execution  and 
delivery  of  the  deed  from  Rush  Burgess  and 
wife  to  Clark  Burgess,  and  before  said  deed 
was  recorded,  the  said  Clark  Burgess,  trus- 
tee, and  Mary  C.  Burgess,  the  beneficiary  in 
said  deed,  had  actual  notice  of  the  execu- 
tion, delivery  and  recordation  of  the  deed  to 
Belvin  and  Frayser  for  his  benefit. 

Upon  the  question  of  notice,  the  evidence 
is  conflicting.  The  court  below  was  of  opin- 
ion, and  so  held,  that  Mrs.  Mary  C.  Bur- 
gess did  have  actual  notice  of  the  deed  to 
Belvin  and  Frayser  to  secure  Davis,  before 
the  recordation  of  the  deed  to  secure  her. 
Upon  the  question,  where  the  deeds  should 
be  recorded,  that  court  held  that  the  clerk's 
office  of  the  chancery  court  of  the  city  of 
Richmond   was   the   proper   office. 

The  cause  came  on  to  be  heard  on  the  16th 
of  January.  1879,  when  the  court  held  that  the 
deed  to  Belvin  and  Frayser  to  secure  Davis 
was  a  prior  lien  to  that  to  secure  the  plaintiff. 
And  by  consent  of  the  parties,  the  land  was 
put  into  the  hands  of  a  receiver  to  be 

635  rented  out;  and  a  ^commissioner  was 
directed  to  enquire  and  report  what 

liens  there  were  upon  the  land,  whether  by 
deeds  of  trust,  judsfments  or  otherwise.  And 
thereupon  Mary  C.  Burgess  applied  to  this 
court  for  an  appeal;  which  was  awarded. 

Donnan  &  Hamilton  and  F.   M.  Conner, 

for  the   appellant. 

Cannon  &  Courtney,  for  the  appellees. 
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MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  controversy  in  this  case  is  between 
conflicting  claimants  of  liens  by  deed  of 
trust  on  the  same  tract  of  land  lymg  outside 
of  the  limits  of  the  city  of  Richmond,  but 
within  one  mile  thereof,  executed  by  Rush 
Burgess  and  Mary  E.,  his  wife;  one  of  them 
being  to  John  A.  Belvin  and  Lewis  H.  Fray- 
ser,  trustees,  to  secure  to  John  B.  Davis 
payment  of  the  sum  of  $2,750,  for  which  the 
said  Rush  Burgess  had  made  his  negotiable 
note,  dated  27th  March,  1872,  and  payable 
one  year  after  its  date,  and  recorded  in  the 
clerk's  office  of  Henrico  county  court  on  the 
29th  day  of  March,  1872,  and  in  the  office 
of  the  court  of  chancery  for  the  city  of 
Richmond  on  the  19th  day  of  December, 
1876;  and  the  other  of  them  being  to  Clark 
Burgess,  in  trust  to  secure  to  Mary  C.  Bur- 
gess, of  the  city  of  Petersburg, payment  of  the 
sum  of  $4,000,  for  which  the  said  Rush  Bur- 
gess had  made  his  negotiable  note,  dated  De- 
cember 1st,  1873,  and  payable  five  years  after 
its  date,  with  interest  thereon  at  the  rate  of 
eight  per  centum  per  annum  from  its  date 
until  paid,  and  recorded  in  the  clerk's  office 
of  Henrico  county  court  on  the  22d  day  of 
August,  1874,  and  in  the  office  of  the  court 
of  chancery  for  the  city  of  Richmond  on  the 
16th  day  of  December,  1876.  The  conflicting 
claim  of  the  parties  is  for  priority  of  lien 
under  the  deeds  of  trust,  under  which  they 

respectively  claim,  as  aforesaid. 
636  ♦If  the  clerk's  office  of  Henricocounty 
court  was  the  proper  place  for  the  recor- 
dation of  the  said  deeds,  then  the  said  deed 
to  Belvin  and  Frayser,  having  been  there  re- 
corded on  the  29th  day  of  March.  1872,  is 
entitled  to  priority  over  the  said  deed  lo 
Clark  Burgess,  which  was  not  there  re- 
corded until  the  22d  day  of  August,  1874. 

Then,  was  that  the  proper  place  for  the 
recordation  of  the  said  deeds? 

It  certainly  would  have  been  if  the  land 
conveyed  had  been  situate,  not  only  in  the 
said  county  of  Henrico,  but  more  than  one 
mile  outside  and  beyond  the  limits  of  the 
city  of  Richmond. 

But  the  said  land  was  situate,  not  only 
in  the  county  of  Henrico,  but  within  one 
mile  of  the  said  limits  of  the  city  of  Rich- 
mond. 

Then  was  the  clerk's  office  of  Henrico 
county  court  the  proper  place  for  the  recor- 
dation of  the  said  deeds? 

The  court  is  of  opinion  that  it  was  not. 
From  a  period  long  anterior  to  that  of  the 
recordation  of  said  deeds,  the  said  clerk's 
office  had  ceased  to  be  the  proper  place  for 
the  recordation  of  deeds  conveying  land 
lyfng  within  one  mile  of  the  limits  of  the 
city  of  Richmond,  and  provision  had  been 
made  for  the  recordation  of  such  deeds 
within  the  limits  of  the  said  city,  just  as  if 
the  land  conveyed  had  been  situate  within 
the  said  limits.  In  other  words,  for  the  pur- 
pose of  the  recordation  of  deeds  for  land 
within  one  mile  of  the  limits  of  the  city 
north  of  the  James  river,  the  said  limits 
were,  in  effect,  extended  so  as  to  embrace 
that  space  within  them. 


As  early  as  1803,  an  act  of  the  ^legislature 
was  passed  giving  jurisdiction  over  that 
space  to  the  hustings  court  of  said  city. 
Acts  of  1803,  ch.  31,  §  14,  p.  22.  By  an  act 
passed  February  21, 1842,  entitled  "an  act  to 
revise  and  amend  the  charter  of  tlie  city  of 
Richmond,"  it  was,  among  other  things,  en- 
acted that  "the  jurisdiction  of  said  court 
shall  extend  one  mile  on  the  north  side 
687  of  James  river,  ♦without  and  around 
the  corporate  limits  of  said  city,  and 
every  part  thereof,  including  so  much  of  the 
said  river  to  low  water  mark  on  the  shore  of 
the  county  of  Chesterfield  as  shall  be  between 
two  lines  drawn  due  south  from  the  eastern 
and  western  termination  of  the  one  mile 
aforesaid."  Acts  of  assembly  1841-2,  p.  138, 
§  65.  By  an  act  passed  March  30, 1852,  enti- 
tled "an  act  revising  and  reducing  irfto  one 
act  the  provisions  of  the  charter  of  the  city 
of  Richmond,"  it  was,  among  other  things, 
enacted  that  "the  said  court"  of  hustings 
"shall  continue  to  have  jurisdiction,*  &c., 
"not  only  within  said  corporate  limits,  but  | 
also  for  the  space  of  one  mile  on  the  north 
side  of  James  river  without  and  around  said 
city  and  every  part  thereof,  &c.  Acts  <^i  as- 
sembly 1852,  p.  259,  §  3.  By  the  Code  of 
1860,  ch.  157,  §4,  p.  661,  it  was  enacted  that 
"the  said  court  of  hustings  shall  continue  to 
have  civil  and  criminal  jurisdiction,"  &c., 
"not  only  within  the  corporate  limits  of  the 
said  city,  but  also  for  the  space  of  one  mile 
on  the  north  side  of  James  river  without  and 
around  said  city  and  every  part  thereof," 
&c.  This  section  of  the  Code  is  identical 
with  the  third  section  of  the  act  passed 
March  15,  1860,  entitled  'an  act  to  amend  the 
charter  of  the  city  of  Richmond  and  to  re- 
organize the  court  of  hustings  of  the  said 
city" — acts  of  assembly  1859-60,  ch.  169,  § 
3,  p.  313 — and  was  copied  therefrom. 

By  an  act  passed  March  19.  1867,  amend- 
ing the  charter  of  the  city  of  Richmond — 
acts  of  1866-7,  ch.  29,  §  89,  p.  801 — it  is  en- 
acted that  the  court  of  hustings  of  the  city 
of  Richmond,  &c.,  shall  have  jurisdiction, 
&c.,  "within  the  corporate  limits  of  said  city 
and  within  the  space  of  one  mile  on  the 
northern  side  of  James  river  without  and 
around  said  city  and  every  part  thereof,  in* 
eluding  so  much  of  said  river  to  low  water 
mark  on  the  shore  of  the  county  of  Chester- 
field as  shall  be  between  two  lines  drawn  due 
south  from  the  eastern  and  western  termi- 
nation of  the  one  mile  aforesaid." 
638  *By  an  act  passed  April  7th,  1870, 

entitled  'an  act  providing  for  courts  for 
the  city  of  Richmond  and  defining  the  juris- 
diction thereof; — ch.  43,  pp.  42-44 — it  is, 
among  other  things,  enacted  as  follows: 

In  section  1  that  there  shall,  be  for  the 
city  of  Richmond  a  circuit  court,  to  be  held, 
Sic;  a  hustings  court,  to  be  held,  &c.,  "and 
a  court  of  probate  and  record  to  be  called 
the  chancery  court  of  the  city  of  Richmond, 
to  be  held  by  a  judge  with  like  qualifica- 
tions and  elected  in  the  same  manner  and 
for  the  same  term  as  the  judge  of  the  hust- 
ings court." 

In  section  5  that  "the  chancery  court  of 
the  city  of  Richmond  shall  exercise  exclu- 
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sively  all  jurisdiction  now  vested  in  circuit 
or  corporation  courts,  concerning  the  pro- 
bate and  recordation  of  wills,  the  appoint- 
ment, qualification  and  removal  of  fiduci- 
aries, and  the  settlement  of  their  accounts, 
the  docketing  of  judgments,  the  recordation 
in  the  manner  prescribed  by  law  of  deeds 
and  other  papers  required  by  law  to  be 
recorded,  and  shall  have  exclusive  jurisdic- 
tion of  all  suits  and  proceedings  in  chancery 
cognizable  by  law  in  any  circuit  court  of 
the  commonwealth." 

In  section  6,  that  "so  soon  as  the  clerk  of 
the  chancery  court  of'  the  city  of  Richmond 
shall  have  qualified,  all  chancery  records," 
&c.,  "and  all  papers,  books  and  records  per- 
taining to  the  probate  and  recordation  of 
wills,  the  appointment,  qualification,  and 
removal  of  fiduciaries,  the  recordation  of 
deeds  and  other  papers  required  by  law  to 
be  recorded,  and  the  judgment  docket  shall 
be  removed  to,  and  kept  in,  the  office  of  the 
clerk  of  the  chancery  court  of  the  city  of 
Richmond,"  &c. 

And  in  section  10,  "that  the  said  chancery 
court  shall  be  always  open  as  a  court  of 
probate  and  record,  and  the  clerk  thereof 
shall  at  all  times  exercise  such  powers,  and 
perform  such  duties,  as  to  docketing  judg- 
ments and  recording  deeds  and  other  pa- 
pers, as  have  been  heretofore  exercised  and 
performed  by  the  clerk  of  the  hustings  court 

of  the  city  of  Richmond." 
639  *Thus  stood  the  statute  law  of  the 

state  when  the  deeds  in  controversy 
were  executed,  and  until  after  their  recorda- 
tion in  the  office  of  the  court  of  chancery  for 
the  city  of  Richmond,  one  of  which — to  wit: 
the  deed  for  the  benefit  of  the  appellant, 
Mary  C.  Burgess — was  there  recorded  on  the 
16th  day  of  December,  1876,  and  the  other — 
to  wit:  the  deed  for  the  benefit  of  the  appel- 
lee, John  B.  pavis — was  there  recorded  on 
the  19th  day  of  December,  1876.  Therefore 
the  lien  of  the  former  has  priority  of  right 
over  that  of  the  latter,  if  such  priority  de- 
pends upon  the  order  of  time  in  which  the 
said  deeds  were  duly  recorded  respectively, 
and  they  were  so  recorded  in  the  office  of  the 
chancery  court  of  the  city  of  Richmond  as 
aforesaid;  unless  at  the  time  of  the  said 
recordation  of  the  deed  for  the  benefit  of 
Mrs.  Mary  C.  Burgess  she  had  notice  of  the 
existence  of  the  said  deed  for  the  benefit  of 
the  said  John  B.  Davis;  which  was  prior  in 
date  and  time  of  execution  to  the  said  deed 
for  the  benefit  of  Mary  C.  Burgess. 

Then  were  they  duly  recorded  in  the  office 
of  the  court  of  chancery  for  the  city  of 
Richmond?  In  other  words,  was  that  the 
proper  place  for  the  recordation  of  said 
deeds?  And,  if  so,  Did  Mary  C.  Burgess,  at 
the  time  of  the  said  recordation  of  the  said 
deed  for  her  benefit,  have  notice  of  the  ex- 
istence of  the  said  prior  deed  for  the  benefit 
of  John  B.  Davis? 

First.  Were  they  duly  recorded  as  afore- 
said? In  other  words,  was  the  office  of  the 
court  of  chancery  for  the  city  of  Richmond 
the  proper  place  for  the  recordation  of  the 
said  deeds? 

The  court  is  of  opinion  that  it  was;  and 


that  it  was  so,  in  effect,  decided  by  this  court, 
in  the  cases  of  Blackford,  &c.,  v.  Hurst.  &c., 
26  Gratt.  203;  and  Jordan's  case,  25  Gratt.  943. 
In  Jordan's  case  it  was  held  that  the  crimi 
nal  jurisdiction  of  the  hustings  court  of  the 
city  of  Richmond  extends  one  mile  beyond 
the    city    limits,    on    the    north    side 

640  *of  the  James  river.  The  principle  of 
that  case  applies  to  and  governs  this. 

If  the  criminal  jurisdiction  of  the  court  of 
hustings  embraces  the  territory  within  one 
mile  of  the  limits  of  the  citv  on  the  north  side 
of  the  James  river,  so  also  does  the  civil 
jurisdiction  of  the  court,  if  not  a  fortiori. 

In  Blackford,  &c.,  v.  Hurst^  &c..  it  was 
held  that  by  the  charter  of  the  city  of  Lynch- 
burg, jurisdiction  being  given  to  the  court  )! 
hustings  for  said  city,  not  only  within  the 
limits  of  the  corporation,  but  also  for  the 
space  of  one  mile  without  and  around  said 
city,  a  deed  of  trust  conveying  real  estate 
lying  outside  the  corporation  limits,  but 
within  one  mile  without  and  around  said 
city,  is  to  be  recorded  in  the  clerk's  office 
of  the  corporation  court  of  the  city — and  be- 
ing so  recorded,  it  is  valid,  and  has  priori»^y 
over  subsequent  judgments  against  the 
grantor  in  the  deed  docketed  in  the  clerk'? 
office  of  the  county  court.  The  principal  ct 
that  case  also  applies  to  this. 

At  the  time  of  the  enactment  of  the  law 
creating  the  present  court  of  chancery  of  the 
city  of  Richmond — ^to  wit:  on  the  7th  day  of 
April,  1870 — there  can  be  no  doubt  but  that 
the  court  of  hustings  of  the  city  of  Richmond 
had  jurisdiction  outside  of  the  limits  of  said 
city  to  the  extent  of  one  mile,  and  continued 
to  have  such  jurisdiction  from  1803  down  to 
the  date  of  the  act  in  1870;  and  it  does  not 
appear  that  such  jurisdiction  ceased  there- 
after to  exist.  There  does  not  appear  to  he 
anything  in  the  said  act  of  1870,  nor  in  any 
subsequent  act,  which  was  intended  to  take 
away  such  jurisdiction.  On  the  contrary, 
the  said  act  of  1870,  the  substance  of 
which,  in  this  respect,  has  hereinbefore 
been  set  out,  manifests  an  intention,  on  the 
part  of  the  legislature,  to  leave  the  law 
unchanged  in  the'  said  respect.  It  is  un- 
necessary to  repeat  here  the  said  provisions 
of  the  said  act. 

But  as  has  been  before  stated,  herein,  the 

two    cases    before    referred    to     in     effect 

decided  that  there  has  been  no  such 

641  *change  in  our  statute  law  on  the  sub- 
ject as  was  supposed  by  the  counsel 

for  the  appellee,  Davis,  to  exist. 

Secondly.  Did  Mrs.  Mary  C.  Burgess,  at 
the  time  of  the  said  recordation  of  the  said 
deed  for  her  benefit,  have  notice  of  the  ex- 
istence of  the  said  prior  deed  for  the  benefit 
of  John  B.  Davis? 

The  deed  for  her  benefit,  having  been  duly 
recorded — to  wit:  in  the  office  of  the  court 
of  chancery  for  the  city  of  Richmond — on  t^e 
I6th  day  of  December,  1876,  prior  to  the 
recordation  of  the  deed  for  the  benefit  "^f 
John  B.  Davis  in  the  same  office,  on  the  19th 
idav  of  the  same  month  in  the  same  year,  the 
said  office  being  the  oroper  place  for  the 
recordation  of  h^th  of  said  deeds;  it  follows 
that  the  former  has  priority  over  the  latter 
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notice,  which  is  a  subject  of  controversy  as 
aforesaid. 

In  regard  to  Clark  Burgess,  trustee  in  the 
deed  of  trust  for  the  benefit  of  Mrs.  Mary  C. 
Burgess;  he   never  executed   the  said  deed, 
nor  had  any  notice  that  he  was  named 
643     *as   trustee  therein,  until   after  the   said 
deed  was  recorded  in  the  office  of  the 
chancery  court  of  Richmond.  Notice  to  him 
Ttie  court  IS  or  opmion  mai  mic  uiu  i.u.s    prior  to  that  time,  therefore,  of  the  exist- 
according  to  the  proceedings  and  the  proofs  .  ence  of  the  prior  deed,  for  the  benefit  of 
in  the  cause.  !  John   B.   Davis,  would  not  affect   Mary   C. 

The  testimony  on  one  side— to  wit:  that  !  Burgess,  as  he  was  not  then  her  agent,  if  in 
of  the  appellees  of  the  witnesses,  Rush  Bur-  I  fact  he  received  such  prior  notice,  about  the 
ffess  and  John  B.  Davis— tends  to  show  that  fact  or  time  of  his  receiving  which  the  evi- 
she  had  such  actual  notice.   But  the  testi-    dence  irt  the  record  is  uncertain  and  doubt- 


unless  the  ^party  entitled  to  the  benefit  of 
the  former  had  actual  notice  at  least  as 
early  as  the  time  of  its  recordation  of  the 
existence  and  effect  of  the  latter.  And  such 
notice,  to  be  sufficient  to  supply  the  place 
of  due  recordation,  ought  to  be  so  distinct 
and  free  from  doubt  as  fully  to  inform  her 
on  the  subject. 

Now,  did  she  have  such  actual  notice? 

The  court  is  of  opinion  that  she  did  not. 


mony  on  the  other— to  wit:  that  of  the  ap- 
pellant, of  the  witnesses.  Mary  C.  Burgess, 
and  Clark  Burgess,  and  Charles  E.  Gregory 

tends  to  show  the  contrary,  that  she  did 

not  have  such  actual  notice. 

Certainly  the  former  does  not  preponder- 
ate over  the  latter,  and  it  ought  to  do  so 
decidedly,  in  order  to  prevail  over  the  ef- 
fect of  prior  due  recordation. 

But  besides,  the  other  circumstances  of 
the  case  tend  strongly  to  sustain  the  latter, 
and  to  show  that  the  deed  of  trust  for  the 
benefit  of  Mary  C.  Burgess  was  exe- 
649  cuted  by  *Rush  Burgess  without  in- 
forming her  of  the  prior  lien  on  the 
same  property  for  the  benefit  of  John  B. 
Davis.  "  .    .         . , 

No  notice  whatever  was  taken  of  the  said 
prior  lien  in  the  said  deed  of  trust  for  the 
benefit  of  said  Mary  C.  Burgess,  as  would  no 
doubt  have  been  done  if  the  latter  lien  had 
been  intended  by  her  to  be  taken  subject  to 
the  former.  The  former  lien  was  to  secure  a 
debt  which  had  become  due  and  payable  be- 
fore the  latter  was  executed,  which  bore  in- 
terest at  the  rate  of  ten  per  centum  per  annum, 
and  for  which  debt  and  interest  the  land  con- 
veyed was  at  any  time  liable  to  be  sold.  It 
was  to  the  manifest  interest  of  Rush  Bur- 
gess to  borrow  money  of  Mrs.  Mary  C.  Bur- 
eess  at  eight  per  cent,  interest  to  pay  oft  the 
said  debt  alreadv  due  by  him  at  ten  per  cent. 
interest,  for  which  debt  and  interest  the 
land  conveyed  was  at  any  time  liable  to  be 
sold  He  borrowed  four  thousand  dollars  ot 
her  for  five  years  at  eight  per  cent,  interest, 
and  the  presumption  is  that  one  of  his  mo- 
tives for  doing  so  was  to  pay  oft  the  debt 
he  then  owed,  on  which  he  was  paying  ten 
per  cent,  as  aforesaid.  Being  asked  the  ques- 
tion Did  you  not  expect  to  pay  off  that  note 
Cdue  to  said  Davis  as  aforesaid)  with  the 
money  obtained  from  Mary  C.  Burgess,  and 
thf^reby  reduce  the  rate  of  interest  on  the 
money  you  had  borrowed?  he  answered: 
"Probably  so  and  probably  not." 

Such  was  probably  his  intention  when  he 
borrowed  the  money  of  Mary  C.  Burgess  as 
aforesaid,  and  expecting  to  discharge  the 
said  prior  lien  Out  of  the  said  money  soon 
after  he  received  it,  he  considered  it  unnec- 
essary to  name  the  said  prior  lien,  either  to 
the  said  Mary  C.  Burgess  or  in  the  deed  of 
trust  executed  for  her  benefit  as  aforesaid. 
This  circumstance,  therefore,,  strongly 
confirms  her  version  of  the  fact  m  regard  to 


ful,  but  it  is  immaterial. 

There  may  be  some  doubt  whether  Alex- 
ander Donnan  did  not  receive  notice  of  the 
existence  of  the  said  prior  lien  for  the  ben- 
efit of  John  B.  Davis  before  and  about  the 
time  of  the  recordation  of  the  deed  for  the 
benefit  of  Mrs.  Mary  C.  Burgess  in  the  of- 
fice of  the  chancery  court  of  the  city  of 
Richmond,  and  whether  he  was  not  then 
her  agent  in  the  transaction,  so  as  to  af- 
fect her  with  the  same  notice  as  principal. 
But  even  if  that  be  so,  such  notice  cannot 
affect  her,  as  she  had.  years  before,  loaned 
the  money  and  received  the  deed  of  trust 
aforesaid,  without  any  notice  of  any  prior 
lien,  and  it  only  remained  for  her  to  have 
the  deed  for  her  benefit  duly  recorded; 
which  she  accordingly  did,  on  the  16th  day 
of  December,  1876,  three  days  before  the 
deed  of  trust  for  the  benefit  of  John  B. 
Davis  was  so  recorded. 

The  court  is  therefore  of  opinion  that  the 
court  below  erred  in  deciding  that  the  weight 
of  evidence  is  to  the  effect  that  Mrs.  Burgess 
and  Clark  Burgess  both  had  notice  of  the 
Belvin  &  Frayser  deed  of  trust  before  the 
recordation  of  exhibit  A,  on  the  16th  Decenri- 
ber,  1876,  in  the  chancery  court,  and  so  were 
not  purchasers  for  value  without  notice,  so 
far  as  regards  the  'said  Belvin  &  Frayser 
deed.  And  that  the  decree  appealed  from  be 
reversed  and  annulled  so  far  as  it  is  herein- 
before declared  to  be  erroneous,  and  be  af- 
firmed in  all  other  respects;  and  the  case  is 
remanded  to  said  court  of  chancery  for  fui^- 
ther  proceedings,  to  be  had  therein  in  con- 
formity with  the  foregoing  opinion. 

Which  is   decreed  accordingly. 
644  *The   decree   was   as   follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  deed  of  trust  from  Rush  Burgess 
and  wife  to  Clark  Burgess,  trustee,  dated 
December  1st.  1873.  is  a  prior  lien  on  the 
land  in  the  said  deed  described  to  the  lien 
created  by  the  deed  from  Push  Burcress  and 
wife  to  John  A.  Belvin  and  Lewis  H.  Fray- 
ser, trustees,  dated  the  27th  day  of  March, 
1B72;  and  doth  accordingly  so  adjudge,  or- 
der and  decree. 

And  the  court  doth  further  adjudge,  order 
and  decree,  that  so  much  of  the  decree  ap- 
pealed from  in  this  case  as  is  in  conflict 
with  the  foregoing  opinion  and  decree  is 
erroneous  and  be  reversed  and  annulled,  and 
that  the  residue  thereof  is  not  erroneous,  and 
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be  affirmed;  and  that  the  appellant,  Mary  C. 
Burgess,  recover  against  the  appellee,  John 
B.  Davis,  her  costs  by  her  expended  in  the 
prosecution  of  her  appeal  aforesaid  here. 
And  it  is  further  decreed  and  ordered,  that 
this  cause  be  remanded  to  the  said  chancery 
court  for  the  city  of  Richmond,  for  further 
proceedings  to  be  had  therein  to  a  final  de- 
cree, in  conformity  with  the  foregoing  opin- 
ion and  decree. 

Which  is  ordered  to  be  certified  to  the 
said  chancery  court  of  the  city  Richmond. 

Decree  reversed. 


648  *Wyeth  v.  Mahoney  &  als. 

January  Term,  1880,  Richmond. 
J,  acting  as  agent  of  W,  wrote  to  M,  proposing  to 
purchase  for  W  a  certain  tract  of  land  owned  by 
M  and  his  two  brothers,  at  the  price  of  $12  an 
acre;  and  M  replies  by  letter  to  J,  accepting  his 
proposition.  These  letters  were  enclosed  to  W, 
and  not  long  after  he  wrote  to  J,  saying  I  am 
pleased  with  your  new  purchase  at  twelve  dollars; 
and  have  again  to  thank  you  for  your  kindness 
and  attention  to  my  interest.  Upon  bill  for  spe- 
cific execution  of  the  contract  by  M  and  his 
brothers  against  W — Held: 

1.  Principal  and  Agrent— Valldltr  of 
Contract — Equity- — The  contract  is  a  valid 
contract,   and   will    be    enforced   in   equity. 

2.  Same — Same. — It  was  not  necessary  that  J 
should  be  authorized  in  writing  to  make  the 
contract. 

8.  Same — Same. — Though  the  contract  was 
made  with  M,  yet  as  he  had  been  authorized  by 
his  brothers  to  sell  the  land,  and  they  unite  in 
the  bill,  the  contract  will  be  enforced. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Fredericksburg,  brought  in  Jan- 
uary, 1875,  by  Simon  Mahoney.  John  Ma- 
honey and  Patrick  Mahoney  against  Henry 
C.  Wyeth,  to  enforce  the  execution  of  a  con- 
tract for  the  sale  by  the  plaintiffs  to  the  de- 
fendant of  a  tract  of  one  hundred  and  sev- 
enty acres  of  land  lying  in  the  county  of 
Spottsylvania.  The  cause  came  on  to  be 
heard  on  the  3d  of  January,  1876,  when  the 
court  decreed  the  specific  execution  of  the 
contract  as  alleged  in  the  bill.  And,  there- 
upon, the  defendant  Wyeth  applied  to 
646  this  court  for  an  appeal;  which  ♦was 
awarded.  The  case  as  viewed  by  this 
court  is  stated  by  Judge  Staples  in  his  opin- 
ion. 

Ould  &  Carrington,  for  the  appellant. 

Marye  &  Fitzhugh,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

This  is  a  suit  for  the  specific  execution  of 
a  contract.  The  bill  alleges  that  one  of  the 
appellees  about  the  3d  of  September,  1873, 
contracted  in  writing  with  the  appellant  for 
the  sale  of  a  tract  of  land  in  Spottsylvania 
county,  and  that  the  appellant  agreed  in 
writing  to  purchase  said  tract  at  the  price  of 
twelve  dollars  per  acre,  one-third  to  be  paid 
in  cash,  the  remainder  in  one  and  two  years. 

The  appellant,  in  his  answer  to  the  bill, 
denies  that  he  made  any  such  contract,  or 
that  he  ever  had  any  intention  of  purchasing 


the  land;  and  he  denies  that  he  ever  made 
any  proposition,  orally  or  in  writing,  to  the 
appellees,  or  either  of  them,  looking  to  said 
purchase. 

This  is  the  sole  issue  presented  by  the 
pleadings,  and  the  only  question  we  have  to 
determine  is,  whether  the  allegations  of  the 
bill  are  sustained  by  the  proofs. 

The  main  witness  relied  upon  by  the  ap- 
pellees is  John  H.  Walze,  the  alleged  agent 
of  the  appellant.  This  witness  states  that  in 
September,  1873,  he  was  authorized  by  the 
appellant  to  make  the  purchase  upon  the 
terms  set  out  in  the  bill;  that  thereupon  he 
wrote  to  one  of  the  appellees.  Simon  Ma- 
honey, informing  him  of  the  fact,  and  disr 
tinctly  stating  in  his  letter  the  terms  of  the 
proposed  purchase;  and  shortly  thereafter 
he  received  a  reply  from  the  same  appellee 
accepting  the  proposition  and  agreeing  to 
the  sale  upon  the  terms  proposed. 

The  witness  further  says,  that  he  immedi- 
ately  wrote   to  the  appellant,  informing 

647  him  of  the  purchase  made  on  his  ♦be- 
half,  and    the    terms,   and    this    letter, 

together  with  the  one  received  from  the 
appellee,  he  delivered  to  William  Wyeth, 
appellant's  brother,  and  requested  him  to 
send  them  to  appellant;  and  that  William 
Wyeth,  in  the  presence  of  witness,  mailed 
them  accordingly  to  appellant's  proper  ad- 
dress. 

Witness  also  states  that  not  very  long 
afterwards  he  received  a  letter  from  appel- 
lant, in  which  he  says,  "I  am  pleased  with 
your  new  purchase  at  twelve  dollars,  and 
have  again  to  think  you  sincerely  for  your 
kindness  and  attention  to  my  interests." 

This  letter  bears  date  30th  of  October, 
1873,  and  is  a  part  of  the  record. 

If  the  statements  made  by  the  witness  are 
true,  it  must  be  conceded  that  the  contract 
is  fully  established;  for  it  is  now  well  settled 
that  the  memorandum  required  by  the  stat- 
ute of  frauds  may  consist  wholly  of  the  let- 
ters of  the  parties  interested,  whether  they 
be  written  to  the  person  with  whom  the  con- 
tract is  made,  or  to  some  third  person.  All 
that  is  necessary  is  that  the  writing,  what- 
ever it  may  be,  shall  contain  the  essential 
terms  of  the  agreement,  and  shall  show  that 
the  proposals  on  one  side  have  been  accepted 
by  the  other,  without  a  resort  to  parol  testi- 
mony. In  order  to  form  a  contract  by  letter. 
Lord  Eldon  has  said,  "Nothing  more  is  nec- 
essary than  this,  that  when  one  man  makes 
an  offer  to  another  to  sell  for  so  much  and 
the  other  closes  with  his  offer,  there  must  be 
a  fair  understanding  on  the  part  of  each  as  to 
what  is  to  be  the  purchase  money,  and  how 
it  is  to  be  paid,  as  also  a  reasonable  descrip- 
tion of  the  subject  of  the  bargain."  Stratford 
V.  Bosworth,  2  Ves.  &  B.  341,  346;  2  Lomax 
Digest,  p.  37,  side;  Pomeroy  on  Contracts, 
§  81,  84. 

It  is  well  settled  that  under  the  statute  oi 

frauds  it  is  not  necessary  that  the  writing 

shall  be  signed  by  either  of  the  parties.  It 

is  sufficient  that  it  is  signed  by  the  agent  of 

the  party  to  be  charged.  Nor  is  it  nec- 

648  essary  that  the  ♦authority  of  the  agent 
shall  be  in  writing.    It  may  be   con- 
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ferred  by  parol.  The  statute  does  not  make 
it  indispensable  that  the  agent  shall  sign  the 
name  of  his  principal — the  signing  his  own 
name  is  sufficient.  2  Lomax  Dig.  45;  Pome- 
roy,  §  78,  79. 

In  the  case  before  us,  we  have  all  those  re- 
quirements of  the  statute  complied  with — 
authority  given  to  the  agent  to  buy,  the 
terms  agreed  upon  by  the  agent  and  the 
vendor — contained  in  the  letters  of  the  agent 
and  of  the  vendor;  and  we  have  also  the 
written  acceptance  of  the  contract  by  the 
appellant.  We  have  all  these — if  the  evidence 
of  the  agent  Walze  is  to  be  relied  upon. 

The  appellant,  or  his  counsel,  fully  appre- 
ciating this  fact,  have  adduced  testimony  as- 
sailing the  character  of  the  witness  as  a 
man  of  veracity.  Without  stopping  now  to 
enquire  how  far  he  has  been  successful  in 
the  effort,  let  us  see  whether  the  witness  is 
sufficiently  corroborated  by  other  facts  and 
circumstances  as  to  warrant  the  court  in 
believing  his  evidence. 

At  the  time  the  deposition  was  taken,  the 
appellant  and  his  counsel  were  present 
cross-examining  the  witness. 

When  the  witness  spoke  of  the  two  letters, 
the  one  written  by  Simon  Mahoney  and  the 
other  by  himself,  which  were  mailed  to  ap- 
pellant by  his  brother,  appellant  was  then 
and  there  called  upon  to  produce  these  let- 
ters. He  made  no  response  whatever.  He 
neither  denied  nor  affirmed  that  he  had  ever 
received  them.  If  he  did  not  receive  them, 
why  did  he  not  say  so?  Could  anything  be 
more  natural,  or  proper,  or  reasonable,  than 
that  he  should  at  once  say  he  had  never  re- 
ceived any  such  letters,  and  he  knew  noth- 
ing about  them? 

The  conclusion  is  irresistible  that  appel- 
lant was  but  too  conscious  that  the  witness 
was  telling  the  truth.  He  was  not  then  pre- 
pared to  deny  having  received  the  letters, 
he  was  not  willing  to  produce  them,  and  he 

took  refuge  in  silence. 
649  *It  is  to  be  borne  in  mind,  further, 
that  Walze  states  that  he  delivered  the 
two  letters  to  appellant's  brother,  William 
Wyeth,  and  the  latter,  in  witness'  presence, 
mailed  them  to  appellant.  If  this  statement 
was  false,  nothing  was  easier  than  for  appel- 
lant to  bring  his  brother  forward,  and  show 
the  fact.  The  statement  was  susceptible  of 
ready  contradiction  if  it  was  untrue,  and  the 
appellant  failed  to  avail  himself  of  the  means 
of  making  that  contradiction.  It  is  hardly 
to  be  supposed  this  court  would,  under  such 
circumstances,  rejecr  the  testimony  as  un- 
worthy of  credit.  And  it  is  observable 
throughout  that  whilst  the  appellant  had  the 
right  to  testify  and  give  his  version  of  the 
transaction,  he  has  not  thought  proper  to  do 
so.  It  is  impossible  to  avoid  a  suspicion,  at 
least,  that  the  appellant  was.  perhaps,  not 
willing  to  encounter  the  test  of  a  public 
cross-examination  with  respect  to  these  let- 
ters and  the  purchase  made  for  his  benefit. 

After  all  the  evidence  was  concluded,  and 
not  till  then,  he  filed  his  answer.  In  it  he 
rrakes  no  allusion  whatever  to  the  letters  al- 
leged to  have  been  sent  him  through  his 
brother.  He  contents  himce'f  with  a  general 


denial  that  he  had  ever  received  any  com- 
munication from  either  of  the  complainants 
for  the  sale  of  the  land;  which  may  be  lit- 
erally true,  and  yet  he  may  nevertheless 
have  received  the  appellant's  letter  directed 
to  Walze.  That  letter  wa^  not  a  proposition 
of  sale,  but  was  an  acceptance  of  a  proposi- 
tion of  sale  made  by  Walze,  professing  to 
act  as  appellant's  agent. 

As  has  been  stated,  there  is  in  the  record 
a  letter  written  by  appellant,  dated  October 
3d,  1873,  in  which  he  says  he  is  pleased  with 
the  new  purchase  at  twelve  dollars.  The  ap- 
pellant, upon  a  trial  in  the  superior  court  of 
the  city  of  Baltimore,  testified  that  this  let- 
ter related  to  the  purchase  of  the  Libby 
farm,  and  not  to  the  purchase  of  the  Ma- 
honey property.  It  was,  however,  then  de- 
monstrated  that    this    statement   was 

650  not  correct,  as  the  price  of  *the  Libby 
farm  exceeded  twelve  dollars  per  acre. 

In  his  answer,  however,  the  appellant  states 
he  does  not  remember  to  what  he  referred 
as  the  new  purchase  made  by  Walze.  He 
thinks  it  was  to  some  articles  of  personal 
property  purchased  by  Walze,  to  be  used  on 
his  farm,  known  as  Chancellorsville. 

This  statement  is  somewhat  improbable, 
to    say    the  least,    as    the  appellant  would 
scarcely  have  taken  the  trouble  to  write  a 
letter  merely  for  the  purpose  of  expressing 
his  pleasure  at  the  purchase  involving  the 
small  sum  of  twelve  dollars.  Walze,  on  the 
contrary,  swears  that  the  reference  was  to 
the  purchase  of  the  Mahoney  farm  at  twelve 
dollars  per  acre.  The  whole  difficulty  would 
have  been  removed  by  producing  Walze's 
letter,    to    which    appellant's    was    a    reply. 
What  has  become  of  that  letter?  The  appel- 
lant does   not  say  that  it   was  lost  or  de- 
stroyed; he  makes  no  excuse  or  explanation 
of  his  failure  to  produce  it.  If  a  party  having 
important  documents  in  his  possession,whicn 
would  show  the  truth  of  his  statements,  sup- 
presses it  or  fails  to  produce  it,  what  other 
inference  can  be  drawn  than  that  it  would 
operate  to  his  prejudice?    1  Greenl  Ev.  §  37. 
From  all  these  circumstances,  it  is  appar- 
ent that  the  testimony  of  Walze  derives  the 
strongest  confirmation  from  the  conduct  of 
the   appellant  himself.  It  is  also  confirmed 
by  the  uncontradicted  testimony  of  Simon 
Mahoney,    one  of  the  appellees.  'This  witness 
states  that  the  appellant  visited  the  land  be- 
tween the  23d  October  and  the  4th  of  No- 
,  vember.  1873,  and  expressed  his  entire  sat- 
'  isfaction   at  the  purchase,  and  that  he   de- 
i  clared    he    expected    to    have    the   purchase 
I  monev  in  a  month  or  two,  and  that  he  would 
;  pay  the  interest  promptly.  Here,  again,  the 
j  appellant  was  called  upon  to  contradict  the 
statement  of  the  witness;  but  he  never  did 
so.  Conceding  that  this  appellee  is  mistaken 
in    supposing  he  signed  a  written  contract  for 
the  sale  of  the  land  other  than  the  let- 

651  ter,  he  is  not  mistaken  in  the  ♦asser- 
tion  that   the   appellant,   after   seeing 

the   land,   expressed   hts   entire   satisfaction 

with  the  purchase  made  by  his  agent. 

I      The  learned  counsel  for  the  appellant  in- 

I  sists,  that  even  conceding  the  contract  to  be 

proved  by  the  evidence,  it  is  not  such  a  con- 
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tract  as  a  court  of  equity  will  enforce;  be- 
cause it  is  apparent,  that  whilst  Walze  was 
professing  to  act  as  the  agent  of  the  ap- 
pellant in  making  the  purchase,  he  was,  at 
the  same  time,  the  agent  of  the  appellees  in 
making  the  sale  of  the  land;  all  of  which  was 
well  understood  by  the  at)pellees. 

There  is  not  a  doubt  that  Walze  did  occupy 
the  position  of  agent  for  both  parties  in  the 
transaction.  And  if  this  were  all  it  would  be 
impossible  to  enforce  the  contract.  But  it 
appears,  that  after  the  purchase  was  con- 
cluded and  all  its  terms  made  known  to  the 
appellant,  and  after  he  was  informed  of  the 
arrangement  between  appellees  and  Walze, 
the  appellant  said  he  was  pleased  with  the 
purchase,  the  action  of  the  agent  was  right, 
and  he  made  some  arrangement  with  respect 
to  the  payment  of  the  interest.  Simon  Ma- 
honey,  to  whom  reference  has  been  made, 
says  he  told  appellant,  that  he,  the  appellee, 
was  to  give  Walze  all  over  ten  dollars  per 
acre  he  could  get  for  the  land. 

The  appellant  insisted  that  it  was  too 
much  to  give  him;  and  proposed  to  appellee, 
that  the  latter  should  receive  payment  di- 
rectly from  appellant,  and  thus  save  the 
commission  to  Walze,  which  could  be  di- 
vided between  appellant  and  appellee. 

If  this  testimony  be  reliable — and  it  has 
not  been  contradicted — it  puts  an  end  *  to 
every  allegation  of  fraud  founded  upon  the 
idea  that  Walze  was  acting  as  agent  for  the 
appellees. 

It  has  been  further  insisted  that  while 
Simon,  John  and  Patrick  Mahoney  were 
jointly  interested  in  the  land,  the  sale  was 
made,  by  Simon  Mahoney  alone,  without  au- 
thority from  the  other  two,  and  inas- 
652  much  as  the  appellant  was  in  ♦no  con- 
dition to  enforce  the  contract  against 
them,  theyiof  course,  cannot  maintain  a  suit 
for  specific  performance  against  him.  There 
can  be  no  doubt,  however,  that  Simon  Ma- 
honey was  fully  authorized  by  his  co-tenants 
to  make  the  sale.  The  fact  is  proved  by  Si- 
mon Mahoney  himself,  who  says  that  they 
wrote  to  him,  authorizing  him  to  sell  the 
land  on  the  best  terms  that  could  be  obtained. 
These  letters  are  not  produced,  having  been 
mislaid  or  lost  as  the  witness  states,  but  there 
is  no  reason  to  doubt  that  they  were  writ- 
ten, and  that  they  conferred  full  authority 
to  make  the  sale.  That  authority,  as  has 
been  seen,  might  have  been  conferred  by 
parol.  The  appellees  may  maintain  a  suit 
for  specific  execution,  although  neither  of 
them  have  signed  a  written  contract  of  sale. 
As  a  general  rule,  the  mutuality  of  the  ob- 
ligation must  be  judged  of  by  reference  to 
the  time  the  agreement  was  entered  into. 
There  are,  however,  certain  well  known  ex- 
ceptions to  this  rule.  One  of  them  is  found 
in  the  case  of  a  party,  who  not  having  signed 
may  yet,  upon  filing  a  bill,  enforce  the  agree- 
ment against  one  who  has  signed.  The  rea- 
son most  generally  given  for  this  exception 
is,  that  the  plaintiff  by  filing  the  bill  waives 
the  original  want  of  mutuality,  and  renders 
the  remedy  mutual.  Fry  on  Specific  Per- 
formance, §§  296-7. 

Whatever  may  be  said  with  respect  to  the 


justice  of  this  exception  to  the  general  rule, 
requiring  niutuality  of  remedy,  it  is  now  too 
well  established  to  be  called  in  question  at 
the  present  day.  See  Lomax  Digest,  side 
page  56;  5  Wait's  Digest,  788;  Pomeroy  on 
Contracts,  §  170. 

Here  the  appellees,  having  filed  their  bill, 
have  submitted  to  the  jurisdiction  of  the 
court,  and  waive  the  want  of  mutuality,  if 
there  was  anv  such,  and  thus  removed  any 
difficulty  in  the  way  of  specific  execution. 

We  are  of  opinion,  however,  that  all  the 
appellees  were  originally  bound,  and  that 
the  appellant  could  have  maintained 
658  *the  suit  against  them,  is  it  was  origi- 
nally entered  into  between  the  parties. 
For  these  reasons,  we  think  there  is  no  er- 
ror in  the  decree  of  the  circuit  court,  and 
that  the  same  should  be  affirmed. 

Decree  affirmed. 


654  ^Paulsen  v.  Rogers,  Second  Auditor. 

January  Term,  1880,  Richmond. 
Absent,  Moncuks,  P.* 
Public  Debt — State  Bomda — Coupon  Bomds 
^Statutes.— The  act  \of  March  30th,  1871, 
which  authorized  the  holders  of  state  bonds  to  in- 
vest them  in  tax  receivable  coupon  bonds,  was 
modified  and  repealed  as  to  the  tax  receivable 
coupons  by  the  act  of  March  7th,  1872,  and  was 
wholly  repealed  by  the  act  of  March  28tk. 
1879,  entitled  "an  act  to  provide  a  plan  of  settle- 
ment of  the  public  debt."  And  a  holder  of  state 
bonds  applying  in  November,  1879,  '  cannot  have 
them  funded  under  the  act  of  March.  1871,  in 
tax    receivable    coupon    bonds. 

This  was  an  application  in  November,  1879, 
to  this  court  by  Herman  G..C.  Paulsen  for  a 
mandamus  to  Asa  Rogers,  second  auditor  of 
the  state,  requiring  him  to  fund  certain  bonds 
of  the  state,  which  had  been  issued  in  1851. 
held  by  the  petitioner,  in  tax  receivable  cou- 
pon bonds,  as  provided  by  the  act  of  March 
30th,  1871.  The  auditor  answered  the  rule, 
insisting  that  by  the  act  of  March  7th,  1872, 
the  act  of  March  30th,  1871,  so  far  as  it  au- 
thorized the  issue  of  tax  receivable  coupon 
bonds,  had  been  repealed,  and  by  the  act  of 
March  29th,  1879,  the  said  act  had  been 
wholly  repealed. 

Frank  W.  Christian,  for  the  petitioner. 

The  Attorney-General,  for  the  second  au- 
ditor. 
eW        ♦CHRISTIAN,     J.,     delivered     the 
opinion  of  the  court. 

The  petition  in  this  ^ase  is  filed  by  Her- 
man G.  C.  Paulsen,  who  is  a  holder  of  cer- 
tain Virginia  consol  bonds,  invoking  the 
original  and  extraordinary  jurisdiction  of 
this  court,  by  way  mandamus,  to  compel  the 
second  auditor  to  fund  said  bonds,  accord- 
ing to  the  provisions  of  the  act  of  the  gen- 
eral assembly,  approved   March  30th,   1871. 

It  is  admitted  in  said  petition,  as  well  as 
averred  in  the  answer  of  the  said  auditor. 
that  the  bonds  held  by  said  petitioner  were 
not  presented  to  the  said  auditor  for  the  pur- 


*  Judge    Moncure    considered    himself   interested    in 
the  question  involved  in  the 
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pose  of  being  funded  until  the  17th  day  of 
November,  1879. 

The  court  is  of  opinion,  that  on  that  day 
the  second  auditor  had  no  authority  to  fund 
said  bonds.  The  act  of  March  30th,  1871, 
was,  in  certain  essential  particulars,  modi- 
fied and  repealed  by  the  act  of  March  7th, 
1872.  and  was  wholly  repealed  by  the  act 
approved  March  28th,  1879,  entitled  "an  act 
to  provide  a  plan  of  settlement  of  the  pub- 
lic debt." 

It  was  not  until  after  the  passage  of  both 
of  these  last  named  acts  that  the  petitioner 
presented  his  bonds  to  the  second  auditor, 
and  demanded  that  they  should  be  funded 
under  the  act  of  March  30th,  1871. 

The  court  is  of  opinion  that  the  principles 
declared  by  this  court  in  the  case  of  Wise, 
Bro.,  &c.,  V.  Rogers,  second  auditor,  and 
Maury  &  Co,  v.  Rogers,  second  auditor,  34 
Gratt.  169,  must  govern  the  case  before  us. 
And  while  it  is  true  that  under  the  decisions 
of  this  court,  all  holders  of  the  bonds  of 
Virginia  who  came  forward  and  funded  the 
same,  under  the  provisions  of  the  act  of 
March  30th,  1871,  before  its  repeal  by  the 
acts  above  referred  to,  could  not  be  affected 
by  such  repeal,  and  that  as  to  them  such  acts 
were  unconstitutional  and  void,  because  they 
impaired  the  obligation  of  the  contract 
656  which  the  state  had  entered  ♦into  with 
such  of  its  creditors  as  availed  them- 
selves of  the  provisions  of  said  act  before  its 
repeal,  it  is  equally  clear  that  the  afore- 
mentioned acts,  repealing  the  act  of  March 
30th,  1871,  are  valid  and  binding  upon  those 
who  did  not  avail  themselves  of  the  provi- 
sions of  that  act  before  its  repeal.  The  leg- 
islature had  the  unquestioned  right  to  amend, 
modify  or  repeal  that  act,  provided  such 
modification  or  repeal  did  not  affect  rights 
already  vested  under  the  same.  And  those 
creditors  who,  like  the  petitioner,  did  not  pre- 
sent their  bonds  to  be  funded  under  the  pro- 
visions of  that  act  until  after  its  repeal,  can- 
not claim  the  benefit  of  its  provisions,  and 
call  on  the  courts  to  compel  the  auditor  to 
fund  bonds  under  an  act  which  had  been  re- 
pealed at  the  time  they  were  presented  for 

funding.  ,       .   .       ^i.  .  xt. 

The  court  is,  therefore  of  opmion  that  the 
petition  of  Herman  G.  C.  Paulsen  be  denied, 
and  that  the  rule  heretofore  awarded  agamst 
the  second  auditor  be  discharged. 

Mandamus  refused. 
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♦Connolly  y.  Connolly  &  als. 

January  Term,  1880,  Richmond. 

I.  Valldltr  of  "Wlllii— Conrt  of  Eanlty— 
fl^-v^fe-VT.* — The  court  in  which  a  bill  is  filed  un- 
der the  statute  to  impeach  or  establish  a  will  is 
not  a  mere  court  of  probate,  but  something  more. 
It  18  a  court  of  equity,  and  though  its  powers  over 
the  subject  confided  to  it  are  limited,  it  may  on  a 
proper  bill,  review  and  correct  errors  in  its  pro- 
ceedings after  final  decree  in  the  cause. 

II.  On  a  bill  filed  under  the  statute  to  invalidate  the 
probate    of    a    will,    which    had    been    admitted    to 

•"WIUii  —  Probate  —  R  evlew  —  Court        of 

B4«lt7.— See   also   4   Min.   Inst.    (2nd   Ed.)    93. 


probate  as  the  will  of  C,  there  was  a  final  de- 
cree in  the  cause  establishing  the  paper  as  the 
will  of  C,  and  this  was  affirmed  on  appeal.  A 
relation  of  C,  interested  in  his  estate,  who  was 
an  infant  at  the  time,  and  was  not  made  a  party, 
or  represented  in  the  case,  may  file  a  bill  to  re- 
view the  decree.  And  the  bill  stating  the  fact 
that  the  plaintiff  was  an  infant  at  the  time  of  the 
decree,  and  was  not  a  party  or  represented  in 
the  case;  and  also  the  discovery  of  evidence  since 
the  decree  which,  as  stated,  is  of  great  impor- 
tance and  not   cumulative — Held: 

1.  Same — Bill  of  Review. — Upon  the  appli- 
cation for  Icavi  to  file  the  bill,  the  statements 
of  the  bill  must  be  taken   as  true. 

2.  Same — Same — After-Discovered  Evl- 
dence.t — The  grounds  stated  in  the  bill  are 
sufficient  to  authorize   the  bill    of   review. 

III.  Conclaalveneas  of  Probate  Proceed- 
iugm,t — The  present  state  of  the  law  of  probate 
in  Virginia  is,  that  a  sentence  pronounced  by  a 
court  having  jurisdiction,  whether  it  be  a  sen- 
tence admitting  a  paper  to  probate  or  excluding 
it  from  probate,  as  long  as  it  remains  in  forced 
binds  conclusively  not  only  tlje  immecliate  parties 
to  the  proceeding  in  which  the  sentence  is  had, 
but  all  other  persons,  and  all  other  courts;  and 
the  principle  applies  as  well  to  a  sentence  repre- 
sented by  a  verdict  of  a  jury  and  decree  thereon 
m  the  proceeding  by  bill  under  the  statute,  as  to 
a  sentence  pronounced  in  any  other  authorized 
probate  proceeding. 

656  ♦This  was  an  application  by  Rosa 
Ann  Connolly  to  the  circuit  court  o( 
Fairfax  county,  to  be  permitted  to  file  a  bill 
to  review  the  decree  of  said  court,  which  had 
been  affirmed  upon  appeal  by  the  court  of 
appeals,  admitting  to  probate  a  paper  pro- 
pounded as  the  will  of  Edmund  Connolly, 
That  case  is  reported  in  27  Gratt.  313,  under 
the  name  of  Cody  v.  Conly  &  als.  The 
grounds  upon  which  the  application  is  made 
are  set  out  in  the  opinion  of  the  court  de- 
livered by  Burks,  J. 

The  circuit  court  refused  to  allow  the  bill 
to  be  filed,  and  the  petitioner  applied  to  a 
judge  of  this  court  for  an  appeal;  which  was 
granted. 

H.  O.  Claughton,  for  the  appellant. 

Thomas  &  Carter,  for  the  appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 


*Same — Court  of  Bqnltjr. — Sec  Dower  v. 
Church,  21  W.  Va.  47;  Blanton  v.  Carroll,  86  Va. 
541;  Hartman  v.  Strickler,  82  Va.  233;  Kirby  v. 
Kirby,  84  Va.  629;  Coalter's  v.  Bryan,  1  Gratt.  18; 
Lamberts  v.   Cooper,  29  Gratt.   61. 

tBlll  of  Review— After-Discovered  Evi- 
dence.— As  to  the  requisites  of  a  bill  of  review 
based  on  after-discovered  evidence,  see  also  Doug- 
lass V.  Stephenson's  Ex'or  et  al.,  75  Va.  747;  Tre- 
velyan's  adm*r  v.  Lofft,  83  Va.  146;  Corey  v. 
Moore,  86  Va.  731;  Carter  v.  Allan,  21  Gratt.  245; 
Kendrick  v.  Whitney,  28  Gratt.  646;  Whitten  v. 
Saunders,  75  Va.  563;  4  Min.  Inst.   (2nd  Ed.)    1392. 

tConclnfilveneMa  of  Probate  Proceed- 
Inffa. — The  principal  case  is  cited,  and  the  rule 
stated  in  its  third  headnote,  is  sustained  in  ISorvell 
et  al.,  V.  Lessueur  et  al.,  33  Gratt.  229;  4  Min. 
Inst.  (2nd  Ed.)  94.  See  also  Dower  v.  Church, 
I  21   W.  Va.  47;  Renick  v.  Ludington,  20  W.  Va.  536. 
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After  the  affirmance  by  this  court  of  the 
decree  of  the  circuit  court  of  Fairfax  county, 
in  the  case  of  Cody  v.  Conly  &  others,  re- 
ported in  27  Gratt.  313,  et  seq.,  and  within 
three  years  after  said  affirmance,  the  present 
appellant,  Rosa  A.  Connolly,  one  of  the  heirs 
and  next  of  kin  of  Edmund  Connolly,  de- 
ceased, presented  her  bill  by  the  said  circuit 
court,  praying  a  review  and  reversal  of  the 
decree  aforesaid,  which  established,  on  the 
verdict  of  a  jury  rendered  on  the  trial  of  the 
issue  directed,  that  a  certain  writing  set  out 
in  the  record,  which  had  been  admitted  to 
probate  in  the  county  of  Fairfax  county,  was 
the  true  last  will  and  testament  of  the  said 
Edmund  Connolly,  deceased,  and  praying 
further  that  an  issue  be  ordered  to  be  tried 
by  a  jury  to  ascertain  whether  any,  and  if  any, 
how  much  of  the  said  writing  was  the  true 
will  of  the  said  Edmund  Connolly,  and  that 
said  writing  be  canceled  and  declared  void, 
&c. 

659  *The  record  of  the  original  suit  is 
referred  to  and  made  a  part  of  the 

bill,  and  the  prayer  for  review  and  reversal 
of  the  decree,  and  for  an  issue,  is  based  on 
two  grounds: 

1st.  That  the  complainant,  as  one  of  the 
heirs  and  distributees  of  the  decedent,  Ed- 
mund Connolly,  had  a  direct  interest  in  the 
subject-matter  of  controversy  in  said  suit, 
and  should  have  been  a  party  thereto;  that 
she  was  an  infant  at  the  commencement  and 
during  the  pendency  of  the  suit,  was  not  a 
pnrty,  and  was  not  represented  therein  ei- 
ther by  guardian  ad  litem  or  otherwise. 

The  record  does  not  show  that  any  guard- 
ian ad  litem  was  appointed  to  represent  her, 
or  that  any  answer  was  ever  filed  for  her,  or 
that  any  one  ever  appeared  for  or  repre- 
sented her  in  the  cause,  although  she  was 
named  as  a  party  defendant  in  the  bill,  and 
the  process  w^as  returned  "executed  by  post- 
ing? copies  on  door  of  residence,  no  person 
bring  found  there." 

2d.  That  since  the  decree  and  affirniance 
thereof  by  this  court  she  has  discovered  evi- 
dence that  would  prove  that  the  said  writing, 
admitted  to  probate  as  the  last  will  and  tes- 
tament of  Edmund  Connolly,  deceased,  is 
n<^t  in  his  handwriting,  and  is  a  forgery,  a 
pretence,  and  a  fraud,  of  which  Margaret 
Connolly  (the  widow  of  said  decedent,  and  a 
prrty  to  the  suit)  had  notice,  and  in  which 
she  participated;  that  she  has  discovered 
that  the  said  paper  is  in  the  handwriting  of 
one  ThomaJi  Kerans.  and  was  written  by  him 
after  the  death  of  the  said  Edmund  Con- 
nolly: that  said  Kerans 'being  ill  and  ex- 
pecting to  die,  did,  on  the  26th  day  of  No- 
vember, 1870.  (which  after  the  affirmance  of 
the  decree  aforesaid  by  the  conrt).  send  for 
the  Rev.  Father  J.  B.  DeWolf,  to  receive 
his  last  confession,  and  did  then  confess 
that  he  wrote  the  said  paper  after  the  death 
of  the  said  Edmund  Connolly,  and  requested 
the  said  DeWolf  to  give  to  the  parties  in- 
terested information  of  the  fact:  and  believ- 
ing he  was  about  to  die,  executed  a  paper 
in  the  following  words: 

660  ♦"Lewensville.    Nov.    26,    1876. 
"T    certify    on    oath    T    wrote,   after 

the  death  of  Edmund  Connolly,  the  will  that 


was  supposed  to  be  written  by  Mr.  Connolly 
himself. 

"Thomas  Kerans/* 

That  she  can  prove  the  fact  that  the  paper 
admitted  to  probate  aforesaid  is  not  in  the 
handwriting  of  the  said  Edmund  Connolly, 
but  in  the  handwriting  of  said  Kerans,  and 
was  written  after  the  death  of  said  Edmund 
Connolly,  by  evidence  not  known  at  the 
time  of  the  hearing  and  decision  of  the 
aforesaid  suit,  and  which  could  not  have 
been  discovered  before  said  hearing  by  the 
use  of  the  most  extraordinary  diligence;  that 
Kerans  did  not  die,  as  he  expected,  at  the 
time  of  the  confession,  and  is  now  living 
and  can  be  required  to  testify. 

The  bill  was  sworn  to  by  the  complainant; 
and,  on  being  tendered,  the  circuit  court  re- 
fused liberty  to  file  it,  and  from  this  order 
of  refusal  the  present  appeal  was  allowed. 

That  there  may  be  an  appeal  from  such 
an  order,  is  decided  in  Lee's  infants  by  next 
friend  v.  Braxton,  5  Call.  459;  Williamson  f. 
Ledbetter,  2  Munf.  521. 

If  the  circuit  court  of  Fairfax  had  jurisdic- 
tion, as  a  court  of  equity,  to  review  the  decree 
and  proceedings  complained  of,  there  can  be 
no  doubt,  we  think,  that  liberty  should  have 
been  granted  to  file  the  bill  tendered.  The 
complainant  was  an  infant,  not  really  a  party 
to  the  suit,  though  named  in  the  bill,  being 
unrepresented  by  guardian  ad  litem  or  other- 
wise, and  yet,  in  such  a  proceeding,  the  decree 
unreversed  was  to  her  prejudice,  and  this 
alone  would  seem  to  be  a  sufficient  founda- 
tion  for  the  review  asked ;  but,  in  addition,  the 
after  discovered  evidence,  in  ordinary  cases. 
would  warrant  the  filing  of  the  bill.  All  the 
requisites  of  a  bill  based  on  this  ground  are 
found  in  the  bill  of  the  appellant.  1. 
661  The  evidence  was  discovered  *after 
the  decree  was  rendered  and  affirmed. 
2.  It  could  not  have  been  discovered  before 
by  the  exercise  of  reasonable  diligence.  3. 
It  is  material,  and  such  as,  if  true,  ought  to 
produce,  on  another  trial  of  the  issue,  a 
different  result  on  the  merits.  4.  It  is  not 
merely  cumulative. 

A  bill  ^  founded  on  after-discovered  evi- 
dence,  with  the  requisites  just  stated,  may 
be  filed  to  review  a  decree  even  after  it  has 
been  affirmed  by  an  appellate  court.  J.  B. 
Campbell's  ex'ors  v.  A.  C.  Campbell's  ex*or. 
'?'^  Gratt.  649,  and  cases  cited;  Singleton  r. 
Singleton  &  others,  8  B.  Monroe,  340. 

But  it  is  contended  by  the  learned  counsel 
for  the  appellees,  that  on  a  bill  filed  under 
our  statute  to  impeach  the  validity  of  a 
will,  which  has  been  admitted  to  probate  in 
an  ex  parte  proceeding,  the  court  exercise? 
the  functions  of  a  court  of  probate  merely. 
and  not  of  a  court  of  equity,  and  that  its  ju- 
risdiction is  exhausted  when  the  jury  have 
rendered  a  verdict  on  the  issue,  and  the  court, 
approving  the  same,  has  pronounced  its  de- 
cree thereon;  and  hence,  that  a  bill  of  re- 
view, which  is  a  remedy  appropriate  only  to 
courts  of  equity  in  the  exercise  of  their  or- 
dinary powers,  will  not  lie  to  correct  errors 
in  such  a  case. 

There  is  no  doubt  that  the  statutory  pro- 
ceeding was  designed  as  a  secondary  or  final 
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probate,  and  that  the  verdict  of  a  jury  on  the 
issue  prescribed  is  an  essential  feature  in 
such  proceeding.  It  is  the  verdict  which  as- 
certains and  determines  "whether  any,  and 
if  any.  how  much  of  what  was  offered  for 
probate  be  the  will  of  the  decedent."  But 
the  court,  though  limited  in  its  functions,  is 
still  a  court  of  equity,  and  acts  as  such  lo 
the  extent  of  its  powers  over  the  subject  con- 
fided to  it  by  the  statute.  The  proceeding  is 
commenced  by  bill,  denominated  in  the  act  a 


ther,  that  certain  parties,  who,  as  alleged, 
had  possessed  themselves  of  the  estate  of 
the  decedent,  might  be  decreed  to  account 
for  and  surrender* it;  and  for  general  relief. 

This  court  held,  that  so  much  of  the  bill  as 
sought  relief  beyond  the  vacation  of  the 
contested  instruments  should  be  dismissed. 

The  decision  was  based  on  the  ground, 
that  the  sole  function  of  the  suit  under  the 
statute  was  to  test  the  validity  of  the  will  or 
wills  which  had  been  admitted  to  probate, 


"bill  in  equity."    It  must  be  framed  as  any  j  and  when  the  alleged  testamentary  papers 
other  bill   in  equity  would  be  framed,  except  I  were  declared  invalid  and  null,  it  was  not 


that  it  must  be  confined  in  its  aim  and  object 
to   the   specific   relief  contemplated  by  the 

statute — namely,  the  determination  by 
662       a  jury,  on  an  issue  to  be  directed  ♦and 

tried,  of  the  validity  or  invalidity  of 
the  testamentary  paper  or  papers  which  are 
drawn  in  question.  Process  to  convene  the 
parties  issues,  as  in  other  cases  in  equity  suits, 
and  the  pleadings  are  of  the  same  nature.  The 
court,  by  decree,  settles  and  directs  the  issue. 
The  trial  may  be  had  at  the  bar  of  the  chan- 
cery court,  or  in  some  court  of  common  law; 
but  wherever  had,  the  chancery  court  alone 
in  which  the  suit -is  pending  can  grant  a 
new  trial.  Lamberts  v.  Cooper's  ex'or  &  als., 
29  Gratt.  61,  66,  and  cases  cited. 

Now,  all  the  functions  performed  by  the 
court  seem  to  be,  in  their  nature  and  the 
mode  of  exercising  them,  such  as  appertain 
to  a  court  of  equity.  If  errors  are  committed 
in  the  progress  of  the  case,  it  cannot  be 
doubted  that  the  court  may  correct  them 
before  the  cause  is  terminated,  and  should 
correct  them  in  the  mode  and  according  to 
the  practice  of  courts  of  equity.  If,  after 
verdict,  it  should  appear  that  all  the  parties 
in  interest  are  not  before  the  court,  would 
not  the  court  set  aside  the  verdict  and  require 
an  amendmentofthepleadings,  as  in  other 
equity  suits,  so  as  to  bring  the  omitted  par- 
ties into  the  cause?  Or  if,  after  verdict,  and 
before  decree  thereon,  it  were  ascertained 
that  new  evidence  had  been  discovered, 
which  in  a  court  of  equity,  in  ordinary  cases. 


competent  for  the  court  to  proceed  in  that 
cause  to  make  any  further  decree. 

This  was  the  extent  of  the  decision,  and  we 
do  not  question  its  soundness.  But  in  the 
opinion  of  the  court,  delivered  by  Judge 
Baldwin,  it  is  said,  that  the  jurisdiction  of 
the  court  in  such  a  case  "is  merely  that  of 
a  court  of  probate,  and  to  be  exercised  not 
by  the  court,  but  by  a  jury  under  its  super- 
vision." The  remark  in  its  broad  terms  was 
not  necessary  to  the  decision  of  the  ques- 
tion presented.  It  must  be  taken  in  refer- 
ence to  the  subject  matter;  and  although 
the  functions  of  the  court  are  limited  to 
matters  of  a  probate  nature,  it  by  no  means 
follows  that  those  functions  are  not  to  be 
performed  by  the  court  acting  as  a  court  of 
equity,  and  clothed  with  all  the  powers  of  a 
court  of  equity,  to  give  and  secure  the  spe- 
cific relief  authorized  by  the  statute.  See 
also  what  is  said  by  the  same  judge  in  Ma- 
lone's  adm'r  and  others  v.  Hobbs  and  others, 
1  Rob.  R.  346,  410. 

It  is  very  true,  that  the  court  is  not 
664  empowered  to  give  *general  relief,  as 
in  ordinary  cases  wihin  the  jurisdic- 
tion of  equity  tribunals,  but  it  may  and 
should  exert  its  powers  to  secure  the  specific 
relief  designed  by  the  statute,  and  make  the 
remedy  provided  effectual  for  the  promo- 
tion of  justice  and  the  prevention  of  wrong. 

The  decisions  in  Wills  v.  Spraggins,  3 
Gratt.  529,  and  Schultz  v.  Schultz,  10  Gratt. 
358.  cited  in  argument,  are  not  pertinent  to 


would  warrant  a  bill  of  review  after  final  I  the  question  immediately  under  considera- 
decree,  would  the  court  hesitate  to  set  aside  tion.  These  cases  merely  decide  the  general 
the   verdict  and  order  a  new  trial?  proposition,  that  when  a  paper  is  propoun- 

It  results  from  what  has  been  said,  that  in  '  ded  for  probate  to  the  proper  court  by  the 


our  opinion  the  court  in  which  a  bill  is  filed 
under  the  statute  to  impeach  or  establish  a 
will  is  not  a  mere  court  of  probate,  but  some- 
thing more.  It  is  a  court  of  equity,  and 
though  its  powers  over  the  subject  confided 
to  it  are  limited,  yet  it  may,  on  a  proper 
bill,  review  and  correct  errors  in  its  proceed- 
ings after  final  decree  in  the  cause. 

The  precise  question  now  decided  has  nev- 
er before  presented  to  this  court  for  deter- 
mination, as  far  as  we  know.  No  decision 
of   this   court  on   the  very  point   has   been 

cited  in  argument. 
e63  *In  Coalter*?  ex'or  &  others  v,  Bryan 

&  others.  1  Gratt.  18,  on  a  bill  filed  to 
contest  the  validity  of  certain  papers  which 
had  been  admitted  to  probate  as  the  will  of 
Tohn  Randolph,  of  Roanoke,  the  prayer  was 
for  an  issue  to  be  made  up  and  tried  to  test 
the  validity  of  these  testamentary  papers, 
and  that  they  be  declared  invalid;  and  fur- 


nominated  executor,  or  by  a  devisee  or 
le.sratee,  and  there  is  a  sentence  of  the  court 
fairly  obtained  and  pronounced  on  the 
merits,  excluding  the  paper  from  probate, 
such  sentence  of  exclusion  is  conclusively 
binding  rpon  all  claiming  under  the  paper, 
though  they  were  infants  at  the  time  and 
not  part'es  to  the  proceeding. 

It  is  also  well  settled,  that  the  sentence  of 
a  cnurt  havincr  jurisdiction  of  the  subject 
matter,  admitting  a  will  to  probate,  is  con- 
clusive as  long  as  such  sentence  remains  in 
force.  A  judgment  of  this  nature  is  clashed 
amonp'  those  which,  in  legal  nomenclature, 
are  railed  judgments  in  rem.  Until  reversed, 
it  binds  not  only  the  immediate  parties  to  the 
proceeding  in  which  it  is  had,  but  all  other 
persons  and  all  courts.  Ballow  v,  Hudson  & 
others,  13   Gratt.  672.  682,  and  cases  cited. 

Provision  was  made,  however,  by  the  leg- 
islature as  early  as  1785,  for  contesting  by 
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bill  in  chancery  the  validity  of  a  paper  which 
had  been  admitted  to  probate  as  a  will  in  an 
ex  parte  proceeding,  but  no  such  provision 
was  made  for  establishing  a  will  which  had 
been  rejected  in  such  proceeding.  See  the 
statute,  1  Rev.  Code  (1819),  ch.  104,  §  13.  It 
was  under  this  act  that  the  decisions  supra  in 
3  Gratt.  and  10  Gratt.  were  made,  which  left 
a  person  interested,  under  a  will  which  had 
been  offered  for  probate  and  rejected  by  a 
sentence  fairly  obtained  and  pronounced  on 
the  merits,  conclusively  bound  by  such 
666  sentence,  although  not  *a  party  to  the 
proceeding  in  which  it  was  rendered. 
This  defect  in  the  law,  for  such  it  certainly 
was,  was  remedied  by  amendment  at  the  re- 
visal  of  1849,  whereby  a  person  interested, 
not  a  party  to  the  primary  probate  proceed- 
ing, was  authorized,  within  the  time  pre- 
scribed, to  file  a  bill  to  establish  a  will  which 
had  been  rejected,  as  well  as  to  impeach  one 
which  had  been  admitted  to  probate.  The 
section  was  adopted  in  the  precise  form  in 
which  it  was  reported  by  the  revisors,  and 
has  not  been  since  changed.  Code  of  1849, 
chap.  122,  §34;    Code  of    1873,  chap.  118,  §34. 

In  their  report,  the  revisors  say,  "The 
present  statute  (l  R.  Code,  chap.  104,  §  13) 
was  the  subject  of  judicial  decision  in  Wills 
V.  Spraggins,  3  Gratt.  529.  It  is  defective, 
when  a  will  is  improperly  rejected,  in  leaving 
a  person  interested,  who  was  no  party  to  the 
proceeding,  without  any  means  of  redress. 
It  is  no  more,  than  justice,  that  he  should 
have  the  like  remedy  where  a  will  is  improp- 
erly rejected,  as  where  it  is  improperly  es- 
tablished. The  section  as  above  proposed 
puts  him  on  the  same  footing  in  the  two 
cases."    Report  of  Revisors,  632  (note). 

Thus  it  appears,  that  the  present  state  of 
the  law  of  probate  in  Virginia  is,  that  a  sen- 
tence pronounced  by  a  court  having  jurisdic- 
tion, whether  it  be  a  sentence  admitting  a 
paper  to  probate,  or  excluding  it  from  pro- 
bate, as  long  as  it  remains  in  force,  binds 
conclusively  not  only  the  immediate  parties 
to  the  proceeding  in  which  the  sentence  is 
had,  but  all  other  persons,  and  all  other 
courts;  and  the  principle  applies  as  well  to  a 
sentence  represented  by  the  verdict  of  a  jury 
and  decree  thereon  in  the  proceeding  by  bill 
under  the  statute  as  to  a  sentence  pronounced 
in  any  other  authorized  probate  proceeding. 

Apply  the  rule  to  the  present  case,  and 
what  result  have  we? 

The  appellant  is  bound  by  a  sentence  ren- 
dered in  a  proceeding  had  while  she  was 
666    an  infant,  and,  although  interested  ♦in 
the  result,  she  was  not  a  party  to  such 
proceeding,  and  was  without  a  representative. 

Since  the  sentence,  she  has  discovered  the 
fact,  which  could  not  have  been  sooner  dis- 
covered by  the  use  of  the  most  extraordinary 
diligence,  that  the  paper  established  in  that 
proceeding  as  the  will  of  her  uncle  was  forged 


may  be  allowed  the  opportunity,  hitherto  not 
afforded  her,  of  being  heard,  and  that  she 
may  be  permitted  to  make  good  her  allega- 
tions and  have  the  spurious  paper  aifnullcd. 
Is  it  possible  that  the  law  provides  no  rem- 
edy, can  give  norelief  in  such  a  case?  Is  the 
appellant,  under  the  circumstances  shown 
by  her  bill,  to  continue  bound,  and  to  be  for- 
ever barred  of  her  rights,  without  being 
heard,  or  having  an  opportunity  of  being 
heard?  We  think  not.  As  said  by  Judge 
Christian  in  Underwoods.  McVeigh,  23  Gratt. 
409,  418,  "it  lies  at  the  very  foundation  of 
justice  that  every  person  who  is  to  be  af- 
fected by  an  adjudication  should  have  the 
opportunity  of  being  heard  in  his  defence, 
both  in  repelling  the  allegations  of  fact  and 
upon  the  matter  of  law;"  and  in  the  language 
of  an  eminent  judge  of  a  sister  state.  *'we 
take  it  to  be  an  indisputable  principle,  essen- 
tially inherent  in  every  enlightened  system 
of  jurisprudence,  that  every  person  who  is 
bound  by  a  proceeding  to  which  he  is  no 
party  and  had  no  opportunity  of  becoming  a 
party  or  of  making  a  defence,  and  in  which 
he  is  unrepresented,  must,  if  he  had  such 
interest  in  the  subject  as  required  or  author- 
ized him  to  be  made  a  party,  be  entitled  to 
some  mode  of  reversing  the  sentence."  Mar- 
shall (Chief  Justice),  in  Singleton  t'.  Single- 
ton &  others,  8  B.  Mon.  R.  340,  345, 
667  ♦That   mode,   as    has    already   been 

pointed  out,  is  the  one  adopted  by  the 
appellant  in  this  case,  and  Singleton  r. 
Singleton  and  others,  supra,  decided  by  the 
court  of  appeals  of  Kentucky  in  1843,  seems 
to  be  a  direct  authority  in  support  of  it.  The 
Kentucky  statute  concerning  wills,  enacted 
in  1797,  was  taken  substantially  from  our 
act  of  1785,  and  sections  10  and  11  corre- 
spond with  sections  12  and  13  of  chapter 
104  of  the  Revised  Code  of  1819. 

A  bill  was  filed  under  the  11th  section  of 
the  Kentucky  act  contesting  the  validity  of 
a  writing  which  had  been  admitted  to  probate 
as  a  will,  and  there  was  a  decree  on  the  ver- 
dict of  a  jury  against  the  validity,  which,  on 
appeal,  was  affirmed  by  the  court  of  appeals. 
Afterwards  two  infant  grandsons  of  the  sup- 
posed testator,  claiming  to  be  devisees,  filed 
their  bill,  showing  their  interest  under  the 
alleged  will,  and  charging  that  they  had  not 
been  made  parties  to  the  bill  and  proceed- 
ings in  which  the  decree  annulling  the  will 
was  rendered;  that,  being  infants  of  tender 
years,  they  had  no  notice  or  knowledge  of 
said  proceeding,  had  no  opportunity  of  de- 
fending and  protecting  their  rights,  and 
were  seriously  injured  by  the  decree.  They 
averred  that  the  writing  which  had  been 
vacated  was  the  true  last  will  and  testa- 
ment of  their  grandfather,  and  prayed  that 
the  decree  might  be  reviewed  and  reversed 
and  opened,  and  that  they  might  be  al- 
lowed to  contest  the  matters  set  up  in  the 


after  his  death  by  a  man  whose  name  is  '  original  bill;  that  the  issue,  whether  the 
given  in  .the  bill,  and  w^ho  makes  a  written  said  writing  was  the  true  will  of  their 
confession  of  his  crime  under  circumstances  '  grandfather,  might  be  tried  by  a  jury,  so 
of  great  solemnity.  The  statements  of  her    that    they    might    have    an    opportunity   of 


bill,  on  a  motion  for  leave  to  file  it,  must  be 
taken  as  true.  Her  prayer  is,  that  the  former 
proceedings   may  be   opened,   and  that  she 


maintaining  its  validity  and  protecting  their 
rights  under  it.  &c. 
The  cause  being  heard  on  demurrer  to  the 
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bill,  and  a  plea  relying  on  the  former  de- 
cree and  its  aiRrmance  by  the  appellate 
court  as  a  bar  to  relief,  there  was  a  decree 
dismissing  the  bill,  which,  on  appeal,  was 
reversed  by  the  court  of  appeals. 

It  was  held  by  that  court  that  the 

668  decree  against  the  ^validity  of  the  will 
operated  in  rem,  and  was  binding  on 

all  persons,  whether  parties  to  the  suit  or 
not,  until  reversed  by  legal  proceedings  for 
that  object;  that  all  parties  interested  should 
have  been  brought  before  the  court,  and 
that  the  appropriate  and  only  remedy  for 
the  omitted  parties  was  by  a  bill  of  review, 
or  supplemental  bill,  in  the  nature  of  a  bill 
of  review,  to  reverse  the  decree  complained 
of,  set  aside  the  verdict  of  the  jury,  and 
have  a  new  trial  of  the  issue. 

The  reasons  on  which  the  decision  was 
based  are  very  clearly  and  forcibly  ex- 
pressed in  the  opinion  of  the  court,  deliv- 
ered by  the  Chief  Justice  (Marshall),  to 
which  we  beg  to  refer. 

The  case  in  judgment,  it  will  be  perceived, 
presents  a  much  stronger  claim  to  relief 
than  the  Kentucky  case  in  the  circum- 
stances of  after-discovered  evidence — a  fea- 
ture that  did  not  exist  in  the  latter  case. 

Upon  the  whole  matter,  we  are  of  opinion 
that  the  circuit  court  erred  in  refusing  leave 
to  the  appellant  to  file  her  bill;  and- the  or- 
der of  refusal  will,  therefore,  be  reversed 
and  the  cause  remanded,  with  direction  to 
receive  the  bill,  and  for  further  proceedings 
therein,  in  order  to  final  decree. 

MONCURE,  P.,  dissented. 

The  decree  was  as  follows: 

This  day  came  again  the  parties,  by  their 
counsel,  and  the  court,  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
order  aforesaid  and  tne  arguments  of  counsel, 
is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  said  circuit 
corrt  erred  in  refusing  to  grant  to  the  ap- 
pellant leave  to  file  the  bill  of  review  ten- 
dered to  the  said  court;  therefore,  it  is  de- 
creed and  ordered,  that  the  said  order  be 
reversed  and   annulled,  and  that  the 

669  appellant  ♦recover  against  the  appel- 
lee. Walker  R.  Millan,  administrator 

of  Edmund  Connolly,  deceased,  her  costs  by 
her  expended  in  the  prosecution  of  her  ap- 
peal aforesaid  here,  to  be  levied  of  the  goods 
and  chattels  of  the  said  decedent,  Edmund 
Connolly,  in  the  hands  of  the  said  Walker 
R.  Millan  to  be  administered,  and  this  cause 
is  remanded  to  the  said  circuit  court  with 
directions  to  receive  the  said  bill  of  review 
tendered  by  the  appellant  and  permit  the 
same  to  be  filed  and  regularly  proceeded 
with  in  order  to  final  decree. 

Which  is  ordered  to  be  certified  to  the 
said   circuit  court  of  Fairfax  county. 

Decree  reversed. 
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*Carrington  v.  Ficklin's  Ex'or. 

January  Term,  1880,  Richmond. 
1.     Balleea — ^Meirllffence — L.iAbilltr<*— A    gra- 
tuitous   bailee   is    only   liable    for   gross   negligence. 


*l4ia1»lllt7    of  Gratnltoua   Bailee. — See   also 


2.       NevllK^encc^ — Qneation.      of      Fact. — The 

question  of  negligence  on  the  part  of  an  agent, 
as  a  general  rule,  is  a  question  of  fact,  and  not 
of    law. 

8.  Same — (laeatton  of  Law. — It  is  only  in 
that  class  of  cases  where  a  party  has  failed  in  the 
performance  of  a  dear  legal  duty,  that  when  the 
facts  are  undisputed,  the  question  oi  negligence 
is  necessarily  one  of  law. 

4.  Same  —  Qneatton  for  Jarr«t — When  the 
question'  'arises  upon  a  state  of  facts  on  which 
reasonable  men  may  fairly  arrive  at  different 
conclusions,  the  fact  of  negligence  cannot  be  de- 
termined unti'  one  or  the  other  of  these  conclu- 
sions has  been  drawn  by  the  jury.  The  infer- 
ence to  be  drawn  from  the  evidence  must  either  be 
certain  and  incontrovertible,  or  they  cannot  be  de- 
cided by  the  court.  Negligence  cannot  be  con- 
clusively established  by  a  state  of  facts  upon  which' 
fair-minded  men  may  well  differ. 

This  was  an  action  of  assumpsit  in  the 
circuit  court  of  the  city  of  Richmond, 
brought  in  June,  1863,  by  B.  F.  Ficklin's  ex- 
ecutor against  Eugene  Carrington,  to  re- 
cover the  amount  of  a  bill  of  exchange  for 
four  hundred  and  twenty  pounds  sterling, 
which  B.  F.  Ficklin  had  drawn  upon  De  La 
Rue,  of  the  city  of  London,  for  the  accom- 
modation of  Carrington,  which  had  been 
accepted  and  paid  by  De  La  Rue.  The  bill 
bore  date  March  15th,  1864,  and  was  pay- 
able sixty  days  after  sight. 

At  the  time  Carrington  received  this  draft, 
he  gave  to  Ficklin  a  receipt  for  it  (describing 
it)  as  "being  an  advance  by  him  to  me  of 
that  amount,  to  be  reimbursed  to  him  out  of 
the  sale  of  the  following  registered 
671  bonds  of  the  C.  S.  ♦IS  million  loan, 
viz:  (setting  out  the  numbers  of  ten 
bonds,)  left  with  W.  F.  De  La  Rue  by  the 
said  Ficklin  for  sale  of  my  benefit." 

The  defendant  pleaded  non  assumpsit,  and 
it  was  agreed  that  any  defence  might  be 
made  under  this  plea  which  could  be  given 
under  a  special  plea.  And  he  filed  an  ac- 
count of  offsets  of  ten  bonds  of  the  Con- 
federate States  for  $1,000  each,  $3,000. 

Upon  the  trial  of  the  cause,  the  jury  found 
a  verdict  in  favor  of  the  plaintiff  for  $d,268, 
with  interest  thereon  from  June  13th,  1874, 
and  the  court  rendered  a  judgment  in  accord- 
ance with  the  verdict.  From  this  judgment 
Carrington  obtained  a  writ  of  error;  and  the 
judgment  was  reversed  by  this  court,  and 
the  cause  was  sent  back  for  a  new  trial. 

On  the  28th  of  March,  1879,  the  case  was 
again  tried,  when  there  was  a  verdict  and 
judgment  for  $2,016.  with  interest  from 
August  1,  1864.  And  Carrington  thereupon 
again  applied  to  a  judge  of  this  court  for  a 
writ  of  error  and  supersedeas;  which  was 
awarded. 

Tancil   v.    Seaton,   28   Gratt.   601,   26    Am.    Rep.    380; 
1    Min.   Inst.    (4th  Kd.)    221. 
tif  e8rll8r«nce  —  Qneatlon     for     Jnrjr.  —  The 

princiival  case  is  cited  and  its  holding  on  this  sub* 
ject  is  approved  in  Richmond,  etc.,  R.  Co.  v.  Med- 
ley, 75  Va.  505;  R.  &  D.  R.  R.  Co.  v.  Risdon's 
adm'r,  87  Va.  335;  Western  Union  Tel.  Co.  ▼. 
Paper  Co.,  87  Va.  423;  Kimball  v.  Frierd,  95  Va. 
140.      See   also   1    Min.   Instt.    (4th   Ed.)    220,    et  seq. 
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In  th<  progress  of  the  cause,  the  defendant 
took  two  exceptions  to  rulings  of  the  court. 
One  was  to  the  refusal  of  the  court  to  give  in- 
structions asked  by  him,  and  the  giving  of 
other  instructions;  and  the  other  was  to  the 
refusal  of  the  court  to  set  aside  the  verdict  and 
grant  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence.  The  in- 
structions refused  and  given  are  as  follows: 

11. 
"If  the  jury  believe  from  the  evidence  that 
B.  F.  Ficklin  received  from  the  defendant 
the  bonds  in  the  declaration  mentioned,  un- 
der an  agreement  that  he  would  act  as  agent 
of  the  defendant  in  their  sale;  that  the  said  B. 
F.  Ficklin  failed  to  make  enquiry  as  to  the 
salableness  of  said  bonds  at  the  time  they 
were  deposited  with  De  La  Rue,  and  to  give 
seasonable  information  thereof  to  the 

672  defendant,  ♦then  the  said  Ficklin  be- 
came responsible  to  the  defendant  for 

the  actual  loss  occasioned  by  such  failure, 
and  the  jury  should  allow  the  amount  of 
such  loss  as  an  offset  against  the  plaintiffs 
demand." 

III. 

"If  the  jury  believe  from  the  evidence  that 
B.  F.  Ficklin,  from  the  time  of  his  state- 
ment to  L.  R.  Smoot  that  he  would  not 
make  any  demand  upon,  or  claim  of,  the  de- 
fendant for  anything  on  account  of  Confed- 
erate bonds  delivered  to  him  to  the  time  of 
his  death,  purposed  and  intended  not  to 
assert  his  legal  rights  against  the  defendant 
touching  the  loan  made  to  him,  for  the  pay- 
ment of  which  the  bonds  were  pledged  as 
security,  then  the  plaintiff  is  not  entitled  to 
recover." 

And  thereupon  the  court  gave  to  the  jury 
the  first  three  instructions  asked  by  the 
plaintiff,  and  the  first  instruction  asked  by 
the  defendant;  refused  to  give  the  fourth 
and  fifth  instruction  asked  by  the  plaintiff, 
and  the  second  and  third  instruction  asked 
by  the  defendant;  but  in  lieu  of  the  second 
instruction  asked  by  the  defendant,  the 
court,  gave  the  following: 

Instruction  "A." 
"If  the  jury  believe  from  the  evidence  that 
B.  F.  Ficklin  received  from  the  defendant 
the  bonds  in  the  declaration  mentioned  under 
ah  agreement  that  he  would  act  as  agent  of 
the  defendant  in  their  sale;  that  the  said  B. 
F.  Ficklin  failed  to  make  enquiry  as  to  the 
salableness  of  said  bonds  at  the  time  they 
were  deposited  with  De  La  Rue,  and  to  give 
seasonable  information  thereof  to  the  de- 
fendant, and  if  the  jury  shall  believe  that 
such  failure  on  the  part  of  B.  F.  Ficklin  con- 
stituted such  negligence  as  an  ordinary  pru- 
dent man  would  not  have  been  guilty  of  in 
the  conduct  of  his  own  affairs,  then 

673  the  said  Ficklin  became  ♦responsible 
to  the  defendant  for  the   actual   loss 

occasioned  by  such  failure,  and  the  jury 
should  allow  the  amount  of  such  loss  as  an 
offset   against   the  plaintiff's   demand." 

And  the  court  then,  against  the  objection 
of  the  defendant,  gave  the  jury  the  follow- 
ing instruction: 


Instruction  "B." 

"If  the  jury  believe  from  the  evidence  that 
B.  F.  Ficklin,  from  the  time  of  his  statement 
to  L.  R.  Smoot  that  he  would  not  make  any 
demand  upon  or  claim  of  the  defendant  for 
anything  on  account  of  the  Confederate 
bonds  delivered  to  him  to  the  time  of  his 
death,  purposed  and  intended  not  to  assert 
his  legal  rights  against  the  defendant  toucb- 
iniT  the  loan  made  to  him,  for  the  payment  of 
which  the  bonds  were  pledged  as  security, 
the  jury  cannot  infer  from  such  fact  that  the 
claim  against  the  defendant  was  released; 
but  the  jury  may  consider  the  fact  in  connec- 
tion with  all  the  other  evidence  in  the  record, 
either  as  evidence  of  a  purpose  from  motives 
of  kindness  and  friendship  or  sympathy  with 
the  defendant  in  his  loss,  to  waive  his  legal 
rights,  which  would  constitute  no  defence  in 
this  action,  or  as  evidence  in  the  li^ht  of 
surrounding  circumstances  of  an  implied  ad- 
mission that  he  had  lost  his  right  by  culpable 
negligence  or  misinformation  to  the  defend- 
ant, by  reason  of  which  negligence  or  mi>- 
information  the  defendant  suffered  loss  of 
the  bonds,  which  would  constitute  valid  de- 
fence in  this  action  to  the  extent  of  the  ac- 
tual loss  occasioned  thereby." 

As  to  the  question  of  the  new  trial,  the 
view  taken  of  it  by  this  court  will  be  seen 
in  the  opinion  of  the  court. 

Ould  &  Carrington,  for  the  appellant 
674        ♦Kean  &  Davis,  for  the  appellee. 

BURKS,  J.,  delivered  the  opinion  of 
the  court. 

This  is  the  second  time  this  case  has  been 
before  this  court  on  a  writ  of  error  allowed 
the  defendant.  On  a  new  trial  had,  as  or- 
dered, after  the  cause  had  been  remanded, 
the  defendant  excepted  to  rulings  of  the 
court,  which  are  the  basis  of  two  assign- 
ments of  error.  The  first  is  the  refusal  of 
the  court  to  give  to  the  jury  instruction  Xa 
2  in  the  form  as  prayed  and  the  giving  of 
that  instruction  with  an  addition  made  by 
the  court.  The  second  is  the  refusal  of  the 
court,  on  the  motion  of  the  defendant,  to 
set  aside  the  verdict  of  the  jury  and  grant 
him  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence. 

1.  In  the  instruction  asked  the  court  deter- 
mines as  matter  of  law  the  question  of  negli- 
gence on  certain  facts  hypothetically  stated, 
while  the  instruction  given  leaves  the  ques- 
tion as  one  of  fact  to  be  decided  by  the  jury. 
That  is  the  only  essential  difference  in  the 
two  instructions;  and  we  are  of  opinion  that 
the  circuit  court  did  not  err  in  its  ruling  '^n 
this  point.  Indeed,  the  question  now  made 
was  virtually  settled  by  this  court  when  the 
case  was  here  before  in  disposing  of  the  de- 
fendant's third  bill  of  exceptions  taken  to 
the  refusal  of  the  court  to  give  the  instruc- 
tion set  out  in  that  bill. 

That  instruction  was  in  these  words:  'if 
the  jury  believe  from  the  evidence  that  the 
intestate  of  the  plaintiff,  B.  F.  Ficklin.  re- 
ceived from  the  defendant  the  ten  bonds  in 
the  declaration  mentioned,  under  an  agree- 
ment that  he  would  act  as  agent  of  the  de- 
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fendant  in  their  sale;  that  the  said  B.  F. 
Ficklin  failed  to  sell  said  bonds,  and  that 
such  failure  was  caused  by  the  gross  negli- 
gence of  the  said  Ficklin  in  attention  to  his 
agency,  that  then  the  said  Ficklin  was  respon- 
sible to  the  defendant  for  the  actual 

675  loss  ♦occasioned  by  his  failure  to  sell 
said  bonds,  and  the  jury  should  allow 

the  amount  of  such  actual  loss  as  an  offset 
in  this  case." 

This  court  was  of  opinion,  and  so  declared, 
that  this  instruction  was  faulty  in  assuming 
that  there  was  evidence  of  an  agreement  of 
Ficklin  to  act  as  agent  of  the  defendant  in 
the  sale  of  the  bonds,  whereas  the  agency 
extended  no  further  than  to  the  taking  of  the 
bonds  to  England  for  sale,  and  when  they 
were  deposited  with  De  La  Rue  for  sale  and 
the  defendant  was  informed  of  that  fact, 
Ficklin's  agency  ceased.  And  the  judge,  who 
delivered  the  opinion  concurred  in  by  the 
court,  expressed  himself  thus:  "It  was  a  fair 
subject  of  enquiry  for  the  jury,  as  to  how 
far  Ficklin,  under  the  circumstances,  may 
have  been  guilty  of  negligence  in  failing  to 
make  enquiry  as  to  the  salableness  of  the 
bonds  at  the  time  they  were  deposited  with 
Dc  La  Rue,  and  to  give  seasonable  informa- 
tion thereof  to  the  defendant;  and  if  the 
instruction  had  been  limited  to  negligence 
in  this  respect,  I  think  it  might  properly 
have  been  given." 

Now,  this  language  seems  to  us  too  plain  to 
admit  of  misapprehension.  The  instruction 
was  based  on  the  assumption  of  evidence  not 
furnished  by  the  record,  that  Ficklin  was 
agent  to  sell  the  bonds.  That  was  the  defect. 
It  should  have  been  limited  to  the  agency  to 
take  the  bonds  abroad  and  deposit  them  for 
sale,  and  advise  the  defendant  of  such  de- 
posit, and  the  enquiry  as  to  negligence  should 
have  been  confined  to  that  agency;  and  that 
is  what  was  said  substantially  in  the  opinion. 
The  instruction  expressly  referred  the  ques- 
tion of  negligence  to  the  jury.  We  did  not 
say,  that  was  error.  On  the  contrary,  it  was 
in  effect  affirmed,  that  the  jury  was  the 
proper  tribunal  to  decide  that  question,  only 
that  the  enquiry  as  to  negligence  should  be 
confined  to  the  subject  matter  of  the  agency 
limited  as  before  stated.  The  rulings  of 
the  circuit  court,  therefore,  set  out  in 
the  first  bill  of  exceptions,  and  now 

676  *the.  subject  of  complaint  here,  were 
not  erroneous,  but  in  conformity  to 

the  principles  already  recognized  in  the 
cause  b^  this  court. 

Notwithstanding  some  contrariety  of  de- 
cision, it  cannot  be  doubted  that  the  question 
of  negligence,  as  a  general  rule,  is  a  question 
of  fact  and  not  of  law.  There  are  exceptions, 
but  the  case  must  be  a  very  clear  one,  says 
Mr.  Chief  Justice  Cooley.  in  a  well  considered 
opinion,  which  would  justify  the  court  in 
taking  upon  itself  the  responsibility  of  de- 
termining the  question  as  one  of  law;  for 
when  the  judge  decides  that  a  want  of  due 
care  is  not  shown,  h«  necessarily  fixes  in  his 
own  mind  the  standard  of  ordinary  prudence, 
and,  measuring  the  plaintiff's  conduct  by 
that,  turns  him  out  of  court  upon  his  opinion 
of  what  a  reasonably  prudent  man  ought  to 
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have  done  under  the  circumstances.  He  thus 
makes  his  own  opinion  of  what  would  be 
generally  regarded  as  prudence  a  definite 
rule  of  law.  It  is  quite  possible  that  if  the 
same  question  of  prudence  were  submitted 
to  a  jury  collected  from  the  different  occu- 
pations of  society,  and  perhaps  better  com- 
petent to  judge  of  the  common  opinion,  he 
might  find  them  differing  with  him  as  to  the 
ordinary  standard  of  care.  The  next  judge 
trying  a  similar  case  may  also  be  of  a  dif- 
ferent opinion,  and,  because  the  case  is  not 
clear,  hold  that  to  be  a  question  of  fact 
which  the  first  has  ruled  to  be  one  of  law. 
Detroit  &  Milwaukee  R.  R.  Co.  v.  Von 
Steinburg,  17  Mich.  R.  99,  120. 

It  is  a  mistake  to  say,  as  is  sometimes  said, 
that  when  the  facts  are  undisputed  the  ques- 
tion of  negligence  is  necessarily  one  of  law. 
This  is  generally  true  only  of  that  class  of 
cases  where  a  party  has  failed  in  the  per- 
formance of  a  clear  legal  duty.  When  the 
question  arises  upon  a  state  of  facts  on  which 
reasonable  men  may  fairly  arrive  at  different 
conclusions,  the  fact  of  negligence  cannot  be 
determined  until  one  or  the  other  of  these 
conclusions  has  been  drawn  by  the  jury. 
The  inferences  to  be  drawn  from 
677  *the  evidence  must  either  be  certain 
and  incontrovertible,  or  they  cannot 
be  decided  by  the  court.  Negligence  cannot 
be  conclusively  established  by  a  state  of 
facts  upon  which  fair  minded  men  may  well 
differ.  Idem,  p.  123.  To  the  same  effect  is 
R.  R.  Co.  V.  Stout,  17  Wall.  U.  S.  R.  657. 

In  West  Chester  &  Philadelphia  R.  R.  Co. 
V,  McElv/ee,  67  Penn.  St.  R.  311,  315  (decided 
in  1871),  it  is  said,  that  negligence  is  always 
a  question  for  the  jury  when  the  measure  of 
duty  is  ordinary  and  reasonable  care.  In 
such  cases,  the  standard  of  duty  is  not  fixed, 
but  variable.  Under  some  circumstances  a 
higher  degree  of  care  is  demanded  than  un- 
der others.  And  when  the  standard  shifts 
with  the  circumstances  of  the  case,  it  is  in 
its  very  nature  incapable  of  being  determined 
as  matter  of  law,  and  must  be  submitted  to 
the  jury  to  determine  what  it  is,  and  whether 
it  has  been  complied  with.  See  also  Barron 
&  others  v.  Eldridge  &  others,  100  Mass.  R. 
455,  459;  Sher.  &  Redf.  on  Negligence,  §  11. 

The  present  is  a  case  of  a  gratuitous 
bailee,  who  can  be  held  liable  for  gross  neg- 
ligence only.  In  such  a  case,  whether  the 
proper  degree  of  care  has  been  observed  is 
one  of  fact,  not  of  law.  Cooley  on  Torts, 
632,  and  cases  cited. 

In  Doorman  v  Jenkins,  2  Ad.  &  El.  256, 
(29  E.  C.  L.  R.  80),  the  liability  of  the  de- 
fendant depended  on  the  question  whether 
he  had  been  guilty  of  gross  negligence,  and  it 
was  decided  that  it  was  properly  left  to  the 
jury  to  determine.  The  only  question  before 
us  is.  said  Williams,  J.,  whether  the  judge 
should  have  said  that  the  case  was  not  made 
out  on  the  part  of  the  plaintiff,  or  should 
have  left  it  to  the  jury.  If  the  judge  be 
obliged  to  lay  down  a  rule,  it  is  extremely 
difficult  to  discover  what  that  rule  ought  to 
be.  Who  can  say  where  "gross  negligence" 
begins?  Can  it  be  any  other  than  a  aiiestion 
of  fact?  The  case  was    properly    left     to 
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the  jury.  What  was  said  by  the 
678  *other  judges  was  to  the  like  effect. 
How  much  care  will,  in  a  given  case, 
relieve  a  party  from  the  imputation  of  gross 
negligence,  or  what  omission  will  amount  lo 
the  charge,  it  is  necessarily  a  question  of 
fact,  depending  upon  a  great  variety  of  cir- 
cumstances, which  the  law  cannot  exactly 
define.  Stover  v.  Gowan,  18  Maine  R.  174, 
177.  The  question  of  gross  negligence  was 
left  to  the  jury  by  Mr.  Justice  Story  in 
Tracy  &  others  v.  Wood,  3  Mason's  R.  132. 

2.  Did  the  circuit  court  err  in  overruling 
the  defendant's  motion  for  a  new  trial 
based  solely  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence? 

The  defence  to  the  plaintiff's  action  was 
two-fold.  First,  equitable  estoppel.  Second, 
negligence:  on  both  of  which  grounds  it 
was  contended,  that  the  loss  of  the  bonds 
was  attributable  to  the  conduct  of  the  plain- 
tiff's intestate,  and  that  the  defendant  was 
entitled  to  set  off  their  value  against  the 
plaintiff's  demand. 

The  first  branch  of  the  defence  is  presented 
by  the  instruction  given  to  the  jury,  on  the 
defendant's  motion,  without  objection  from 
the  plaintiff,  that  if  the  jury  should  believe 
from  the  evidence  "that  information  was 
communicated  by  B.  F.  Ficklin  personally 
or  through  L.  R.  Smoot  to  the  defendant  be- 
fore the  termination  of  the  war,  or  before 
the  Confederate  States  bonds  became  value- 
less, that  said  bonds  delivered  to  said  Fick- 
lin had  been  sold,  and  that  by  reason  thereof 
the  defendant  was  induced  not  to  prosecute 
his  rights  in  relation  to  said  bonds,  and  thus 
the  bonds  were  lost  to  him,  the  defendant  is 
entitled  to  set  off  the  value  of  the  bonds  as 
of  the  date  of  said  representation,  or  a  rea- 
sonable time  thereafter,  against  the  plain- 
tiffs demand." 

It  was  proved  by  the  testimony  of  Smoot 
and  Lathrop,  that  the  information  referred 
to  in  the  instruction  was  given.  It  seems, 
that  at  or  about  the  time  when  Ficklin  left 
the  defendant's  bonds  with  De  La  Rue, 
679  Smoot,  who  ♦was  also  then  in  England, 
deposited  some  Confederate  coupon 
bonds  of  his  own  with  the  same  De  La  Rue, 
with  directions  to  sell  them  and  place  the 
proceeds  to  Ficklin's  credit.  After  Ficklin's 
return  to  Virginia  in  1864,  having  been  in- 
formed by  De  La  Rue  of  credits  to  his  ac- 
count growing  out  of  the  sale  of  Confeder- 
ate bonds,  and  having  forgotten  the  deposit 
of  the  coupon  bonds  made  by  Smoot,  and 
supposing,  therefore,  that  the  credits,  re- 
ferred to  by  De  La  Rue  arose  from  the  sale 
of  the  defendant's  registered  bonds,  which 
had  been  deposited  as  aforesaid,  he  told  the 
defendant  that  his  bonds  had  been  sold.  But 
notwithstanding  this  statement  to  the  de- 
fendant, founded,  as  shown,  on  a  mistake  of 
fact,  there  would  seem  to  be  nothing  in  the 
record  warranting  the  conclusion  that  the 
statement  induced  the  defendant  to  do  or 
omit  to  do  anything  in  reference  to  the  bonds, 
which  operated  to  his  prejudice.  ^  If  it  were 
otherwise,  it  was  incumbent  on  him  to  show 
it.  On  the  contrary,  it  may  be  inferred,  that 
the  information  as  to  the  supposed  sale  had 


no  influence  on  his  conduct;  for,  on  the  15th 
of  March,  1864,  when  the  loan  was  made, 
both  he  and  Ficklin  must  have  thought  that 
the  bonds  had  probably  been  sold,  though 
Ficklin  had  not  been  advised  whether  any- 
thing had  been  done  with  them  or  not,  and 
it  was  after  this  that  Ficklin  stated  to  the 
defendant  that  the  sale  had  been  made.  But 
even  if  the  defendant  had  been  informed 
that  no  sale  had  been  made,  and  he  had 
desired  to  have  his  bonds  returned  to  him 
in  Virginia  where  they  could  be  available, 
it  is  not  probable  that  he  could  have  ef- 
fected that  object  while  the  blockade  ex- 
isted and  w^as  being  enforced. 

The  alleged  negligence  of  the  plaintifFs 
intestate,  which  is  the  'second  ground  ff 
defence,  remains  to  be  considered. 

The  care  and  diligence  required  of  Ficklin 
in  the  business  entrusted  to  him  were  such 
as  the  law  imposes  on  a  bailee  without  com- 
pensation, and  he  was  therefore  liable,  if  at 
all,  only  for  gross  negligence.  He  un- 
680  dertook.  at  the  *request  of  the  defend- 
ant and  for  his  accommodation  merely, 
to  take  the  bonds  to  England  for  sale.  He 
did  not  undertake  to  make  the  sale.  He  de- 
posited them,  according  to  usage,  with  a  re- 
sponsible  banker  or  broker  in  London,  and 
informed  the  defendant  of  that  fact;  and 
there  his  agency  terminated.  When  the  bonds 
were  presented  to  Ficklin  they  were  in  the 
form  of  coupon  bonds.  He  objected  to  tak 
ing  bonds  of  that  description,  assigning  as  a 
reason  that  should  he  be  captured  while 
running  the  blockade,  he  would  have  lo 
destroy  them.  He,  therefore,  suggested  that 
they  should  be  exchanged  for  or  converted 
into  registered  bonds,  as  in  case  of  loss  or 
destruction  there  would,  necessarily,  be 
great  difficulty  and  delay  in  obtaining  dupli- 
cates of  coupon  bonds,  while  there  would  ht 
little  or  none  in  getting  a  renewal  of  regis- 
tered bonds.  They  were  therefore  converted 
into  registered  bonds,  payable  to  Ficklin. 

The  complaint  is,  that  registered  bonds 
were  not  salable  in  England,  while  coupon 
bonds  were;  and  although  this  fact  may  not 
have  been  known  to  Ficklin  when  he  sug- 
gested the  conversion,  he  ought  to  have 
enquired  into  the  matter  when  he  reached 
England;  and  upon  ascertaining  that  the 
bonds  could  not  be  sold,  he  should  have 
brought  them  back  with  him  and  re- 
.  delivered  them  to  the  defendant,  or  if  he 
!  left  them  with  the  broker,  he  should  have 
informed  the  defendant  of  that  fact,  and 
also  that  they  were  not  salable. 

If  it  be  conceded  that  such  enquiry  wa?  a 
duty  which  the  law,  under  the  circumstances 
imposed  upon  a  gratuitous  bailee,  we  think 
the  fair  inference  is  that  the  enquiry  was 
made,  though  it  is  not  expressly  proved. 
Ficklin  was  in  England  several  months,  and 
before  the  bonds  were  placed  in  the  hands  cf 
De  La  Rue  with  the  view  of  rendering  them 
negotiable,  they  were  assigned  by  Ficklir, 
by  written  endorsement,  to  payee  in  blank, 
and  the  assignments  were  executed  in  the 
presence  of  a  commercial  agent  of  the 
881  Confederate  *States  at  London,  There 
can  be  no  reasonable  doubt  that  Fick- 
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lin  had  information  that  the  bonds  so  en-  i  were  perfectly  valueless,  and  therefore  there 
dorsed  could  and  would  be  sold.  Otherwise,  |  was  no  necessity  of  returning  them.  The 
he    would    not    have    delivered    them,    nor    further  answer  is,   that  while   he  kept  the 


would  De  La  Rue  have  taken  them  for  sale 
That  Ficklin  probably  had  this  information 
and  regarded  it  as  reliable,  is  shown  by  the 
fact  that  after  his  return  to  this  country, 
he,  on  the  15th  of  March,  1864,  made  the 
loan  to  the  defendant,  to  be  reimbursed  out 
of  the  sales  of  the  bonds,  and  when  after- 
wards he  was  advised  by  De  La  Rue  of 
credits  to  his  account,  he  supposed  they 
arose  from  those  sales. 

But  his  subsequent  declarations  and  con- 
duct are  relied  upon  by  the  learned  counsel 
for  the  plaintiff  in  error,  as  in  the  nature  of 
admissions  of  his  neglect  and  of  his  liability 
for  the  consequent  loss. 

After  Ficklin's  return  from  England  in 
1865,  in  a  conversation  with  Smoot,  which 
had  reference  to  the  bonds  and  the  informa- 
tion he  had  given  to  the  defendant  as  to  the 
supposed  sale,  he  remarked  that  he  would 
not  make  any  demand  or  claim  of  the  de- 
fendant for  anything  on  account  of  the 
bonds,  nor  would  he  ever  let  him  know  that 
the  bonds  were  not  sold.  It  was  said  of  this 
statement,  in  the  opinion  delivered  when  the 
case  was  here  before,  that  "it  is  susceptible 
of  several  interpretations.  It  might  be  con- 
strued as  a  declaration  of  a  purpose  on  his 
(Ficklin's)  part,  from  motives  of  kindness 
and  friendship  or  sympathy  with  the  defend- 
ant in  his  loss,  to  waive  or  at  least  not  to 
assert  his  legal  rights  against  the  defend- 
ant touching  the  loan  made  to  him.  or  it 
might,  in  the  light  of  the  attending  circum- 
stances, be  construed  as  an  implied  admis- 
sion that  by  culpable  conduct  he  had  lost  his 
rights,  and  that  he  was  conscious  of  that 
fact."  Either  of  these  inferences  might  be 
drawn,  and  there  being  room  for  doubt  as  to 
-which  was  the  more  reasonable,  it  was  for 
the  jury  to  decide,  upon  a  view  of  all  the  facts 

and  circumstances  of  the  case. 
^82  ♦Another  circumstance  relied  on  by 
the  counsel  for  the  plaintiff  in  error  is 
the  offer  of  Ficklin  in  1869,  when  he  was  in 
need  of  money,  to  accept  from  the  defend- 
ant $1,000  in  satisfaction  of  all  demands. 

In  the  troublous  times  of  1865,  Ficklin  h.id 
lent  $500  in  gold  coin  to  the  defendant's  wife. 
The  defendant  was  indebted  for  the  amount 
of  that  loan  with  interest.  When  the  propo- 
sition  was  made  by  Ficklin  to  accept  $1,000 
,  in  full  discharge  of  all  demands,  the  princi- 
*  pal,  interest,  and  premium  on  that  loan  were 
several  hundred  dollars  less  than  the  sum 
proposed  to  be  taken.  The  most  that  can  be 
made  of  this  offer  is,  that  it  was  a  proposition 
to  adjust  and  settle  accounts,  which  was 
declined  by  the  defendant  for  the  want  M 
ready  means.  It  could  not  be  reasonably 
construed  as  an  admission  that  nothing 
more  was  really  owing,  and  we  decided, 
when  the  case  was  here  before,  that  it  was 
not  evidence  of  a  release  or  discharge. 

A  further  circumstance  relied  on  is,  that 
Ficklin  kept  the  bonds  until  he  died  in  1871, 
and  never  offered  to  surrender  them,  thus 
treating  them,  as  alleged,  as  his  own.  One 
answer  to  this  argument  is,  that  the  bonds 


bonds,  he  also  preserved  the  bill  of  exchange 
and  receipt  for  the  loan,  which  were  the  evi- 
dences of  his  claim.  Looking  at  the  whole 
case,  it  is  clear  that  it  is  not  one  in  which  this 
court  can  reverse  the  judgment  complained 
of  on  the  sole  ground  that  the  verdict  of  the 
jury  was  contrary  to  the  evidence.  To  war- 
rant such  reversal,  it  must  appear  by  the 
record  that  the  verdict  was  a  manifest  devi- 
ation from  the  evidence — that  the  evidence 
was  plainly  insufficient  to  warrant  it.  This 
rule,  established  by  this  court  at  an  early 
day,  has  been  reaffirmed  over  and  over  again, 
and  is  so  well  settled  that  it  cannot  be  neces- 
sary to  cite  adjudged  cases  in  support  of 
688  it.  It  is  peculiarly  applicable  ♦where, 
as  in  this  case,  there  have  been  two 
verdicts  the  same  way  in  two  successive 
trials,  and  each  has  been  approved  by  the 
presiding  judge. 

The  judgment  of  the  circuit  court,  there- 
fore, must  be  affirmed. 

Judgment  affirmed. 
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♦Ellis  V.  Harris'  Ex'or 

January    Tenn,     1880,     Richmon^. 

1.  Injarjr  to  I^and  br  OT-erfloTr — B^fdeaee. 

— In  an  action  by  E  against  H's  executor  to  re- 
cover damages  for  injury  to  his  land  by  the  over* 
flowing  and  sobbing  of  his  land  lying  on  a  stream 
on  which  H  had  built  a  dam  in  1848,  in  the 
county  of  Louisa,  evidence  of  the  effect  of  a  dam 
in  raising  the  bottom  of  the  stream  and  over- 
flowing the  lands  lying  on  the  streams  above  the 
dams  in    the   county   of   Albemarle  is   inadmissible. 

2.  8»nie — Sanae — Experts. — ^A  person  who  all 
his  life  had  been  familiar  with  the  effect  of  a 
dam  upon  the  channel  of  a  stream,  and  who  had 
twice  superintended  the  putting  up  ...e  dam,  and 
was  also  familiar  with  the  effect  upon  the  chan- 
nel of  the  stream  when  the  dam  was  washed  away 
by  a  flood,  but  jnrho  was  not  a  millwright  or  Me- 
chanic of  any  sort,  but  only  a  farmer  and  owner 
of  the  mill,  is  not  competent  to  give  evidence  as 
an  expert,  as  to  the  effect  of  a  dam  upon  a 
stream   in   another   county  thirty   miles   distant 

8.  ComF«t«mcy  of  'Wttmessefli — Deatli  of 
Other  Party.*— H,  who  built  the  dam,  being) 
dead,  the  plaintiff  E  is  not  a  competent  wttoess 
to  prove  anything  occurring  in  the  lifetime  of  H. 

4.  Same — Same — Kzeeators. — The  executor  of 
H,  though  a  part  owner  of  the  land  on  which 
the  mill  was  built,  is  a  competent  witness  in  the 
case. 

5.  Damavea — Second  Salt. — E  having  sued  H 
in  ais  lifetime  for  damages  to  his  lands  from  the 
erection  of  the  dam,  and  a  judgment  in  that  case 
having  been  rendered  in  1859  in  favor  of  H,  in  this 
second  suit  E  can  only  recover  for  damages  occa- 
sioned by  the  continuance  of  the  dam  subsequently. 

0.  Same — After-Acquired  Liand — Preaanap- 
tlona. — E  may  recover  full  damages  for  all  the 
land  owned  by  him  at  the  time  of  the  erection  of 
the    dam.      But    for    land    since    acquired    by    him. 


'Competency  of  'WItneaaea — Deatli  of 
Other  Party. — See  also  4  Min.  Inst.  (2nd  Ed.) 
767  et  seq.\  8  Am.  &  Eng.  Enc  of  Law  (2nd  Ed.) 
717,  723. 
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he  can  only  recover  such  damage  as  was  not  ac- 
tnally  foreseen  and  estimated  for  by  the  jury  when 
the  dam  was  built;  and  the  jury  must  presume 
that  the  jury  of  inquest  and  the  county  court  did  | 
foresee  and  estimate  for  all  damages  whicn  it  was 
then   practicable  to   foresee  and  estimate   for. 


the  circuit  court  of  Louisa  county,  rendered 
on  the  18th  day  of  December,  1875,  in  an 
action  of  trespass  on  the  case,  brought  by 
the  plaintiff  in  error.  Robert  S.  ElHs,  against 
the  defendant  in  error,  Herbert  Harris,  ex- 
ecutor of  Henry  Harris,  deceased,  on  the 
13th  day  of  November,  1872. 

The  declaration  contains  four  counts,  in 
which  it  is  variously  charged  that  the  said 
testator,  Henry  Harris,  did  unlawfully  erect 
and  make  a  certain  dam  or  obstruction  acro^^s 
a  branch  of  the  North  Anna  river,  on  which 
branch,   above  and  adjoining  the  land  of  said 


665  *This  was  an  action  on  the  case  in 

the  circuit  court  of  Louisa  county, 
brought  in  November,  1872,  by  Robert  S. 
Eilis  against  Henry  Harris'  ex'or,  to  recover 
damages  for  injury  done  to  plaintiff's  land 
by  a  dam  erected  by  Henry  Harris  in  his  life- 
time across  the  North  Anna  river.  There  testator,  the  plaintiff  owned  a  tract  of  land, 
were  several  questions  raised  during  the  trial  a  part  of  which  was  overflowed  and  covered 
as  to  the  competency  of  evidence  and  wit-  >  ^j^h  water,  in  consequence  of  the  said  ob- 
ncsses,  all  of  which  are  fully  set  out  in  the    struction,  so  as  to  be  useless  and  unprofitable 

to  the  said  plaintiff,  and  by  the  same  means 
a  large  quantity  of  the  low  grounds  of  the 
plaintiff  attached  to  his  said  tract  of  land 


opinion  of  the  court  delivered  by  Judge  Mon 
cure.    After   the    evidence    had    been    intro- 
duced,  both   the    plaintiff     and     defendant 
asked  for  instructions,  all  of  which  the  court 
refused  to  give,  and  gave  the  following: 

1.  The  jury  are  instructed  that  they  are 
limited  by  the  pleadings  in  this  case  to  the 
enquiry  whether  any  damages  were  sus- 
tained, and  if  so,  how  much,  by  the  plaintiffs 
lands,  during  the  period  between  March  the 
l«t,  1860,  and  August  18th,  1872,  by  reason 
of  the  continuance -of  the  dam  erected  by 
Henry  Harris  in  1848,  and  that  in  making 
s«ch  enquiry,  they  must  be  governed  exclu- 
sively by  the  evidence  in  the  cause. 

2.  The  plaintiff  is  entitled  to  recover  the 
full  amount  of  all  such  damages  to  the 
lands  held  by  him  at  the  time  of  the  erec- 
tion of  the  dam. 

3.  The  plaintiff  is' not  entitled  to  recover 
for  any  such  damages  to  the  land  held  by 
Mary  Harris  at  the  time  of  the  inquest  by 
the  jury  made  on  application  of  Henry  Har- 
ris, unless  such  damage  was  not  actually  fore- 
seen and  estimated  for  by  the  jury,  and  in  de- 
termining whether  such  damage  was  actually 
foreseen  and  estimated  for,  this  jury  must 
presume  that  the  jury  of  inquest  and  the 
county  court  of  Orange  did  foresee  and  es- 
timate for  all  damages  which  it  was  then 
practicable  to  foresee  and  estimate  for. 

4.  But  if  the  jury  shall  be  of  opinion  that 
any  such  damage  referred  to  in  the  last 
instruction  was  not  actually  foreseen  and 
estimated  for,  the  jury  must  determine  the 

damages  sustained  by  the  said  land 
666      from  the  date  of  the  ♦erection  of  the 

dam  to  August  18th,  1872,  and  credit 
the  defendant  therein  with  the  amount 
awarded  by  the  court  to  Mary  Harris,  and 
they  can  only  allow  to  the  plaintiff  for  his 
damages  to  that  land  so  much  of  the  surplus, 
if  any,  as  may  be  necessary  to  indemnify 
him  for  such  damages  as  accrued  between 
March  1st,  1860,  and  August  15th,  1872. 

There  was  a  verdict  and  judgment  for  the 
defendant;  and  the  plaintiff  obtained  a  writ 
of  error. 

The   Attorney-General,  for  the  appellant. 
J.  V.  Winston  and  Guy  &  Gilliam,  for  the 
appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  ciror  to  a  judgment  of 


were  so  much  sobbed  and  saturated  with 
water  as  to  be  wholly  useless  and  unfit  for 
cultivation;  and  that  the  said  testator  con- 
tinued thereafter,  during  his  lifetime  and 
imt'l  his  death,  which  happened  on  the 
667  28th  day  of  August,  1872,  to  keep  *up 
the  said  dam  or  obstruction,  which  has 
ever  since  been  and  still  is  kept  up,  caus'nj? 
the  same  damage  as  aforesaid   to  the  plaintiff. 

Many  proceedings  were  had  in  the  case, 
which  need  not  be  here  mentioned.  Others 
occurred,  which  are  substantially  as  follows: 
On  the  24th  of  March,  1875,  the  defendant 
plead  not  guilty,  and  not  guilty  in  five 
years,  to  the  plaintiffs  action;  to  which 
pleas  the  plaintiff  replied  generally,  and  is- 
sues were  thus  joined.  On  the  8th  of  De- 
cember, 1875,  a  jury  was  sworn  to  try  the 
said  issues,  and  also  another  issue,  which 
was  joined  on  the  plea  of  former  judgment. 
The  said  jury  was  engaged  in  the  trial  of 
the  said  issues  from  day  to  day  until  the 
18th  of  December,  1875,  when  they  ren- 
dered a  verdict  for  the  defendant;  on  which 
the  court  gave  judgment  accordingly. 

That  is  the  judgment  to  which  the  writ  of 
error  in  this  case  was  awarded,  and  the  as- 
signments of  error  in  it  are  founded  on  the 
decisions  of  the  circuit  court  on  questions 
which  arose  during  the  progress  of  the  trial, 
which,  and  the  decisions  of  the  said  court 
thereon,  are  presented  by  the  bills  of  ex- 
ceptions which  were  taken  during  the  trial, 
and  made  part  of  the  record. 

We  will  consider  and  dispose  of  these 
questions  in  the  order  in  which  they  are 
presented  by  the  said  bills. 

1.  In  the  first  of  said  bills  it  is  stated  that 
on  the  trial  of  the  case,  the  plaintiff,  to 
sustain  the  issue  joined  on  his  part,  intro- 
duced testimony  tending  to «how  that  por- 
tions of  his  land  adjacent  to  the  North  Anni 
river,  and  lying  above  the  mill  dam  erected 
across  said  river  by  defendant's  testator, 
were  greatly  injured  by  wetting  and  sob- 
bing, owing  to  the  want  of  drainage  oc- 
casioned by  gradual  elevation  of  the  bed  of 
North  Anna  river,  in  and  above  the  pond 
occasioned  by  the  dam  aforesaid.  And  then 
the  plaintiff  introduced  William  H.  Southall 
as  one  of  several  witnesses  summoned  from 
the  county  of  Albemarle,  by  whom  hepro- 
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posed    to    prove    that    in    several    in- 

688  stances  in  ♦said  county  the  bed  of  the 
stream  on  which  a  mill  dam  was  situ- 
ated had  gradually  become  filled  up  and  ele- 
vated for  a  great  distance  above  the  head  of 
the  pond  occasioned  by  the  dam,  so  as  to 
render  the  lands  above  the  pond  and  adjacent 
to  the  stream  incapable  of  drainage  and  un- 
fit for  cultivation;  and  that  after  the  re- 
moval of  the  dam  the  bed  of  the  stream  had 
gradually  been  washed  out  and  deepened, 
until  it  was  restored  to  its  normal  condition, 
and  the  adjacent  lands  rendered  capable  of 
being  drained;  and  that  in  fact  they  were 
easily  drained  and  thoroughly  reclaimed  and 
restored  to  their  former  value.  To  the  in- 
troduction of  which  testimony  the  defendant 
objected;  and  the  court  sustained  the  objec- 
tion, and  excluded  the  proposed  testimony; 
to  which  ruling  the  plaintiff  excepted. 

The  said  testimony,  we  think,  was  clearly 
inadmissible,  and  was  properly  excluded. 
Tt  was  admitted  by  the  counsel  for  the  plain- 
tiff in  error,  as  was  certainly  the  fact,  that 
the  witness  Southall  was  not  an  expert,  and 
the  matters  to  which  he  testified  were  wholly 
irrelevant  to  the  issues.  They  might  be  true, 
and  yet  did  not  at  all  affect  the  questions  in 
issue  in  this  case.  They  concerned  only  cer- 
tain mill  dams  and  streams  in  Albemarle, 
and  not  the  mill  dam  and  stream  in  Louisa 
and  Orange  involved  in  this  case.  1  Green- 
leafs  Ev.,  §  51,  cited  by  the  counsel  for  the 
appellee,  seems  to  be  conclusive  upon  this 
subject;  where  it  is  said  that  "it  is  an  es- 
tablished rule,  which  we  state  as  the  first 
rule,  governing  in  the  production  of  evidence, 
that  the  evidence  offered  must  correspond 
with  the  allegations,  and  be  confined  to  the 
point  in  issue."  See  note  1  thereto,  §  52: 
"The  reason  is  that  such  evidence  tends  to 
draw  away  the  minds  of  the  jurors  from  the 
point  in  issue,  and  to  excite  prejudice  and 
mislead  them;  and  moreover,  the  adverse 
party,  having  had  no  notice  of  such  a  course 
of  evidence,  is  not  prepared  to  rebut  it." 

2.   In  the  second  of  said  bills  it  is  stated 

that    on   the   trial    of   the    cause,    after    the 

plaintiff     had     introduced    testimony 

689  ^tending  to  show  that  the  lands  of  the 
plaintiff  adjacent  to  the  North  Anna 

river,  and  lying  immediately  above  the  mill 
pond  made  by  the  dam  across  said  river, 
erected  by  the  defendant's  testator,  had,  since 
the  erection  of  the  said  dam,  and  within  the 
time  specified  in  the  declaration,  become  wet 
and  sobbed,  and  useless  for  cultivation,  and 
incapable  of  drainage,  owing  to  the  gradual 
rise  of  the  bed  of  said  river,  occasioned  by  the 
mil!  dam  and  pond  aforesaid.  The  plaintiff 
then  introdttcfed  a*  witness,  Jesse  L.  Maury, 
of  the  county  of  Albemarle,  who  proved  that 
he  was  sixty-four  years  of  age;  that  from  the 
time  of  his  earliest  recollection  his  father  had 
been  a  mill-owner,  and  that  he,  from  his  boy- 
hood to  the  present  time,  had  had  something 
to  do  with  the  management  of  said  mill,  to 
the  ownership  of  which  he  succeeded  on  his 
father's  death,  which  occurred  some  years 
ago.  and  he  now  owns  said  mill.  The  witness 
further  proved  that  the  dam  which  supplied 
said  mill  with  water  had  been  twice  taken 


down  and  new  dams  erected ;  that  he,  as  agent 
and  manager  for  his  father,  had  superintended 
the  work  incident  thereto;  that  he  had  such 
familiarity  with  mills  and  mill  dams  as  had 
resulted  from  his  attention  to  the  mill  afore- 
said in  his  father's  lifetime,  as  already  stated, 
and  to  the  same  mill  as  his  own  property  since 
his  father's  death,  and  from  his  having  super- 
intended for  his  father  the  erection  of  the  two 
dams  aforesaid,  and  that  for  many  years  he 
had  observed  the  effects  on  the  bed  of  the 
stream,  and  on  the  lands  adjacent  thereto 
and  above  the  head  of  the  pond,  occasioned 
by  the  dam  aforesaid;  and  that  in  addition  to 
this  experience,  he  was  familiar  with  a  mill 
dam  and  pond,  owned  by  another  party, 
situated  on  the  same  stream,  a  mile  or  two 
below  his  mill,  and  for  years  had  observed  the 
effect  of  the  said  pond  upon  the  lands  on  the 
stream  above;  and  he  also  observed  the  effect 
upon  the  same  lands  of  the  removal  of  said 
dam  caused  by  a  freshet  in  1870.  The  witness 
admitted  that  he  was  not  by  profession 
690  a  millwright,  or  mechanic  ♦of  any  other 
sort,  but  a  farmer  and  mill-owner,  and 
that  in  superintending  the  erection  of  the 
dams  referred  to  by  him  he  had  merely  carried 
out  the  plans  of  his  father.  Upon  proof  of 
these  facts,  plaintiff  offered  to  prove  by  said 
witness  what  had  been  the  effect  of  all  the 
dams  referred  to  by  him  upon  the  lands  above 
them,  all  of  which  lands  and  dams  are  m^ 
Albemarle  county,  about  30  miles  from  the 
dam  of  th^  defendant;  and  further  to  ex- 
amine said  witness,  as  an  expert,  touching^ 
the  general  influence  and  effects  of  dams  upon 
the  lands  in  and  adjacent  to  the  streams 
across  which  they  are  constructed;  to  the 
introduction  of  which  testimony  the  defend- 
ant objected,  and  the  court  sustained  the- 
objection  and  refused  to  allow  the  witness 
to  be  examined  as  aforesaid;  to  which  rul- 
ing of  the  court  the  plaintiff  excepted. 

We  think  the  testimony  of  this  witness  also 
was  clearly  inadmissible,  and  that  it  was 
certainly  not  admissible  upon  the  ground 
of  its  being  the  testimony  of  an  expert.  As 
to  the  law  upon  this  subject,  reference  was 
properly  made,  in  the  argument,  to  3  Doug. 
157;  26  E.  C.  L.  R.  63,  Folkes  v.  Chadd; 
also  Livingston's  case,  14  Gratt.  592.  See 
also  1  Greenleaf  on  Evidence,  §§  440,  440a, 
and  notes;  and  notes  on  the  subject  of  ex- 
perts. To  be  satisfied  that  our  conclusions 
on  this  branch  of  the  subject  are  correct,  jt 
can  only  be  necessary  to  read  the  authori-' 
ties  here  referred  to. 

3.  In  the  third  of  said  bills  it  is  stated,  that 

upon  the  trial  of  this  case,  the  plaintiff,  to 

maintain  the  issue  joined  on  his  part,  offered 

himself  as  a  witness  to  prove  what  has  beeti 

the  effect  of  the  dam  in  question  upon  the 

stream  above  the  said  dam andupon  his  lands 

lying  immediately  along  the  banks  of  said 

stream;  but  the  defendant  objected  to  the 

plaintiff's  testifying,    because  the  defendant's 

testator,    Henry  Harris,  who  erected  said  dam, 

I  was  dead,  and  moved  the  said  court  to  exclude 

i  the  said  plaintiff  as  a   witness;  and  the    court. 

,  sustaining  the  motion  of  the  defendant,  ex- 

I  eluded   the  said  plaintiff  from   testify- 

i  691     ing  as  to  all  matters  ♦connected  with 
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said  dam,  except  such  as  have  arisen  sine* 
the  qualification  of  the  defendant  as  execu- 
tor of  said  Harris;  to  wnich  opinion  oi  la- 
court  the  plaintiff  excepted. 

The  question  presented  by  this  bill  of  ex- 
ceptions is,  whether,  under  the  Code  of 
1873,  ch.  172,  §§  21  and  22,  the  testimony 
mentioned  in  the  said  bill  was  properly  ex- 
cluded as  therein  mentioned. 

This  court  is  of  opinion  that  it  was,  ac- 
cording to  the  express  terms  and  the  true 
intent  and  meaning  of  the  statute,  aforesaid, 
which  need  not  be  repeated  here.  That  such 
is  the  case,  we  think,  is  clearly  and  fully 
shown  by  the  cases  of  Mason  &  als.  v.  Wood, 
27  Gratt.  783;  Grigsby  &  als.  v.  Simpson's 
ass'ee,  &c.,  28  Id.  348,  and  Morris'  ex'or  v. 
Grubb,  30  Id.  286;  in  each  of  which  cases 
there  was  a  full  court  at  the  time  of  its  deci- 
sion, and  the  court  was  unanimous.  The 
prior  case  of  Field  v.  Brown  &  al.,  24  Id.  74, 
if  in  conflict  with  the  three  subsequent  cases 
aforesaid,  is  overruled  by  them.  Judge  An- 
derson says  of  that  case,  in  delivering  the 
opinion  of  the  court  in  Mason  &  ails.  v. 
Wood,  supra,  that  "this  opinion  may  seem  to 
conflict  with  the  decision  of  this  court  in 
Field  V,  Brown  &  als.,  24  Gratt.  74;  but  the 
cases  are  not  analagous.  In  that  case  the 
general  competency  of  the  party  to  testify 
seemed  not  to  be  questioned;  but  was  in  fact 
recognized  by  the  court  below,  and  seems  to 
have  been  acquiesced  in  by  both  parties;  and 
the  only  point  made  before  thisicourt  was  as 
to  the  admissibility  of  some  of  the  questions 
and  answers  of  the  party,  whose  deposition 
had  been  given  de  bene  esse.  There  was  no 
objection  made  to  his  general  competency, 
and  the  question  was  not  raised  in  this  court, 
nor  seems  to  have  been  considered  by  it.  In 
this  case  it  is  for  the  first  time  pointedly  and 
squarely  raised,  and  ha^  to  be  met;  and  the 
court  is  of  opinion,  for  the  reasons  given, 
that  there  is  no  error  in  the  ruling  of  the 
circuit  court,  refusing  to  admit  Leach  and 
Earle,  parties  in  the  suit,  to  testify." 

See  also  what  is  said  on  this  subject 
698  by  Judge  Christian  *in  delivering  the 
opinion  of  this  court  in  Grigsby  &  als. 
V.  Simpson's  ass'ee,  &c.,  supra,  where  the 
authorities  on  the  subject  are  reviewed,  and, 
among  other  things  having  an  important 
bearing  upon  this  case,  it  is  said:  "The  plain 
purpose  of  the  legislature  was,  to  declare 
that  where  the  lips  of  one  party  to  the  origi- 
nal contract  or  transaction,  which  is  the 
subject  of  investigation,  are  closed  in  death, 
the  adverse  party  shall  not  speak  at  all." 

4.  In  the  fourth  of  the  said  bills  it  is  stated 
that*  upon  the  trial  of  this  case  the  defend- 
ant, H.  H.  Harris,  to  maintain  the  issue 
joined  on  his  part,  offered  himself  as  a  wit- 
ness to  testify  in  the  case;  to  which  the 
plaintiff  objected,  upon  the  ground  that  said 
H.  H.  Harris  was  the  defendant  in  the  suit 
and  part  owner  of  the  said  dam,  and  because 
the  plaintiff,  R.  S.  Ellis,  was  incompetent  to 
testify,  and  had  been  excluded  as  a  witness 
in  the  case,  as  set  out  in  the  bill  of  excep- 
tions N<^.  3,  which  is  to  be  taken  as  a  part 
of  this  bill.  But  the  court  overruled  the 
motion  of  the  plaintiff,  and  allowed  the  said 


H.  H.  Harris  to  testify  as  a  witness  without 
restriction;  to  which  opinion  of  the  court 
the  plaintiff  excepted. 

No  notice  is  taken  of  the  said  4th  bill  of 
exceptions  in  the  petition  for  a  writ  of  error 
in  this  case;  no  doubt  because  little  or  no 
reliance  was  placed  upon  it  by  the  peti- 
tioner. But  the  case  of  Martz's  ex'or  v. 
Martz's  heirs.  25  Gratt.  361,  conclusively 
shows  that  Harris,  the  administrator,  was 
not  a  party  to  the  transaction,  in  the  meaning 
of  §  22  of  ch.  172  of  the  Code,  and  therefore 
he  was  a  competent  witness  in  the  case  under 
§  21  of  the  same  chapter,  not  being  made  in- 
competent by  his  being  a  party  to  the  suit 
There  is  no  error  in  the  opinion  of  the  court 
referred  to  in  the  said  bill  of  exceptions; 
which  plainly  appears,  without  the  neces- 
sity of  assigning  any  other  reason  for  this 
conclusion  than  as  aforesaid. 

5.   The   only   remaining   question   in   this 

case  is,  as  to  the  correctness  of  the  action 

of  the  court  in  regard  to  the  instruc- 

693  tions  ♦asked  for  by  the  plaintiff  and 
defendant   respectively,   all    of   which 

were  refused  by  the  court,  and  the  instruc- 
tions which  were  given  by  the  court  in  lieu 
of  those  asked  for  and  refused  as  aforesaid. 
Whatever  error,  if  any,  there  may  have  been 
in  the  refusal  of  the  court  to  give  the  three 
instructions  asked  for  by  the  plaintiff  or 
either  of  them,  it  was  cured  and  removed  by 
the  instructions  actually  given  by  the  court; 
in  which  instructions  there  was  no  error  at 
all,  so  far  as  the  plaintiff  was  concerned,  and 
none  to  the  prejudice  of  the  defendant. 
Whether  the  court  erred  in  refusing  to  give 
the  instructions  asked  for  by  the  defendant 
as  aforesaid  or  any  of  them,  is  a  question 
which  need  not  be,  and  therefore  is  not 
decided,  as  the  defendant  cannot  be  preju- 
diced by  any  such  error,  the  decision  of  the 
case  being  in  his  favor. 

Upon  the  whole  the  court  is  of  opinion 
that  there  is  no  error  in  the  judgment  of 
the  court  below,  which  must  therefore  be 
affirmed. 

The  cause  of  action  in  this  case  was  the 
recovery  of  damages  claimed  to  have  arisen 
from  the  erection  of  a  dam  in  1848.  more  than 
24  years  before  the  institution  of  this  suit  in 
1872.  There  was  a  regular  enquiry  and  re- 
port as  to  the  existence  of  any  such  dam- 
ages before  the  order  was  made  for  the  erec- 
tion of  the  said  dam,  and  it  was  then  re- 
ported that  no  such  damages  existed.  In 
1856,  an  action  of  trespass  on  the  case  was 
brought  by  the  plaintiff  against  the  testator 
of  the  defendant  to  recover  the  damages 
claimed  to  have  arisen  as  aforesaid.  In  that 
action  issues  were  joined  on  pleas  of  not 
guilty  and  the  statute  of  limitations;  which 
issues  were  tried  by  a  jury  on  the  7th  day 
of  October,  1859,  when  a  verdict  was  found 
thereon  for  the  defendant,  on  which  verdict 
a  judgment  was  on  the  same  day  rendered 
for  the  defendant. 

More  than  thirteen  years  after  the  rendi- 
tion of  that  judgment  this  action  was 

694  brought  for  the  same  cause,  in  *which 
action,    as  we  have  seen,  not  guilty  and 

the    statute  of  limitations  were  again  pleaded,        ' 
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and  again  verdict  and  judgment  were  ren- 
dered in  favor  of  the  defendant. 

We  think  the  case  is  plainly  in  his  favor. 

Judgment  affirmed. 
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of  Alexandria  v. 
Co. 

791.] 
Richmond. 


I.  A,    being   the  ^wner    of   a   cotton    factory,    enters 
into  a  covenant  under  seal  with  T,   which  is  duly 
admitted    to     record,     which,     reciting    a    previous 
deed  of  trust  by  A  to   secure   advancements   made 
or   to  be  made  by  T  to  A,   witnesses  that  in   con- 
sideration   of    the    premises    and    of    the    advances 
already  made  and  to  be  thereafter  made  by  T   for 
the    purchase   of   cotton    or    for   other   expenditures 
connected    with    the    manufacture    of    cotton    goods 
at   A's  factory,  the  said  A  covenants  to  deliver  to 
the    said    T    each   yard   of   cotton    goods   manufac- 
tured  by   him   at   the  said    factory.      And   T    cove- 
nants   that    he    will,    from    time    to    time,    advance 
such  sums   of  money  as  may  be  required  for  the 
purchase    of    cotton    manufactured    in    said    lactory, 
and    that  he   will   advance   further   sums   of   money 
as    may    be    required   to    pay    hands   and   necessary 
expenses    incurred    in    running    the    machinery    lit 
said    factory,   &c      And   it   was   further   agreed   be- 
tween   the    parties    that   the    said    A   shall    sell    no 
goods    manufactured    in    the    said    factory,    unless 
upon    receipt    of    a    written    authority    from    T    to 
that    effect,    specifying    the    amounts    of    goods    to 
be    sold,  the  price  and  terms  of  sale,   and  approv- 
ing   the   credit   of   the   purchaser;  and   T    shall    re- 
ceive  five   per   cent,    for   commissions   and   guaran- 
tee  on  the  entire  product  of  said   factory,   whether 
sold   by  T   or  A,   by  the  authority   of  T   as  afore- 
said.    And  T   is   to  have  the  same  security  under 
the  said  deed  of  trust  as  if  this  covenant  had  been 
executed  at  the  same  time  as  the  deed — Hcld: 
1.  Eavitable  Assiffnments  of  Thinvs  Not 
tn    Bxiiiteiice.* — That   the   covenant   by   A   is 
valid   in   equity   to    secure   to   T   the   cotton   and 
goods  thereafter  purchased  and  made  at  die  said 
factory   for  the   repayment  to  him   of  all  money 
advanced  or  paid  by  him  for  cotton  to  be  man- 
ufactured  at   said   factory   and   the   expenses   in- 
curred  in   running   the   said   machinery,   whether 
said    advances    were    made    before    the    date    of 
said  covenant  or  afterwards.  ^ 

99^  a.  Personal  Property  —  Contracts  — 
Recordaflon  —  Notice.f  —  That  the 
covenant  having  been  duly  recorded,  it  is  no- 
tice to  all  parties  claiming  under  A. 
8.  EQnitable  Assiirnments  Of  Thinirs  IVot 
tn  KJtistence — Creditors. — That  the  right 
of  T  to  the  raw  cotton,  cotton  yarn  and  cotton 


•Banitable  Assiarnments  of  Things  T9ot 
in  Bxistenee. — See  also  3  Min.  Inst.  (2nd  Ed.) 
269,  2  Am.  ft  Eng.  Enc.  of  Law  (2nd  Ed.)  1026; 
Brooks  V.  Hatch,  6  Leigh  (Va.)  534;  Wellsburg 
Bk.    V.   Kimberlands,    16   W.   Va.   555. 

tReeordingr* — This  decision  is  overruled  in 
Braxton  v.  Bell,  92  Va.  235,  the  court  there  holding 
that  the  statute  did  not  require  a  contract  in  regard  to 
personal  property  to  be  registered  and  that  its 
recordation  was  a  nullity  and  notice  to  no  one,  cit- 
ing 2  Min.  Inst.  866-7;  Davis  v.  Bea^ley,  75  Va. 
491;  Raines  v.   Walker,    77   Va.   92. 
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cloth  on  hand  is  preferable  to  the  right  of  an 
execution  creditor  of  A  on  an  execution  issued 
since  the  covenant  was  executed. 
4.  Sa^e— Rifl-ht  to  Interplead.— A  cred- 
itor of  A,  having  levied  his  execution  on  the 
said  raw  cotton,  cotton  yarn  and  cotton  doth, 
T  may  interplead  and  set  up  his  title  to  the 
property   under   the   covenant. 

This  is  an  appeal  from  the  judgment  of  the 
circuit  court  of  the  city  of  Alexandria,  in 
which,  m  an  action  of  debt  brought  by  the 
First  National  Bank  of  Alexandria  against 
Abijah  Thomas,  the  plaintiff  had  recovered 
a  judgment,  an  execution  had  been  levied 
on  certain  property  as  the  property  of 
Thomas,  when  Turnbull  &  Co.  were  permit- 
ted by  the  court  to  interjjlead  in  the  case; 
they  claiming  that  the  property  levied  on 
was  their  property.  On  the  trial  of  the  issue 
there  was  a  verdict  and  judgment  in  favor 
of  Turnbull  &  Co.;  and  the  bank  thereupon 
obtained  a  writ  of  error.  The  case  is  stated 
in  the  opinion  of  the  court,  delivered  by 
Judge  Anderson.  There  were  instructions 
given  and  others  refused;  but  it  is  unneces- 
sary to  state  them. 

L.  Kent  and  S.  C.  Neale,  for  the  appel- 
lants. 

F.  Smith,  Jr.,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error  recovered  judgment 
in  the  circuit  court  of  Alexandria,  against 
Abijah  Thomas  for  $4,700,  with  interest  on 
$2,200,  part  thereof,  from  the  11th  of  May, 
1868,  and  on  $2,500,  the  residue  thereof, 
from  the  12th  of  May,  1868,  at  the  rate 
697  of  six  per  cent,  per  annum,  *and  $9.62 
costs;  upon  which  an  execution  of 
fi.  fa.  was  issued  on  21st  of  November, 
1868,  and  levied,  as  appears  from  the  shcr- 
ifFs  return,  upon  twenty-eight  bales  raw 
cotton,  five  bales  batting,  three  bales  cot- 
ton cloth,  forty-four  bolts  cotton  cloth,  and 
$13,000  pounds  of  cotton  in  process  of  man- 
ufacture. The  levy  was  made  November 
23d,  1868. 

The  defendants  in  error — ^Turnbull  &  Co. — 
claimed  the  property  levied  on,  and  were 
allowed  to  int'^rplead  in  said  suit,  and  by 
their  plea  put  in  issue  the  question  whether 
it  was  the  property  of  Abijah  Thomas,  and 
subject  to  the  plaintifFs  execution  or  the 
property  of  Turnbull  &  Co.? 

Thfe  defendants  in  error — ^Turnbull  &  Co. — 
ter  gave  in  evidence  an  article  of  agreement 
between  them  and  Abijah  Thomas,  bearing 
date  the  12th  of  May,  1868,  and  which  was 
admitted  lo  record  on  the  26th  of  May  of  the 
same  year;  prior  to  the  date  of  the  said  exe- 
cution. The  stiid  articles,  after  reciting  that 
the  said  Thomas  had  by  deed,  dated  October 
17th,  1866,  and  duly  recorded,  conveyed  cer- 
tain property  in  trust  to  secure  Turnbull  ^ 
Co.  the  repayment  of  all  sums  of  money  then 
due  to  the  said  firm,  or  to  become  due,  on 
account  of  advances  already  made,  or  to  be 
made  for  the  purchase  of  cotton  for  the 
Mount  Vernon  Cotton  Factory,  or  other- 
wise, and  also  to  secure  the  performance  by 


235 


82  GRATT. 


Virginia  Reports,  Annotated. 


^700 


the  said  Thomas  of  covenants  on  his  part 
to  be  performed,  specified  in  a  certain  agree- 
ment, referred  to  in  said  deed  of  trust,  pro- 
ceeds as  follows: 


cotton  which  Thomas  was  to  manufacture 
at  his  factory — "the  Mount  Vernon  Cotton 
Factory" — and  to  advance  further  sums  as 
may  be  required,  to  pay  hands  and  necessary 


Now  this  agreement  witnesseth,  that  for  expenses  m  running  the  maclrinery,  in  con- 

and  in.consideration  of  the  premises,  and  of  sideration  whereof,  the  said  Thomas  covc- 

the  advances  already  made,  and  to  be  here-  i  "\"^^^  .^"^  ^^^reed  to  manufacture  the  said 

after  made,  by  the  said  firm  of  Turnbull  &  S?^^^"  *"*°  ^°*^-  ^"^  *^  ^^^*^^^  ^"^ }^%  ^""^ 

Co..  for  the  purchase  of  cotton,  or  for  other  J""""^^""  ^  ^^-  ^'^  """^"^k''^'^  ^"Au^  f 

expenditures  connected  with  the  manufacture  ^''^  ^^^."^^  manufactured  by  him  at  the  fac- 
of    cotton    goods    at  the  Mount  Vernon  Fac'^'^y-  ^^"   Poods   were   to   be   sold    by   said 

tory,  the  said  Thomas  doth  hereby  covenant  ^'"'n^"'^/  L"  deducting  a  commission  to 

and  agree  to  deliver  the  said  firm  of  ^^  allowed  them  for  sale  aift  guaranty,  an<i 
698      Turnbull  &  Co.  each  and  every  ♦yard 
of   cotton  goods  manufactured  by   him 
at  the  said  factory. 

And  the  said  Turnbull  &  Co.  on  their  part 


expenses,  the  balances  of  the  proceeds  were 
to  be  applied  to  repayment  of  the  advances 
they  made  pursuant  to  this  agreement,  and 
to  their  account  for  previous  advances,  for 
-  ,        .  .„  ,  -.        ,  which  it  was  an  additional  security   to  the 

covenant    and  agree  that  they  will,  from  time    ^^^^  of  trust 

to    time,  advance  such  sums  of  money  as  may        j^  is  further  stipulated  that  said  Thomas 


be  required  for  the  purchase  of  cotton  to  be 
manufactured  in  said  factory,  not  exceeding 
-,  and   that  they  will  advance  further 


shall  sell  no  goods  manufactured  in  said  fac- 
tory unless  special  authority  is  given  to  him 
in  writing  by  Turnbull  &  Co.,  specifying 
the  amount  of  goods  to  be  sold,  the  price 


sums  as  may  be  required  to  pay  hands  and 

necessary  .expenses  incurred  in  running  of  I  and  teVmTof''sare7a^nd7pp^vrni^hV  c«^^^^ 
the  machinery  in  said  factory,  upon  presen-  I  of  the  purchaser,  which  would  be  in  effect  a 
tation  of  the  pay-rolls  and  the  bills  for  said  sale  made  by  Turnbull  &  Co.  themselves, 
expenses.  And  it  is  further  agreed  between  Any  sale  made  by  Thomas,  consequently, 
the  parties  hereto,  that  the  said  Thomas  '  ^ould  not  be  made  by  authority  of  the  deed, 
shall  sell  no  goods  manufactured  in  the  said  but  by  virtue  of  the  special  authority,  givrn 
factory  unless  upon  receipt  of  a  written  au- I  {„    writing,    which    Turnbull    &    Co, 

thority  from  Turnbull  &  Co.  to  that  effect,  700  ♦are  invested  with  a  discretion  to  give 
specifying  the  amounts  of  goods  to  be  sold,  or  not  to  give,  and  consequently  there 

the  price  and  terms  of  sale,  and  approving  jg  nothing  in  this  stipulation  which  is  incon- 
the  credit  of  the  purchaser;  and  Turnbull  &,  sistent  with  or  repugnant  to  the  deed.  The 
Co.  shall  receive  five  per  cent,  for  commis-  said  Turnbull  &  Co.  are  to  receive  5  per  cent, 
sions  and  guarantee,  on  the  entire  product  of  i  commission  and  guaranty  on  the  entire  pro- 
said  factory,  whether  sold  by  them  or  by  duct  of  said  factory,  whether  sold  by  them 
Thomas  by  their  authority  as  aforesaid,  and  or  by  Thomas  by  their  authority  as  aforesaid, 
where  sales  are  made  by  Turnbull  &  Co.  &c.  The  last  clause  seems  to  have  been  de- 
themselves    they  shall  receive  one  per  cent.  |  signed  to  show  that  this  agreement  was 


to  cover  all  charges  except  freight  and  dray- 
age.  And  it  is  further  agreed  between  the 
parties  hereto,  that  this  agreement,  and  all 
matters  and  things  herein,  shall  have  the 
same  effect,  and  that  Turnbull  &  Co.  shall  be 
entitled  herei'nder  to  the  same  security  and 
advantage  of  the  said  deed  of  trust,  as  if 
these  presents  had  been  executed  at  the  time 
of  the  execution  of  said  deed  of  trust. 

In  witness  whereof  the  parties  hereunto 
set  their  hands  and  seals  on  the  day  above 
written. 

A.    Thomas,  [Seal.l 

Turnbull    &    Co.  [Seal.] 

[Revenue  stamp,  5c.] 
Test: 

James  H.  Gilmore. 
699       *Virginia: 

Alexandria  county  court  clerk's  of- 
fice. May  26,  1868. 

The  foregoing  agreement  was  received  in 
the  office,  and  having  a  U.  S.  internal  reve- 
nue  stamp   thereon,   properly   cancelled,   to 
the  amount  of  five  cents,  admitted  to  record. 
Test: 

J.  Tacy,   Clerk. 

By  the  foregoing  articles  Turnbull  &  Co, 


tended  to  secure  the  further  advances  then 
agreed  to  be  made  and  as  further  security 
for  what  was  due  upon  those  which  had  been 
previously  made  and  secured  by  the  deed  cf 
trust,  just  as  if  it  had  been  made  at  the  same 
time  the  deed  of  trust  was  given,  and  had 
been  made  a  part  of  it,  and  thus  to  exclude 
the  idea  that  it  was  merely  intended  as  a 
substitute  for  the  deed  of  trust. 

The  execution  was  levied  upon  raw  cotton 
and  cotton  in  the  process  of  manufacture, 
which  had  been  purchased  and  delivered  at 
the  factory  under  the  articles  of  agreement 
as  aforesaid,  as  well  as  upon  the  cotton  cloth 
which  had  been  manufactured  out  of  the  raw 
material.  Whilst  Thomas,  under  the  articles 
of  agreement,  covenants  to  deliver  to  Turn- 
bull  &  Co.  only  the  cotton  cloth  produced 
from  the  raw  material,  and  does  not  covenant 
to  deliver  or  to  return  to  them  the  raw  mate- 
rial, because  it  was  purchased  and  delivered 
to  him  to  be  manufactured  into  cotton  cloth 
for  them,  or  to  be  delivered  to  them  and  sold, 
and  the  net  proceeds  thereof  to  be  applied  to 
the  payment  of  what  he  owed  them;  yet, 
under  the  covenants  of  this  deed,  he  had  no 
more  right  or  authority  to  divert  the  raw 
material    from    the    uses    and   purposes   for 


seem  to  have  assumed  obligations  to  make  which  it  was  purchased  and  conveyed  to  his 
additional  advances  to  those  which  they  had  ,  factory  than  he  had  to  divert  the  manufac- 
prcviously  undertaken  to  make,  to  purchase  1  tured  product  thereof  from   such   purpose; 
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and  consequently  he  held  both  alike  subject    ject  of  a   decree   for  specific  performance, 


to  the  covenants  of  the  articles  of  agreement, 
and  charged  with  the  payment  of  the  debt 
he  owned  Turnbull  &  Co.  He  had  no  more 
rig^ht   to   use    the   raw   material,   under   the 

agreement,  for  any  other  purpose 
701       ♦than  that  for  which  it  was  purchased 

with  the  money  of  Turnbull  &  Co.,  and 
delivered  at  his  factory,  than  he  would  to 
have   used   any   other   cotton   belonging   to 


passes  it  at  once,  and  the  vendor  becomes  a 
trustee  for  the  vendee;  which  rule  applies  to 
personal  property  as  well  as  to  real  estate. 
And  that  such  a  contract,  if  made  with  re- 
spect to  the  sale  or  mortgage  of  future  ac- 
quired property,  being  capable  of  specific 
performance,  transfers  the  beneficial  inter- 
est in  the  property,  as  soon  as  it  is  acquired, 
to  the  vendee  or  mortgagee,  who  may  have 


Turnbull  &  Co.,  and  which  they  had  depos-  |  an  injunction  to  restrain  its  removal 


ited  with  him  as  a  bailee,  to  manufacture 
into  cotton  cloth  for  them.  In  fact,  it  is  in 
proof  that  the  cotton  was  purchased  by  Turn- 
bull  &  Co.,  and  invoiced  to  them,  and  paid 
for  by  them,  and  delivered  at  the  "Mount 
Vernon  Factory,"  for  the  purpose  of  being 
manufactured  for  them.  Indeed,  if  the  pur- 
chases of  the  cotton  had  been  made  by 
Thomas  in  person,  he  should  be  taken  to 
have  made  them,  under  this  agreement,  as 
agent  for  Turnbull  &  Co.  a 

But  this  is  an  assignment  or  a  covenant 
to  deliver  to  the  assignee,  for  valuable  con- 
sideration received,  after  acquired  personal 
property.  Is  such  an  assignment  valid,  and 
can  it  be  enforced  against  the  lien  of  a  sub- 
sequent execution? 

At  law  it  would  not  be  a  valid  assignment. 
An  assignment  of  a  thing  which  has  no  ex- 
istence, actual  or  potential,  at  the  time  of 
the  execution  of  the  deed  is  void  at  law. 
Holroyd  v.  Marshall.  10  H.  of  Lords  cases, 
pp.  191.  215;  Robinson  v.  MacdonneSl,  5 
Maule  &  S.  228.  In  Brockcnbrough's  ex'x  v. 
Brockenbrough  &  others,  recently  decided  by 
this  court,  31  Gratt.  580,  several  decisions  are 
cited  by  Judge  Burks  in  support  of  the  doc- 
trine as  now  stated,  and  qualifications  of  the 
rule  explained,  to  which  I  beg  to  refer. 

In  the  same  case,  upon  the  general  doctrine 
in  equitv  as  to  liens  or  charges  upon  after 
acquired  property,  he  quotes  as  follows  from 
Mr.  Justice  Story.  In  Mitchell  v.  Winslow, 
2  Story,  630,  after  an  examination  of  the  au- 
thorities, Mr.  Justice  Story  says,  "It  seems 
to  me  a  clear  result  of  all  the  authorities, 
that  whenever  the  parties  by  their  contract 
intend  to  create  a  positive  lien  or  charge, 
either  upon  real  or  personal  property,  wheth- 
er then  owned  by  the  assignor  or  contractor, 
or  not,  or  if  personal  property,  whether  it  is 
then  in  esse  or  not,  it  attaches  in  equity, 
702  as  a  lien  or  charge  *upon  the  particular 
property  as  soon  as  the  assignor  or 
contractor  acquires  a  title  thereto  against 
the  latter  and  all  persons  asserting  a  claim 
thereto  under  him.  either  voluntarily,  or 
with  notice,  or  in  bankruptcy."  Judge  Burks 
also  cites  numerous  other  cases  which  tend 
to  establish  the  doctrine  of  an  equitable  lien 
or  charge  upon  after  acquired  property,  but 
does  not  decide  the  question,  not  deeming 
it  essential  to  the  decision  of  that  cpse. 

In  the  leading  case  of  Holroyd  v.  Marshall, 
decided  by  the  house  of  lords  in  1862. 10  H.  of 
L.  Reports,  p.  191,  it  was  held  that  in  equity 
it  18  not  necessary  for  the  alienation  of  exist- 
ing property  that  there  should  be  a  formal 
deed  of  conveyance.  A  contract  to  transfer 
the  property  given  for  valuable  considera- 
tion, provided  it  is  capable  of  being  the  sub- 
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I  give  the  following  synopsis  of  that  case, 
as  it  strikingly  resembles  the  case  under 
judgment,  so  far  as  it  affects  the  question 
involved:  James  Taylor  was  the  owner.of  cer- 
tain machinery  in  a  mill  which  was  purchased 
by  the  Holroyds.  Taylor  executed  a  deed 
(which  was  duly  registered),  by  which  it 
was  declared  that  the  machinery  was  the 
property  of  Holroyds.  Taylor  desired  to  re- 
purchase it  for  £5,000,  but  had  not  the 
money  to  pay  for  it;  whereupon  it  was  con- 
veyed to  B  in  trust,  when  Taylor  should 
pay  the  money,  to  transfer  it  to  him,  and  if 
he  did  not  pay  the  money,  to  hold  it  abso- 
lutely for  Holroyds.  The  deed  contained  a 
covenant  by  Taylor  to  insure  the  machinery, 
and  another  covenant  that  all  the  machin- 
ery which,  during  the  continuance 
703  *of  the  deed,  should  be  placed  in  the 
mill  in  addition  to,  or  substitution 
for,  the  original  machinery,  should  be  sub- 
ject to  the  same  trusts.  Taylor  sold  some 
of  the  original  machinery,  purchased  new 
machinery,  and  sent  to  Holroyds  accounts  of 
these  sales  and  purchases,  but  nothing  was 
done  by  or  on  behalf  of  Holroyds  to  take 
possession  of  the  newly  acquired  machinery. 
On  the  2d  of  April,  1860.  Holroyds  served 
Taylor  with  notice  of  a  demand  for  pavment 
of  the  £5.000.  An  execution  against  Taylor 
was  afterwards  put  in  by  a  creditor.  The 
only  part  of  the  machinery  claimed  by  the 
execution  creditor  consisted  of  those  things 
which  had  been  purchased  by  Taylor  since 
the  date  of  the  deed  of  trust.  It  was  held, 
reversing  the  decree  below,  that  though 
there  had  been  no  novus  actus  interveniens, 
the  title  of  Holroyds  was  perferable  to  that 
of  the  execution  creditor,  as  to  the  new  as 
well  as  the  old  machinery. 

Lord  Chelmsford,  who  delivered  a  very 
clear  and  able  opinion,  which  was  the  pre- 
vailing opinion  in  the  ca«e,  said  "at  law  proD- 
erty  not  existing,  but  to  be  acquired  at  a  fu- 
ture time,  is  not  assignable;  in  equity  it  is 
so."  And  again,  "in  equity  it  is  not  disputed, 
that  the  moment  the  property  comes  into 
existence,  the  agreement  operates  upon  it." 
We  think  such  a  right  may  be  asserted  un- 
der the  pleadings  in  this  case. 

That  case  and  this  are  analagous  in  this, 
that  both  are  covenants  to  transfer  after  ac- 
quired property,  and  to  charge  it  with  the 
payment  of  covenantor's  debts  to  covenantee. 
In  the  former  case  the  covenant  is  contained 
in  the  deed  of  trust,  which  conveys  existing 
property;  in  the  latter  it  is  contained  in  a 
subsequent  deed,  which  is  prior  to  the  execu- 
tion, and  refers  to  the  deed  of  trust  previously 
given  on  existing  property,  and  recognizes 
and  confirms  the  same.  Neither  is  an  actual 
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conveyance  of  the  after  acquired  property. 
Both  are  covenants  by  deed  that  it  shall  be 
charged  with  ttie  payment  of  the  debts 
704  due  the  covenantees;  in  the  ♦one  case 
that  it  shall  be  held  for  that  purpose; 
in  the  other  that  the  cotton  purchased  by  the 
covenantees,  or  purchaseji  for  them  with 
their  money,  and  delivered  at  the  covenan- 
tor's factory,  shall  be  manufactured  into  cot- 
ton cloth  for  them,  every  yard  of  which,  when 
made  into  cloth,  shall  be  delivered  to  them, 
to  be  sold  by  them,  and  proceeds  applied  to 
the  payment  of  their  debt.  It  is  a  trust,  in 
the  case  under  judgment,  solemnly  under- 
taken by  Thomas,  to  purchase  for  Turnbull 
&  Co.,  with  their  money,  raw  cotton,  and  to 
manufacture  it  into  cloth — they  paying  the 
hands  and  the  expense  of  running  the  ma- 
chinery— every  yard  of  which  is  to  be  deliv- 
ered to  them  to  be  sold  by  them,  and  the 
proceeds,  after  paying  their  commission  for 
selling  and  guaranty,  &c.,  to  be  applied  to 
the  payment  of  their  debt.  No  rule  of  law 
was  infringed  by  this  agreement,  nor  were 
the  rights  of  third  persons  prejudiced  by  ir. 
The  law  permits  such  grants  to  take  effect 
upon  the  property,  when  it  is  brought  into 
existence,  in  fulfilment  of  an  express  agree- 
ment, if  founded  on  a  good  consideration, 
and  it  appears  that  no  rule  of  law  is  infringed, 
and  the  rights  of  third  persons  are  not  prej- 
udiced. Beall  V.  White,  94  U.  S.  Rep.  (4 
Otto),  p.  382,  387,  citing  Story  Eq.  Jur.,  (9th 
ed.).  §  1040;  Dunham  v.  Railway  Co.,  1  Wall. 
U.  S.  R.  254;  U.  States  v.  New  Orleans  Rail- 
road, 12  Id.  362.  Equities  created  by  such 
agreements  are  in  the  nature  of  a  trust,  at- 
taching to  and  binding  the  property  at  the  in- 
stant of  its  coming  into  existence.  In  this  case, 
it  creates  a  lien  upon  the  property,  which  at- 
taches to  it  prior  to  the  lien  of  the  execu- 
tion, and  which  will  be  enforced  by  a  court 
of  equity.  As  between  the  parties,  Turnbull 
&  Co.  had  a  lien  upon  the  raw  material  and 
the  cotton  cloth,  which  was  the  product 
thereof,  which  was  available  against  the 
judgment  or  execution  creditor,  with  or 
without  notice;  inasmuch  as,  according  to 
well  established  principles,  a  judgment  cred- 
itor must  take  the  property,  subject  to  every 
liability  under  which  the  debtor  held  it. 
705  Holroyd  v.  Marshall,  supra,  p.  ♦226; 
Borst  V.  Nalle,  28  Gratt.  423,  and 
the  numerous  cases  cited  by  J.  Burks  in 
support  of  the  position. 

In  that  case  Lord  Chelmsford,  after  rev'C  v- 
ing  the  authorities,  comes  to  the  following 
conclusion:  "Whatever  doubts,  therefore,  (he 
says,)  may  have  been  formerly  entertained 
upon  the  subject,  the  right  of  priority  of  an 
equitable  mortgagee  over  a  judgment  cred- 
itor, though  without  notice,  may  now  be  con- 
sidered to  be  firmly  established;  and  accord- 
ing to  the  opinion  of  Lord  St.  Leonards, 
*any  agreement  binding  property  for  valuable 
consideration'   will  confer   a  similar   right." 

In  this  case  the  articles  of  agreement  were 
duly  admitted  to  record,  which  was  con- 
structive notice  to  creditors  and  purchasers, 
unless  contracts  in  respect  to  after  acquired 
propertv  are  not  embraced  in  the  recording 
acts.   The  language  of  our  recording  act  is 


very  broad  and  comprehensive.  Codepf  187J, 
ch.  114,  §4.  It  is:  "Any  contract  in  writing, 
made  in  respect  to  real  estate  or  goods  and 
chattels,  *  *  *  shall,  from  the  time  it  is  duly 
admitted  to  record,  be,  as  against  creditors 
and  purchasers,  as  valid  as  if  the  contract  was 
a  deed  conveying  the  estate  or  interest  cm- 
braced  in  the  contract.*'  There  are  no  words, 
either  expressly  or  by  implication,  excluding 
contracts  in  respects  to  after  acquired  prop- 
erty. And  as  to  notice,  the  register  would 
furnish  the  same  information  of  the  dealing^ 
with  future  as  with  existing  property.  With- 
out now  construing  the  statute  with  regard 
to  all  contracts  in  respect  to  after  acquired 
property,  we  are  of  opinion  the  articles  of 
agreement  in  this  case  was  such  an  instru- 
ment as  the  statute  authorizes  to  be  re- 
corded, and  that  it  was  duly  recorded;  which 
must  be  regarded  as  constructive  notice  to 
creditors  and  subsequent  purchasers. 

In  the  light  of  what  has  been  said,  we  think 
there  was  no  error  in  the  refusal  of  the  court 
to  give  the  first  instruction  asked  for  by  the 
defendants — the  plaintiffs  in  error.  Though 
it  may  enunciate  abstract  principles  of 
706  law  correctly,  ♦in  the  view  which  wc 
have  taken  of  the  case,  they  were  whol- 
ly irrelevant  and  inapplicable  to  the  case.  And 
as  to  the  instruction  §:iven  by  the  court  in 
its  stead,  it  was  not  strictly  applicable  to  the 
case,  as  we  have  viewed  it,  but  could  not  have 
prejudiced  the  defendant.  No  exception  -was 
taken  to  the  second,  third  and  fourth  instruc- 
tions given  by  the  court,  which  are  the  same 
that  were  asked  to  be  given  by  the  defendant. 

We  are  further  of  opinion  that  the  ver- 
dict of  the  jury  was  right,  and  that  the  court 
did  not  err  in  overruling  the  defendant's 
motion  for  a  new  trial.  The  court  is  of  opin- 
ion, therefore  to  affirm  the  judgment  of  the 
circuit  court,  with  costs. 

Judgment  affirmed. 


707  ♦Shftdrack'8  Adm*r  y.  Woolfolk  ft  ala. 

January  Term,  1880,  Richmond. 

1.  Judgment  by  Confeasfon.* — ^Judgment  con- 
fessed in  the  clerk's  office,  though  no  process  ap- 
pears to  have  been  issued  or  served,  and  thougli  the 
clerk  has  failed  to  enter  it  upon  the  order  or  minute 
book  or  any  other  book  in  his  office,  and  the  only 
evidence  of  it  is  an  unsigned  memorandum  endorsed 
on  a  declaration  which  seems  to  have  been  filed,  and 
the  bond  enclosed  in  the  declaration,  is  a  valid  judg- 
ment and  entitled  to  rank  as  such  as  against  other 
creditors  of  the  debtor. 

2.  Same — Entry. — If  the  entry  of  a  judgment  con- 
fessed in  the  office  upon  the  order  or  minute  book 
has  not  been  made  at  the  time  of  its  confession,  the 
clerk  may  make  the  entry  at  any  time;  and  if  be 
fails  to  do  it,  the  court  may  at  any  time  direct  him 
to  make  the  entry. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Orange  county,  brought  by  Williara 
T.  Woolfolk,  trustee  in  a  deed  executed  by 


*Jvd«irinent  by  ConfeaMion. — See  Smith  ri  a/. 
V.  Mayo,  etc.,  83  Va.  913:  Alexander  et  ux.  v.  Alexander 
et  al.,  85  Va.  365;  McClaim  v.  Davis,  17  W.  Va-  338. 
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David  Pannill,  by  which  he  conveyed  to 
said  Woolfolk  a  tract  of  land  in  trust  to  se- 
cure his  creditors.  The  bill  stated  that  the 
plaintiff  had  found  difficulty  in  determining 
the  order  of  priority  among  the  creditors  of 
Pannill,  and  making  him  and  his  creditors 
parties,  the  plaintiff  prayed  that  the  court 
would  administer  the  trusts. 

Various  proceedings  were  had  in  the  cause, 
the  land  was  sold,  and  accounts  ordered. 
The  only  question  involved  in  this  appeal 
related  to  a  claim  of .  Shadrack's  adminis- 
trator against  Pannill,  which  the  commis- 
sioner reported  as  a  judgment  which  Shad- 
rack's  administrator  had  recovered  against 
Pannill,  as  of  the  date  of  March  4th,  1868. 
This  claim  was  excepted  to  by  other 
708  creditors  of  ♦Pannill  as  a  judgment. 
The  facts  in  relation  to  this  claim 
are  as  follows: 

In  the  clerk's  office  of  the  circuit  court  of 
Orange,  there  is  a  declaration  purporting  to 
be  filed  in  said  court  at  the  March  rules. 
This  is  a  declaration  in  debt  by  Shadrack's 
administrator  against  Pannill,  in  the  usual 
form,  setting  out  a  bond  for  $1,641.69,  dated 
on  the  23d  of  August,  1858,  and  payable  on 
demand,  executed  by  David  Pannill  to  Sam- 
uel Shadrack.  On  this  declaration  is  the 
following  endorsement: 

1868,  March  4th. 

Judg't  confessed  in  cl'k's  office  by  deft  for 
$1,641.69,  am't  of  within  bond,  with  legal 
int.  thereon  from  23d  of  Aug't,  1858,  till 
pay't,  and  costs. 

The  bond,  declared  on.  was  found  en- 
closed in  the  declaration.  The  commissioner 
states  that  no  writ  or  summons  appeared 
with  the  paper:  and  the  memorandum  of 
he  judgment  confessed  was  not  signed;  and 
there  was  no  entry  of  the  judgment  on  the 
order  book  or  any  other  book  in  the  office, 
though  the  memorandum  is  in  the  hand- 
writing of  the  clerk  of  the  court 

The  cause  came  on  to  be  heard  on  the  6tn 
of  October,  1875,  when  the  court  sustamed 
the  exception  to  the  claim  as  a  judgment,  and 
placed  it  in  a  subsequent  class. as  a  bond. 
And  Shadrack's  administrator  thereupon  ap- 
plied to  a  judge  of  this  court  for  an  appeal; 
which  was  awarded.  The  court  certified  that 
the  counsel  for  Shadrack's  administrator 
had,  upon  the  close  of  the  argument  upon  the 
exceptions  to  the  report,  moved  the  court  to 
authorize  the  clerk  nunc  pro  tunc  to  spread 
the*  judgment  upon- the  record  book,  accord- 
ing  to  the  direction  of  the  statute;   which 


of  David  Pannill.  His  judgment  is  assailed 
by  the  other  creditors  of  Pannill  upon  two 
grounds  now  to  be  stated.  First.  That  judg- 
ment was  confessed  in  the  clerk's  office  in 
vacation  of  the  court,  without  process  hav- 
ing issued.  The  record,  however,  does  not 
show  whether  process  was  or  was  not  is- 
sued. All  that  we  have  on  the  subject  is 
the  report  of  the  commissioner,  stating  "that 
no  suit  or  summons  appears  with  the  pa- 
pers." All  which  may  be  true,  and  yet  a 
suit  may  have  been  issued,  and  never  re- 
turned, or  it  may  have  been  returned  and 
lost  or  mislaid.  When  it  is  remembered  how 
careless  and  negligent  are  many  of  the  clerks 
in  the  management  of  their  records,  the 
ease  with  which  the  process  may  be  ab- 
stracted or  lost  from  the  papers,  it  would 
be  most  mischievous  to  hold  that  a  suit  is 
not  to  be  considered  as  instituted,  unless 
the  writ  can  be  produced,  or  proved  to 
have  actually  issued. 

When  a  judgment  in  other  respects  fair  is 
collaterally  assailed  by  third  persons,  the 
court  will  always  presume  it  is  founded  on 
regular  proceedings  in  the  absence  of  evi- 
dence to  the  contrary.  Thompson  v.  Tolmie, 
2  Peters  R.  157,  163 ;  Broome's  Legal  Maxims, 
944-5,  952,  note  2.  In  the  case  before  us,  this 
presumption  is  somewhat  strengthened  by 
the  fact  that  a  declaration  was  filed,  thus 
indicating  that  counsel  had  been  employed, 
and  an  attempt  made  to  conduct  the  case  in 

accordance  with  the  law. 
710  *But  if  it  plainly  appeared  that  the 
judgment  was  confessed  without  writ 
or  previous  process,  we  think  it  would  not, 
on  that  ground,  be  void.  In  the  case  of 
Brockenbrough's  ex'x  v.  Brockenbrough's 
adm'r,  decided  by  this  court  (31  Gratt.  580), 
it  was  held  that  a  judgment  confessed  in 
court  is  valid,  although  no  action  was  then 
pending.  The  authorities  in  support  of  this 
decision  are  cited  in  the  opinion  of  Judge 
Burks.  No  satisfactory  or  substantial  differ- 
ence is  perceived  between  a  judgment  of 
that  sort  and  a  judgment  confessed  in  the 
clerk's  office.  It  is  very  true  the  statute 
provides  that  in  any  suit  the  defendant  may 
confess  judgment  in  the  clerk's  office. 

Inasmuch,  however,  as  the  object  of  the 
writ  is  to  notify  the  defendant  of  the  claim 
asserted,  and  to  afford  him  an  opportunity  of 
making  defence,  if  he  consents  to  appear,  or 
w^aive  the  service  of  process,  and  confesses 
the  demand,  he  cannot  afterwards  be  heard 
to  say  that  no  process  was  in  fact  issued. 


motion  the  court  declined  to  entertain  at  that  ,  To  permit  him  to  do  so  would  be  to  perpet- 
time  He  then  moved  to  be  allowed  time  to  uate  a  fraud  on  the  plaintiff,  who  has  been 
nr^nare  a  petition  for  a  mandamus  to  com- 1  led  by  the  defendant's  conduct  into  an  ac- 

mand  the  clerk  to  make  the  entry  of  i  ceptance  of  the  judgment  as  valid  security. 
709       ♦said  confession  and  judgment  in  the    Where,  as  in  the  present  case,  the  defendant 

record  book;  but  the  court  declined  |  does  not  complain,  third  persons  cannot  be 
I  permitted  in  a  collateral  proceeding  to  im- 


at  this  time  to  entertain  said  motion. 

A.   R.  Blakey.  Hundley  and  Hunter,  for 


*^ James  "g"&  W.  W.  Field,  for  the  appellees. 
STAPLES,  J.,   delivered   the   opinion   of 

the   court.  ...  r  n  1 

The  appellant,  as  administrator  of  Samuel 

Shadrack,  claims  to  be  a  judgment  creditor 
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peach  the  judgment  as  a  mere  nullity.  The 
statute  provides  that  a  confession  of  judg- 
ment is  equal  to  a  release  of  errors.  The 
effect  is  to  conclude  the  right  and  estop  the 
partv  to  object  to  the  regularity  of  the  pro- 
ceedings. In  a  number  of  cases  the  judg- 
ment confessed  has  been  considered  as  in 
the  nature  of  a  contract. 
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In  Newsbaum  v.  Keim,  24  New  York  R. 
325,  327,  Denio,  J.,  delivering  the  opinion  of 
the  court,  said,  "It  was  an  ancient  and  well 
settled  practice  of  the  courts  to  allow  judg> 
ments  to  be  recovered  by  confession,  either 
without  action  or  pending  an  action.  Such 
judgments  rested,  as  they  still  do  rest,  upon 
the  simplest  of  all  foundations — that  of  con- 
sent.   See  also   Secrist  v.  Zimmerman, 

711  5P.  F.Smith's  R.   *440;  Bush  v.  Han- 
son, 70  Illi.  R.  480.    In  Wells  v.  Morton, 

10  Wise.  R.  468,  it  was  said  that  the  practice 
of  allowing  clerks  and  prothonotaries,  in 
vacation  and  in  the  absence  of  the  court,  or 
judge,  and  without  his  authority,  to  enter 
and  record  judgments  by  confession,  is  of 
very  ancient  date.  It  had  its  origin  soon  af- 
ter the  substitution  of  written  for  oral  plead- 
ings, and  still  prevails  in  England.  And  in 
the  Insurance  Company  of  the  Valley  of 
Virginia  v.  Barley's  adm'r,  16  Gratt.  363,  the 
President  said,  "To  confess  a  judgment,  es- 
pecially  in  the  office,  is  neither  to  prosecute 
or  defend  a  suit,  but  to  carry  into  effect  an 
agreement  of  the  parties."  These  authorities 
are  cited  simply  for  the  purpose  of  showing 
the  course  of  judicial  decision  on  this  sub- 
ject; others  might  be  referred  to  to  the  same 
effect.  Some  of  them  are  cited  in  the  brief 
of  the  learned  counsel  for  the  appellant.  In- 
deed, it  is  believed  that  the  practice  has  been 
very  common  with  some  of  the  clerks  of 
taking  a  confession  of  judgment  without  is- 
suing a  writ.  In  some  cases  the  defendant 
expressly  waives  service  of  process.  The  ef- 
fect is  precisely  the  same,  for  the  confes- 
sion of  judgment  itself  is  a  waiver,  and  oper- 
ates an  estoppel.  If  the  court  should  now 
declare  all  such  judgments  void,  the  result 
would  be  to  multiply  litigation,  disturb  ti- 
tles, and  bring  great  confusion  into  the  ad- 
ministration of  justice. 

In  the  second  place,  it  is  insisted  that  un- 
der the  statute  every  judgment  confessed  in 
the  clerk's  office  must  be  entered  of  record 
by  the  clerk  in  the  order  or  minute  book; 
that  no  such  entry  was  ever  made  in  this 
case;  that  the  only  proof  of  the  alleged  con- 
fession of  judgment  is  an  endorsement  upon 
the  declaration;  that  this  endorsement  is 
not  signed  by  any  one,  nor  does  it  appear  in 
whose  handwriting  it  is. 

The  endorsement  referred  to  is  in  the 
following  words: 

"1868 — March  4th.  Judgment  confessed 
in    clerk's    office     by     defendant     for 

712  $1,641.69,  amount  of  within  bond,  *with 
legal   interest   thereon   from   23d   Au- 
gust, 1858,  till  payment,  and  costs  $4.62." 

The  bond  is  filed  with  the  declaration,  the 
commissioner  states  that  the  endorsement  is 
by  the  clerk,  and  the  calculation  of  the  cost 
tends  to  show  that  it  was  his  act,  besides  the 
presumption  derived  from  the  fact  that  the 
paper  must  have  been  in  his  possession  and 
under  his  control.  This  certainly  is  sufficient 
proof  of  the  handwrit'no:  of  the  clerk  in  the 
absence  of  any  rebutting  testimony.  The 
question  is,  is  this  a  valid  judrment,  or, 
more  strictly  speaking,  is  there  sufficient  ev- 
idence of  a  judgment  confessed ''n  the  office? 

It   is  very  true,  the  statute   requires  the 


clerk  to  enter  the  judgment  in  his  order  or 
minute  book;  but  does  his  failure  to  make 
the  entry  invalidate  a  judgment  which  is 
proved  to  have  actually  been  confessed? 

Numerous  cases  have  been  cited  upon  the 
statutes  of  the  different  states  requiring  all 
judgments  to  be  docketed.  Upon  this  ques- 
tion the  decisions  are  very  conflicting.  In 
many  of  them  it  has  been  held  that  it  is  the 
duty  of  the  creditor  to  see  to  it  that  his 
judgment  is  properly  docketed.  If  he  fails 
to  do  so,  he  loses  the  benefit  of  the  judg- 
ment lien.  But  in  all  these  cases  the  contro- 
versy was  between  the  judgment  creditor 
on  the  one  hand  and  the  bona  fide  purchaser 
on  the  other  for  valuable  consideration  with- 
out notice.  If,  in  the  present  case,  the  right 
of  such  a  purchaser  was  involved,  very  dif- 
ferent considerations  might  govern.  This, 
however,  is  a  controversy  between  credit- 
ors, who,  it  is  well  settled,  stand  upon  no 
higher  ground  than  the  common  debtor.  If 
the  judgment  is  valid  as  to  the  debtor,  it  is 
equally  so  as  to  the  creditor,  unless  it  can 
be  impeached  by  some  ground  of  fraud  or 
collusion. 

The   authorities   generally   hold    that    the 
statutes  relating  to  the  recordation  of  deeds 
and  docketing  of  judgments  are  merely  di- 
rectory, and  the  failure  of  the  clerk  or  other 
officer  to  comply  with  their  provisions 
713       cannot    affect  'the   ♦rights    of    parties 
claiming  under  such   deeds   or  judg- 
ments.    In    Beverley    r.    Ellis    &    Allan,    1 
I  Rand.  102.  it  is  decided  that  where  a  deed  is 
I  duly  proved,  or  acknowledged,  and  left  with 
'  the  clerk  for  recordation,  it  is  considered  as 
recorded   from   that   time,   although    it    was 
never  recorded,  but  lost  by  the  negligence 
of  the  clerk. 

In  Rollins  v,  Henry,  78  N.  C.  342.  it  was 
held  that  the  requirement  of  the  statute  that 
a  judge  shall  sign  all  judgments  rendered  in 
court,  is  merely  directory,  and  his  omission 
to  do  so  will  not  vitiate  as  to  strangers:  and 
this  principle  is  applied  even  where  the  judg- 
ment was  rendered  without  any  case  in  court. 
See  also  Hesse  v.  Mann  et  als.,  40  Wise.  560; 
Sheldon  v.  Stryker,  34  Barb.  R.  120. 

Without,  however,  multiplying  citations 
'  on  this  point,  it  will  be  sufficient  to  notice 
the  case  of  Diggs'  ex'or  v.  Dunn's  ex'or,  1 
Munf.  56.  In  that  case  it  was  held  that  al- 
though the  statute  required  that  all  judsr- 
ments  of  the  county  court  by  default  sho^'ld 
be  entered  up  by  the  clerk  as  of  the  last  dar 
of  the  term,  it  was  nevertheless  a  valid 
judgment,  notwithstanding  the  failure  of  the 
clerk  to  make  the  entry.  Whatsoever  may 
be  the  functions  of  the  clerk  in  recording  a 
j  confession  of  judgment,  his  duty  in  enter- 
ing up  the  judgment  upon  the  njinute  book. 
under  the  statute,  is  purely  ministerial;  and 
if  he  fails  to  do  so,  it  is  simply  a  clerical 
misprision  which  may  afterwards  be  cot^ 
rected  by  the  court  or  bv  the  clerk  himself. 
In  Humbolt  M.  &  M.  Co.  v.  Terry,  11  Ne- 
vada  R.  237,  242,  it  was  conceded  that  the 
clerk  had  not  complied  with  the  statute  in 
entering  up  the  judgments  confessed  in  va- 
cation. But  the  court  said  the  legal  eflfect 
of     the     entry     and     endorsement    of     the 
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clerk  is  the  same  as  if  he  had  made  it  on  the 
back  of  the  statement,  and  entered  in  a 
judgment  book  a  final  judgment,  in  strict 
compliance  with  the  provisions  of  the  stat- 
ute. In  proceedings  under  the  statute  au- 
thorizing a  judgment  by  confession,  there 
is    no  suit,  no  recovery,  no  declaration. 

714  The  clerk  is  not  invested  with  *any  ju- 
dicial function;  he  has  nothing  to  con- 
sider, order,  adjudge  or  decree.  The  statute 
directs  the  judgment,  and  the  clerk  acts  as 
the  agent  of  the  statute  in  writing  out  and 
filing  its  judgment  among  the  records  of  the 
court.  Hempstead  v,  Drummond,  1  Fin- 
ney's Wise.  R.  334;  Wells  v.  Morton,  10 
Wise.  R.  68.  See  also  opinion  of  Judge 
Tucker  in  Eubank  v.  Ralls'  ex'or,  4  Leigh, 
308,  315-319,  and  the  note  of  the  case  of 
Garland  v.  Marx,  Id.  325. 

In  the  case  of  Crownell  v.  The  Bank  of 
Pittsburg,  2  Wallace,  Jr.,  C.  C.  R.,  pages  569, 
585,  Mr.  Justice  Grier  delivered  a  well  consid- 
ered opinion,  lU'which  he  discussed  at  much 
length  some  of  the  points  in  the  case.  In  the 
course  of  that  opinion,  he  said:  "Assuming 
it  in  the  last  place  to  be  absolutely  neces- 
sary that  the  entry  of  the  judgment  should 
be  copied  in  the  folio  docket,  the  omission 
to  do  so  is  a  clerical  error  or  misprision, 
which  may  be  amended  at  any  time.  A 
court  may  possibly  not  have  the  power  to 
liter  or  vacate  its  own  judgments,  duly  re- 
corded, after  the  term  to  which  they  have 
been  entered.  But  that  any  misprision,  omis- 
sion or  mistake  of  the  clerk  may  be  amended 
nt  any  time  when  the  record  shows  anything 
to  amend,  has  never  been  controverted  since 
the  statute  of  1  Edward,  111,  c.  6.  It  is  a 
power  vested  in  every  court,  and  one  which 
it  is  their  duty  to  exercise  in  a  proper  case, 
in  order  that  suitors  may  not  suffer  by  the 
carelessness  or  mistakes  of  clerks  and  other 
officers."  In  support  of  this  proposition,  he 
cited  numerous  authorities.  The  case  of 
Craig  V.  Alcorn,  46  Iowa  R.  560,  is  also  a 
decision  bearing  upon  the  same  point. 

The  cases  cited  establish,  what  is  sufficient- 
ly obvious  upon  principle,  that  the  omission 
of  the  clerk  to  make  the  proper  entry  will 
not  be  permitted  to  prejudice  the  creditor; 
and  if  necessary,  the  court  will  at  any  time, 
upon  application,  direct  the  omission  to  be 
supplied.  The  learned  counsel  for  the  ap- 
pellee seems,  however,  to  sunpose  that  under 
our  statute  such  application  ought  to 

715  have  been  *made  to  the  court  at  its 
next    term    after    the    judgment    was 

confessed.  This,  however,  is  a  mistake. 
After  the  judgment  is  entered  on  the  order 
or  minute  book,  it  becomes  as  final  and 
valid  as  if  entered  in  court.  It  would, 
therefore,  be  beyond  the  control  of  the 
court  but  for  the  provision  giving  the  court 
control  of  all  proceedings  in  the  office 
during  the  preceding  vacation.  These  pro- 
visions were  not  intended,  however,  to  limit 
the  power  of  the  courts  in  correcting  the 
mistakes  and  misprisions  of  clerks  but  to 
give  control  of  judgments  which  would 
otherwise  be  beyond  the  reach  of  the  court. 
The  circuit  court  might  now  compel  the 
clerk  of  that  court  to  enter  the  judgment  in 
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the  minute  book.  The  clerk  might  do  so  of 
his  own  accord,  without  such  direction,  be- 
cause the  statute  requires  that  he  shall  do 
so,  and  there  is  no  limitation  as  to  the  time 
in  which  it  shall  be  done.  It  has  been  sug- 
gested, however,  that  it  was  incumbent 
upon  the  appellant  first  to  apply  to  the  circuit 
court,  and  have  the  judgment  entered  on  the 
minute  book,  before  he  can  rely  upon  it  in  the 
chancery  court.  This,  perhaps,  would  have 
been  the  more  regular  course. 

It  seems  that  the  appellant  in  the  court 
below  did  ask  for  time  that  he  might  take 
the  very  step  to  haVe  the  entry  made;  but 
his  request  was  refused.  Now,  it  is  clear 
that  the  delay  asked  for  could  not  mate- 
rially have  affected  any  of  the  parties,  and 
it  ought  to  have  been  granted  in  the  inter- 
ests of  justice,  if  the  entry  or  amendment 
was  essential  to  the  protection  of  the  ap- 
pellant's rights. 

But  we  think  that  under  all  the  circum- 
stances of  this  case  no  such  application  and 
no  actual  entry  were  necessary,  and  the,  au- 
thorities already  cited  establish  the  proposi- 
tion. In  the  case  of  Digges  v.  Dunn's  ex'or, 
1  Munf.,  already  cited,  an  action  Was  brought 
on  the  judgment,  and  although  the  clerk  had 
not  entered  it  up  upon  his  order  book,  it  was 
nevertheless  treated  as  a  valid  judgment,  as 
of  thfc  last  day  of  the  court,  under  the 
statute.  The  court  considered  the 
716  *omission  as  a  mere  clerical  mis- 
prison, which  could  not  prejudice  the 
party,  and  that  the  judgment  was  equally 
valid,  as  though  the  clerk  had  performed 
his  duty  in  the  premises. 

In  the  case  before  us,  if  application  were 
made  to  compel  the  clerk  to  niake  the  en- 
try, it  must  of  necessity  be  to  the  judge 
sitting  in  this  case  as  a  chancellor.  It  is 
not  seriously  pretended  that  the  judgment 
was  not  confessed,  or  that  there  was  any 
fraud  or  unfair  conduct  in  either  of  the  par- 
ties. The  justice  of  the  debt  is  not  con- 
troverted by  any  one.  The  debtor  himself  is 
before  the  court  and  makes  no  complaint.  If 
the  entry  of  the  judgment  should  be  actually 
made,  it  would  be  upon  the  evidence  now  be- 
fore us.  The  validity  of  the  judgment  arises 
from  the  confession,  the  actual  consent  of  the 
defendant,  and  not  from  the  entry  of  the  clerk. 

The  object  of  the  entry  is  to  give  the 
judgment  a  more  enduring  form;  where  it 
might  be  perserved,  seen   and   inspected. 

The  court  being  fully  satisfied  that  the 
judgment  was  confessed  for  a  debt  justly 
due,  that  there  is  no  fraud  or  collusion,  no 
good  reason  is  perceived  why  it  should  not 
give  effect  to  the  judgment,  without  turning 
the  party  around  to  the  law  side  of  the 
court  simply  for  the  purpose  of  having  the 
judgment  entered  on  the  minute  book. 

For  these  reasons  we  are  of  opinion  that 
the  circuit  court  erred  in  rejecting  the  judg- 
ment in  behalf  of  the  appellant  confessed  on 
the  4th  March,  1868,  as  a  judgment  lien  of  tho 
3d  class,  as  represented  by  its  commissioner. 

To  that  extent  the  decree  is  reversed,  and 
remanded  for  further  proceedings,  in  con- 
formity with  the  views  herein  expressed. 
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The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
717  the  judgment  alleged  to  have  *been  con- 
fessed in  the  clerk's  office  of  the  cir- 
cuit court  of  Orange  county  on  the  4th  of 
March,  1868,  by  David  Pannill  in  favor  of 
the  administrator  of  Samuel  Shadrark,  de- 
ceased, is  a  valid  judgment,  and  that  the 
said  circuit  court  erred  by  its  decree  of 
October  6th,  1875,  in  rejecting  the  debt  of 
$2,923.39,  *'as  a  judgment  of  the  third  class 
of  liens  according  to  the  report  of  the  com- 
missioner. 

Wherefore,  for  the  error  aforesaid,  it  is 
decreed  and  ordered,  that  so  much  of  said 
decree  of  October  6th,  1875,  as  is  in  conflict 
with  that  decree  be  reversed  and  annulled, 
and  that  the  appellants,  William  T.  Wool- 
fork  and  Dabney  Minor,  A.  Thompson  and  H. 
T.  HoUaday,  do  pay  to  the  appellant  this  costs 
by  him  expended  in  the  prosecution  of  his  ap- 
peal and  supersedeas  aforesaid  here.  And 
this /court  proceeding  to  render  such  decree 
as  the  said  circuit  court  ought  to  have  ren- 
dered, it  is  further  ordered  and  decreed  that 
the  execption  of  the  said  William  T.  Wool- 
folk  and  Dabney  Minor,  A.  Thompson  and 
H.  T,  HoUaday  to  the  report  of  Commis- 
sioner John  G.  Wilkerson,  filed  September, 
1876,  be  overruled,  and  said  judgment  so 
confessed  as  aforesaid  be  declared  valid  ac- 
cording to  the  report  of  said  commissioner. 
And  the  cause  is  remanded  to  said  circuit 
court  to  be  further  proceeded  within  con- 
formity wfth  this  decree. 

Decree  reversed. 


718         *Collier   v.  The   Southern   Express 
Co. 

January  Term,   1880,  Richmond. 

E  wae  employed  by  the  S  Express  Co.  as  freight  clerk 
tt  P,  and  whilst  so  employed  executed  a  bond,  with 
•uretiea,  by  which,  after  reciting  that  whereas  E  is 
to  be  hereafter  employed  by  the  S  Express  Co.  in  its 
bUBineas  of  forwarding  by  different  railroads,  &c., 
package!  of  any  and  all  kinds,  and  movable  prop- 
erty, including  money  and  securities  for  money,  E, 
in  consideration  of  said  employment  and  the  com- 
pensation he  is  to  receive  from  said  Co.  for  his  serv- 
ice!, covenants,  &c.,  that  he  will  well  and  truly 
perform  all  the  duties  required  of  him  in  said,  em- 
ployment and  truly  account  for  all  money,  &c., 
which  may  come  to  his  possession  or  control  by  said 
employment,  &c.  And  E  and  his  sureties  bound 
themaelves  for  the  faithful  performance  of  the  above 
covenants  by  E  in  the  penalty  of  $2,000.  After  the 
execution  of  this  bond.  E  was  raised  to  the  office 
of  principal  agent  of  the  Cd.  at  P,  and  whilst  acting 
M  such  principal  agent  embezzled  money  which  came 
into  hit  hands — Held: 

1.  Oonetrnction  of  'Written  Instrmnente — 
ProTlnoe  of  Court.* — There  being  no  dispute 
about  the  facts,  it  is  for  the  court  to  construe  the 
Inatrument,  and  the  jury  are  bound  to  take  the 
construction  of  the  court  as  correct. 


•Oonetrnctlon  of  "Written  Inwtmmente — 
Pro-rlnee  of  Court. — See  19  Am.  &  Eng.  Enc.  of 
taw   (1st  Ed.),  646  et  seq. 


a.  Embesslement— Liabllltr  of  Svretflc* 
on  Emplorment  Bond.— The  obligation,  by 
its  terms,  extends  to  any  employment  of  £  by 
the  Express  Co.,  and  the  sureties  are  liable  to  the 
Co.  for  the  money  embezzled  by  E  whilst  acting 
as  principal  agent  of  the  Co.  at  P. 

This  was  an  action  of  debt  in  the  hustings 
court  of  the  city  of  Petersburg,  brought  by 
the  Southern  Express  Company  against 
Hugo  G.  Evans,  T.  T.  Broocks  and  Robert 
W.  Collier.  There  was  a  verdict  and  judg- 
ment   in    favor    of   the    plaintiffs    for 

719  $868.68,  with  interest  from  the  3lst  ♦of 
July,  1875.  And  thereupon  Collier  ap- 
plied to  a  judge  of  this  court  for  a  writ  of 
error  and  supersedeas;  which  was  allowed 
The  case  is  fully  stated  in  the  opinion  of 
the  court,  delivered  by  Judge  Burks. 

J.  Alfred  Jones,  for  the  appellant. 

R.    G.    Pegram   and   Ould    &   Carrington. 
for  the  appellees. 

BURKS,  J.,  delivered  opinion  of  the  court 

This  is  a  writ  of  error  to  a  judgment  of 
the  hustings  court  of  the  city  of  Petersburg. 

The  plaJnliff  in  error  was  one  of  the  de- 
fendants in  an  action  of  debt  brought  by  the 
Southern  Express  Company  on  a  bond,  with 
condition,   of  the   tenor   following: 
"$2,000. 

"Whereas,  Hugo  G.  Evans  is  to  be 
hereafter  employed  by  the  Southern  Ex- 
press Company,  in  its  business  of  forward- 
ing by  different  railroads,  steamboats  and 
other  kinds  of  conveyance,  packages  of  any 
and  all  kinds,  and  movable  property,  includ- 
ing   money    and    securities    for    money. 

"Now,  therefore,  know  all  men  by  these 
presents,  that  I,  the  said  Hugo  G.  Evans,  in 
consideration  of  said  employment  of  the 
compensation  which  I  am  to  receive  from 
said  company  for  my  services  therein,  do  here- 
by covenant  with  said  company,  and  bind  ray- 
self,  my  heirs,  executors  and  administrators, 
that  I  will  at  all  times  well  and  truly  perfonn 
all  the  duties  required  of  me  in  said  employ- 
ment, and  well  and  truly  account  for  all  money 
and  property  of  every  description  which  may 
come  into  my  possession  or  control,  by  reason 
of  said  employment,  and  make  good  all  loss  or 
damage    which    may    happen    to    such 

720  *money  or  property   while   under  my 
control,  for  which   I   may  be  legally 

responsible;  and  indemnify  and  save  harm- 
less the  said  company  from  all  liability  on 
account  of  my  fault  or  neglect.  And  for  the 
faithful  performance  of  the  foregoing  cove- 
nants. I,  the  said  Hugo  G.  Evans  as  principal, 
and  T.  T.  Broocks,  R.  W.  Collier,  as  his 
surety,  do  hereby,  jointly  and  severally,  bind 
ourselves,  our  heirs,  executors  and  adminis- 
trators, to  the  Southern  Express  Company 
aforesaid,  in  the  sum  of  two  thousand  dollars. 
"In  testimony  whereof,  we  hereto  set  our 
hands  and  seals,  this  eighteenth  dav  of 
March,  1872. 

"Hugo  G.  Evans.       fSeal.] 
"T.  T.  Broocks.        fScaL] 
"RoBT.  W.  CoLLnSR,   [Seal.] 
"Witness: 

"A.  W.  Archer, 
"V.  Johnson." 
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The  declaration  alleges,  that  after  the  date 
of  the  bond,  Evans  was  employed  by  the 
plaintiff  in  the  business  described  in  the 
bond,  and  as  such  employee,  on  the  22d  day 
of  December,  1874,  and  on  divers  days 
thereafter  from  time  to  time,  received  from 
the  plaintiff,  in  due  course  of  his  employ- 
ment, sundry  packages  of  money  specified 
for  delivery  to  certain  persons  namecf,  which 
he  failed  and  neglected  to  deliver  and  has 
never  delivered,  as  was  his  duty  to  do  ac- 
cording to  the  course  of  his  employment. 

The  principal  defendant,  Evans  made  a 
formal  defence,  Broocks  had  judgment  in 
his  behalf  on  a  plea  of  bankruptcy,  and  Col- 
.  lier  (the  plaintiff  in  error  here)  alone  con- 
tested the  plaintiff's  right  of  recovery  on 
the  merits,  the  defence  relied  on  being  pre- 
sented by  two  special  pleas  filed  jointly  in 
the  names  of  himself  and  Broocks  as  sureties. 

We  perceive  no  difference  in  the  two 
pleas.  They  aver,  in  substance,  that  accord- 
ing to  the  true  intent  and  meaning  of  the 
bond  declared  on,  the  said  defendants 

721  were    *bound,    and    only   bound,    for 
the  faithful  performance  of  the  duties 

required  by  the  plaintiff  of  the  principal,  Ev- 
ans, in  the  employment  had  in  view  by  the  par- 
ties to  the  bond  at  the  time  it  was  entered  into 
— ^to  wit:  for  the  faithful  performance  by 
Evans  of  his  duties  as  freight  clerk  of  the 
plaintiff;  that  while  the  said  Evans  was  so 
employed  as  freight  clerk,  he  kept  and  per- 
formed the  condition  of  the  bond  faithfully 
in  all  respects,  and  committed  no  breach  of 
said  condition;  that  on  the  1st  day  of  Sep- 
tember, 1874,  the  plaintiff,  without  the  con- 
sent of  the  defendants  or  either  of  them, 
raised  the  said  Evans  from  the  employment 
of  freight  clerk  to  the  higher  and  more  re- 
sponsible employment  of  agent,  the  duties 
and  responsibilities  of  which  latter  employ- 
ment were  far  greater,  and  the  risks  of  loss 
far  graver,  the  pay  of  which  was  larger  and 
the  temptation  to  peculation  more  serious, 
and  the  usual  bond  lequired  was  in  a  larger 
penalty,  and  that  in  said  last-named  em- 
ployment the  said  defendants  never  agreed 
or  contemplated  becoming  sureties  under 
and  by  virtue  of  the  bond  sued  on. 

And  they  further  aver,  that  the  defaults 
alleged  in  the  declaration  occurred  while 
Evans  was  employed  as  agent  as  aforesaid, 
and  not  while  he  was  employed  as  freiQ:ht 
clerk,  and  that  therefore  they  are  not  liable 
for  such  defaults  by  virtue  of  said  bond 
and  the  condition  thereof. 

There  was  no  conflict  in  the  evidence 
given  on  the  trial,  and  it  viay  therefore  be 
taken  as  true.  Briefly  stated,  the  proof  was  to 
the  effect  that  at  the  time  the  bond  was  given 
Evans  was,  and  had  been  for  some  time  pre- 
vious, in  the  plaintiff's  employment  as 
freight  clerk,  in  which  service  he  continued, 
without  committing  any  default,  until  19th 
of  November.  1873,  when  he  was  assigned 
to  duty  as  acting  principal  agent  at  Peters- 
burg, and  on  the  1st  day  of  September,  1874, 
he  was  assigned  to  duty  as  principal  agent 
at  said  city,  in  which  capacity  he  served 
until  July  29,  1875;  and  that  during  his 

722  employment  as   such   principal    *agent, 


of  the  funds  which  came  into  his  hands  as 
such  agent  he  embezzled  various  sums  of 
money,  amounting  in  the  aggregate  to 
$868.68,  which  he  never  accounted  for  to  the 
parties  entitled  thereto ;  that  the  duties  and  re- 
sponsibilities imposed  by  the  plaintiff  upon  its 
employees  were  varied  and  diverse,  their  du- 
ties, responsibilities  and  pay  were  different, 
and  the  penalties  of  bonds  required  of  them 
were  regulated  by  the  nature  of  the  duties 
and  responsibilities  imposed;  that  the  du- 
ties of  the  freight  clerk  involved  the  hand- 
ling of  packages  of  money  and  valuables, 
and,  in  the  absence  of  the  principal  agent, 
as  was  occasionally  the  case,  he  filled  the 
office  and  discharged  for  the  time  the  duties 
of  the  principal  agent,  and  even  when  said 
agent  was  present,  but  otherwise  employed, 
the  said  Evans,  as  freight  agent,  was  au- 
thorized to  receive  and  did  receive  and  re- 
ceipt for  packages  of  money  or  goods  de- 
livered to  the  plaintiff  for  transportation. 
It  was  further  proved,  that  it  was  and  is  the 
custom  and  usage  of  the  plaintiff  to  assign 
its  employees  to  the  performance  of  such 
duties  as  may  be  deemed  proper,  and  not  to 
engage  them  in  any  particular  capacity,  and 
that  the  bond  sued  on  is  in  its  terms  pre- 
cisely like  the  bond  taken  from  all  its  em- 
ployees since  the  year  1867. 

After  all  the  evidence  had  been  given,  in- 
structions to  the  jury  were  asked  for  on 
both  sides,  and  the  court,  rejecting  those 
tendered  by  the  defendants,  on  the  motion 
of  the  plaintiff,  gave  the  following:  "If  the 
jury  believe,  from  the  evidence,  that  Hugo  G. 
Evans,  while  he  was  in  the  employment  of 
the  plaintiff  in  its  business,  and  after  the 
execution  of  the  writing  obligatory  in  the 
declaration  mentioned,  received  in  due  course 
of  his  said  employment  the  money,  goods,  or 
property  in  the  declaration  mentioned,  to 
be  forwarded  or  delivered  to  the  person  or 
persons  to  >Vhom  the  same  were  directed,  and 
that  he  failed  to  forward  or  deliver  the  same, 
and  has  failed  to  account  for  the  same  to  the 
plaintiff,  and  to  indemnify  and  save 
723  harmless  *said  plaintiff  from  all  loss 
and  liability  on  account  of  said  failure, 
then  the  said  defendants  are  liable  to  the 
plaintiff  for  the  amount  or  value  of  said 
money,  goods,  and  property  so  received,  but 
not  forwarded  or  well  and  truly  accounted 
for  by  the  said  Hugo  G.  Evans." 

The  defendants,  by  counsel,  excepted  to 
the  giving  of  this  instruction,  and  also  to 
the  refusal  of  the  court  <o  give  the  instruc- 
tions asked  for  by  them.  The  plaintiff  had 
a  verdict,  which  the  defendants  moved  to 
set  aside,  on  the  ground  that  it  was  contrary 
to  the  law  and  the  evidence.  The  motion 
was  overruled,  and  the  defendants  again  ex- 
cepted. There  was  judgment  for  the  plain, 
tiff,  according  to  the  verdict;  of  which 
judgment  the  defendant  Collier,  as  plain- 
tiff  in    error   here,    is    now    complainmg. 

It  must  be  conceded  that  if  the  instruc- 
tion given  was  proper,  the  verdict  of  the 
jury  was  plainly  right;  for  the  facts  on  which 
the  liability  of  the  defendants  depended,  under 
the  direction  of  the  court,  as  we  have  seen, 
were  fully  and  clearly  proved. 
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'  The  question  then  is,  was  the  instruction 
proper?  We  think  it  was.  It  assumed,  and, 
in  our  opinion,  rightly  assumed,  the  con- 
struction of  the  obligation  sued  on,  and  the 
construction  given  was  correct. 

The  rule,  as  laid  down  by  Baron  Parke 
in  Neilson  v.  Harford,  8  Wees.  &  Welsh. 
806,  823,  is  generally  accepted.  "The  con- 
struction of  all  written  instruments,"  he 
says,  "belongs  to  the  court  alone,  whose  duty 
it  is  to  construe  all  such  instruments  as  soon 
as  the  words  in  which  they  are  couched,  and 
the  surrounding  circumstances,  if  any,  have 
been  ascertained  as  facts  by  the  jury ;  and  it  is 
the  duty  of  the  jury  to  take  the  construction 
from  the  court,  either  absolutely,  if  there  be 
no  words  of  art  or  phrases  used  in  commerce, 
and  no  surrounding  circumstances  to  be  as- 
certained; or  conditionally,  when  those  words 
or  circumstances  are  necessarily  referred 
to  them.  Unless  this  were  so.  there  would 
be  no  certainty  in  the  law,  &c.    See 

784  also   ♦Brown's   Leg.    Max.   104,    (side 
p.);  1  Chitty  on  Contracts,  (11  Amer. 

ed.),  103;  Talbot  v,  R.  &  D.  R.  R.  Co.,  3  Va. 
Law  Journal,  483,  485;  31  Gratt.  685. 

There  is  nothing  obscure,  equivocal  or 
ambiguous  in  any  of  the  terms  employed  in 
the  instrument,  which  was  the  subject  of 
construction  in  the  present  case.  There,  are 
no  terms  of  art,  or  science,  or  words  of  a 
technical  nature  or  peculiar  import,  but  the 
whole  writing  is  couched  in  the  plain  lan- 
guage in  common  use.  As  the  evidence  was 
not  conflicting,  the  surrounding  circum- 
stances relied  on  may  be  accepted  as  facts 
established,  in  like  manner  as  if  found  by 
the  jury.  It  was  the  province  of  the  court 
to  construe  the  bond  in  the  light  of  these 
facts,  but  the  construction  was  limited,  by 
the  rules  of  law,  to  the  language  employed 
in  the  instrument.  "The  writing,"  says 
Greenleaf,  "may  be  read  by  the  light  of  sur- 
rounding circumstances  in  order  more  per- 
fectly to  understand  the  intent  and  meaning 
of  the  parties;  but.  as  they  have  constituted 
the  writing  to  be  the  only  outward  and  relia- 
ble expression  of  the  meaning,  no  other 
words  are  to  be  added  to  it,  nor  substituted 
in  its  stead.  The  duty  of  the  court  in  such 
cases  is  to  ascertain,  not  what  the  parties 
may  have  secretly  intended,  as  contradis- 
tinguished from  what  their  words  expressed; 
but  what  is  the  meaning  of  the  words  they 
have  used."  l  Greenl.  Ev.  §  277.  See  also 
what  is  said  by  Abbott.  C.  J-  in  Beaumont 
V.  Field,  18  Eng.  C.  C.  L.  R.  334,  and  by 
Parks,  J.;  in  Doe  v.  Templeman,  24  Eng. 
C.  L.  R.  336,  343. 

Ordinarily,  a  reference  to  what  are  called 
"surrounding  circumstances,"  observes  Mr. 
Justice  Strong  in  a  recent  case,  is  allowed 
for  the  purpose  of  ascertaining  the  subject 
matter  of  a  contract,  or  for  an  explanation 
of  the  terms  used;  not  for  the  purpose  of 
adding  a  new  and  distinct  understanding. 
Maryland  v.  R.  R.  Co.,  22  Wall.  U.  S.  R. 
105,  113. 

Applying  these   principles,   we   are 

785  of  opinion  that  the  *  learned  judge  o! 
the  hustings  court  rightly  construed  the 

obligations  of  Evans  and  his  sureties  as  ex- 


tending to  employment  generally  in  the 
business  of  the  plaintiff.  The  language  of 
the  bond  is,  "Whereas  Hugo  G.  Evans  is 
to  be  hereafter  employed,"  &c.  How  "cm- 
ployed?"  It  is  not  said  that  he  is  to  be  em- 
ployed specially  as  freight  clefk,  or  as  mes- 
senger, or  as  principal  agent,  or  as  acting 
agent,  or  in  any  particular  capacity,  but  that 
he  is  to  be  "employed  by  the  Southern 
Express  Company" — that  is,  generally  "in 
its  business,"  which  is  described  to  be  that 
of  "forwarding  by  different  railroads, 
steamboats  and  other  modes  of  convey- 
ance, packages  of  any  and  all  kinds,  and 
movable  property,  including  money  and 
securities  for  money;  and  the  condition 
of  the  bond  relates  to  "said  employment" 
Now,  if  the  construction  of  the  plaintiff  in 
error  is  to  prevail,  the  undertaking  by  the 
bond  was  limited  to  the  employment  of 
Evans  as  "freight  clerk."  It  is  necessary  to 
that  construction  to  add  a  new  term  to  the 
writing,  ,and  thus  the  "surrounding  cir- 
cumstances," established  by  parol  evidence, 
would  be  made  to  serve  the  purpose,  not  of 
explaining  the  language  used,  but  of  add- 
ing words,  the  effect  of  which  would  be  to 
essentially  alter  or  vary  the  obligation,  and 
create  a  different  undertaking;  which 
would  be  inadmissible. 

The  question  in  the  case  is  not  one  of 
mistake,  or  fraud,  or  deception,  or  anything 
of  the  kind,  but  of  construction  merely;  and 
we  are  of  opinion,  for  the  reasons  stated, 
that  the  court  below  did  not  err  in  its  rul- 
ings* on  the  instructions,  or  in  refusing  a 
new  trial,  and  that  the  judgment  com- 
plained of  should  be  affirmed. 

The    action    was    on    a   parol    obligation. 
Judgment  was  rendered  for  the  sum  found 
by  the  jury  and  for  costs.    Regularly,  the 
judgment  should  have  been  for  the  penaltr 
to  be  discharged  by  the  payment  of 
726      the  principal  sum  and  *interest  found 
by  the  jury,  the  costs.    But  the  error 
is  formal  merely.    The  judgment  might  be 
amended,  and,  as  amended,  affirmed;  but  it 
is  substantially  correct  as  it  is.  and  there  is 
no  necessity  of  changing  the  form  of  it- 
Judgment  affirmed. 


727       ^'Shelton  v.  Ficklm,  Trustee  St  als. 

January  Term,   1880,  Richmond. 

1.  Fixtures— Machinery.*— Where  the  machineiy 
in  a  factory  is  permanent  in  its  character  and  es- 
sential to  the  purpoles  for  which  the  building  isoc 
cupied  it  must  be  regarded  as  realty,  and  passes  witb 
the  building;  and  whatever  is  essential  to  the  par> 
poses  for  which  the  building  used  will  be  considered 
as  a  fixture  although  the  connection  between  tben 
may  be  sucb  that  it  may  be  severed  without  physical 

'Flxturen. — As  to  machinery  see  Green  v.  Phil- 
lips,  26  Gratt.  752;  Morotock  Ins.  Co.  r.  Rodefer,  92 
V'a.  753;  Haskin  &c  Co.  v.  Cleveland,  &c.  Co.  94  Vs. 
447;  13  Am.  &  Eng.  Enc.  of  Law  (2nd  Eu.)  664.  As 
to  what  are,  and  are  not,  fixtures,  see  generally  2 
Min.  Inst.  (4th  Ed.)  607  et  stq.;  1  Va.  Law  Reg.  626; 
2  Va.  Law  Reg.  203. 
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or  lasting  injury  to  either.  See  Green  y.  Phillips 
&  ah.,  6  Gratt.  752. 
2.  Same — Same. — B,  to  secure  a  debt  of  $3,000  for 
money  lent  to  him  by  S,  conveyed  to  C  in  trust  a 
lot  of  land  in  the  town  of  F,  described  as  containing 
one  acre  of  land  on  which  B  has  erected  a  planing 
mill  and  spoke  factory;  and  by  the  same  deed  he 
conveyed  and  assigned  to  C  a  policy  of  insurance 
he  had  taken  out  on  the  said  planing  mill,  spoke 
factory  and  machinery,  and  covenanted  to  keep  the 
policy  in  full  force  until  the  debt  was  paid.  The 
lot  and  building  independent  of  the  machinery  was 
not  worth  more  than  $1,000 — Held:  The  machinery 
in  the  building  passed  under  the  deed. 

This  was  a  suit  in  the  circuit  court  of 
Fredericksburg,  brought  by  J.  B.  Ficklin, 
surviving  trustee  in  a  deed  from  Braxton  & 
Barry,  conveying  all  the  property  of  the 
partnership  to  secure  their  debts,  against 
John  C.  Shelton  and  W.  P.  Conway,  trustee 
in  a  deed  from  Carter  M.  Braxton  to  secure 
a  debt  of  $3,000  to  John  C.  Shelton.  The 
only  question  in  the  case  was  whether  cer- 
tain machinery  in  a  building  conveyed  to 
Conway  passed  under  that  deed.  The  case 
as  viewed  by  this  court  is  set  out  in  the 
opinion  of  Judge  Christian.  There  was  a 
decree  in  favor  of  the  plaintiff,  and  an  ap- 
peal by  Shelton. 

723.  ♦A.  W.  Wallace,  for  the  appellant. 

Marye  &  Fitzhugh,  for  the  appellees. 

CHRISTIAN.  J.  This  case  is  before  us  on 
appeal  from  a  decree  of  the  circuit  court  of 
Fredericksburg. 

The  following  facts  are  proved  by  the 
record:  that  in  April,  1874,  Carter  M.  Brax- 
ton applied  to  W.  P.  Conway,  of  the  bank- 
ing house  of  Conway,  Gordon  &  Garnett, 
for  the  negotiation  of  a  loan  of  $3,000,  to 
secure  which  he  agreed  to  execute  a  deed 
of  trust  on  a  certain  lot,  factory  and  plan- 
ing mill,  and  the  machinery  therein  con- 
tained; the  said  Carter  M.  Braxton  repre- 
senting the  same  to  be  his  property  and  to 
be  worth  the  aggregate  sum  of  $9,000. 

Upon  this  security  the  appellant,  John  C. 
Shelton,  loaned  the  sum  of  $3,000.  negoti- 
ated by  the  said  W.  P.  Conway,  to  the  said 
Carter  M.  Braxton,  who  on  the  14th  April, 
1874,  executed  a  deed  by  which  he  conveyed  a 
certain  lot  of  land  in  the  town  of  Fredericks- 
burg, described  in  said  deed  as  containing 
one  acre  of  land,  "on  which  said  lot  of  land 
the  said  Carter  M.  Braxton  has  erected  a 
planing  mill  and  spoke  factory,"  in  trust  to 
secure  a  debt  to  John  C.  Shelton  for  the 
sum  of  $3,000,  evidenced  by  a  bond  payable 
three  years  after  date,  with  interest  from 
the  11th  day  of  April.  1874,  (pay  semi-annu- 
ally) at  the  rate  of  eight  per  centum  per  an- 
num. And  the  said  deed  further  provided  that 
whereas  the  said  Carter  M.  Braxton  had  ef- 
fected a  policy  of  insurance  on  the  said 
planing  mill,  spoke  factory  and  machinery. 
he,  by  the  same  deed  conveyed  and  assigned 
to  the  said  Conway,  for  the  purposes  of  the 
trusts  therein  declared,  the  said  policy  of 
insurance,  and  covenanted  and  bound  him- 
self to  renew  and  continue  said  insurance  in 


full  force  until  the  debt  secured  by  thd  said 
deed  of  trust  should  be  fully  paid 
789  off  and  discharged.  ♦And  the  said  C. 
M.  Braxton  further  bound  himself  in 
said  deed  punctually  to  pay  the  interest  on 
said  debt  and  the  premiums  on  said  insur- 
ance, and  that  the  failure  of  the  payment  of 
either  should  be  such  default  as  to  authorize 
the  trustee,  Conway,  upon  demand  of  the 
said  John  C.  Shelton  or  his  heirs  to  execute 
the  trusts  created  by  said  deed. 

This  deed  of  trust  was  admitted  to  record 
in  the  clerk's  office  of  the  corporation  ccurt 
of  Fredericksburg  on  the  15th  day  of  April, 
1874. 

It  was  further  shown  by  the  record  be- 
fore us  that  the  said  C.  M.  Braxton  formed 
and  entered  into  a  co-partnership  with  one 
John  C.  Barry  in  the  lumber  business  and 
for  the  manufacture  of  spokes,  staves  and 
such  other  articles  as  they  should  determine 
from  time  to  time  to  manufacture.  And,  ac- 
cording to  the  terms  of  the  partnership, 
Braxton  was  to  put  in  two-thirds  of  the  cap- 
ital and  Barry  one-third;  and  the  profits  to 
be  divided  upon  this  basis.  This  contract  of 
partnership,  though  reduced  to  writing,  was 
not  signed  by  the  parties,  nor  was  it  ever 
recorded;  biit  the  only  evidence  of  the  part- 
nerhsip  exhibited  to  the  public  was  a  sign 
placed  over  the  factory  and  advertised  in 
other  places,  in  these  words: 

"Braxton  &  Barry,  dealers  in  all  kinds  of 
lumber,  also  carriage  and  wagon  spokes,  at 
their  factory  and  planing  mill,  near  depot." 

On  the  29th  day  of  April,  1875,  Braxton 
&  Barry  executed  a  deed  of  trust  to  Ficklin 
and  McCracken,  trustees,  by  which  they 
conveyed  all  the  property,  assets  and  effects 
of  every  kind  and  description  belonging  to 
said  firm  and  to  which  said  firm  is  in  any 
manner  entitled,  embracing  the  following  prop- 
erty, to  wit:  all  the  spokes,  spoke  timber  ma- 
terial and  other  personal  property  at  the  spoke 
factory  operated  by  said  firm  in  the  town  of 
Fredericksburg;  also  all  debts  of  every  kind 
due  to  or  to  become  due  to  said  firm,  and 
all  choses  in  action,  rights,  credits 
780  and  ♦accounts  belonging  to  said  firm; 
also  four  mules  and*  a  wagon  belong- 
ing to  said  firm,  and  all  other  property  and 
assets  of  every  kind  and  description  belong- 
ing to  the  said  firm  or  in  which  they  have 
an  interest. 

This  property  was  conveyed  to  the  said 
trustees  upon  certain  trusts  declared  in  said 
deed,  not  necessary  now  to  be  referred  to, 
except  to  remark  that  the  objects  and  pur- 
poses of  said  deed  were  to  secure  the  part- 
nership creditors  of  Braxton  &  Barry,  and 
to  authorize  the  said  trustees  to  work  up 
the  material  on  hand  in  said  factory,  and 
to  sell*  all  the  property  belonging  to  said 
firm  conveyed  by  said  deed,  upon  such 
terms  of  cash  or  credit  as  they  might  deem 
most  judicious  and  best  calculated  to  real- 
ize the  best  prices  for  the  same. 

The  record  further  shows  that  the  pro- 
ceedinprs  in  this  case  were  commenced  by  a 
bill  of  injunction  filed  by  Ficklin,  one  of  the 
trustees  named  in  the  second  deed,  above  re- 
ferred to;  which  bill,  after  reciting  "that  W. 
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P.  Conway,  the  trustee  in  the  deed  of  the  14th 
April,  1874,  did,  on  the  4th  August,  1874,  close 
said  deed  by  a  sale  at  public  auction  of  the 
said  lot  on  which  said  factory  stands,  and  did 
also  undertake  to  sell  the  machinery  in  said 
building  belonging  to  the  partnership  of  Brax- 
ton &  Barry,  and  said  lot,  building  and  ma- 
chinery was  knocked  down  to  Terence  Mc- 
Cracken  at  the  price  of  $3,375 ;  being  less  than 
the  principal  and  interest  of  the  Shelton  debt 
— ^the  terms  being  one- third  cash  and  the  re- 
mainder in  one  and  two  years";  then  prayed 
"that  the  said  Conway  and  McCracken  may  be 
enjoined  and  restrained  from  paying  over 
any  of  the  proceeds  of  said  sale  to  said 
Shelton,  and  that  it  may  be  referred  to  the 
commissioner  of  your  honor's  court  to  as- 
certain what  proportion  of  the  purchase 
money  aforesaid  represents  a  fair  value  of 
the  machinery  embraced  in  said  sale,  or 
such  other  order  as  may  be  proper  to  protect 
the  social  creditors  of  said  Braxton  &  Barry, 
and  that  the  same  may  be  applied  to  the  sat- 
isfaction of  said  partnership  indebtedness,  and 

for   general    relief." 
731  *Conway,  the  trustee,  and  John  C. 

Shelton,  whose  debt  was  secured  by 
the  deed  of  the  14th  April,  1874,  filed  their 
joint  answer  to  this  bill  of  injunction,  in 
which  answer  they  admit  that  said  three 
thousand  dollars  was  loaned  to  Carter  M. 
Braxton  individually,  and  they  aver  and  are 
prepared  to  prove  that  the  following  is  the 
true  state  of  the  case,  and  of  the  facts  con- 
nected with  said  loan,  namely:  That  in  the 
month  of  April,  1874,  said  Carter  M.  Braxton, 
who  was  then  the  owner  of  the  freehold  to  the 
lot  and  factory  and  planing  mill  built  thereon, 
and  also  the  machinery  therein,  all  of  which 
lot,  building  and  machinery  was  owned  by  said 
Braxton  long  before  the  partnership  set  out 
in  the  bill  of  the  plaintiff,  applied  to  said 
respondent,  W.  P.  Conway,  a  banker  of 
Fredericksburg,  to  negotiate  a  loan  for  hiir 
for  $3,000,  on  the  lot,  factory,  planing  mill 
and  machinery  contained  in  and  forming 
part  of  said  factory  and  olanins:  mill,  tho 
said  Carter  M.  Braxton  representing  the 
same  to  be  his  property,  and  to  be  worth  in 
the  afi:gregate  the  sum  of  $9,000,  and  the 
said  Braxton  agreed  to  execute  a  deed  of 
trust  on  all  of  this  property  to  secure  the 
payment  of  said  $3,000  and  interest. 

They  further  aver  in  their  answer,  that  at 
that  time,  or  until  after  said  deed  was  ex- 
ecuted, they  had  no  notice  of  any  partner- 
ship agreement  existing  between  Braxton 
&  Barry,  but  they  knew  the  fact  that  the  free- 
hold had  been  purchased  by  and  belonged  to 
Carter  M.  Braxton;  that  the  planing  mill  and 
spoke  factory  had  been  built  on  the  freehold 
for  and  by  the  order  of  Carter  M.  Braxton, 
and  the  machinery  placed  in  and  annexed  to 
said  mill  and  factory  by  the  order  of  C.  M. 
Braxton,  and  at  his  individual  expense,  and 
they  are  now  prepared  to  prove  by  the  books 
of  the  said  Braxton  &  Barry  that  none  of  said 
machinery  was  ever  carried  to  the  credit  of 
said  Braxton  &  Barry,  as  partnership  assets 
on  the  books  of  said  firm,  until  some  seven 
months  after  the  execution  of  said  deed  of 
trust  securing  said  $3,000.    Upon  these  rep- 


788      resentations    made     by    Carter     *M. 

Braxton,  and  without  any  notice 
whatever  of  any  partnership  agreeme'nt. 
and  with  the  knowledge  of  the  above  facts, 
except  that  which  these  respondents  ex- 
pect to  prove  by  the  books  of  the  said  firm, 
and  upon  the  consideration  of  the  machinery 
(for  the  lot  and  building  without  the  machin- 
ery was  not  worth  $1,000),  the  said  respondent, 
John  C.  Shelton,  loaned  said  Braxton  the  said 
sum  of  $3,000,  and  the  said  Braxton  executed 
the  deed  of  trust  herewith  filed,  marked  X.  b)* 
which  the  said  Braxton  and  wife  undertook, 
intended  to  and  did  convey  the  lot  of  land 
on  which  the  factory  and  planing^  mill 
stands,  together  with  all  the  machinery 
contained  therein  and  affixed  thereto;  a  list 
of  which  machinery,  showing  the  manner  it  is 
affixed  and  bolted  to  the  building,  is  herewith 
filed  as  a  part  of  this  answer,  marked  exhibir 
T.  These  respondents,  therefore,  deny  the  al- 
legation in  the  bill  oif  the  complainant  that 
the  deed  of  trust  from  Braxton  to  Conway, 
trustee,  did  not,  according  to  its  leg^al  con- 
struction, convey  or  undertake  to  convey 
the  aforesaid  machinery. 

These  respondents  answering  further,  dem- 
that  there  was  ever  any  legal  input  to  the 
partnership  of  the  "valuable  machinexy,"  as 
set  out  in  the  said  bill,  so  as  to  bind  a  pur- 
chaser of  the  same  without  notice;  they  deny 
further  the  allegation  that  "the  machinery 
never  became  a  part  of  the  realty,"  and  claim 
that  the  machinery  became  a  part  of  the  rcalt} 
as  soon  as  it  was  affixed  to  the  building, 
anterior  to  the  date  of  the  partnership,  and 
was  part  and  parcel  of  the  same  at  the  time 
of  the  executi'^n  of  the  deed  of  trust  to  the 
respondent,  Conway,  and  passed  to  said 
trustee  by  said  deed,  and  had  never,  ante- 
rior to  said  deed,  been  assigned  to  the  said 
partnership  or  otherwise — certainly  not  so 
assigned  as  to  bind  a  purchaser  for  value  of 
the  realty  (of  which  the  machinery  was 
part),  without  notice;  therefore  these  re- 
spondents claim  that  none  of  this  machin- 
ery, under  any  circumstances,  can  be  liable  to 

the  satisfaction  of  the  social  debts  con- 
788      tracted  by  said  firm,  iit  *preference  to 

the  satisfaction   of  the   debt   due  this 
respondent,  Shelton. 

On  the  24th  day  of  December,  1875,  the 
cause  came  on  to  be  heard  upon  the  bill  and 
answers  and  exhibits  filed,  and  upon  certain 
depositions  taken  in  the  cause;  upon  con- 
sideration whereof  the  circuit  court  was  of 
opinion  that  the  machinery  in  the  'bill  and 
proceeding  mentioned  was  liable  for  the 
payment  of  the  partnership  indebtedness  <>f 
the  firm  of  Braxton  &  Barry,  in  preference 
to  the  individual  indebtedness  of  C.  M. 
Braxton,  and  that  the  proceeds  of  the  sale  of 
said  machinery  made  by  said  W.  P.  Conway, 
trustee,  to  Terence  McCracken,  on  the  4th  of 
August,  1875,  was  liable  to  the  payment  of 
said  partnership  indebtedness  before  the  same 
can  be  applied  to  the  payment  of  the  indi- 
vidual indebtedness  of  said  Braxton  to  John 
C.  Shelton.  And  after  so  adjudging,  the 
court  directed  one  of  its  commissioners  to 
ascertain  and  report  what  proportion  of 
said  sale  made  by  Conway,  trustee,  rcpre- 
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sents  the  machinery  in  said  spoke  factory, 
and  to  report  any  other  matter  deemed  per- 
tinent by  the  commissioner,  or  desired  by 
any  party  interested. 
^  In  response  to  this  decree,  the  commis- 
sioner reported  that  the  said  machinery 
represents  six-tenths  of  the  proceeds  of  said 
sale.  That  the  net  proceeds,  as  appears 
from  the  report  of  the  trustee,  W.  P.  Con- 
way, amounts  to  the  sum  of  $2,975.78;  of 
which  the  machinery  is  six-tenths,  equal  to 
$1,785.62,  and  of  which  the  realty  is  four- 
tenths,   equal   to  $1,190.16. 

This  report  of  the  commissioner  was  con- 
firmed by  the  circuit  court,  and  it  was  ac- 
cordingly decreed  and  ordered  that  the  sum 
of  $1,785.62  (ascertained  by  said  report  to 
represent  the  machinery),  or  so  much  there- 
of as  may  be  required,  be  applied  to  the  sat- 
isfaction of  the  partnership  indebtedness, 
when  the  same  shall  be  ascertained  by  a 
settlement  of  the  trustee's  account. 

To  these  two  decrees  an  appeal  was  al- 
low^ed  and  supersedeas  awarded  by  one  of 

the  judges  of  this  court. 
784  *T  am  of  opinion  that  these  decrees 

are  plainly  erroneous. 

The  deed  from  Braxton  to  Conway,  trus- 
tee, was  prior  in  time  to  the  deed  from 
Braxton  &  Barry  to  Ficklin,  trustee,  by  at 
least  twelve  months,  and  was  put  upon  rec- 
ord in  the  clerk's  office  of  the  corporation 
court  of 'Fredericksburg  on  the  day  after  it 
was  executed — to  wit:  on  the  15th  day  of 
April.  1874 — and  was  therefore  notice  to  all 
the  world  of  the  dedication  of  the  property 
thereby  conveyed  as  security  for  Shelton's 
debt.  The  deed  to  Ficklin,  trustee,  was  not 
executed  until  the  20th  day  of  April,  1875. 
and  was  not  admitted  to  record  until  the 
8th  day  of  May  following.  The  deed  to  Con- 
way describes  the  property  conveyed  as  "a 
certain  lot  lying  and  being  in  the  town  of 
Fredericksburg,  containing  one  acre  of 
land,  on  which  said  lot  of  land  the  said  Car- 
ter M.  Braxton  has  erected  a  planing  mill 
and   spoke  factory." 

It  is  abundantly  proved  in  the  record, 
that  the  chief  value  of  this  property  was 
the  machinery  constituting  the  planing 
mill  and  spoke  factory,  which  cost  the  sum 
of  upwards   of  $5,000. 

It  is  also  shown  that  the  building  and 
land  on  which  it  was  erected  were  of  com- 
paratively little  value,  and  that  said  build- 
ing was  erected  and  adapted  solely  for  the 
purposes  of  the  factory.  This  machinery 
was  affixed  to  the  building  and  constituted 
the  most  important  part  of  the  factory, 
without  which  the  building  would  have 
been  of  little  value.  It  is  manifest  from  the 
undisputed  evidence  in  the  cause,  that  Conway, 
the  trustee,  and  Shelton,  who  loaned  the 
money,  in  their  negotiations  with  Braxton, 
jrave  credit  for  the  large  sum  of  $3,000  on  the 
faith  not  of  the  lot  and  building,  but  of  the  val- 
uable machinery  which  they  knew  had  been  at- 
tached and  affixed  to  the  same.  This  is  the 
more  manifest  when  it  is  remembered  that 
ia  the  deed  conveying  this  property  to  Con- 
way, trustee,  it  is  stipulated  that 
735      Braxton  should  convey  and  assign  *to 


Conway  a  policy  of  insurance  which  he  had 
effected  on  the  said  planing  mill,  spoke 
factory  and  machinery,  and  bound  himseK 
in  said  deed  to  renew  and  continue  said  in- 
surance in  full  force  until  the  debt  secured 
by  the  deed  should  be  fully  paid  off  and 
discharged.  And  in  this  policy  of  insurance 
thus  transferred  by  him  to  Conway,  he 
(Braxton)  represented  himself  as  the  sole 
owner  of  said  machinery. 

It  thus  plainly  appears  that  in  negotiat- 
ing the  loan  of  $3,000,  both  Conway  and 
Shelton  looked  to  the  valuable  machinery 
erected  and  affixed  to  the  building  and  on 
the  lot  conveyed  as  their  principal  security 
for  the  money  loaned  to  Braxton. 

And  I  think  that  it  is  equally  clear  that 
this  machinery  was  a  part  of  the  realty  and 
passed  under  the  deed  with  the  building 
and  lot  to  which  it  was  attached  and  con- 
veyed to  Conway,  trustee. 

Upon  this  point,  the  decision  of  this 
court  in  the  case  of  Green  v.  Phillips,  26 
Gratt.  752,  is  conclusive.  After  a  review  of 
both  the  English  and  American  cases  on 
this  subject,  it  was  said,  as  the  unanimous 
opinion  of  this  court:  "The  true  rule  deduced 
from  all  the  authorities  seems  to  be  this,  that 
where  the  machinery  is  permanent  in  its  char- 
acter and  essential  to  the  purposes  for  which 
the  building  is  occupied,  it  must  be  regarded 
as  realty,  and  passes  with  the  building,  and 
that  whatever  is  essential  to  the  purposes 
for  which  the  building  is  used  will  be  con- 
sidered as  a  fixture,  although  the  connec- 
tion between  them  may  be  such  that  it  may 
be  served  without  physical  or  lasting  in- 
jury to  either." 

I  think  it  is  clear,  therefore,  upon  the 
principles  declared  in  Green  v.  Phillips, 
(supra,)  and  upon  authority  of  the  cases 
therein  cited,  that  the  machinery  put  up  and 
affixed  in  said  building  and  on  said  lot 
passed  to  Conway,  trustee,  as  a  part  of  the 
real  estate  conveyed  by  said  deed,  and  that 
said  machinery,  as  well  as  the  lot  and  build- 
ing, is  liable  for  Shelton's  debt. 
736  *It    is    insisted,    however,    by    the 

learned  counsel  for  the  appellee,  and 
this  no  doubt  was  the  controlling  view  of 
the  circuit  court,  that  the  machinery  was  re- 
garded by  both  Braxton  and  Barry  as  a  part 
of  the  partnership  property,  and  that  Brax- 
ton put  in  said  machinery  as  his  part  of  his 
input  as  one  of  the  partners.  It  is  true  it  is 
shown  by  the  record  that  in  December,  1874, 
the  said  machinery  was  transferred  from 
Braxton's  individual  books  to  the  partnership 
books  of  Braxton  &  Barry,  as  Braxton's 
input  as  capital  in  the  partnership  of  Brax- 
ton &  Barry.  But  this  was  not  done  until 
eight  months  after  the  deed  to  Conway, 
trustee,  had  been  executed  and  recorded. 
This  was  a  private  transaction  and  arrange- 
ment between  the  partners,  and  was  merely 
entered  upon  the  partnership  books,  was 
never  recorded  except  on  said  books,  and 
was,  therefore,  notice  to  no  one  outside  the 
partnership.  Certainly  no  notice  of  this 
arrangement  was  ever  brought  home  to  Con- 
way or  Shelton ;  but,  on  the  contrary,  Braxton 
had  represented  that  the  said  machinery  was 
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his  individual  property,  and  it  was  proved 
to  be  his  property,  both  from  the  fact  that  he 
had  paid  for  the  same,  and  had  effected  a 
policy  of  insurance  upon  it,  in  which  he  had 
represented  himself  as  the  sole  owner  of  said 
machinery,  and  had  transferred  to  Conway, 
trustee,  this  policy,  in  the  very  deed  which 
conveyed  to  him  the  lot  and  building  on 
which  the  said  planing  mill  and  machinery 
were  erected. 

It  cannot  be,  I  think,  consistently  or  rea- 
sonably argued,  as  is  contended  in  this  case, 
that  the  mere  fact  that  Barry  was  in  pos- 
session of  the  planing  mill  and  machinery 
was  of  itself  such  notice  as  would  put  Con- 
way and  Shelton  upon  the  enquiry  as  to 
who  was  the  real  owner  of  said  machinery. 
For  it  must  be  remembered  that  Braxton,  who 
represented  himself  to  be  the  owner,  was  as 
much  in  possession  of  the  same  as  Barry  was, 
and  therefore  the  numerous  cases  referred  to 
by  the  learned  counsel  for  the  appellee  have 
no  application  to  this  case.  It  might  as 
787  *well  be  cpntended  that,  because  the 
mill  and  building  were  intended  to  be 
used  in  the  partnership  conducted  by  Brax- 
ton &  Barry,  that  these,  too,  were  partner- 
ship assets,  and  although  conveyed  by  a 
recorderl  deed,  which  gave  notice  to  the 
wcrW  that  they  had  been  conveyed  to  se- 
cure the  debt  to  Shelton,  yet  that  the  fact 
th»t  Batiy  &  Braxton  had  a  secret  under- 
standing between  them  that  the  property 
was  to  be  so  used,  and  the  fact  that  Barry 
was  in  possession  of  the  same  (but  not  less 
so  than  Braxton)  was  of  itself  notice,  which 
wottld  put  Conway  and  Shelton  on  enquiry, 
that  Bnrry  claimed  the  property.  Certainly 
such  a  pretension  cannot  be  maintained, 
cither  on  reason  or  authority. 

It  is  a  ncite worthy  fact,  which  strongly 
maintains  the  views  herein  expressed,  that 
when  Braxton  &  Barry  came  to  make  their 
deed  in  1875 — more  than  a  year  after  Brax- 
ton's deed  tn  Conway  had  been  executed 
and  recorded—they  did  not  convey  in  said 
deed  the  machinery  now  claimed  as  part  of 
their  partnership  assets,  but  only  conveyed 
in  general  terms  the  material  on  hand,  man- 
ufactured and  unmanufactured,  and  debts 
due  to  the  firm,  and  all  their  interests  gen- 
erally in  th.*.  partnership  assets. 

1  am,  therefore,  of  opinion  that  it  is  plain 
upon  the  record  before  us  that  the  deed 
from  Braxton  to  Conway,  trustee,  convey- 
ing to  him  the  lot  of  land  described  in  said 
deed  as  the  lot  upon  which  he  had  erected 
a  plaining  mill  and  spoke  factory,  carried 
with  it  also  the  machinery,  which  was  affixed 
to  the  building,  as  part  of  the  realty,  and  was 
therefore  liable  for  the  debt  secured  to  Shel- 
ton, and  upon  the  faith  and  credit  of  which  he 
advanced  his  money;  it  being  indisputably 
proved  i>i  tlir  r/'cord  that  the  lot  and  building, 
without  the  machinery,  was  not  worth  half 
the  sum  advanced  by  Shelton. 

I  am,  therefore,  of  opinion  that  the  de- 
crees appealed  from  should  be  reversed, 
738  and  that  the  fund  reported  by  ♦the 
commissioner  to  be  in  the  hands  of 
Conway,  trustee,  should  be  first  applied  to 
the  payment  of  Shelton's  debt. 


BURKS,  J.  For  the  better  understand- 
ing of  the  reasons  which  have  led  me  to  a 
conclusion  in  this  case  different  from  that 
reached  by  a  majority  of  the  court,  I  deem 
it  proper  to  give  a  statement  of  the  mate- 
rial facts  presented  by  the  record. 

In  September,  1873,  Carter  M.  Braxton, 
with  the  view  of  engaging  in  the  business 
of  manufacturing  spokes  for  carriages,  wag- 
ons, &c.,  and  in  contemplation  of  a  partner- 
ship in  the  business  with  John  C.  Barry, 
purchased  a  vacant  lot  in  the  town  of  Fred- 
ericksburg, upon  which  he  proceeded  to  erect 
a  factory  building  suitable  for  the  machinery 
needed  for  the  business,  and  also  purchased 
the  machinery  adapted  to  the  house  and  busi- 
ness, and  paid  for  the  whole  out  of  his  own 
means — ^$550  for  the  lot,  nearly  $6,000  for  the 
machinery  and  putting  it  up,  and  the  cost  of 
erecting  the  building,  whatever  that  was.  The 
building,  when  afterwards  insured,  was  val- 
ued at  $1,400.  All  of  the  machinery,  except  a 
comparatively  small  portion  purchased  at 
a  subsequent  time,  was  delivered  at  the 
factory  by  the  1st  day  of  January  follow- 
ing fl874),  when  the  workmen,  emplo3red 
for  tne  purpose,  commenced  putting  is  op, 
and  completed  the  work  during  that  month, 
probably  by  the  middle  of  the  month.  On 
the  said  1st  day  of  January  Braxton  & 
Barry  entered  into  the  partnership  therto- 
fore  contemplated.  Written  articles  were 
drawn  up,  but  for  some  reason  were  never 
signed.  It  is  not  necessary  to  notice  the 
terms  of  the  partnership,  and  the  testimony 
relating  thereto,  further  than  to  say  that  it 
was  one  of  the  terms  of  the  agreement  at 
the  time  it  was  entered  into  on  the  1st  day 
of  January,  and  before  any  of  the  machin- 
ery was  put  up,  that  the  machinery,  which 
had  been  wholly  paid  for  by  Braxton,  should 
be  regarded  as  partnership  assets,  although 
never  entered  on  the  books  of  the  firm 
789  until  *December  of  that  year,  which 
is  explained  in  the  testimony  of  each 
of  the  partners  as  an  act  of  mere  omissioa 
or  neglect. 

On  the  14th  day  of  April  following,  Brax- 
ton applied  to  W.  P.  Conway,  a  broker  in 
Fredericksburg,  to  negotiate  a  loan  for  him  of 
$3'000  on  his  individual  account,  offering  to 
secure  it  by  a  deed  of  trust  on  the  factory  lot, 
building,  and  machinery,  of  all  of  which  he 
represented  himself  to  be  the  owner.  Con- 
way negotiated  the  loan  from  John  C.  Shel- 
ton on  the  terms  proposed,  with  the  further 
stipulation  that  Braxton  should  cause  the 
factory  building  and  machinery  to  be  in- 
sured and  assign  the  policy  of  msurance  as 
further  security  for  the  loan,  to  be  kept  in 
force  by  renewal  until  the  loan  was  fully 
paid  off.  The  insurance  was  effected  as 
agreed  upon,  and  a  deed  of  trust  to  secure 
the  amount  of  the  loan  was  drawn  and  ex- 
ecuted, in  which  Conway  was  made  trustee. 
Previous  to  that  time  Braxton  had  not  ac- 
quired the  legal  title  to  the  factory  lot  which 
he  had  purchased  from  one  Hartman.  There 
was  a  balance  of  the  purchase  money  unpaid- 
He  paid  this  balance,  ($374.0,)  out  of  the 
money  borrowed  from  Shelton,  and  took  a 
deed  for  the  lot  from  Hartman  of  even  date 


248 


Sa  GRATT. 


Virginia  Reports,  Annotated. 


740,  741,  748 


with  the  deed  of  trust  The  policy  of  insur- 
ance was  assigned  to  the  trustee  by  the  deed 
of  trust,  and  as  to  the  other  property  con- 
veyed, the  grant,  subject  to  the  trusts  declared, 
is  thus  expressed:  *  *  *  "The  said  Brax- 
ton and  wife  do  grant  with  general  warranty 
unto  the  said  Conway  a  certain  lot,  lying  and 
being  in  the  town  of  Fredericksburg,  contain- 
ing one  acre  of  land,  and  fully  described  in  a 
deed  from  John  Hartman  and  Wilhelmina. 
his  wife,  to  the  said  Carter  M.  Braxton 
bearing  even  date  with  these  presents,  on 
which  said  lot  of  land  the  said  Carter  M. 
Braxton,  has  erected  a  planing  mill  and 
spoke  factory."  There  is  no  conveyance  of 
the  machinery  specifically  and  in  terms, 
apart  from  the  land  on  which  the  building 
containing  the  machinery  is  situated. 

740  *In  making  this  written  application 
for  the  insurance,   Braxton  stated  in 

various  forms  his  individual  ownership  of 
the  machinery,  which  he  however  described 
as  "movable."  It  does  not  appear  that  Con- 
way or  Shelton  ever  saw  this  application  be- 
fore the  loan  was  consummated,  and  they 
probably  did  not  see  it,  as  it  must  have  been 
m  the  custody  of  the  insurance  company. 
There  is  no  doubt,  however,  that  both  of  them 
believed  that  Braxton  was  sole  owner  of  the 
machinery,  as  he  represented  himself  to  be, 
and  that  it  passed  to  the  trustee  under  the 
deed.  Otherwise,  the  loan  of  $3,000  would 
hardly  have  been  made,  as  the  value  of  the 
property  without  the  machinery  was  noth- 
mg  like  equal  to  the  amount  of  the  loan, 
and,  of  course,  the  policy  of  insurance, 
which  probably  would  not  have  been  re- 
quired if  the  machinery  had  not  been  under- 
stood to  be  conveyed,  was  worth  nothing 
as  security  unless  the  property  insured 
should  be  destroyed  by  fire. 

About  a  year  after  this,  the  firm  having 
failed,  Braxton  made  a  deed  of  trust  to  Lit- 
tle &  Goolrich.  conveying  the  same  lot  and 
also  specifically  the  machinery,  to  secure 
some  of  his  individual  creditors;  and,  a  few 
days  afterwards,  he  and  his  partner  Barry 
united  in  a  deed  to  Ficklin  and  McCracken, 
conveying  all  their  social  assets  to  secure 
their  social  creditors.  This  deed  conveys  all 
the  social  assets  in  general  terms,  describing 
them  in  part,  but  not  specially  mentioning 
the  machinery.  If,  however,  the  machinery 
belonged  to  the  firm,  I  think  the  terms  of 
the  deed  are  broad  enough  to  cover  it. 

The  controversy  is  between  these  social 
creditors  under  the  last  named  deed,  on  the 
one  side,  and  Shelton,  the  individual  creditor 
of  Braxton  under  the  first  deed,  on  the  other, 
and  relates  exclusively  to  the  machinery 
aforesaid;  the  question  being,  whether  the 
niachinery  was  so  annexed  to  the  freehold 
conveyed  to  Conway,  trustee,  as  to  become  a 
part  of  it,  and  further,  whether  Conway  and 
Shelton  occupy  the  relation  to  the  social 
creditors  of  bona  fide  purchasers. 

741  *If    there  had  been  no  partnership    in 
this  case,  and  Braxton  had  been  sole 

owner  of  the  machinery,  as  he  was  of  the 
lot,  and  had  annexed  it  himself,  and  the  ques- 
tion wRS  solely  between  Braxton  as  mortga- 
gor and  Shelton  or  his  trustee,  Conway,  as 


mortgagee,  there  could  be  no  doubt  that,  both 
upon  principle  and  authority,  the  machinery 
would  be  regarded  as  a  part  of  the  factory 
building  and  would  have  passed  to  Conway 
under  the  deed  conveying  the  lot  on  which  the 
building  rested.  The  ancient  rule,  expressed 
in  the  maxim,  quicquid  plantatur  solo,  solo  ce- 
dit — "whatever  is  affixed  to  the  soil  belongs 
thereto" — would  have  applied  in  full  force. 
This  machinery  was  not  only  annexed  to  the 
freehold  in  the  most  substantial  manner, 
but  was  essential  to  the  uses  and  purposes 
to  which  the  building  was  to  be  applied,  and 
was  in  fact  applied.  The  building  was 
erected  for  the  machinery  and  the  machinery 
especially  designed  for  and  adapted  to  the 
building.  The  building  would  have  been  of 
comparatively  little  use  or  value  without 
the  machinery  which  was  attached  to  it. 

This  case  does  not  differ  essentially  in  its 
•features  from  Green  v.  Phillips  &  others,  20 
Gratt.  752,  as  to  the  character  and  uses  of 
the  machinery  and  the  mode  and  extent  of 
annexation,  and  upon  the  authority  of  that 
case,  and  numerous  other  cases,  which  need 
not  be  cited,  the  machinery  would  have 
passed  as  a  fixture  under  Conway's  deed  as 
against  Braxton,  the  mortgagor,  if  he  were 
the  only  one  disputing  the  title. 

But  the  social  creditors  of  Braxton  & 
Barry  intervene,  claiming  that  as  to  them, 
under  the  facts  of  this  case,  the  machinery 
never  was  so  annexed  to  the  freehold  as  to 
become  a  part  thereof.  They  claim  that 
Braxton  &  Barry  as  partners,  were  tenants 
under  Barry,  and  that  under  the  law  determ- 
ining fixtures  between  landlord  and  tenant, 
the  machinery  was  never  a  part  of  the  re- 
alty, and  moreover,  that  it  was  expressly 
agreed  between  the  partners,  at  the 
748  *commencement  of  their  partnership 
and  before  any  of  the  machinery  was 
put  up  in  the  building,  that  it  should  be  con- 
sidered and  treated,  and  was  so  considered 
and  treated  by  them,  as  partnership  assets, 
and  on  both  accounts  that  it  never  ceased  to 
be  personal  property,  and  therefore  did  not 
pass  under  the  deed  to  Conway. 

The  old  rule,  before  referred  to,  has  cer- 
tainly been  greatly  relaxed  in  modern  times 
in  favor  of  tenants  of  a  limited  interest;  but 
the  general  doctrine  on  the  subject  need  not 
be  discussed  in  the  present  case,  as  the 
rights  of  the  parties  must  be  determined  by 
the  agreement  made. 

The  legal  effect  of  that  agreement  was  to 
preserve  the  character  of  the  machinery  as 
personalty,  at  least  as  between  the  parties, 
although  annexed  in  such  a  manner  as  other- 
wise to  make  it  realty.  The  law  would  seem 
to  be  well  settled  that  in  annexing  chattels, 
where,  as  in  this  case,  they  are  not  so  incorpo- 
rated as  to  render  identification  and  sever- 
ance without  serious  damage  to  the  freehold 
impracticable,  they  may  retain  the  nature  of 
chattels,  if  the  parties  so  agree.  There  seems 
to  be  no  limitation  concerning  the  kind  of 
severable  chattels  which  may  be  owned  by 
one  person  upon  another's  land.  Campbell^ 
J.,  in  Crippen  v.  Morrison,  13  Mich.  R.  23, 
34.  It  was  said  by  Martin,  C.  J.,  in  the  same 
case,  that  whatever  may  be  the  rule  of  the 
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common  law  respecting  fixtures,  in  the  ab- 
sence of  any  agreement  of  the  parties,  it 
is  well  settled  at  this  day  that  the  contract 
of  the  parties  will  fix  the  character  and 
control  the  disposition  of  personal  property, 
which,  in  the  absence  of  a  contract,  would 
be  held  to  be  a  fixture;  in  other  words, 
the  parties  interested  may  control  the  le- 
gal effect  respecting  such  property  by  ex- 
press agreement.  See  other  cases  cited  in 
1  Wait's  Actions  and  Defences,  372,  §  4.  It 
has  been  recently  declared  by  this  court,  | 
(Judge  Christian  delivering  the  opinion), 
as  a  principle  firmly  settled  by  numerous 
decisions,  that  where  a  building  is  erected 
by  one  man  upon  the  land  of  another, 
743  by  his  permission,  upon  *an  agreement 
or  understanding  that  it  may  be  re- 
moved at  the  pleasure  of  the  builder,  it  does 
not  become  a  part  of  the  real  estate,  but 
continues  to  be  a  personal  chattel  and  tl^ 
property  of  the  person  who  erected  it.  An- 
drews, Ordway  &  Green  v.  Auditor,  &c.,  28 
Gratt.  115.  118,  and  cases  there  cited. 

Such  agreements  may  be  valid  and  effectual 
between  the  parties,  but  how  are  the  rights 
of  third  parties  affected  by  them?  A  bona 
fide  purchaser  of  the  freehold,  for  example, 
or  a  mortgagee,  who  stands  on  the  same 
footing?  There  is  a  class  of  authorities,  per- 
haps the  larger  class,  which  hold  that  such 
bona  fide  purchaser  or  mortgagee  acquires 
no  title  to  a  chattel  annexed  by  the  owner 
or  some  other  person  by  his  consent  to  the 
land  of  another,  under  an  agreement  that  the 
title  to  the  chattel  shall  not  pass  to  the 
owner  of  the  freehold  or  only  upon  condi- 
tions, if  in  such  case  the  chattel  can  be  dis- 
annexed  without  serious  injury  to  the  free- 
hold. These  cases  proceed  upon  the  broad 
ground  that  the  chattel  so  annexed  does  not 
cease  to  be  a  chattel  by  reason  of  the  annexa- 
tion, and  does  not,  therefore,  pass  to  a  bona 
fide  purchaser  of  the  land.  Many  of  them  are 
cases  of  conditional  sales.  Such  was  the  case 
of  Grdard  v.  Gould,  14  Barb.  R.  662,  relied 
upon  by  the  learned  judge  in  the  court  below 
in  Fuoport  of  the  decree  now  under  review. 
Certain  machinery  was  manufactured  and 
set  up  by  the  plaintiffs  in  the  mill  on  an- 
other, under  an  agreement  that  the  plaintiffs 
should  remain  owners  of  the  machinery  un- 
til it  was  paid  for.  It  was  annexed  to  the 
mill  in  a  very  substantial  manner,  and  could 
not  be  removed  as  a  whole  without  cutting 
away  the  walls  of  the  building,  but  could  be 
taken  apart  and  removed  without  injury  to 
the  building.  The  owner  of  the  mill  sold 
and  conveyed  it  to  a  bona  fide  purchaser, 
who  claimed  the  machinery  under  the 
deed.  It  was  held  that  the  machinery  did 
not,  by  the  annexation,  become  part  of  the 
realty,  so  as  to  pass  by  the  deed,  but 
744  that  it  continued  to  be  personal  ♦prop- 
erty, and  to  belong  to  the  plaintiffs,  so 
long  as  the  purchase  money  remained  un- 
paid. Strong,  J.,  in  delivering  the  opinion  of 
the  court,  concurred  in  by  the  other  judges, 
(Selden  and  Johnson),  said  "that  the  machin- 
ery being  personal  property,  the  grantors 
could  not  convey  a  greater  interest  in  it 
than  they  had.  It  is  not  material  whether  or 


not  it  would  have  passed  by  the  deed  with- 
out the  special  clause  embracing  fixtures  and 
as  a  part  of  the  land,  but  for  the  agreement 
that  the  plaintiffs  should  remain  the  owners; 
it  was  in  either  case  personal  property  be- 
longing to  others,  whose  title  the  grantors 
could  not  transfer.  Nor  does  the  fact  that 
the  defendants  are  bona  fide  purchasers  in 
the  conveyance  make  any  difference.  *  ♦  * 
I  am  not  aware  of  any  principle  upon  which 
it  could  be  held  that  the  plaintiffs  have  lost 
their  title."  Decided  cases,  recognizing  the 
same  principles,  are  numerous.  See  Mott 
V.  Palmer,  1  N.  Y.  R.  564;  Russel  v.  Rich- 
ards, 10  Maine,  429;  Dame  v.  Dame,  38 
N.  H.  429;  Cross  v,  Marston,  17  Ver.  533; 
Ford  V,  Cobb,  20  N.  Y.  344;  Tifft  v.  Hor- 
ton,  53  N.  Y.  377;  Kinsey  v,  Bailey,  9  Hun. 
452.  See  also  what  is  said  in  Chippcn  v.  Mor- 
rison, 13  Mich.  23,  28,  and  cases  cited  in 
opinion   of   Campbell,  J. 

There  is  another  class  of  cases  which  hold, 
that  where  tlie  chattel  is  annexed  by  the 
owner  or  with  his  consent,  under  an  agree- 
ment that  the  title  shall  not  vest  unless  and 
until  certain  conditions  are  complied  with, 
if  the  annexation  is  such  as  to  present  to  a 
beholder  the  appearance  of  permanency  and 
apparent  title  in  the  owner  of  the  freehold, 
although  the  agreement  may  be  effectual 
between  the  parties,  the  fixture  will  pass  as 
realty  under  a  conveyance  of  the  land  to  a 
bona  fide  purchaser  or  mortgagee  without 
notice  of  the  agreement.  These  cases  would 
seem  to  be  grounded  on  the  principle  of 
equitable  estoppel. 

The  case  of  Davenport  v.  Shauts  &  others. 
43  Verm.  R.  546  (decided  in  1871),  was 
746  substantially  this.  Root  sold  ♦to 
Shauts  &  Co.  certain  machinery  to  be 
put  up  in  their  mill  or  factory,  the  sale  be- 
ing on  condition  that  the  machinery  should 
remain  the  property  of  the  vendor  until  paid 
for.  Root  knew  or  had  reason  to  suppose 
that  the  machinery  would  be  put  up,  and  it 
was  put  up,  in  the  mill,  before  it  was  paid 
for.  It  was  substantially  annexed,  so  that  it 
would  pass  under  a  mortgage  of  the  real 
estate.  The  greater  portion  of  the  purchase 
money  for  the  machinery  being  unpaid, 
Shauts  &  Co.  mortgjaged  the  premises,  the 
mortgagee  having  no  notice  of  the  agree- 
ment  aforesaid  between  Root  and  Shauts  & 
Co.  It  was  held,  that  the  equity  of  the  mort- 
gagee, without  notice  of  the  vendor's  claim 
and  in  reliance  upon  the  vendee's  title  be- 
ing absolute,  was  paramount  to  that  of  the 
conditional    vendor. 

In  delivering  the  op'nion  of  the  court. 
Peck,  J.,  said,  "The  defendant  Root  must 
have  understood,  when  he  sold  the  property 
to  Shauts  &  Co.  that  they  intended  to  put  the 
property  to  use  in  advance  of  the  payment 
of  the  price;  and  from  the  kind  and  nature 
of  the  property,  he  must  have  expected  that 
in  its  use  it  necessarily  must  be  annexed  to 
the  realty,  substantially  in  the  manner  in 
which  it  was.  and  thereby  became  apparently 
parcel  oi  the  realty.  What  he  knew  or  had 
reason  to  suppose,  and  did  suppose,  was  to  be 
done  with  the  property,  he  must  be  taken  to 
have   consented   to,  as  he   did  not  object 
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Root,  therefore,  having,  by  implication  at 
least,  if  not  expressly,  consented  that  the 
property  might  be  incorporated  with  the 
realty  of  Shauts  &  Co.  in  the  manner  it  was, 
and  they  thereby  become  clothed  with  the 
apparent  title  as  incident  to  their  record  title 
to  the  real  estate,  whereby  the  mortgagee  was 
misled  and  induced  to  part  with  his  money 
on  the  credit  of  the  property,  the  equity  of 
the  mortgagee  is  oaramount  to  that  of  the 
conditional  vendor.  Justice  and  equity,  as  well 
as  sound  policy,  require  this  limit  to  the  rights 

of  a  conditional  vendor  as  between 
746       him   and   an   innocent   purchaser   *or 

mortgagee  of  real  estate  without  no- 
tice, who  advances  his  money  on  the  faith 
of  a  perfect  title." 

In  Haven  v.  Emery,  33  N.  H.  66,  the  plain- 
tiffs had  sold  and  delivered  to  a  railroad  com- 
pany a  quantity  of  iron  with  a  stipulation 


that  the  rails,  when  laid  upon  the  road  bed 
and  fastened  there  so  that  engines  and  cars 
could  pass  over  them,  would  have  become  an- 
nexed to  the  realty  and  ceased  to  be  person- 
alty, in  the  absence  of  any  agreement  chang- 
ing the  ordinaFy  rule  of  law."  After  citing 
cases  from  New  Hampshire  to  the  effect 
that  rails  so  laid  would  be  regarded  as  stiH 
the  personal  property  of  the  vendors,  as  be- 
tween the  vendor  and  the  railroad  company, 
but  not  as  to  mortgagees  without  notice,  and 
like  cases  in  Massachusetts,  and  regarding 
the  laying  of  the  rails  on  the  track  as  making 
them  realty,  he  adds,  "Upon  the  question 
whether  the  character  of  property  can  be 
changed  from  realty  to  personalty  as  against 
a  bona  fide  purchaser  without  notice,  there 
is  not  entire  harmony  of  the  authorities;  but 
we  regard  the  better  opinion  as  being  that 
such  a  purchaser  must  have  notice  of  the 


that  it  should  be  laid  on  a  designated  portion  agreement  before  he  acquires  title,  or  he 
of  the  road,  and  upon  payment  of  a  specified  ;  will  be  entitled  to  claim  and  hold  everything 
price,  the  rails  should  become  the  property  ^  which  appears  to  be  and  by  its  ordinary  na- 
of  the  company,  but  that,  until  such  pay-  ture  is  a  part  of  the  realty.  Elwes  v.  Mawe, 
ment,  they  should  remain  the  property  of  the  |  3  East.  38;  2  Smith's  Lead.  Cas.  228,  and 
plaintiffs.  The  rails  were  laid  on  the  road  as  notes.  To  hold  otherwise  would  contravene 
it  had  been  agreed;  and  the  greater  portion  ;  the  policy  of  the  laws  requiring  conveyances 
of   the  purchase  money  for  the  rails  being    of  interests   in   real  estate   to  be  recorded, 


unpaid,  the  company  gave  a  mortgage  on  the 
road.  The  bill,  among  other  things,  charged 
that  the  mortgagees,  when  they  took  their 
mortgage,  had  notice  of  the  agreement  afore- 
said between  the  company  and  the  vendors 
of  the  rails.  The  case  was  heard  and  de- 
cided on  demurrer  to  the  bill.  Notice  be- 
ing admitted  by  the  demurrer,  it  was  held, 
that  the  agreement  was  good  between  the 
parties,  and  that  the  mortgage  did  not  af- 
fect the  title  of  the  vendors  of  the  rails. 

Parley,  C.  J.,  in  delivering  the  opinion  of 
the  court,  adverting  to  the  doctrine  of  the 
first  class  of  cases  hereinbefore  cited,  and  es- 
pecially Mott  V.  Palmer,  supra,  that  a  pur- 
chaser of  land  would  be  bound  by  an  agree- 
ment of  the  seller,  which  gives  to  what 
would  otherwise  be  part  of  the  land  the  char- 
acter of  personal  property,  and  vested  the 
title  to  it  in  another,  though  the  purchaser 
had  no  notice  of  the  agreement,  took  occa- 
sion to  say,  "We  are  not  yet  prepared  to  ac- 
quiesce in  such  a  doctrine.  Primarily,  and  in 
the  absence  of  notice  to  the  contrary,  the 


seriously  endanger  the  rights  of  purchasers, 
afford  opportunities  for  frauds,  and  intro- 
duce uncertainty  and  confusion  in  land 
titles."  See  also  Breenan  v.  Whitaker,  15 
Ohio  St.  446;  Ewell  on  Fixtures,  319. 

This  author,  adverting  to  the  rule  sup- 
ported by  the  first  class  of  cases  above  cited, 
observes  that  it  has  been  often  disapproved; 
and  that  the  sounder  rule,  and  one  more  'n 
accordance  with  the  policy  of  the  re- 
748  cording  laws  of  this  ♦country,  is  to 
require  actual  service  or  notice  of  a 
binding  agreement  to  sever  in  order  to  de- 
prive the  purchaser  or  a  creditor  levying 
upon  the  land  and  fixtures  of  the  right  to  the 
fixtures  or  appurtenances  to  the  freehold. 

In  the  view  I  take  of  the  case  in  judgment, 
it  is  not  material  which  of  the  two  classes  of 
cases  referred  to  propounds  the  true  doctrine. 
If  the  first,  it  is  clear  that  the  machinery, 
being  regarded  personalty  as  to  all  parties, 
did  not  pass  under  the  deed  to  Conway.  If 
the  second,  he  and  the  beneficiary  (Shelton) 
cannot  be  considered  as  in  the  attitude  of 


purchaser  would  seem    to  have  a  right  to  sup-  i  bona  fide  purchasers,  if  they  had  notice  of 


pose  that  he  was  buying  with  all  the  incidents 
and  appurtenances  which  the  law,  as  a  gen- 
eral rule,  annexed  to  his  purchase;  and  we 
should  hesitate  before  we  held  that  he  could 
be  affected  by  a  private  agreement,  not 
brought  to  his  knowledge,  which  changed  the 
natural  and  legal  character  of  the  property. 
But  if  the  purchaser  buy  with  notice  of  the 
agreement,  and  of  the  party's  rights  under 

it,  he  will  be  bound  by  it." 
747      ♦Hurt   v.  Bav  State    Iron  Co.,  97  Mass. 

279,  [decided  in  1867,]  is  very  much  the 
case  of  Haven  v.  Emery,  supra.  There,  too, 
iron  had  been  sold  and  delivered  to  a  rail- 
road company  on  the  same  condition  as  in 
Haven  v.  Emery,  the  iron  laid,  and,  before 
it  was  paid  for,  a  mortgage  given  by  the 
companv.  In  the  opinion  of  the  court  by 
Foster,  J.,  it  is  said,   "There  can  be  no   doubt 


the  agreement  between  Braxton  and  Barry, 
that  the  machinery  was  partnership  assets; 
and  I  am  of  opinion  that  they  did  have  such 
notice.  They  had  actual  notice  of  the  part- 
nership. That  is  admitted.  They,  moreover, 
had  knowledge  that  the  partners  were  in 
possession  of  the  factory  and  machinery 
annexed  and  were  operating  the  same.  This 
possession  was  open,  continuous,  exclusive, 
and  unequivocal.  It  was,  in  law.  notice  of 
the  interest  which  the  partners  had  in  the 
property.  It  was  sufficient  to  put  a  prudent 
m?n.  dealing  in  relation  to  the  property,  on 
enquiry.  It  made  enquiry  a  duty,  which, 
duly  pursued,  would  have  led  to  knowledge 
of  the  existing  facts  as  to  the  title  and  the 
rights  of  the  occupants  in  respect  thereto. 
Indeed.  Conwav  had  knowledge  during  the 
treaty  for  the  loan,  and  before  it  was  con- 
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summated,  that  Braxton  had  not  then  ac- 
quired the  legal  title  to  the  lot.  This  was  an 
additional  circun\stance  to  stimulate  en- 
quiry; and,  it  appears  further,  that  the  title 
to  the  machinery  was  a  n^atter  brought  to 
the  attention  of  Conway  during  the  negotia- 
tion, as  the  record  abundantly  shows. 
Whether  Braxton  volunteered  to  represent 
that  he  was  the  owner  of  the  machinery,  or 
whether  his  representations  were  in  response 


on  the  solution  of  the  further  question, 
whether  the  possession  of  the  tenants  was 
notice  or  not. 

Judge  Cooley  delivered  the  opinion  of  the 
court,  and  disposed  of  the  question  as  follows : 

"It  is  true,"  said  he,  "as  a  general  rule, 
that  the  possession  of  a  grantor  or  mortgagor 
is  no  notice  to  his  grantee  or  mortgagee  that 
he  claims  any  rights  in  the  premises  as 
against  the  conveyance  he  give's:  Bloomer  r. 


to  enquiries  addressed  to  him  by  Conway,    Henderson,  8   Mich.  395;   Dawson  v.    Dan- 
does   not   appear,   nor   is   it   very   material.  |  bury  Bank,  15  Id.  489.  But  here  Bennett,  as 


Neither  Conway  nor  Shelton  could  be  ac- 
quitted of  want  of  due   diligence  with- 
749    out  extending  *their  enquiries  to  Barry. 


well  as  Kingsbury,  was  in  possession,  and 
Bennett's  rights  could  not  be  taken  away 
by  any  act  of  Kingsbury's.    As  to  Bennett, 


If  they  had  enquired  of  him,  as  in  law  |  the  buildings  remained  chattels,  and  it  was 
they  were  bound  to  do,  they  would  have  '  the  duty  of  Kerr  to  take  notice  of  his  rights. 
learned  the  true  state  of  the  title  to  the  ma-  If  he  had  done  so,  and  made  the  necessary 
chinery,  and  they  must  be  taken  to  have  the  |  enquires,  he  would  have  ascertained  thu 
knowledge  which  enquiry,  imposed  as  a  le- j  the  buildings  were  personalty;  for  they 
gal  duty,  duly  made  would  have  furnished,  j  could  not  be  realty  as  to  one  interest  and 
They  had  the  means  of  knowledge,  and  the  I  personalty  as  to  another:  Adams  v.  Lee,  31 
law  imposed  the  duty  to  use  these  means;  I  Mich.  440." 

and  means  of  knowledge,  with  the  duty  of  j  Upon  the  whole  matter,  I  am  of  opinion 
using  these  means,  is,  in  equity,  equivalent  ,  that  the  circuit  court  did  not  err  in  holding 
to  knowledge  itself.    Cordova  v.  Hood,   17    that  the  machinery   was  first   liable  to   the 

social  creditors  of  Braxton  &  Barry  under 
the  deed  made  by  the  firm  to  secure  these 
creditors,  and  that  the  decrees  appealed 
from  should  be  affirmed. 

MONCURE,    P.,    and    ANDERSON,   J, 
concurred  in  the  opinion  of  Christian,  J. 

STAPLES,  J.,  concurred  in  the  opinion 
of  Burks,  J. 
751  ♦The  decree  was  as  follows: 

This  day  came  again  the  parties,  by 
their  counsel,  and  the  court,  having  maturely 
considered  the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  decree 
of  the  circuit  court  of  Fredericksburg  is  erro- 
neous. It  is  therefore  decreed  and  ordered 
that  the  said  decree  of  the  said  circuit  court 
be  reversed  and  annulled,  and  that  the  ap- 
pellant recover  against  the  appellees  his  costs 
by  him  expended  in  the  prosecution  of  his 
appeal  and  supersedeas  here.  And  this  court, 
now  proceeding  to  enter  such  decree  as  the 
said  circuit  court  ought  to  have  entered 
doth  adjudge,  order  and  decree  that  the  net 
proceeds  of  the  sale  made  by  the  said  W. 
P.  Conway,  trustee,  as  shown  by  his  report 
in  this  cause,  be. paid  over  to  the  appellant, 
the  said  John  C.  Shelton,  this  court  being 
of  opinion  that  the  whole  fund  in  the  hands 
of  the  said  trustee  is  liable,  first  to  the  debt 
secured  to  the  said  John  C.  Shelton  by  the 
deed  of  trust  executed  by  the  said  Carter 
M.  Braxton  and  wife  on  the  14th  of  April, 
1874,  to  the  said  W.  P.  Conway,  trustee,  to 
secure  said  debt. 

Decree  reversed. 


IWall.  1;  Long  &  others  v.  Weller's  ex*or 
&  others,  29  Gratt.  347,  and  notes.  See  also 
Le  Neve  v,  Le  Neve,  2  Lead.  Cas.  Eq.  (4th 
ed.),  Part  1,  top.  pp.  180-189,  where  the 
question  of  notice  by  possession  is  dis- 
cussed, and  numerous  cases  are  referred  to 
and  commented  on. 

I  shall  refer  more  particularly  to  only  one 
jcase,  Kerr  &  others  v.  Kingsbury  &  others, 
Wl  Amer.  Law  Reg.  N.  S.  638,  decided  by 
the  supreme  court  of  Michigan  in  1878. 
That  case,  which  was  cited  in  argument  by 
the  learned  counsel  for  the  appellees,  very 
closely  resembles  the  one  now  before  us. 

Kingsbury,  being  the  owner  of  certain 
premises  in  the  city  of  Grand  Rapids,  leased 
them  for  a  number  of  years  to  the  firm  of 
Long  &  Bennett,  who  took  possession  and 
occupied  them  for  the  purposes  of  a  coal  and 
wood  yard.  The  lease  contained  a  provision 
allowing  the  lessees  thirty  days,  on  its  ter- 
mination, for  the  removal  of  the  buildings. 
There  were  two  other  leases,  but  they  need 
not  be  remarked  upon,  as  they  seem  to  have 
no  bearing  on  the  question  of  notice,  which 
was  raised  in  the  case.  During  the  term, 
Kingsbury  purchased  of  Long  his  interest  in 
the  co-partnership  of  Long  &  Bennett,  and 
assumed  his  place  in  the  business,  which  was 
thereafter  carried  on  in  the  name  of  Kings- 
bury and  Bennett.  Buildings  have  been  erect- 
ed on  the  premises  by  the  tenants,  Kingsbury 
gave  to  Kerr  a  mortgage  on  the  premises, 
and  the  firm,  having  afterwards  failed, 
made  an  assignment  for  the  benefit 
750  of  their  creditors.  *The  buildings 
were  claimed  by  Kingsbury's  mort- 
gagee as  having  passed  as  realty  under  the 
mortgage,  and  by  the  assignee  of  the  firm 
as  tenants'  fixtures  reserved  under  the  lease. 
One  of  the  questions  in  the  case  was, 
whether  Kerr,  the  mortgagee,  at  the  time 
he  took  the  real  estate  mortgage,  had  no- 
tice that  rights  in  the  buildings  were  claimed 
bv  Kingsbury  &  Bennett  as  tenants,  and  the 
decision   of   that   question   depended   solely 
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January  Term,  1880,  Richmond. 
I.  A    widow    remains   in    the   mansion   house,   baring 
with  her  her  two  infant  children,  who  she  supports, 
and  no  assignment  of  dower  is  made  to  her.    Sbt 
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pays  a  balance  of  the  purchase  money  due  for  the 
property,  and  secured  by  the  vendor's  lien,  and  she 
pays  the  taxes  due  upon  the  property.     As  against 
judgment  creditors  of  her  late  husband — Hsu>: 
1.  Mansion  Honae — Pstyment  of  Tsixea  by 

'Widow — Liena.* — She   is   entitled   to   be   paid 

the  amount  of  the  taxes  she  has  paid,  and  they 

are  the  prior  lien  upon  the  property. 
S.  Same — Purclsaae  Money — ^Psiymenta  by 

'Widow— Ll«ns. — She    is    to    be    paid    for    so 

much  of  the  purchase  money  paid  by  her  as  was 

properly  payable  by  the  heirs;  and  this  is  also  a 

prior  lien  on  the  property  as  against  the  creditors. 

5.  Same — ^Dower — Intereat  on  Purcbaae 
Money, — Having  held  the  mansion  house,  and 
the  heirs  being  infants  unable  to  assign  dower,  she 
must  be  considered  as  holding  as  to  one-third  of 
the  house  as  dowress,  and  liable  to  pay  one-third 
of  the  interest  of  the  said  purchase  money  during 
her  life. 

4.  Same — Same — ^Pnrcbaae  Money  —  Pay- 
nsenla  by  Widow. — It  being  necessary  to  sell 
the  property,  and  therefore  to  fix  the  present 
amount  chargeable  to  her  on  account  of  said  in- 
terest, the  annual  interest  is  to  be  treated  as  an 
annuity,  to  be  computed  for  so  many  years  as  she 
may  be  supposed  to  live,  regard  being  had  to  the 
state  of  her  health;  and  the  sum  so  ascertained, 
in  gross,  is  to  be  deducted  from  the  amount  of 
the  purchase  money  paid  by  her. 

6.  Same — Same — ^Rent.f — There  being  accounts 
to  be  taken  in  the  cause,  so  that  the  property  can- 
not be  sold  at  once,  the  court  should  appoint  two 
or  more  discreet  persons  to  fix  a  rent  upon  the 

house;  and  if  the  widow  will  take  it  at  the 
753  rent  so  "fixed — she  to  pay  two-thirds  thereof 

— it  should  be  rented  to  her;  and  as  the 
court  has  funds  of  hers  under  its  control  suffi- 
cient to  pay  the  rent,  no  security  should  be  re- 
quired of  her. 


This  is  the  sequal  of  the  case  of  Simmons 
V.  Lyles  &  als.,  27  Gratt.  923.  After  the 
cause  was  returned  to  the  circuit  court  of  the 
town  of  Danville,  there  was  a  decree  direct- 
ing a  commissioner  to  take,  among  other 
accounts,  an  account  of  the  debts  against 
the  estate  of  William  T.  Simmons,  deceased, 
whether  by  judgment  or  otherwise,  t^  ith  the 
order  of  their  priority.  And  commissioners 
were  appointed  to  ascertain  whether  the 
lands  were  susceptible  of  division  in  kind, 
or  whether  it  was  practicable  to  assign  to 
the   widow  of  said  Simmons  her  dower  in 


*RlflrM  of  Married  'Woman  to  Redeem 
Bfertflraflre. — In  Gatewood  v.  Gatewood,  75  Va.  407, 
it  was  held  that  a  woman  who  has  relinquished  her 
dower  in  order  that  the  land  might  be  mortgaged  may 
redeem  the  mortgage,  and  thereby  prevent  a  disastrous 
foreclosure  and  sale  of  the  'property  including  her 
dower  interest. 

Priority  of  Taxea. — See  Thomas  ▼.  Jones,  94 
Va.  756;  Comm.  ▼.  Ashlin,  95  Va.  145.  The  principal 
case  is  distinguished  in  Dillard's  adm'r  ▼.  Dillard 
ei  al..   77  Va.    823. 

tDoiFver — Mannlon  Honae. — In  Devaughn  v. 
Dev-aughn,  19  Gratt.  556,  it  was  held  that  the  widow 
ia  not  entitled  as  of  right  to  have  the  mansion  house 
included  in  the  dower  assigned  to  her;  and  that  sdch 
assignment  should  be  ba«ed  upon  both  the  annual 
and  fee  simple  value  of  the  property. 


758,  754 

kind,  and  they  reported  that  it  was  impos- 
sible so  to  assign  it. 

The  commissioner  reported  the  debts  of 
Simmons'  estate  at  $10,006.39.  Of  these  there 
were  three  reported  as  due  to  Mrs.  Sim- 
mons, and  as  entitled  to  priority  over  all 
others.  The  first  was  for  money  paid  by  her 
to  Jamieson,  the  original  plaintiff,  for  the 
balance  of  purchase  money  due  upon  the 
land,  $319.53.  2d.  for  money  paid  by  her  for 
taxes  and  assessments  upon  the  mansion 
house  in  which  she  lived.  3d.  For  money 
paid  by  her  for  improvements  on  the  prop- 
erty, $723.69.  There  were  five  judgments, 
which  had  been  recovered  as  early  as  1857  or 
1858,  against  Simmons,  as  a  member  of  a 
firm  which  before  that  time  was  engaged  in 
business  at  Pittsylvania  courthouse. 

Four  of  these  judgment  creditors  did  not 
set  up  their  claims  against  the  estate  until 
after  the  cause  went  back;  and  they  were  all 
reported  as  having  priority  over  the  debt  of 
Lyles. 

The  only  real  estate  of  Simmons  which  re- 
mained unsold  appears  to  have  been  his  man- 
sion house  in  which  he  lived.  After  his  death 
his  widow,  Mrs.  Simmons,  continued  to  live 
in  it  with  her  two  infant  children,  who 
754  were  ♦supported  by  her — no  dower 
having  been  assigned  to  her.  She  paid 
the  balance  of  the  purchase  money  due  upon 
it,  as  ascertained  by  a  previous  decree  in  the 
cause.  She  also  paid  the  taxes  and  assess- 
ment on  the  house;  and  she  paid  for  re- 
pairs upon  it;  but  these  repairs,  though  they 
amounted  to  a  considerable  sum  in  the  whole, 
seem  to  have  been  only  such  as  was  neces- 
sary to  render  the  house  comfortable. 

The  creditors  filed  several  exceptions  to  the 
report  of  the  commissioner.  The  second  was 
— ^To  the  credit  to  Mrs.  Simmons  for  the  bal- 
ance of  the  purchase  money  paid  by  her.  The 
third  was — To  the  .4:redit  for  the  taxes  paid 
by  her.  The  fourth  was— To  the  charge  for 
repairs  and  improvements  to  the  house. 

The  cause  came  on  to  be  heard  on  the  6th 
of  May,  1878,  when  the  court  overruled  the 
second  exception,  and  sustained  the  third  and 
fourth;  and  recommitted  the  report  with 
instructions  to  settle  the  account  of  Sim- 
mons* administrator,  and  to  take  a  further 
account  of  debts  and  their  priorities.  And  it 
appearing  that  dower  in  the  realty  could  not 
be  assigned,  and  the  court  being  of  opinion, 
that  a  sale  thereof  before  the  accounts  di- 
rected have  been  taken  would  be  premature, 
decreed  that  H.  E.  Barksdale,  who  is  hereby 
appointed  a  commissioner  for  the  purpose, 
after  two  weeks'  advertisement  in  the  Dan- 
ville News,  and  by  printed  handbills  posted 
at  three  or  more  public  places  in  the  town  of 
Danville,  proceed  to  rent  at  public  auction  to 
the  highest  bidder,  the  house  and  lot  in  the 
proceedincfs  mentioned,  on  the  premises,  for 
the  period  between  the  date  of  said  rrntins: 
and  the  1st  of  January,  1879,  for  one-fourth 
cash,  the  balance  in  two,  four  and  S'x  months, 
with  interest  from  date,  requiring  the  lessee 
to  execrte  bond  with  approved  security  there- 
for; and  if  the  widow  of  said  decedent  shall 
be   the    highest   bidder,   said   commissioner 
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shall  deduct  from  the  rent  to  be  paid  one- 
third — she   being   entitled   to   the   same    as 
dowager.  But  before  Commissioner  Barks- 
dale  shall,  &c. 

755  *And  thereupon,  Mrs.  Simmons  ap- 
plied to  a  judge  of  this  court  for  an 

appeal;  which  was  allowed. 

H.  Robertson,  for  the  appellant. 
Jno.  A.  Meredith,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

This  is  a  controversy  between  the  appel- 
lant, the  widow  of  William  T.  Simmons,  on 
the  one  hand,  and  the  judgment  creditors  of* 
said  Simmons  on  the  other.  The  appellant 
has  been  in  possession,  with  her  infant  chil- 
dren, of  the  mansion  house  of  the  deceased 
husband  since  his  death,  without  having 
dower  assigned  to  her.  During  that  time  she 
has  paid  the  taxes  annually  chargeable  upon 
the  property,  and  she  now  claims  the  right 
to  be  subrogated  to  the  lien  of  the  common- 
wealth, and  to  have  the  amount  so  paid  re- 
funded to  her  out  of  the  property.  This 
claim  is  resisted  by  the  creditors  on  various 
grounds.  The  statute  defining  the  rights  of 
the  appellant  is  as  follows: 

"Until  her  dower  is  assigned  her,  the 
widow  shall  be  entitled  to  demand  of  the 
heirs  or  devisees  one-third  part  of  the  issues 
and  profits  of  the  other  real  estate  which 
was  devised  or  descended  to  them,  of  which 
she  is  dowerable;  and,  in  the  meantime,  may 
hold,  occupy  and  enjoy  the  mansion  house 
and  curtilage  without  charge."  Sec.  8,  ch. 
106,  p.  854,  Code  of  1873. 

This  provision  is  a  substitute  for  what  is 
known  at  common  law  as  the  widow's  quar- 
antine— a  right  to  hold  and  occupy  the  capi- 
tal messuage  or  mansion  house  for  forty 
days  after  the  husband's  death,  and  during 
that  time  to  be  provided  with  all  neces- 
saries at  the  expense  of  the  heir,  and,  before 
the  termination  of  forty  days,  to  have  her 
dower  assigned  her.  If,  however,  the  forty 
days   expired  without   her  dower   being 

756  assigned,  she  might  be  turned  ♦out  of 
possession,  and  put  to  her  action  for 

the  recovery  of  her  dower. 

Under  the  statute,  the  condition  of  the 
widow  is  greatly  improved;  for  she  has  the 
right  to  remain  in  the  mansion  house,  with- 
out charge,  until  the  heir,  or  some  one  for 
him,  assigns  her  dower.  1  Lomax  Digest, 
p.  109. 

It  is  a  matter  of  more  difficulty  to  determine 
the  precise  nature  of  the  widow's  interest  in 
the  mansion  house  under  this  statute.  On  the 
one  hand,  it  has  some  incidents  of  a  life  estate^ 
which  is  defined  to  be  a  freehold  interest  in 
land,  the  duration  of  which  is  limited  to  the 
life  or  lives  of  a  particular  person  or  persons, 
or  to  the  happeningornothappeningof  some 
uncertain  event.  For  it  has  been  held,  it  mat- 
ters not  how  contingent  or  uncertain  the  du- 
ration of  the  estate  may  be.  or  how  probable 
is  its  determination,  if  it  is  capable  of  en- 
during for  a  life,  it  comes  within  the  cate- 
gory of  estates  for  life.  1  Washb.  on  Real 
Property,  103.  Inasmuch,  therefore,  as  the 
assignment  of  dower  may  never  be  made,  as 


the  widow  may  remain  in  the  mansion  hoase 
during  her  lifetime,  it  is  argued  that  she  is 
to  be  regarded  as  having  a  life  estate;  and 
,so  it  has  been  held  in  New  Jersey  under  a 
statute  somewhat  similar  to  ours.  Ackerxnan 
V.  Shelp,  3  Halst.  R.  125;  Craige  v.  Morris, 
25  New  Jer.  Eq.  Re.  467.  And  this  doctrine 
has  been  cited  with  seeming  approbation  by 
Chancellor  Kent.  4  Kent  Com.  p.  62. 

On  the  other  hand,  the  supreme  court  of 
Alabama,  consisting  at  the  time  of  very  able 
judges,  in  the  construction  of  a  similar  stat- 
ute, has  decided  that  the  widow  has  no  vested 
estate  in  the  mansion  house,  "but  a  mere 
right  to  hold  and  occupy  until  dower  is  as- 
signed her.  It  is  but  a  permissive  posses- 
sion, determinable  whenever  the  heir  or  per- 
son holding  the  fee  elects  to  assign  dower." 
Weaver  &  Gains  v.  Crenshaw,  6  Alab.  R. 
873;  Inge  v.  Murphy,  14  Alab.  R.  289;  Shcl- 
ton  V.  Carroll,  16  Alab.  R.  152. 

A  like  decision  has  been  made  by 

757  the    supreme    court     of     *Kentucky. 
Porter's  heirs  v.  Robinson,    3   A.   IC 

Marshall's  R.  1113. 

We  are  inclined  to  think  the  doctrine  of  the 
Alabama  court  is  in  the  main  the  more  cor- 
rect exposition  of  the  statute.  At  common 
law,  upon  the  death  of  the  husband  the  free- 
hold is  cast  upon  the  heir;  the  widow  has  no 
estate  in  the  land  until  dower  is  assigned 
her.  She  has  neither  seizin  nor  a  right  of  en 
try,  but  a  mere  inchoate  interest,  a  right  of 
action  for  the  recovery  of  her  dower.  2 
Scribner  on  Dower,  p.  26.  Whilst,  under  the 
statute,  she  has  the  privilege  of  occupying 
the  mansion  house,  it  is  at  the  pleasure  of 
the  owner  of  the  fee.  He  may  enter  at  any 
time,  assign  dower,  and  put  an  end  to  her 
possession  and  interest.  A  possession  thus 
held  at  the  mere  will  of  another  is  of  too 
precarious  a  nature  to  be  termed  a  freehold 
estate  in  land. 

Again,  one  of  the  duties  devolving  almost 
universally  upon  a  tenant  for  life  is  to  pre- 
vent the  buildings  and  fences  from  going  to 
decay  by  proper  and  suitable  repairs,  and 
also  to  keep  down  the  interest  accruint?  upon 
existing  encumbrances.  The  rule  with  re- 
gard to  the  interest  is  said  to  be  so  inflex- 
ible that  the  tenant  is  required  to  pay  it, 
even  if  it  takes  the  whole  of  the  rents  and 
profits  of  the  estate.  Poindexter's  cx'ors  r. 
Green's  ex'ors,  6  Leigh,  504. 

If  the  widow  occupying  the  mansion  house, 
under  the  statute,  is  to  be  regarded  as  tenant 
for  life,  and  therefore  bound  for  the  taxes, 
the  learned  counsel  will  find  it  difficult  to 
assign  a  good  reason  why  she  is  not  equally 
bound  to  the  performance  of  the  other  duties 
usually  recognized  as  incumbent  upon  the 
tenant  for  life.  1  Wash,  on  Real  Property, 
135.  We  think  the  interest  of  the  widow  un- 
der the  statute  is  more  analagous  to  a  ten- 
ancy at  will  than  a  life  estate.  It  is  not 
meant  to  say  it  is  actually  such  a  ternncy, 
because  that,  perhaps,  can  only  arise  under 
contract;  but  that  it  has  most  of  the  features 
of  ^n  estate  at  will.  For  a  tenancy  at  will 
is   a  tenancy  at  the    w^ill    of     either 

758  *party.    It  may  arise  by  implication    of 
law:  as  where  the  tenant  is  in   pos- 
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session  by  consent  of  the  owner  for  an  in-  I  be  a  grave  question  whether  the  widow  as 
definite  period  with  some  other  intention  !  the  natural  guardian  of  the  heir,  being  in  de- 
than  to   create  the   relation   of  lessor   and  i  fault  with  respect  to  the  dower,  wouldnot  be 


lessee.  1  Washb.  510.  The  effect  of  the 
statute  is  merely  to  extend  the  quarantine. 
The  object  manifestly  was  to  coerce  the 
heir  to  assign  dower,  and  until  this  was 
done,  to  protect  her  in  the  enjoyment  of 
the  homestead  and  the  rents  and  profits 
accruing  therefrom. 

It  is  also  to  be  borne  in  mind  that  our 
laws  have  provided  no  mode  of  compelling 
the  widow  to  pay  the  taxes  accruing  upon 
the  mansion  house  during  the  period  of  her 
occupation. 

Upon  the  death  of  the  owner  mtestate,  his 
real  estate  descends  upon  his  heirs.  It  is 
charged  to  them  upon  the  commissioner's 
books,  and  to  them  exclusively  the  law  looks 
for  the  payment  of  the  accruing  taxes.  The 
widow  occupying  the  mansion  house  is  not 
known,  nor  is  her  interest  recognized  in  the 
various  statutes  relating  to  the  collection  of 
the  public  revenues.  Blodget  v.  Brent,  3 
Cranch.  C.  Ct.  R.  394.  If  the  heir  is  m 
default  in  paying  them,  her  goods  and 
chattels  on  the  premises  cannot  he  held 
liable.  She  does  not  claim  under  the 
heir   as   tenant,   but   independently   of   him, 


held  to  contribute  her  ratable  proportion  of 
the  taxes.  The  case  of  Grayson  &  wife  v. 
Moncure,  1  Lei^h,  449,  although  not  in- 
volving this  precise,  point,  was  decided  on 
grounds  analagous  to  those  now  presented. 
The  revisors  of  1849  reported  a  provision 
giving  to  the  widow  the  right  to  occupy  and 
have  the  issues  and  profits  of  the  mansion 
house,  and  the  tract  of  land  on  which  it  is 
situate,  until  the  assignment  of  dower;  but 
if  she  be  the  guardian  of  the  heirs,  she  shall 
account  with  her  wards  for  two-thirds  '^-f 
the  said  issues  and  profits.  2d  Report  of 
Revisals,  p.  566,  §§  8-9.  The  legislature, 
however,  struck  out  so  much  of  the  section 
reported  as  gave  to  the  widow  the  right 
to  occupy  the  land,  and  imposed  upon  her 
a  liability  for  two-thirds  of  the  rents  and 
profits,  and  adopted  the  statute  as  it  now 
stands,  giving  to  her  the  possession  of 
760  ♦the  mansion  house  and  curtilapre,  with- 
out charge;  thus  indicating  plainly  a 
purpose  to  exempt  the  widow  from  all  liabil- 
ity during  the  period  of  her  occupancy,  even 
though  she  might  be  in  default  in  failing  to 
apply  for  an  assignment  of  dower.   Possibly 


and  by  appointment  of  law.  Code  1873,  ch.    the  legislature  may  have  supposed  that  where 
4,  §  37.  ^  ,^     ^" •*-''•-'    u.:-.  .t. ,.    «._ 

It  is  very  true  that  the  commonwealth, 
having  a  lien  on  the  property  for  taxes, 
may  enforce  that  lien  against  the  widow,  not 
because  she  is  personally  liable,  but  because 
the  estate  is  bound  for  the  commonwealth  s 
dues,  even  in  the  hands  of   an  innocent  alienee. 

And  if,  through  the  default  of  the  heir 
the  widow,  to  save  her  estate,  is  compelled 
to  pay  what  the  law  requires  him  to  pay, 
she  may  compel  him  to  refund  the  amount 
so  paid  for  his  benefit. 

In  all  this,  the  heir  has  no  just  cause  of 
complaint.  If  he  is  unwilling  to  pay  the  taxes 
whilst  the  widow  is  in  the  occupation  of 
the  mansion  house,  all  that  he  has  to  do  is 
to  assign  her  dower,  and  thus  reheve 
789  himself  of  the  taxes  *upon  one-third 
of  the  estate.  Failing  in  this,  it  is 
fairly  to  be  presumed  he  is  content  to  bear 
the  burden  upon  his  inheritance,  notwith- 
standing the  widow  may  be  in  the  posses- 
sion and  enjoyment  of  it. 

These  views  are  undoubtedly  correct  as 
applied  to  an  adult  heir,  whose  duty  it  is  to 
assign  dower,  and  who  is  delinquent  m  the 
performance  of  his  duty. 

But  the  rule  is  by  no  means  so  clear  as  ap- 
plied of  an  infant  heir  of  tender  years,  with- 
out other  guardian  than  the  mother,  and  who 
continues  to  reside  in  the  mansion  house 
without  applying  for  an  assignment  of    dower 

In  such  case  the  heir,  being  under  control 
of  the  mother,  cannot  himself  assign  dower. 
He  cannot.take  a  step  towards,  the  protection 
of  his  rights.  The  widow  may  choose  to  re- 
main in  the  occupation  of  the  mansion  house, 
to  demand  one-third  of  the  rents  and  profits 
of  the  other  real  estate,  and  thus  cast  upon 
the  heir  the  entire  burden  of  paying  the  taxes 
upon  the  whole  estate.  In  a  case  of  that 
sort,  and  in  other  cases  of  like  kind,  it  may 
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there  are  infant  heirs,  they  would  generally 
reside  with  the  mother  in  the  mansion  house, 
and  upon  her  would  devolve  the  whole  burden 
of  their  support.  Whatever  advantage  she 
might  derive  from  the  use  of  the  property 
would  generally  be  met  by  a  corresponding 
burden  in  taking  care  of  and  maintaining 
the  infant  heirs.  We  do  not  deem  it  neces- 
sary now  to  decide  what  are  the  cases  in  which 
the  widow,  as  between  herself  and  her  infant 
children,  would  be  precluded  from  asserting 
against  them,  or  against  the  estate,  a  claim 
for  reimbursement  of  taxes  paid  by  her.  In 
the  present  case,  we  think  she  is  entitled  to 
have  refunded  her  what  she  has  sopaid.  Bear- 
ing in  mind  that  the  appellant,  according  to 
the  views  already  presented,  is  not  legally 
liable  for  the  taxes;  that  they  are  not  charged 
to  her  on  the  commissioner's  books;  that 
the  law  has  made  no  provision  bv  which  they 
can  be  collected  from  her,  but  that  they  con- 
stitute a  lien  on  the  property  as  against  the 
heirs  and  against  the  creditors  in  favor  of  the 
commonwealth — let  us  enquire  whether,  in 
this  case,  she  is  not  entitled  to  be  substituted 
to  that  lien.  In  the  first  place,  then,  the  infant 
heirs  are  not  interested  in  the  present  contro- 
versy. The  claims  of  creditors  in  any  aspect 
of  the  case  are  more  than  double  the  value  of 
the  property.  The  contention  is,  therefore, 
between  the  appellant  on  the  one  hand  and 
the  appellees  on  the  other,  as  creditors. 
Whilst  the  latter  have  liens,  by  jiidgment, 
on  the  property,  they  have  no  claim,  even 
against  the  heirs,  to  rents  and  profits,  until 
a  decree  of  sale  or  sequestration.  As  against 
the  widow,  they  have  no  pretense  of  claim 
for  such  rents  and  profits,  until  assignment 
of  dower.  As  against  them,  she  is  le<Tnlly 
entitled  to  the  use  and  occnpntion, 
761  *rents.  issues  and  profits  of  the  "man- 
sion house  and  curtilage,  free  of  all 
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charge,  until  that  assignment  is  made.  The 
lien  of  the  commonwealth  for  taxes  is  para- 
mount to  the  lien  of  their  judgments,  and 
must  first  be  satisfied. 

If  these  taxes  are  not  or  cannot  be  paid  by 
the  heir,  some  oat  must  pay  them  while  the 
litigation  is  pending  in  order  to  preserve  the 
property  from  a  forced  sale  by  the  com- 
monwealth. The  obligation  of  the  widow  to 
pay  them  for  the  protection  of  her  interest  is 
no  greater  than  that  of  the  executors  to  pay 
for  the  protection  of  theirs.  As  the  statute 
gives  her  the  right  to  occupy  without  charge, 
they  cannot  impose  upon  her  the  duty  of  dis- 
charging the  taxes,  as  a  condition  of  her 
occupation.  If  one  of  them  should  pay  in 
order  to  prevent  the  commonwealth's  sale, 
he  would  have  the  right  to  be  refunded  the 
amount  so  paid.  She  stands  upon  ground 
equally  high.  If  it  be  said  she  has  the  use 
and  occupation  of  the  property,  in  the  mean- 
ti-Tie,  the  answer  is  that  under  the  statute  she 
is  entitled  to  it  without  charge;  but  if  she  be 
roinpelled  to  pay  the  taxes,  then  to  that  ex- 
tent she  is  charged  for  the  privilege  of  re- 
maiiring  in  the  mansion  house.  The  further 
answer  is,  that  in  this  case  during  all  the 
period  of  the  occupation  of  the  mansion 
house  by  the  widow,  she  has  maintained  and 
supported  the  two  infant  heirs  out  of  her  own 
scanty  means.  If,  therefore,  they  have  sus- 
tained any  loss  by  the  widow's  failure  to  have 
dower  assigned  her,  and  by  her  occupation  of 
their  two-thirds,  they  have  been  more  than 
compensated  by  the  support  and  maintenance 
furnished  them.  The  appellees  cannot  com- 
plain of  this,  for  if  the  appellant  had  not 
paid  the  taxes,  they  must  have  remained  a 
charge  upon  the  property,  to  be  finally  satis- 
fied by  a  process  of  sale,  or  the  appellees 
must  have  paid  them  as  they  accrued  during 
the  process  of  litigation.  The  original  bill 
in  this  case  was  filed  in  July,  1868,  merely  for 
the  purpose  of  enforcing  a  vendor's  lien,  for 
a  small  balance  of  unpaid  purchase 
768  money,  which  was  ^ultimately  paid  by 
the  appellant  ont  of  her  own  means. 
At  that  time  it  was  not  known  or  believed 
there  w?s  any  other  debt  of  any  magnitude 
against  the  estate.  Two  years  afterwards,  in 
1870,  R.  W.  Lyles  filed  his  petition  claiming 
to  be  a  judgment  creditor  of  the  intestate. 
In  November,  1871,  the  circuit  court  ren- 
dered a  decree  for  the  sale  of  the  property, 
without  having  assigned  the  appellant  her 
dower,  or  even  ascertaining  its  commuted 
value.  Upon  appeal,  that  decree  was  re- 
versed by  this  court  in  1876,  and  remanded 
for  farther  .proceedings. 

When  the  commissioner  proceeded  to  take 
the  account  directed  by  the  decree  of  this 
court  in  1878,  then  for  the  first  time,  all  the 
claims  against  the  estate,  with  one  single 
exception,  were  asserted.  With  reference  to 
these  claims  the  commissioner  reports,  "They 
are  all  antiquated  judgments  recovered,  not 
against  the  intestate  individually,  but  against 
him  as  one  of  a  long  since  defunct  concern, 
which  have  slept  in  the  archives  of  the  courts 
of  Pittsylvania  county  for  many  years,  and 
have  been  now,  after  the  decedent's  death, 
dragged  forth,  and  therefore  the   commis- 


sioner has  been  inclined  to  look  more  favor- 
ably upon  the  claims  of  the  widow."  Without 
stopping  now  to  enquire  into  the  correctness 
of  this  conclusion  of  the  commissioner,  it  is 
certain  the  taxes  were  paid  by  the  appellant 
out  of  her  own  scanty  resources  during  the 
pending  of  the  litigation,  and  in  entire  ig- 
norance of  the  claims  which  have  been  since 
asserted  against  the  estate.  It  so  happens 
that  the  only  creditor  who  exercised  any  dili- 
gence in  preferring  his  demand,  R.  H.  Lyles, 
is  entirely  excluded  from  any  participation 
in  the  fund  l*y  the  prior  liens  of  the  cred- 
itors who  did  not  appear  until  1878,  and  who 
now  claim  that  the  discharge  of  the  com- 
monwealth's lien  by  the  appellant  shall  en- 
sue to  their  exclusive  benefit. 

Subrogation  is  the  creature  of  the  chan- 
cery courts.  It  is  not  founded  upon  any  idea 
of  contract,  but  upon  principles  of  equity 
and  good  conscience.  It  is  a  mode 
788  which  *equity  adopts  to  compel  the 
ultimate  discharge  of  a  debt  by  him 
who  in  good  conscience  ought  to  pay  it 
Brandt  on  Suretyship,  §  260.  It  is  not  essen- 
tial that  the  party  invoking  the  remedy 
should  technically  occupy  the  position  or  re- 
lation of  surety  for  the  debt.  It  is  enough 
that  he  is  required  to  pay  for  his  own  pro- 
tection and  indemnity,  or  to  relieve  his 
estate  of  a  subsisting  lien  or  incumbrance 
accruing  by  operation  of  law,  or  created  by 
act  of  the  party  in  whose  behalf  the  payment 
is  made.  The  appellant,  in  paying  the  taxes, 
cannot  be  considered  a  volunteer.  The  prop- 
erty of  which  she  has  possession  under  the 
statute  was  debtor  to  the  state,  and  she  had 
the  right  to  make  the  payment  for  her  own 
protection  and  indemnity,  and  to  look  :o 
the  property  for  reimbursement. 

It  has  been  said,  however,  this  principle 
could  not  be  applied  in  this  case,  because  it 
would  carry  with  it  also  the  commonwealth's 
right  of  distress  for  taxes.  But  this  is  not  a 
legitimate  conclusion. 

A  creditor  may  have  a  lien  by  execution 
on  his  debtor's  personal  property,  and  a  lien 
by  judgment  on  his  realty.  When  the  surety 
pays  the  debt,  the  lien  of  the  execution  'S 
nrone,  but  a  court  of  equity  keeps  alive  the 
lien  of  the  judgment  on  the  real  estate  for 
the  benefit  of  the  surety.  And  so  when  the 
taxes  are  paid  by  one  standing  in  the  rela- 
tion of  surety,  the  remedy  at  law  by  distress 
is  gone,  but  the  lien  would  still  be  preserved 
in  the  equity  forum,  upon  the  real  estate,  H 
necessary,  for  purposes  of  justice.  If  that 
court  cannot  give  to  the  party  all  the  reme- 
dies of  the  commonwealth,  it  is  no  reason  it 
should  not  afford  such  as  are  appropriate  to 
its  jurisdiction. 

For  these  reasons  we  are  of  opinion  that 
the  circuit  court  erred  in  sustaining  appel- 
lee's third  exception  to  the  commissioner's 
report  and  in  refusing  to  allow  appellant  a 
lien  upon  the  house  and  lot  in  controversy 
for  the  taxes  paid  by  her. 

The    next    question    is    whether  the 
784    appellant  is  to  be  paid  *for  the  improve- 
ments upon  the  property  she  claims  to 
have  made  during  the  time  of    her  occupancy. 
There  is   no  doubt  that  these  improvements 


} 


236 


32  GRATT. 


Virginia  Reports,  Annotated. 


766,  768,  767 


were  of  some  advantage  to  the  property,  and 
probably  contributed  to  its  increased  value. 
The  appellant  appears  to  have  paid  over 
$700  in  that  way,  principal  and  interest.  An 
examination  of  the  several  items  of  the  ac- 
count will,  however,  show  that  the  expen- 
ditures were  of  such  a  character  as  the  oc- 
cupying tenant  might  well  make  in  the 
way  of  repairs  in  consideration  of  the  use 
and  enjoyment  of  the  property.  And 
although  Siie  was  not  bound  to  make  them, 
they  contributed  to  her  own  beneficial  en- 
joyment and  comfort.  We  are  therefore  of 
opinion  she  is  not  entitled  to  be  repaid 
these  outlays. 

We  think,  in  allowing  her  for  the  taxes 
paid  and  rejecting  the  account  for  improve" 
ment.  the  equity  of  the  case  is  fully  attained 
and  justice  done  to  all  the  parties.  We  arc  i 
therefore  of  .opinion  the  circuit  court  did 
not  err  in  sustaining  appellee's  fourth  ex- 
ception to  the  commissioner's  report  for 
alleged  improvements  made  by  her. 

This  brings  us  to  the  question  of  the  ap 


paid  to  her.  The  circuit  court,  after  proper 
enquiries  upon  this  point,  determined  that 
it  was  impracticable  to  assign  dower  in  kind, 
and  that  a  sale  of  the  property  was  necessary; 
and  the  appellant  does  not  complain  of  this. 
It  is,  of  course,  impossible  to  ascertain  the 
commuted  value  of  the  dower  interest,  or  to 
pay  it  until  the  property  is  sold.  The  decree 
for  a  sale  could  not,  however,  be  entered 
immediately  because  certain  accounts  were 
necessary  to  settle  the  priorities  of  those 
having  claims  against  the  estate.  In  the 
meantime,  it  would  be  unjust  to  the  creditors 
for  the  appellant  to  occupy  the  whole  prop- 
erty free  of  charge.  The  court  has  done  all 
it  could  do  in  the  way  of  assigning  her 
dower,  and  the  fact  that  it  is  wholly  im- 
practicable to  do  so  should  not  place   her 

in  a  better  position  than  she  would 
766      be    had    dower   been   ♦assigned.    The 

most  that  she  can  require  is,  that  she 
be  permitted  to  remain  in  possession,  pay- 
ing rent  on  two-thirds  of  the  property.  The 
decree  is,  however,  erroneous   in   two  par- 


pellant's  ricrht  of  substitution  to  the  lien  of  i  ticulars:    First,  in  directing  the  property  to 


James  Jamieson,  the  vendor  of  the  property 
for  the  balance  of  the  purchase  money,  which 
was  paid  by  the  appellant.  There  is  no 
doubt  of  the  appellant's  right  to  be  substi- 
tuted to  this  lien,  a  right  which  appertains 
to  her  as  occupant  of  the  property  under 
the  .statute,  and  also  by  virtue  of  her  title  to 
one-third  of  the  premises  upon  the  assign- 
ment of  dower.  The  commissioner  reported 
in  favor  of  her  claim,  and  the  circuit  court 
rightly  sustained  the  report. 

A  question  has  been  presented  with  respect 
to  the  appellant's  obligation  as  doweress  to 
contribute  to  the  discharge  of  this  lien  on 
the  estate,  which  is  paramount  to  her  right 
of  dower.  The  rule  is  well  settled  in  such 
cases,  and  is,  that  where  the  whole  debt  due 
the  mortgagee  or  vendor  is  to  be  paid,  the 
widow  must  pay  in  gross  a  sum  equivalent 
to  one-third  of  the  annual  interest 
765  during  her  life.  That  *sum  is  ascer- 
tained by  fixing  the  present  value  of 
an  annuity  equal  to  the  interest  upon  one- 
third  of  the  debt,  computed  for  so  many 
years  as  she  may  be  supposed  to  live,  ac- 
cording to  the  tables  of  the  chances  of  life, 
and  to  the  state  of  her  health.  1  Wash,  on 
Real   Estate.  111-2-18,  291. 

In  this  case  the  appellant  has  paid  off  the 
incumberance,  but  the  rule  is  not  thereby 
varied. 

The  amount  for  which  she  is  liable  must 
be  ascertained  in  the  mode  already  indi- 
cated, and  the  sum  deducted  from  what  she 
has  paid  in  discharge  of  the  vendor's  lien. 
The  balance  due  her  constitutes  a  lien  on 
the  property,  in  her  behalf. 

The  last  and  only  remaining  point  to  be 
considered  is  that  part  of  the  decree  which 
directs  the  property  to  be  rented  out  until 
the  accounts  can  be  taken  and  a  sale  made. 

It  is  said  this  is  erroneous  because  the  ap- 
pellant has  the  right  to  occupy  the  mansion 
house  free  of  charge  until  dower  is  assigned 
her;   and  if  that  cannot  be  done,  then   she 


be  publicly  rented  out  to  the  highest  bid- 
der, and  in  requiring  the  appellant  to  give 
bond,  with  approved  security,  for  the  pay- 
ment of  the  rent. 

The  effect  of  such  a  proceeding  would 
probably,  or  might  be,  to  force  the  appellant 
either  to  pay  an  excessive  rent  or  to  vacate 
the  premises;  and  besides,  she  might  he 
unable  to  furnish  the  required  security.  The 
amount  due  the  appellant  by  reason  of  her 
dower,  and  her  claim  for  taxes,  constitutes 
an  ample  fund,  under  the  control  of  the 
court,  to  secure  the  payment  of  the  rent. 

The  proper  course  to  be  pursued  was  to 
appoint  two  or  more  discreet  commissioners 
to  fix  the  rental  value  of  the  property,  with 
the  privilege  to  the  appellant  to  take  it  at 
that  value;  and  in  the  event  of  her  refusal, 
then  to  expose  the  property  to  the  highest 
bidder  at  public  outcry.  And  in  either  event, 
if  the  appellant  becomes  the  vendee,  the 
court  to  retain  a  lien  on  the  amount  due 
her,  or  so  much  as  seems  necessary,  as 
security  for  the  payment  of  two-thirds  of 
the  rent  agreed  to  be  paid. 

For  the  reasons  already  stated,  the  de- 
cree of  the  circuit  court  must  be  reversed, 
and  the  case  remanded  to  that  court  to  be 
there  proceeded  with  in  conformity  with 
the  views  herein  presented. 

MONCURE,  P.,  concurred  in  the  result. 

The  decree   was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
appellant  is  entitled  to  be  substituted  to  the 
lien  of  the  commonwealth  for  the  taxes  paid 
by  her  upon  the  property  in  controversy, 
767  according  *to  the  report  of  Commis- 
sioner Harrison  of  the  16th  April, 
1878;  and  that  the  said  circuit  court  erred  in 
sustaining  the  exceptions  of  appellees, 
James  C.  Silleman  &  Son  and  R.  W.  Lyles, 
administrator,  to  so  much  of  said  report  as 
allows  the  appellant    a  lien  for  said  taxes    in 


has  the  right  to  occrpy  till  the  sale  is  made    preference  to  the  claims  of  other  creditors, 
and    the    commuted    value    ascertained    and  i      The  court  is  further  of  opinion  that  the 
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appellant  is  entitled  to  be  substituted  to  the  I  justice  issued  a  warrant  of  distress  for  the 
lien  of  James  Jamieson.  the  vendor,  for  the    rent  of  $1,000,  which  went  into  the  hands  •-»€ 

*  '  *    '^--  * the  high  constable  of  the  city,  who   levied 

the   same   on   the   property   of   Carter;   and 


balance  of  purchase  money  which  has  been 
paid  by  appellant,  and  the  circuit  court  did 
not  err  in  so  holding.  But  the  court  is  further 
of  opinion  that  as  the  appellant  is  liable  for 
the  interest  accruing  during  her  life  upon 
one-third  of  said  unpaid  purchase  money, 
she  ought  now  to  be  charged  with  a  sum  m 
gross,  to  be  ascertained  by  fixing  the  pres- 
ent value  of  an  annuity  equal  to  said  m- 
terest  to  be  computed  for  so  many  years  as 
she  may  be  supposed  to  live,  regard  being 
had  to  the  state  of  her  health;  the  sum  so  as- 
certained in  gross  to  be  deducted  from  the 
amount  so  paid  by  her.  and  the  balance  to 
constitute  a  lien-  in  her  behalf  on  the  pro- 
ceeds of  sale  under  the  control  of  the  court. 
The  court  is  further  of  opinion  that  the 
circuit  court,  instead  of  a  public  renting  of 
the  property  in  controversy  to  the  highest 
bidder,  ought  to  have  appointed  two  or  more 
discreet  commissioners  to  ascertain  and 
assess  the  rental  value  of  said  property,  re- 
serving liberty  to  the  appellant  to  become 
the  lessee  at  such  valuation;  and  if  she  de- 
clined or  refused  so  to  be,  then  the  property 
is  to  be  rented  out  to  the  highest  bidder. 
But  in  either  event,  if  the  appellant  shall 
become  the  lessee,  the  court,  instead  of  re- 
quiring her  to  give  bond  with  approved 
security,  should  retain  a  lien  upon  the  fund 
belonging  to  her  under  its  control  as 
security  for  two-thirds  of  the  rent. 

It  is  therefore  decreed  and  ordered  that 
for  the  errors  aforesaid  the  decree  of  the 
said  circuit  court,  to  the  extent  here  men- 
tioned, be  reversed  and  annulled,  and 
768     in  all  other  ♦respects  affirmed;  and  that 
the    appellees,    James    C.    Silleman    «c 


Carter  thereupon  executed  a  forthcoming 
bond,  with  Parker  Campbell  as  his  surcty. 
In  February,  1866,  Grant  gave  notice  to 
Carter  and  Campbell  that  he  would  move  for 
judgment  and  award  of  execution  upon  this 
bond.  And  nothing  further  seems  to  have 
been  done  in  the  case,  except  to  revive  it  in 
the  name  of  Grant's  administratrix,  until 
May,  1876;  when  the  case  was  taken  up,  and 
the  court  rendered  a  judgrtent  in  favor  of 
Grant's  administratrix  for  $2.060.20 — the 
penalty  of  the  bond — to  be  discharged  by 
the  payment  of  $500,  with  interest  thereon 
at  six  per  cent,  per  annum,  from  the  1st  of 

January,  1866,  till  paid. 
770  *In  the  progress  of  the  cause,  the 

defendants  took  two  bills  of  exceptior> 
to  the  rulings  of  the  court,  and  applied  to  a 
judge  of  this  court  for  a  writ  of  error  and 
supersedeas;  which  was  allowed.  The  case 
is  stated  by  Judge  Burks  in  his  opinion. 

Wm.  W.   Crump,   for  the  appellants. 
Johnston,  Williams   &  Boulware,  for  the 
appellee. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

This  a  writ  of  error  to  a  judgment  of  the 
hustings  court  of  the  city  of  Richmond, 
awarding  execution  against  the  plaintiflF  in 
error  on  a  forfeited  forthcoming  bond  taken 
on  a  warrant  of  distress  for  rent. 

After  plaintiff  had  proved  notice  of  her 
motion,  and  had  shown  in  evidence  the 
forthcoming  bond,  the  distress  warrant,  the 
officer's  return  thereon,  and  the  affidavit  on 


Son  and  R.  W.  Lyles,  administrator  out  of  j  ^^ich  the  warrant  was  issued,  the  defcnd- 
tlie  assets,  &c.,  do  pay  to  the  appellant  her  ^^^^^  resisting  the  motion,  stated,  through 
costs  by  her   expended  in   the   prosecution  i  ^^^^^  counsel,  "that  their  defence  was   that 


of  her  appeal  and  writ  of  error  aforesaid 
here.  And  it  is  further  ordered  and  decreed 
that  the  cause  be  remanded  to  the  said  cir- 
cuit court  to  be  there  proceeded  with  m 
conformity  to  this  decree. 
Decree  reversed. 


768 


*Carter  &  al.  v.  Grant's  Adm'x. 

January  Term,  1880,  Richmond. 

1.  Rent — ^Dl«tre«« — Bond — Proof.  —  On  pro- 
ceedinfs  upon  a  forthcoming  bond  given  on  a  dis- 
tress for  rent,  whether  by  motion  or  by  action  on 
the  bond,  the  plaintiflF  must  prove  the  contract  of 
rent  for  which  the  distress  was  sued  out. 

a.  Same — Same — Jndirment. — On  such  proceed- 
ing, though  the  warrant  of  distress  was  for  more 
rent  than  was  due,  the  plaintiflf  may  have  judgment 
for  the  less  amount  due. 


there  was  no  such  contract  of  rent  as  is  set 
out  in  said  affidavit  and  claim,  and  de> 
manded  that  the  plaintiflF  should  prove  the 
contract  as  alleged;  but  the  court  refused  to 
require  the  plaintiff  to  make  any  further 
proof  than  that  contained  in  the  said  papers, 
until  the  defendants  showed  by  evidence 
such  defence  as  is  allowed  by  the  statute: 
the  court  being  of  opinion  that,  upon  this 
state  of  the  case,  the  plaintiflF  was  entitled 
to  award  of  execution;  to  which  opinion  and 
decision  of  the  court  the  defendants,  by 
their  counsel,  excepted." 

The  defendants,  however,  did  not  rest  on 
this  exception,  but  proceeded  to  give  evi- 
dence to  sustain  the  defence  before  stated; 
the  plaintiflF  adducing  no  evidence  in  addi- 
tion to   that   already   mentioned   as   offered 

by  her  in  opening  the  case. 
771  *After    hearing    the     evidence     and 

arguments  of  counsel,  the  court  grave 
judgment  against  the  defendants  for  the  pen- 
alty   of   the   forthcoming   bond,   to   he    dis- 


In  January,  1866,  James  H.   Grant  made 

oath  before  a  justice  of  the  peace  that.  S.  S.  ^                                       ..             .    ._    „^    ^.^- 

Carter  and  E.  H.    Monteiro,   partners,   under  charged   by    the    pavment    of    five    hundred 

the  style  of  Carter  &  Monteiro,  were  indebte.l  dollars,  (the  amount  of  rent  ascertained  to 

to  him  for  rent  of  a  house  in  the  city  of  dneV  with  interest  thereon,  and   for  the 

Richmond  for  three  months,  due  the  1st  of  plaintiff's  costs  on  the  motion.  To  this  judj?- 

January,  1866,  $1,000.  Upon  this  affidavit  the  ment  the  defendants,  by  counsel,   also  ex- 
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cepted;    and    the    court    certified    the    facts 
proved  on  the  hearing. 

There  are  but  two  questions  arising  on 
the  record. 

The  first  is,  whether,  on  the  plaintiff's  evi- 
dence, without  any  proof  by  the  defendants, 
she  was  entitled  to  award  of  execution.  Or, 
in  other  words,  whether,  after  the  defend- 
ants stated  the  grounds  of  their  defence  and 
demanded  proof  of  the  contract  under  which 
the  plaintiff  claimed  the  rent  specified,  the 
plaintiff  was  entitled  to  award  of  execution, 
such  ^oof  not  being  furnished.  Substan- 
tially, the  question  is,  in  the  state  of  the 
case  as  presented,  upon  whom  was  the  bur- 
den of  proof?  Was  it  upon  the  defendants 
to  show  that  there  was  no  contract  of  lease, 
or  none  on  which  rent  claimed  accrued,  or 
was  it  for  the  plaintiff  to  prove  a  contract 
and  rent  reserved  under  it? 

Certainly,  if  the  rent  claimed  was  not  due 
by  contract,  there  was  no  right  of  distress. 
It  was  of  the  essence  of  the  right  to  de- 
strain,  that  there  should  have  been  a  con- 
tract. In  the  absence  of  a  contract,  the  dis- 
tress was  illegal. 

When  the  action  of  replevin  was  in  use, 
the  landlord  in  his  avowry  set  forth  his 
title,  the  contract  of  demise  and  tenancy 
thereunder,  which,  of  course,  included  a 
statement  of  the  term  and  amount  of  rent  to 
be  paid,  and  he  also  alleged  the  amount  of 
rent  in  arrear,  and  then  avowed  the  taking  of 
the  goods  and  chattels  of  the  tenant  as  for 
a  distress  for  the  rent  so  in  arrear. 

If  the  tenant  wished  to  put  the  contract  m 
issue,  he  did  so  by  proper  plea,  which  was 
either  non  demisit  or  non  tenuit.  These  pleas 
concluded  to  the  contrary,  and  upon 
778  *issue  joined  thereon,  the  burden  was 
on  the  avowant,  and  he  was  held  to  the 
strictest  proof  of  the  contract  as  laid  in  the 
avowry.  If  there  was  no  rent  due  at  the  time 
of  the  distress,  there  was  an  appropriate 
plea  for  such  a  case,  styled  in  law  French, 
riens  in  arrere  (nothing  in  arrear). 

Such  a  plea  admitted  the  demise  and  ten- 
ancy, and  averred  the  single  proposition 
that  the  rent  was  not  in  arrear  when  the  dis- 
tress was  made.  Alexander  v.'  Harris,  4 
Cranch,  299.  On  the  trial  of  this  issue,  it 
was  for  the  tenant  to  show  the  truth  of  the 
plea.  Cooper  v.  Egginton,  8  C.  &  P.  743, 
(34  E.  C.  L.  R.  618),  There  were  other  pleas 
not  necessary  to  be  noticed,  in  which  the 
onus  was  on  the  plaintiff  or  defendant,  as 
one  or  the  other  might  have  the  affirmative 
of   the  issue 

When  the  action  of  replevin  was  abolished 
at  the  revisal  of  1849  (Code  of  1873,  ch.  145, 
§  4).  the  new  remedy  for  illegal  distress,  re- 
sorted to  in  the  present  case,  was  substi- 
tuted. The  tenant  was  allowed  to  give  a 
forthcoming  bond,*  and  in  any  action  or 
motion  on  such  bond,  it  is  provided,  that 
"the   defendant  may  make  defence  on   the 


772,  77a,  774 


•Ki.TB  BY  THE  JuDCE. — See  act  approved  March  12, 
1878,  (Acts  of  Assembly,  1877-78,  ch.  226.  p.  211)  dis- 
pensirg  with  forthcoming  bond  on  certain  conditions, 
and  allowing  defence  to  be  made  without  giving  bord. 


ground  that  the  distress  was  for  rent  not 

'u^  T,»^°!^  ^l  ^"  P^"**'  o*"  was  otherwise 
illegal."  Code  of  1873,  ch.  185,  §  4 
^  As  was  said  by  the  President  of  this  court 
mtheopmion  delivered  in  Allen  &  others 
V,  Hart,  18  Gratt.  722,  the  substituted  remedy 
•was  professedly  intended  to  be.  not  only  a 
simpler  and  easier  remedy  that  the  old  one 
but  at  least  as  beneficial,  especially  as  to  the 
tenant;"  and  further,  that  the  tenant  "ac- 
quires the  right  of  making,  in  the  action  or 
motion  of  the  bond,  all  the  defences  which 
he  could  formerly  have  made  in  the  action  of 
replevin,  including  the  defence  of  set  off" 
The  forthcoming  bond  does  not  estop  him. 

^i  '^  provided  as  a  means  of  securing 
773     the  rent  distrained  for,  without  preju 

dice  to  his  right  of  contesting  the  le- 
gality of  the  distress,  when  any  attempt  is 
made  to  enforce  the  security.  In  some  meas- 
ure, it  stands  in  the  place  of  the  replevin 
bond  under  the  former  remedy.  When  exe- 
cuted it  operates  to  release  the  property  dis- 
trained and  restore  it  to  the  possession  of 
the  tenant.  The  landlord  may  proceed  on 
the  bond,  when  forfeited,  either  by  regular 
action,  or  in  a  more  summary  way,  by  mo- 
tion. If  he  bring  his  action,  a  plea  to  the 
ettect  that  there  was  no  contract  for  the 
rent  claimed  would  be  admissible,  and  a 
good  plea  m  bar:  for,  if  true,  the  distress 
was  illegal.  If  issue  were  taken  on  such  a 
plea  he  would  hold  the  affirmative,  and, 
on  famihar  principles,  it  would  devolve  on 
hira  to  prove  the  contract,  as  much  so  as  on 
the  plea  of  non  demisit  or  non  tenuit  in  an 
action  of  replevin.  The  case  is  not  altered, 
when  he  proceeds  by  motion,  in  which  there 
are  no  formal  pleadings.  It  is  sufficient,  that 
the  defendants  deny  the  contract,  and  call 
upon  him  to  prove  it.  This  is  certainly  no 
hardship  on  the  landlord,  the  power  of  dis- 
tress being  an  extraordinary  power,  and 
as  has  been  said,  "almost  the  only  case 
wherein  a  party  is  his  own  carver."  Pratt, 
C.  J.,  in  5  Geo.  3,  as  quoted  in  6  Rob.  Prac' 
542.  See  also  what  was  said  by  Judge  Lvons 
in  Tuberville  v.  Self,  4  Call    580,  588 

We  are  of  opinion,  therefore,  that  when 
the  defendants  stated  the  grounds  of  their 
defence  and  demanded  that  the  plaintiff 
should  be  required  to  prove  the  contract  un- 
der which  the  rent  distrained  for  was  claimed, 
the  hustings  court  erred  in  not  requiring  such 
proof  to  entitle  the  plaintiff  to  award  of  exe- 
cution, the  onus  probandi  in  that  state  of 
the  case  being  on  the  plaintiff;  and  if  the  de- 
fendants had  rested  their  case  on  the  ex- 
ception taken  to  the  ruling  of  the  court  on 
this  point  and  proceeded  no  further,  the 
judgment  must  have  been  reversed  for  error. 
But  they  did  proceed  further,  taking  the 
laboring  oar,  and  undertook  themselves  to 

prove  and  did  prove  a  contract  of 
774      lease    *under    which     the     plaintiffs 

claim  arose,  and  therefore  the  error 
cornmitted  by  the  court  in  the  ruling  com- 
plained of  was  not  to  the  material  prejudice 
of  the  defendants  on  the  hearing. 

This  brings  us  to  consider  the  second  and 
only  remaining  question,  whether  there  was 
any  error  in  the  judgment  on  the  merits. 
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From  the  certificate  of  the  facts,  it  appears 
that  the  plaintiff's  intestate,  James  H.  Grant, 
demised  the  premises  to  the  defendant  Car- 
ter and  to  Monteiro  for  a  term  commenc- 
ing on  the  1st  day  of  January,  1865,  and  end- 
ing on  the  1st  day  of  January,  1866.  In 
April,  1865,  Carter  and  Monteiro  agreed  lo  , 
pay  rent  for  the  premises  at  the  rate  of 
$3,000  for  the  remainder  of  the  year.  In  July,  ' 
it  was  further  agreed  between  the  parties 
the  tenants  should  pay  at  the  rate  of  i 
$1,000  additional,  upon  condition  that  they 
should  have  the  refusal  of  the  premises  as 
lessees  for  the  ensuing  year  (1866).  Between 
July.  1865,  and  January,  1866,  one  thousand 
dollars  were  paid  on  account  of  rent,  and 
some  time  before  January,  1866,  Grant  rent- 
ed the  premises  to  one  Smith  for  the  year 
1866,  without  giving  to  Carter  and  Monteiro 
the  option,  stipulated  for  in  the  agreement 
of  July,  to  renew  the  lease  for  that  year. 
Carter  and  Monteiro  removed  from  the 
premises  at  or  about  the  end  of  the  year 
1865,  and  Smith  entered  in  possession  on 
about  the  1st  day  of  January,  1866.  Grant 
claimed  $1,000  as  rent  for  the  last  quarter, 
three  months,  ending  on  the  1st  day  of  Jan- 
uary, 1866,  for  the  recovery  of  which,  pay- 
ment being  refused,  the  distress  warrant  was 
issued.  Upon  these  facts,  the  court  gave 
judgment  against  the  obligors  in  the  bond 
for  $500,  just  one-half  of  the  amount  for 
which  the  distress  was  made. 

The  bill  of  exceptions  does  not  state  the 
reasons  which  conducted  the  judge  to  the 
conclusion  he  reached  as  to  the  amount  of 
rent  in  arrear,  but  they  seem  to  be  clearly 
deducible  from  the  certificate  of  facts.  Ac- 
cording to  the  agreement  of  April,  1865, 
775  the  rent  for  each  successive  ♦quarter 
was  $750.  By  the  agreement  of  July, 
the  rent  for  the  two  remaining  quarters  was 
increased  to  $1,000  for  each  quarter,  and  the 
rent  ($1,000)  for  the  first  of  these  quarters 
was  paid.  The  court  must  have  considered 
that,  as  the  contract  of  July  was  conditional, 
and  the  condition  was  not  kept  by  Grant,  he 
was  not  entitled  to  the  benefit  of  that  agree- 
ment, but  must  stand  on  the  agreement  of 
April,  under  and  according  to  which  the  last 
quarter's  rent  would  be  $750  only,  instead  of 
$1,000  as  claimed  under  the  agreement  of 
July;  and  inasmuch  as  the  amount  ($1,000) 
paid  for  the  first  quarter  under  the  latter 
agreement  was  in  excess  of  the  sum  ($750) 
actually  due  under  the  agreement  of  April, 
that  excess  ($250)  was  deducted  from  the 
true  amount  ($750)  due  for  the  last  quarter, 
and  judgment  given  for  the  remainder  ($500). 
The  main,  if  not  the  only  objection  urged 
against  this  judgment  by  the  plaintiff  in  er- 
ror is,  that  the  amount  of  rent  in  arrear,  ?s 
shown  by  the  evidence  and  ascertained  by 
the  judgment,  is  less  than  the  amount  claim- 
ed in  the  distress  warrant  and  the  proceed- 
ings thereon,  and  that  for  this  variance  the 
forthcoming  bond  should  have  been  quashed, 
and  judgment  rendered  for  the  defendants. 
In  the  action  of  replevin,  under  the  strict 
rules  of  pleading  applied,  the  contract  must 
be  proved  as  laid  in  the  avowry.  In  Brown 
V,  Sayce,  4  Taunton,  320,  cited  in  argument. 


the  avowry  was  on  a  contract  for  110  pounds 
rent,  and  the  demise  proved  was  for  111 
pounds.  The  variance,  though  slig^ht,  was  re- 
garded by  Lord  Mansfield  as  material;  bot 
he  gave  leave  to  amend.  The  variance,  it 
will  be  observed,  .related  to  the  contract. 
Greater  liberality  seems  to  be  indulged  where 
the  variance  is  between  the  amount  of  rent 
avowed  to  be  in  arrear,  for  which  the  distress 
is  made,  and  the  amount  shown  to  be  doc. 
In  such  case,  the  general  rule  appears  to  be 
that,  notwithstanding  the  variance,  the  avow- 
ant shall  be  allowed  to  recover  a  lesft  sum 
than  he  has  claimed  in  the  avowr>'  as 

776  in  arrear.  *In  Forty  v.  Imber,  6  Eaai. 
433,  Lord  EHenborough  said,  that  there 

had  been  no  case  since  the  statute  of  11  Geo 
2.  c.  19,  §  22,  where,  if  it  turned  out  that  lc5> 
rent  was  due  than  the  defendant  had  avowed 
for,  he  has  not  been  holden  to  be  entitled  to 
recover  for  so  much  as  was  due.  It  is,  he 
said,  the  constant  practice.  And  in  Johnston: 
V.  Hudlestone,  4  B.  5t  C.  922.  (10  E.  C.  L,  R- 
471,  475),  it  was  observed  by  Bay  ley,  J.,  thzi 
if  a  defendant  in  replevin  claims  more  thar 
is  due  to  him,  he  may  recover  what  is  due, 
provided  that  be  part  and  parcel  of  that  which 
he  claims  by  his  avowry.  The  variance,  how- 
ever, was  deemed  material  in  Roskruge  r. 
Caddy,  7  Wels.,  Hurlston  &  Gordon.  839, 
(Excheq.  Rep.).  The  statute— 11  Geo.  2— 
referred  to  in  Forty  v.  Imber,  supra,  provide! 
for  general  avowries,  and  was  intended  to 
relieve  landlords  from  the  difficulties  which 
they  before  labored  under  in  making  avow- 
ries, and  a  similar  statute  was  enacted  in 
this  state  March  19.  1833,  (See  acts  of  as- 
sembly 1833-4,  p.  76).  This  enactment  was 
subsequent  to  the  decision  in  Southall  v. 
Garner,  2  Leigh,  372. 

But  the  rules  pertaining  to  the  action  erf 
replevin  cannot  be  applied  with  any  strict- 
ness to  the  remedy  which  has  been  substi- 
tuted for  it.  It  was,  in  part,  to  get  rid  of  the 
niceties  and  difficulties  attending  that  action 
that  it  was  abolished,  and  a  simpler  remedy 
provided.  The  tenant  may  still  make  any 
defence  that  shows  the  distress  to  be  illegal 
but  the  parties  are  not  to  be  trammelled  by 
the  rules  of  pleading  peculiar  to  the  old  pro- 
ceeding. A  '  warrant  to  distrain  for  rent 
must  be  "founded  upon  an  affidavit  of  a 
person  claiming  the  rent,  or  his  agent,  thai 
the  amount  of  money  or  other  things  to  be 
distrained  for,  (to  be  specified  in  the  atfi- 
davit).  as  he  verily  believes,  is  justly  due  to 
the  claimant  for  rent  reserved  upon  con- 
tract, from  the  person  of  whom  it  is 
claimed."     Code  of  1873,  ch.  134,  §  10. 

The  "amount  of  money  or  other  thing  to 
be  destrained  for"  should  be  truly  stat- 

777  ed,  but  it  was  not  every  variance  *that 
would    defeat  a  recovery.     Where   the 

variance  appears  in  an  action  or  motion  on 
the  forthcoming  bond,  it  may  be  aided  by  the 
statute  concerning  amendments.  Code  of 
1873,  ch.  173.  §  7.  It  is  true  that  the  statme 
in  terms  applies  only  to  trials  by  jury,  but  a 
motion  to  be  decided  by  a  court  comes  within 
its  spirit.  The  act  provides  that  "the  court 
may  direct  the  jury  to  find  the  facts,  and 
after  such  finding,  if  it  consider  the  variance 
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county  courts  shall  commence  on  the  Ist  of  Jan- 
uary, and  they  shall  hold  their  office  for  six  years,. 
and  until  a  successor  is  elected  and  qualified.  The^ 
term  of  a  judge  having  ended  on  the  3 Ist  of  De- 
cember, 1879.  his  successor  was  elected  on  the  12tb 
of  January,  1880— Held:  His  term  commenced  oa 
the  1st  of  January,  1880;  and  he  is  the  judge  of 
the  county  from  the  time  of  his  qualification,  and 
authorized  at  once  to  exercise  the  authority  and 
discharge   the  duties   of  the   office. 

Edward  C.  Minor  was  elected  in  1873  as 
judge  of  the  county  court  of  Henrico.  He 
went  into  office  on  the  1st  of  January,  1874, 
and  his  term  of  office  ended  under  the  con- 
stitution and  law  on  the  1st  January,  1880. 
On  the  12th  of  January,  1880,  Edmund  Wad- 
dill,  Jr.,  was  elected  judge  of  the  county  court 
of  Henrico,  and  was  duly  commissioned  and 
qualified.  And  the  question  having  been 
raised  as  to  the  time  when  the  said  Waddill  s 
term  of  office  commenced,  and  there  being 
many  other  cases  of  the  same  kind  in  the 
state,  it  was  agreed  by  the  said  Minor  and 
Waddill,  to  make  a  case  which  might  be  at 
once  brought  before  the  court  of  ap- 
780  peal^,  by  which  the  question  might  *be 
judicially  settled.  Accordingly  at  the 
February  term  of  the  county  court,  Judge  Mi- 
nor opened  the  court,  and  made  an  order  com- 
mitting 'the  deputy  sheriff.  William  Walsh, 
for  a  contempt  in  disobeying  an  order  of 
the  court.  Judge  Minor  then  adjourned  the 
court.  Judge  Waddill  then  opened  the  court, 
and  made  a  like  order,  committing  John  E. 
Broadus.  and  he  then  adjourned  the  court. 
Walsh  and  Broadus  then  applied  by  petition 
to  this  court  for  a  writ  of  habeas  corpus, 
was   only   $500.     Whatever   cause'o'f  '  f^^^   insisting  that  be  was  illegally  in  crs- 

complaint    there    might    have    been,    if    the    ^^/^  because  the  judge  who  committed  him 

judgment    had    embraced    the    commissions    ^^   P^   ^^^^1  authority  to  act  as  judge   at 

charged,  the  defendants  were  not  injured  by  |  ^"^  time. 

including  these  commissions  in  the  bond,  as  i      John  S.  Wise  and  W.  W.  Gordon,  for  the 

the  judgment  rendered  included  neither  the  '  petitioner  Walsh. 

fees  nor  commissions.     It  was  given  only  for  |      William  L.  Royall  and  A.  H.  Sands,  for 

the  $500  and  mterest  and  costs  of  the  mo-    ^^e  petitioner  Broadus. 

tion.  Of   this   omission,   the   plaintitt   might 


such  as  could  not  have  prejudiced  the  oppo- 
site party,  shall  give  judgment  according  to 
the  right  of  the  case."  So,  we  think,  it  may 
give  judgment  where  the  facts  are  found  by 
the  court  in  a  case  to  be  decided  by  it  with- 
out the  intervention  of  a  jury.  In  our  opin- 
ion, the  defendants  were  not  prejudiced  by 
the  variance  which  appeared  in  the  present 
case.  According  to  the  proof,  there  was  a  con- 
tract of  lease  for  one  year,  the  terms  of  which 
were  not  shown,  and  that  contract  was  modi- 
fied in  April  of  that  year,  and  again  in  July. 
The  plaintiff  was  certainly  entitled  to  the 
rent  in  arrear  for  the  last  quarter.  It  was 
doubtful,  especially  as  the  defendants  had 
acted  under  the  agreement  of  July  by  paying 
rent  under  it,  whether  he  was  entitled  to  the 
amount  as  fixed  by  the  agreement  of  April 
or  that  of  July.  He  distrained  for  the  latter. 
The  court  decided  that  he  was  entitled  to  the 
former--to  wit:  to  the  sum  of  $750.  Judg- 
ment might  have  been  given  for  that  sum 
without  abatement;  but  as  he  had  received 
under  the  agreement  of  July  $250  in  excess 
of  what  he  was  entitled  to  receive  under  the 
agreement  of  April,  which  the  court  consid- 
ered the  true  contract,  the  defendants  were 
credited  by  that  sum,  although  they  filed  no 
claim  of  set  off  or  asked  for  any  deduction 
for  such  excess.  We  think  the  judgment  was 
properly  rendered  for  the  amount  of  rent 
in  arrear  shown  to  be  the  just  amount  by 
the  defendants  themselves. 

Something  was  said  in  the  argument  about 
the  fees  and  commissions  of  the  officer  in- 
cluded in  the  forthcoming  bond.     The  com- 
missions   were    calculated    as    $1,000, 
778       whereas  *the  rent  adjudged  to  be  due 


complain,  at  least  to  the  extent  of  commis- 
sions on  $500,  but  she  does  not.  It  certainly 
was  not  to  the  prejudice  of  the  defendants. 

We  are  of  opinion  that  the  judgment  of 
the   hustings   court  should  be  affirmed. 

Judgment  affirmed. 


779    *In  re   Broadus.     In  re   Walsh. 

January  Term,   1880,  Richmond. 

Absent,  Staples  and  Burks,  J's.* 
1.     jrndsres — ^Term   of  Ofllce — Conatltatflomal 
Pro-rlnloii.t — Under  the  constitution  of   Virginia 
it   is  provided  that  the  terms  of  the  judges  of  the 

•Judge  Staples'  brother  was  interested  in  the  ques- 
tion, and  Judge  Burks  was  personally  interested  in 
a  kindred  question. 

t«Fvdire« — Term  of  Ofllce — Confitfltotlonal 
Pro-rlaiom. — In  Jameson  v.  Hudson,  82  Va.  281. 
the  court,  referring  to  the  holding  of  the  principal 
case,  said:  "The  correctness  of  this  construction,  it 
is  true,  was  denied  by  a  majority  of  the  court  in  the 
cases  of  ex  parte  Meredith,   Bland  &  Giles  Co.  Judge 


MONXURE,  P.  The  constitution  of  Vir- 
ginia which  is  published  in  the  Code  of  1873, 
pp.  60-101,  contains  the  following  provisions 
which  seem  to  be  material  to  be  considered 

Case,  and  Estes  v.  Edmondson,  reported  in  33  Grat- 
tan;  but  these  cases  must  be  regarded  as  overruled, 
and  as  not  containing  the  correct  doctrine  upon 
these    points. 

In  Burks  v.  Hinton,  77  Va.  R.  1,  these  same  provi- 
sions of  the  constitution  came  again  under  review, 
when  this  court,  upon  great  consideration,  deliberately 
adopted  the  construction  which  had  been  previously 
put  upon  them  by  Judges  Moncure  and  Anderson, 
and  in  that  case,  Judges  Lacy  and  Richardson,  in 
opinions,  evidencing  both  research  and  ability,  demon- 
strate in  the  most  convincing  manner  the  perfect 
soundness  of  that  construction.  That  case  has  been 
followed  by  other  cases  in  this  court,  and  in  all  of 
them  the  same  interpretation  is  put  upon  these  pro- 
visions of  the  constitution.  Howison  v.  Weedon,  77 
Va.  R.  708;  Watlington  v.  Edmondson,  10  Va.  h.  J. 
286.  And  by  these  repeated  decisions  this  con- 
struction has  been  so  firmly  cstphlished  as  the  proper 
one,  that  we  cnrnot  allow  it  to  be  again  questioned." 
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in  the  decisicn  of  the  question  now  before 
the  supreme  court  of  appeals,  in  regard  to 
county  court  judges. 

Code,  p.  84,  article  VI,  §  1.  "There  shall 
be  a  supreme  court  of  appeals,  circuit  courts 
and  county  courts." 

P.  85,  §  5.  "The  judges  shall  be  chosen  by 
the  joint  votes  of  the  two  houses  of  the  gen- 
eral assembly,  and  shall  hold  their  office  for 
a  term  of  twelve  years." 

P.  86,  §  11.  "For  each  circuit  (of  the  six- 
teenth judicial  circuits  into  which,  by  §  9  of 
the  same  article,  the  state  was  directed  to  be 
divided),  a  judge  shall  be  chosen  by  the  joint 
vote  of  the  two  houses  of  the  general  assem- 
bly, who  shall  hold  his  office  for  a  term  of 
eight  years,  unless  sooner  removed  in  the 
manner  prescribed  by  this  constitution.'* 

781  ♦P.  87,  §13,  (headed  "county  courts"). 
"In  each  county  of  this  commonwealth 

there  shall  be  a  court  called  the  county  court, 
which  shall  be  held  monthly,  by  a  judge 
learned  in  the  law  of  the  state,  and  to  be 
known  as  the  county  court  judge:  provided, 
that  counties  containing  less  than  eight  thou- 
sand inhabitants  shall  be  attached  to  adjoin- 
ing counties  for  the  formation  of  districts 
for  county  judges.  County  court  judges  shall 
be  chosen  in  the  same  manner  as  judges  of 
the  circuit  courts.  They  shall  hold-  their  of- 
fice for  a  term  of  six  years,  except  the  first 
term  under  this  constitution,  which  shall  be 
three  years,  and  during  their  continuance  in 
office  they  shall  reside  in  their  respective 
counties  or  districts.  The  jurisdiction  of 
said  courts  shall  be  the  same  as  that  of  the 
existing  county  courts,  except  so  far  as  it  is 
modified  by  this  constitution,  or  may  be 
changed  by  law." 

P.  89.    "General  provisions." 

"Sec.  22.  All  the  judges  shall  be  commis- 
sioned by  the  governor,  and  shall  receive 
such  salaries  and  allowances  as  may  be  de- 
termined by  law,  the  amount  of  which  shall 
not  be  diminished  during  their  term  of  of- 
fice. Their  terms  of  office  shall  commence 
on  the  first  day  of  January  next  following 
their  appointment;  and  they  shall  discharge 
the  duties  of  their  respective  offices  from 
their  first  appointment  and  qualification  un- 
der this  constitution  until  their  terms  begin. 

"Sec.  23.  Judges  m«y  be  removed  from  of- 
fice by  a  concurrent  vote  of  both  houses  of 
the  general  assembly;  but  a  majority  of  all 
the  members  elected  to  each  house  must  con- 
cur in  such  vote,  and  the  cause  of  removal 
shall  be  entered  on  the  journal  of  each  house. 
The  judge  against  whom  the  general  assem- 
bly may  be  about  to  proceed  shall  have  notice 
thereof,  accompanied  by  a  copy  of  the  cause 
alleged  for  his  removal,  at  least  twenty  days 
before  the  day  on  which  either  house  of  the 
general  assembly  shall  act   thereon." 

782  ♦"Sec.  25.  Judges,  and  all  other  offi- 
cers elected  or  appointed,  shall  con- 
tinue to  discharge  the  duties  of  their  officer, 
after  their  terms  of  service  have  expired,  un- 
til their  successors  have  qualified." 

The  foregoing  are  all  the  provisions  of  the 
constitution  which  seem  to  have  a  material 
bearing  on  the  subject  under  consideration. 

The  last  term  of  six  years  of  the  county 


court  judges  of  the  state  commenced  on  the 
first  day  of  January,  1874,  and  ended  on  the 
last  day  of  December,  1879.  The  succeeding 
term  of  six  years  of  the  said  judges  com- 
menced on  the  first  day  of  January,  1880,  and 
will  end  on  the  last  day  of  December,  1885. 
The  judges  elected  for  the  last  term  ceased 
to  be  judges  at  the  end  of  that  term,  except 
that,  under  §  25  aforesaid,  they  are  to  "con- 
tinue to  discharge  the  duties  of  their  offices, 
after  their  terms  of  service  have  expired. 
until  their  successors  have  qualified." 

As  soon  as  their  successors  have  qualified, 
then,  of  pourse,  they  will  instantly  cease  to 
discharge  those  duties. 

The  election  of  judges  of  the  county 
courts  for  the  term  of  six  years,  which 
commenced  on  the  first  day  of  January,  1880, 
devolved  on  the  present  legislature;  which 
certainly  entered  upon  the  discharge  of  that 
duty  in  due  time.  Some,  and  perhaps  many, 
of  those  judges  were  elected  and  qualified 
before  the  first  day  of  January  last,  and  no 
question  has  been  raised,  nor,  I  presume, 
can  be  raised,  as  to  the  legality  or  reg:ularity 
of  their  appointment. 

But  all  of  the  appointments  were  not  made 
before  that  day.  Why,  not  docs  not  appear. 
Doubtless  different  reasons  existed  in  differ- 
ent cases.  Some  of  those  reasons  may  have 
concerned  the  old  inrutnbents  of  the  office 
nd  the  question  of  their  reappointment 
Some  of  them  may  have  concerned  the 
question  as  to  a  propriety  of  choice  between 
competitors  for  the  office  in  various  cases. 
At  all  events,  the  legislature,  for  some  cause 
or  other,  deemed  it  proper  to  delay  the  com- 
pletion of  the  election  for  a  few  davs 
78S  after  *the  first  day  gf  last  January: 
after  the  lapse^  of  which  few  days  they 
completed  the  election,  and  the  persons  so 
elected  qualified  according  to  law,  and  pro- 
ceeded to  enter  upon  the  execution  of  the 
duties  of  their  office.  But  in  some  of  the 
cases,  at  least,  the  old  incumbents  denied 
their  right  to  do  so,  and  claimed  a  right  for 
themselves  to  hold  on  to  the  offices,  and  per- 
form all  their  duties,  and  receive  all  their 
emoluments,  until  the  first  day  of  Jamiarv. 
1881,  notwithstanding  the  election  and  quali- 
fication of  their  successors,  and  the  offer  of 
the  same  to  enter  upon  and  perform  imme- 
diately and  henceforth  the  duties  of  their 
oflRces.  The  said  old  incumbents  placed  their 
claim  alone  upon  the  ground  of  the  appoint- 
ment and  qualification  of  their  successors 
after,  instead  of  on  or  before,  the  1st  day  of 
January.  If  such  appointment  and  qualifi- 
cation had  been  on  or  before  that  day,  they 
would  have  made  no  difficulty  and  raised 
no   question   on   the   subject. 

Now.  can  it  be  that  this  accidental  delay 
for  a  few  days  in  the  appointment  of  the 
successors  in  these  offices  is  to  have  such  an 
important  effect  as  would  be  produced  by 
sustaining  the  views  of  the  old  incumbents 
who  are  competing  in  this  case? 

Could  the  framers  of  the  constitution  have 
intended  that  a  circumstance  so  apparently 
slight  and  immaterial  as  a  few  days  differ- 
ence in  the  time  of  the  appointment  of  a 
judge  of  the  county  court  who  might  be 
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appointed  on  the  31st  day  of  December, 
1879,  or  on  the  1st  day  of  January,  1880, 
should  have  such  an  important  effect  as  that 
on  the  former  case,  he  would  go  into  office 
and  become  entitled  to  receive  his  salary 
immediately  from  and  after  the  former  day; 
whereas  in  the  latter  he  would  not,  until 
about  twelve  months  thereafter — as  that,  in 
the  former  case,  the  old  encumbent  would  be 
entitled  to  nothing;  whereas  in  the  latter  he 
would  be  entitled  to  continue  to  hold  the 
office  and  receive  the  salary  for  twelve 
months  after  the  expiration  of  the  term 

784  for  which  he  was  elected,  ♦while  his 
successor  would  be  entitled  to  receive 

nothing  on  account  of  his  office  until  after 
the  expiration  of  about  twelve  months  from 
the  time  of  his  election  and  qualification  as 
such?  1  think  that  such  could  not  have 
been  the  intention  of  the  framers  of  the  con- 
stitution. They  could  not  have  intended 
anything  so  unreasonable;  and  to  warrant  the 
court  in  deciding  that  they  did,  the  evidence 
of  such  an  intention  should  plainly  appear 
in  the  constitution.  Does  such  an  intention 
so  appear  in  the  constitution?    I  think  not. 

The  only  provision  in  the  constitution 
which  can  create  any  doubt  or  difficulty  on 
the  question  is  that  it  contained  in  section 
22  of  article  6,  page  89,  of  the  Code.  The 
language  of  that  section  is:  "All  the  judges 
shall  be  commissioned  by  the  governor,  and 
shall  receive  such  salaries  and  allowances 
as  may  be  dertermined  by  law,  the  amount 
of  which  shall  not  be  diminished  during 
their  term  of  office.  Their  terms  of  office 
shall  commence  on  the  first  day  of  January 
next  following  their  appointments;  and  they 
shall  discharge  the  duties  of  their  respect- 
ive offices  from  their  first  appointment  and 
qualification  under  this  constitution  until 
their  terms  begin." 

Now,  the  framers  of  the  constitution  evi- 
dently designed  that  the  terms  of  office  of 
all  the  judges  should  commence  on  the  first 
day  of  January  next  following  their  appoint- 
ment; and  such  is  the  express  language  of 
the  constitution.  This  provision  was  made 
with  a  view  to  the  organization  of  the  ma- 
chine of  government  and  setting  it  in  mo- 
tion. They  determined  to  fix  upon  a  certain 
day  for  the  commencement  of  the  terms  of 
office  of  all  the  judges,  and  they  fixed  on  the 
first  day  of  January  for  that  purpose.  But 
before  the  arrival  of  that  day  next  after  the 
adoption  of  the  constitution,  it  was  neces- 
sary that  the  duties  of  their  respective  offi- 
ces should  be  discharged  by  some  person. 
By  whom  were  they  to  be  discharged?  Tiie 
constitution  expressly  declares.    After 

785  providing  in  regard  to  all  the  *iudges, 
that  "their  terms  of  office  shall  com- 
mence on  the  first  day  of  January  next  fol- 
lowing their  appointment,"  it  thus  proceeds: 
"And  they  shall  discharge  the  duties  of  their 
respective  offices  from  their  first  appoint- 
ment and  qualification  under  this  constitu- 
tion until  their  terms  begin." 

The  constitution  was  adopted  and  put  in 
operation  some  eight  or  nine  months  before 
the  1st  day  of  January,  1871.    Infixing  on  a 


office  of  the  judges,  the  first  day  of  January 
next  following  their  appointment  was  select- 
ed for  that  purpose.  There  was  a  long  inter- 
val between  that  day  and  the  day  of  the  ap- 
pointment and  qualification  of  the  judges 
under  the  constitution;  and  it  was  necessary 
that  provision  should  be  made  in  the  consti- 
tution for  the  discharge  of  such  judicial  du- 
ties as  might  be  necessary  in  the  state  dur- 
ing that  long  interval.  Therefore  it  was  pro- 
vided, in  section  22  as  aforesaid,  that  the  judges 
"shall  discharge  the  duties  of  their  respect- 
ive office's  from  their  first  appointment  and 
qualification  under  this  constitution  until 
their  terms  begin."  This  sentence  is  sepa- 
rated by  a  semi-colon,  only,  from  the  one 
which  immediately  precedes  it,  in  these 
words :  "their  terms  of  office  shall  commence 
on  the  first  day  of  January  next  following 
their  appointment;"  thus  showing  that  the 
whole  section  has  relation  to  the  time  when 
the  constitution  was  adopted,  which  was 
very  shortly  before  the  time  of  the  first  ap- 
pointment and  qualification  of  judges  under 
the  same.  If  we  read  the  section  in  this  view 
of  the  facts,  we  can  have  no  doubt  or  diffi- 
culty about  its  meaning  or  the  priority  of 
construing  it  in  reference  to  the  first  day  of 
January  next  succeeding  the  first  appoint- 
ment and  qualification  of  the  judges. 

On  or  before  the  said  first  day  of  January 
a  judge  was  no  doubt  elected  by  the  general 
assembly  for  each  county  of  the  state,  for 
the  term  of  three  years  from  the  1st  day  of 

January,  1871;  and  on  or  before  the 
786       1st  day  of  January,  1874,  ♦a  judge  was 

probably  elected  by  the  general  as- 
sembly for  each  county  of  the  state,  for  the 
term  of  six  years  from  the  last  named  day. 
On  or  about  the  1st  day  of  January,  1880. 
the  time  came  for  making  another  election  of 
county  judges,  some  of  whom  were  elected 
before  the  first  day  of  January;  as  to  the  va- 
lidity of  whose  election  no  question  is  raised. 
Others  of  whom  were  elected  a  few  days  af- 
ter the  1st  day  of  January.  But  it  is  con- 
tended by  some  of  the  old  incumbents  of  a 
county  judgeship  that  an  election  made  after 
the  first  day  of  January  last  cannot  take  ef- 
fect until  the  1st  dsy  of  January,  1881; 
twelve  months  after  it  would  have  taken  ef- 
fect if  it  had  been  made  a  few  days  before 
it  actually  was  made;  that  is,  on  or  before 
the  first  day  of  January  last. 

Now,  here  is  a  case  in  which  all  the  county 
judgeships  of  the  state  became  vacant  on  the 
1st  day  of  January,  1880,  and  the  duty  of 
filling  the  vacancies  by  new  elections  on  or 
abort  that  day  devolved  on  the  genernl  as- 
sembly which  was  then  in  session.  Some 
of  the  vacancies  were  accordingly  filled  by 
elections  so  made  on  or  before  that  day; 
while  the  filling  of  the  others  was  delayed  for 
a  few  days  for  the  sake  of  convenience,  and 
rnder  a  bona  fide  belief  on  the  part  of  the 
electors  th-^t  such  delay  could  make  no  dif- 
ference. But  is  now  contended  by  some  of 
the  judges,  whose  terms  of  ?ix  y^ars  '^xpired 
on  the  first  day  of  Janizary  bst.  that  they  are 
entitled  to  hold  on  to  their  offices  till  the  first 
dav  of  Januarv  next,  because  the  appoint- 


day  for  the  commencement  of  the  terms  of  i  ment  and  qualification  of  their  successors 
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took  place  a  day  or  two  after,  instead  of  on 
or  before  the  first  day  of  January  last. 

I  think  the  constitution  ought  to  receive 
not  a  strict  and  narrow,  but  a  liberal  and 
reasonable  construction.  The  legislature  is 
invested  by  the  constitution  with  the  elective 
franchise  in  this  case,  for  the  benefit,  of 
course,  of  the  state.  It  is  intrusted  with  the 
duty  of  filling  the  county  judgeships,  all  of 
which  have  become  vacant.  Its  right 
7S7  to  perform  *this  duty  is  disputed  be- 
cause not  performed  on  or  before  a 
certain  day,  though  performed  a  day  or  two 
thereafter.  A  judge  whose  term  of  service 
has  expired  claims  to  be  entitled  to  hold  his 
judgeship  a  year  longer,  because  his  succes- 
sor was  not  appointed  and  did  not  qualify 
on  or  before  the  first  day  of  January  last, 
though  he  was  and  did  a  day  or  two  there- 
after. Now,  this  delay  of  a  day  or  two  could 
not  have  injured,  but  may  have  benefited 
the  state,  for  which  latter  purpose  it  was 
doubtless  incurred. 

The  first  day  of  January  was  regarded  both 
by  the  convention  that  framed  the  constitu- 
tion and  the  legislatures  convened  under  it, 
as  the  proper  day  for  the  commencement  of 
a  term  of  a  judgeship.  The  1st  day  of  Janu- 
ary, 1871,  being  the  first  after  the  adoption  of 
the  constitution,  some  nine  or  ten  months 
before,  was  therefore  fixed  as  the  day  for  the 
commencement  of  the  first  terms  of  the  judge- 
ships under  the  constitution;  and  provision 
was  made  therein  for  the  immediate  ap- 
pointment and  qualification  of  the  judges 
whose  judicial  terms  were  to  commence  on 
the  first  day  of  the  next  succeeding  January, 
but  who  were  to  discharge  the  duties  of 
their  respective  officers  from  their  first  ap- 
pointment and  qualification  as  aforesaid  un- 
til the  commencement  of  their  terms 


tioner,  John  E.  Broadus,  is  legally  detained 
in  custody  under  a  commitment  issued  by 
Edmund  Waddill,  jr.,  as  judge  of  the  county 
court  of  Henrico,  on  the  9th  day  of  Febru- 
ary, 1880,  and  that  the  said  Waddill,  jr.,  was, 
at  the  time  of  issuing  said  commitment,  the 
judge  of  the  said  court,  duly  appointed  and 
qualified  as  such  under  the  constitution  and 
laws  of  the  state;  and  therefore  the  petition 
of  said  Broadus  to  be  discharged  from  said 
custody  must  be  denied.  And  that  the  peti- 
tioner, William  Walsh,  is  illegally  detained 
in  custody  under  a  commitment  issued  by 
Edward  C.  Minor,  styling  himself  judge  of 
the  county  court  of  Henrico,  on  the  —  day 
of  February,  1880,  and  that  the  said  Minor 
was  not.  at  the  time  of  issuing  the  said  Last 
mentioned  commitment,  the  judge  of  the 
said  court,  duly  appointed  and  qualified  as 
such  under  the  constitution  and  laws  of  the 
state;  and  therefore  the  petition  of  said 
Walsh  to  be  discharged  from  said  custody 
must  be  granted. 

CHRISTIAN,  J.,  I  concur  in  the  results  of 
the  opinion  just  delivered  by  the  President 
of  the  court.  But  I  do  not  concur  in  some 
of  the  views  expressed  by  him  or  in  some  of 
the  reasons  which  lead  him  to  the  conclusions 
he  has  reached.  I  will,  therefore,  very  briefly 
state  the  grounds  upon  which,  in  my  opinion, 
the    question  before  us  should  be  determined. 

They  are  purely  legal  questions  arising 
788      out   of   the   true  construction    to   *bc 

given  to  two  clauses  of  the  constitu- 
tion, which  two  clauses  are  in  these  word?. 
Art  VI,  §  22,  reads  as  follows:  "All  the 
judges  shall  be  commissioned  by  the  gox- 
ernor,  and  shall  receive  such  salaries  and  al- 
lowances as  may  be  determined  by  law.  the 
amount  of  which  shall  not  be  diminished 
during  their  term  of  office.    Their  terms  •  i 


Now,  a  term  of  six  years  of  the  county  !  office  shall  commence  on   the   first   day  of 


court  judgeships  of  the  state  commenced  on 
the  1st  day  of  January,  1880;  a  like  term  of 
the  same  judgeships  having  ended  on  the 
pi-ecedinp  day — to  wit:  the  31st  day  of  De- 
cember, 1879.  No  doubt  it  was  expected  and 
intended  that  all  the  judges  who  were  to 
act  as  such  on  and  after  the  1st  day  of  Jan- 
uary, 1880,  would  be  appointed  and  would 
qualify  on  or  before  that  day.  But  as  we 
have  seen,  only  a  portion  of  the  said  judges 
then  was  appointed  and  qualified,  while  the 
rest  of  them,  for  different  reasons,  were 
not  nnpointed  and  did  not  qualify  for  sev- 
eral days  thereafter.  Still,  whether  they  were 
appointed  and  qualified  on.  before  or  after 

that  day,  the  term  of  the  office  to  which 
788      they     were     appointed     *respectively 

commenced  on  the  same  day — to  wit: 
the  1st  day  of  January,  1880,  and  was  to 
continue  for  the  period  of  six  years  there- 
after. Certainly  it  was  not  the  intention  of 
the  framers  of  the  constitution  that  the  terras 
of  the  particular  judgeships  might  begin  and 
end  on  different  days.  They  intended  the 
contrary,  and  fixed  upon  the  1st  day  of  Jan- 
wary  as  the  proper  day  for  that  purpose, 
though  that  day  was  a  long  way  off  when 
the  constitution  was  adopted  and  went  into 
operation. 

The  result  of  my  opinion  is,  that  the  peti- 


January  next  following  their  appointment, 
and  they  shall  discharge  the  duties  of  their 
respective  offices  from  their  first  appoint- 
ment and  qualification  under  this  constitu- 
tion until  their  terms  begin." 

Section  25  of  this  Art.  reads  as  follows: 
"Judges  and  all  other  officers  elected  or  as>- 
pointed  shall  continue  to  discharge  the  du- 
ties of  their  offices  after  their  terms  of 
service  have  expired,  until  their  successors 
have  qualified." 

The  only  remaining  provision  of  the  con- 
stitution necessary  in  my  opinion  to  be  no- 
ticed is  the  13th  section  of  the  same  article, 
which  limits  the  term  of  office  of  the  county 
judges  (except  the  first  term)  to  the  period 
of  six  years. 

The  Hon.  Edward  C.  Minor  commenced 
his  second  term  of  office  as  county  judee  af 
the  county  of  Henrico  on  the  first  day  of  Jan- 
uary, 1874,  which  expired  on  the  first  day  of 
January,  1880.  By  the  express  terms  of  the 
constitution  his  term  ended  on  that  day. 
But  under  the  provision  of  the  25th  section, 
although  his  term  of  service  had  expired,  he 
was  authorized  to  hold  over  until  (and  only 
until)   his  successor  had  qualified. 

But  it  <?r>pears  from  the  admitted  facts  that 
-n  the  12th  cf  January.  1880.  Edmund  Wad- 
dill,  Jr.,   was   elected  by   the   legislature  as 
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judge  of  said  county,  and  received  his  com- 
mission from  the  governor  and  duly  quali- 
fied under  the  same  before  the  expiration  of 
thirty  days,  as  required  by  the  statute.  So  that 
it  is  plain  that  under  the  25th  section,  Minor, 
whose  term  of  office  was  limited  by  the  con- 
stitution to  the  1st  day  of  January.  1880, 
could  only  hold   over   until  his  suc- 

790  cessor  had  qualified.  Now  it  is  true  *that 
the  22d  section  prescribes  "that  the  term 

of  office  of  judges  shall  commence  on  the  1st 
day  of  January  next  following  their  appoint- 
ment," and  if  this  was  all  of  the  22d  section 
it  would  be  plain  that  Waddill  could  not 
enter  upon  the  duties  of  the  office  until  the 
1st  day  of  January,  1881.  But  immediately 
foUowmg  this  provision  are  these  words, 
**and  they  shall  discharge  the  duties  of  their 
respective  office^  from  their  first  appoint- 
ment and  qualification  under  this  constitu- 
tion until  their  terms  begin." 

We  cannot  ignore  these  words,  nor  de- 
tach them  from  their  connection  in  this  sec- 
tion. Upon  the  most  familiar  rules  of 
construction,  we  must  give  to  each  clause  of 
the  instrument  to  be  interpreted  (upon  the 
subject  under  investigation)  its  full  meaning 
and  effect  in  order  to  carry  out  the  inten- 
tion of  the  framers  of  the  instrument. 

It  has  been  argued,  and  with  much  force, 
that  this  clause  applied  solely  to  the  judges 
first  elected  under  this  constitution.  But  I 
think  this  is  too  narrow  a  view  of  the  ques- 
tion. If  that  had  been  the  design,  it  would 
more  properly  be  affixed  to  the  schedule, 
and  not  have  had  a  permanent  place  in  the 
•  constitution. 

Of  course  all  constitutional  provisions 
must  be  regarded  as  permanent  in  their  char- 
acter upon  general  principles.  And  I  think  it 
cannot  be  maintained,  either  from  the  gram- 
matical construction  of  the  language  or  the 
plain  meaning  of  the  words  in  the  connection 
in  which  they  are  used,  that  it  was  the  inten- 
tion to  limit  this  provision  so  as  to  apply  it 
alone  to  the  judges  first  elected  after  the 
adoption  of  the  constitution. 

I  think,  on  the  contrary,  it  was  designed 
to  meet  contingencies  which  might  arise, 
and  of  which  this  case  is  a  striking  illustra- 
tion. 

It   might  often  happen   that   from    some 

unforeseen   cause  or  accident,  the  legislature 

cduld  not,  from  mere  physical  impossibility, 

elect  all  the  county  judges  before  the  first 

day    of   January,    there    being   about 

791  eighty    in    all.      And    *this    manifest 
difficulty  would  often  arise,  that  while 

their  terms  of  office  all  expired  on  the  1st 
day  of  January,  each  one  would  hold  over 
one  year  longer  than  the  term  fixed  by  the 
constitution. 

I  think  it  is  plain  that  Judge  Mmor  could 
only  hold  until  his  successor  qualified,  and 
not  until  the  regular  term  of  office  of  such 
successor  commenced,  which  was  post- 
poned by  the  accidental  circumstance  that 
he  was  elected  after  the  1st  day  of  Janu- 
ary, instead  of  before  that  day. 

Waddill  was  certainly  Minor's  successor; 
for  he  had  been  appointed  by  the  legisla- 
ture, which  was  by  the  constitution  invested 


with  the  power  of  appointment  He  has  re- 
ceived his  commission  under  this  appointment, 
and  has  duly  qualified;  and  by  the  express 
terms  of  the  25th  section,  Minor  could  only 
hold  until  his  successor  was  qualified,  and 
not  afterwards.  And  Waddill,  under  the  last 
clause  of  the  22d  section,  must  discharge 
the  duties  of  the  office  until  his  term  begins, 
and  then  enter  upon  it  for  the  period  of  six 
years  from  the  1st  day  of  January,  1881. 

ANDERSON,  J.,  concurred  in  the  opin- 
ion of  Moncure,  P. 

Judgment  in  favor  of  Walsh  and  agajnst 
Broadus. 


792         *City  of  Richmond  v.  Comtney. 

January  Term,  1880,  Richmondi 

I.  In  an  action  by  C  against  the  city  of  Richmond  to 
recover  damages  for  an  injury  sustained  by  falling 
on  a  sidewalk  of  one  of  the  streets,  it  appeared  that 
a  small  space  of  the  pavement  had  been  broken  up, 
and  some  loose  bricks  lay  about,  against  one  of 
which  the  plaintiff  struck  her  foot  and  fell.  But  it 
appeared  also  that  she  was  well  informed  of  the  con- 
dition of  the  pavement,  and  only  fell  from  inatten- 
tion— ^Heu>: 

1.  Defecttve  Sidewalk — Penionml  Injury 
— LtmbMltr  of  City— <liiaere.— Whether  the 
defect  in  the  sidewalk  was  such  as  to  subject  the 
dty  to  liability  for  an  injury  sustained  there. 

2.  Smme  --  Same  —  Contributory  Neffll- 
irenre.* — The  inattention  of  C  having  contrib- 
uted to  the  injury  she  is  not  entitled  to  recover 
damages  for  it  from  the  city. 

This  was  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  the  city  of  Richmond,  in 
an  action  on  the  case  brought  by  Eliz- 
abeth Courtney  against  the  city  of  Rich- 
mond, to  recover  damages  for  an  injury 
sustained  by  her,  by  reason  of  a  defect  in 
one  of  the  sidewalks  of  the  city.  There  was 
a  verdict  and  judgment  for  the  plaintiff  for 
$1,500:  and  the  city  obtained  a  writ  of  er- 
ror. The  case  is  fully  stated  by  Judge 
Christian   in   his   opinion. 

Keiley,  for  the  appellant. 

Wise  &  Hobson,  for  the  appellee. 

CHRISTIAN,  J.  This  is  a  writ  of  error  to 
a  judgment  of  the  circuit  court  of  the  city 

of  Richmond. 
798  ♦The  suit  was  an  action  of  trespass 

on  the  case,  brought  by  the  plaintiff, 
Elizabeth  Courtney,  against  the  city  of 
Richmond,  to  recover  damages  for  injuries 
received  by  her  in  consequence  of  a  fall  on 


'Contributory  Ifeffltvence. — See  also  Moore 
V.  City  of  Richmond,  85  Va.  543;  Piedmont,  etc.,  Co. 
v.  Patterson's  adm'x,  84  Va.  771;  Richmond,  etc.,  R. 
Co.  V.  Morris,  31  Gratt.  200.  Cities  arc  not  insurers 
of  the  safety  of  their  streets  and  sidewalks;  but  they 
must  use  reasonable  care  to  keep  them  in  a  safe  con- 
dition for  travel  in  the  ordinary  modes  by  day  and  by 
night,  and  for  the  negligent  failure  so  to  do  they  are 
liable  to  ore  who,  while  so  traveling  and  exercising 
reasonable  care,  is  injured  by  reason  of  their  neg- 
ligence.    See  note,  1  Mun.  Corp.  Cas.  58. 
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one  of  the  streets  of  said  city,  produced  by 
an  alleged  defect  on  the  sidewalk  caused  by 
the  negligence  of  the  defendant.  In  the 
court  below  the  defendant  demurred  to  the 
plaintiffs  evidence,  and  the  jury  found  a 
verdict  subject  to  the  demurrer  for  the 
plaintiff  and  assessed  her  damages  at  the 
sum  of  $1,500. 

And  thereupon  the  court  overruled  the 
demurrer,  and  entered  judgment  for  the 
amount  of  damages  assessed  by  the  jury. 

To  this  judgment  a  writ  of  error  was 
awarded  by  one  of  the  judges  of  this  court. 

The  question  we  have  to  determine  is, 
whether,  giving  full  effect  to  all  the  evi- 
dence introduced  by  the  plaintiff,  and  all 
fair  and  legal  inferences  to  be  deduced 
from  the  same,  such  a  case. is  made  out  as 
entitles  the  plaintiff  to  recover,  and  fixes 
liability  upon  the  defendant  for  injuries,  re- 
ceived by  the  plaintiff. 

To  determine  this  question  it  becomes 
necessary  to  examine  minutely  and  in  de- 
tail the  evidence  produced  by  the  plaintiflF. 

It  was  proved  by  the  plaintiff  that  at  the 
time  of  the  accident — October  12th,  1876 — 
she  lived  on  Leigh  street,  ia  the  city  of 
Richmond,  four  squares  form  the  scene  of 
the  accident;  that  her  niece  was  on  her 
death-bed,  and  the  attending  doctor — D. 
Davis — gave  a  prescription  which  he  said  she 
must  have  immediately;  that  witness  would 
not  wait  for  niece's  husband  to  return,  but 
started  to  the  drugstore  herself  for  the  medi- 
cine required;  that  in  going  she  went  on  the 
side  of  the  street  opposite  to  that  on  which  she 
fell  returning;  that  when  she  came  out  of  the 
drugstore  she  was  in  a  hurry,  and  about 
twenty  steps  from  the  drugstore  she  struck 
her  foot  against  a  loose  brick  in  the  side- 
walk, and  fell;  that  she  was  stunned 
794  for  awhile,  and  ♦when  she  got  up  and 
went  home  she  suffered  much  pain, 
but  did  not  go  after  a  doctor  until  9 
o'clock  next  day,  when  she  went  to  Dr.  James' 
office,  who  set  her  arm ;  that  the  gas  was  lit  in 
the  street  lamps  at  the  corner  of  the  street, 
some  twenty  paces  off*  but  the  light  was 
behind  her;  it  was  getting  dusky  at  the 
time,  and  she  could  hardly  see  at  all;  that 
she  knew  of  the  broken  place  in  the  side- 
walk, but  was  in  such  a  hurry  and  such  trouble 
about  her  niece's  health  that  she  did  not  think 
of  it;  the  pavement  was  broken  up,  and  she 
fell  right  in  among  the  loose  bricks;  that 
some  five  years  ago  she  had  an  attack  of 
neuralgia,  whjch  resulted  in  her  partial" 
blindness,  but  she  was  cured  of  that ;  that  she 
is  in  her  sixty-fifth  year;  and  upon  being 
asked  by  her  counsel  to  tell  the  time  of  day  on 
a  clock  about  twenty-six  feet  distant,  about  a 
foot  across  the  face,  could  not  tell  it;  and  on 
being  asked  the  color  of  an  inkstand  about 
twelve  fee  distant,  testified  that  it  was  blue 
— which  it  was;  that  at  the  time  of  the  acci- 
dent, and  ever  since  the  marriage  of  her  niece, 
shortly  after  the  war,  she  had  lived  with 
her,  waiting  in  the  house;  that  she  had 
lived  since  before  the  war  in  the  neighbor- 
hood, and  had  been  dealing  with  Mr.  Saun- 
ders, where  she  went  for  the  medicine, 
ever  since  he  started  business  at  that  place 


— z  year  or  more  before  the  accident;  that 
she  has  no  use  of  her  left  arm — ^thc  broken 
one — and  has  to  give  up  sewing,  and  cannot 
work;  that  she  is  now  living  with  another 
niece;  that  she  is  not  in  the  habit  of  g^oing 
out  at  night — never  liked  to  travel  after 
dark,  even  when  she  was  a  girl;  that  she 
used  to  work  in  a  factory,  but  since  the 
war  only  waited  on  her  niece;  that  she  had 
passed  over  the  broken  place  once  or  twice 
on  other  occasions  without  stumbling. 

The  plaintiff  exhibited  her  arm  to  the 
jury,  which  had  the  appearance  of  stiffness 
and  a  large  knot  at  the  point  of  fracture. 

And  the  plaintiff  showed  to  the  jury,  by 
Dr.  M.  L.  James,  another  witness,  that 

795  the  plaintiff  came  to  his  office  *about 
the  time  specified,  with  a  fracture  of 

the  two  bones — the  redius*and  ulna — of  her 
left  lower  arm,  near  the  wrist  joint;  that  the 
fractures  were  so  near  the  wrist  that  it  was 
difficult  to  keep  the  portions  accurately  in 
place  by  splint;  that  all  fractures  near  the 
joint  are  serious;  that  the  fracture  healed 
slowly,  as  was  to  be  expected  in  one  of  her 
age;  that  the  plaintiff,  being  an  old  woman, 
will  probably  never  regain  the  use  of  her 
arm;  that  her  age  would  doubtless  contri- 
bute to  that  result;  that  she  was.  as  he  be- 
lieved, very  poor;  that  he  never  attended 
her  for  any  defect  of  eyesight,  and  was 
aware  of  none;  that  if  there  had  been  any 
serious  defect  he  would  probably  have  no- 
ticed it — his  profession  inducing  him  to  no- 
tice such  things  more  particularly  than  a 
layman;  that  in  his  judgment  the  delay  in 
her  seeking  professional  aid  had  not  af- 
fected the  result. 

And  the  plaintiff  showed  to  the  jury,  by 
another  witness,  Charles  W.  Epps,  that  he 
is,  and  was  at  the  time  of  the  accident,  and 
for  several  years  before,  a  captain  of  police 
of  the  city  of  Richmond,  and  that  his  sta- 
tion house  is  on  Brooke  avenue,  at  the  cor- 
ner of  Marshall  street,  and  immediately 
across  the  street  from  the  point  at  which 
the  accident  happened;  that  his  duty  as  to 
such  defects  was  to  report  the  same  to  the 
chief  of  police,  and  he  (the  chief)  reported 
them  to  the  city  engineer;  that  he  (witness) 
was  acting  chief  of  police  at  the  time  and  for 
two  weeks  afterwards;  that  he  kept  no  record 
of  his  reports,  but  is  satisfied  he  reported  this 
defect,  as  he  did  all  cases  of  needed  repair, 
to  the  chief;  that  the  defect  had  continued 
he  supposed,  three  or  four  months;  that  it 
consisted  of  a  place  in  the  pavement  3x5 
feet,  or  thereabouts,  from  which  bricks  had 
been  removed,  and  a  few  bricks  were  lying 
about  loose  in  the  opening;  that  he  was  not 
certain  he  reported  to  anybody,  but  if  he  did. 
it  was  to  the  chief — certainly  not  to  the  city 
engineer  or  city  contractor;  that  the  method 
of  repairing  streets  was  to  report  to  the 

796  chief  of  *police,  and  he  would  report  to 
the  city  engineer,  who  notified  the  city 

contractor  to  do  the  work;  that  whenever  the 
defect  was  dangerous  he  reported  at  once  to 
the  city  engineer  as  well  as  the  chief  of 
police;  that  these  defects  are  at  all  tiroes 
numerous;  that  within  the  past  week  he  had 
reported  222  similar  defects  in  his  district. 
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(that  portion  of  the  city  west  of  fourth 
street),  and  their  habit  was  and  is,  every  three 
or  four  months,  to  make  a  thorough  overhaul- 
ing of  the  streets,  and  make  up  their  report  of 
defects;  that  this  was  simply  a  case  of  a 
sidewalk  out  of  repair  from  use;  that  there 
was  no  excavation,  and  that  he  had  never 
heard  of  anyone  else  ever  stumbling  there; 
that  he  himself  had  walked  over  the  placie 
many  a  time,  and  never  thought  it  danger- 
ous; that  the  street — Brooke  avenue — had 
recently  been  paved  and  graded  for  a  long 
distance,  including  this  portion,  and  it  was 
necessary  to  relay  the  curbing  and  paving; 
that  the  whole  sidewalk  had  to  be  relaid; 
and  he  supposed  the  contractor,  if  he  knew, 
was  waiting  for  this  general  repair,  but  this 
is  only  supposition. 

And  the  plaintiff  proved  by  another  wit- 
ness, Thomes  M.  Saunders,  that  he  had  no- 
ticed the  defect  in  the  sidewalk  before  the 
accident;  that  it  had  existed  for  four  or  five 
months,  and  had  told  policemen  that  it 
ought  to  be  fixed;  that  he  had  not  reported 
it  at  the  station  house,  but  to  policemen 
casually  in  his  store;  that  he  could  not  say 
it  was  a  dangerous  place,  but  thought  some 
one  might  fall  there  and  get  hurt,  and  had 
so  told  the  policemen;  that  it  was  repaired 
thirty  or  sixty  days  after  the  accident,  and 
that  he  never  heard  of  any  other  accident 
there;  that  he  remembered  seeing  Mrs. 
Courtney  in  his  store  that  evening,  but 
knew  nothing  of  the  accident;  that  he  ob- 
served no  defect  in  her  eyesight. 

And  the  plaintiff  showed  by  William  J. 
Orange,  another  witness,  that  he  is  and  was 
at  the  time  a  policeman  of  the  city  of  Rich- 
mond, belonging  to  the  district  where 
797  the  ♦accident  occurred;  that  no  one 
ever  called  his  attention  to  this  broken 
place  in  the  sidewalk,  but  that  he  had  him- 
self noticed  it;  that  it  consisted  of  a  few 
displaced  bricks  and  no  hole;  that  it  was 
not  calculated  to  trip  any  one  who  took 
care,  for  Brooke  avenue  at  that  point  was  a 
great  thoroughfare,  and  no  one  else  that  he 
ever  heard  of  had  tripped  there;  that  he 
never  reported  it  to  anybody,  as  he  did  not 
think  it  at  all  dangerous. 

And  the  plaintiflF  further  showed  by  an- 
other witness,  William  Baldwin,  that  he 
was  the  husband  of  the  plaintiffs  niece; 
that  the  plaintiff  had  lived  in  his  family  for 
many  years,  waiting  on  his  wife  and  looking 
after  his  children;  that  he  had  often  noticed 
the  defect  in  the  sidewalk,  and  having  to 
pass  it  every  day,  he  used  to  go  down  the 
street  on  the  other  side  to  avoid  it;  that  the 
bricks  were  knocked  about  and  the  sand 
underneath  scattered,  he  supposed,  by  boys 
playing  at  the  spot.  On  the  night  in  question 
when  he  came  home  he  found  the  plaintiff  suf- 
fering very  much,  and  much  troubled  in  mind 
as  well  as  body;  that  he  had  to  get  another 
niece  to  come  and  wait  upon  his  wife,  who 
died  some  six  weeks  after,  and  in  the  fol- 
lowing July  broke  up  house,  when  the 
plaintiff  went  to  live  with  another  niece; 
that  since  his  marriage  the  plaintiff  had 
lived  with  him,  doing  no  work,  except  as 
stated,  and  after  the  accident  she  could  not 


do  this  work;  that  he  was  willing  to  give 
her  support  for  the  work  she  did.  She  was 
of  great  use  to  him,  and  after  the  injury 
she  could  do  no  work;  that  he  had  to  break 
up  housekeeping  because  she  was  of  no  fur- 
ther use  to  him;  that  she  is  now  living  on 
the  charity  of  another  niece. 

This  is  all  the  evidence  introduced  by  the 
plaintiff,  and  we  have  to  determine,  upon 
the  defendant's  demurrer  to  this  evidence, 
whether  such  case  is  made  out  as  entitles 
the  plaintiff  to  recover.  In  determining  this, 
upon  well  recognized  principles  repeatedly 
declared  by  this  court,  we  must  give  full 
credit   to    the   plaintiff's    evidence    as 

798  true   and   ♦uncontradicted,    and    also 
such   fair   and   legal   inferences   as    a 

jury  might  draw  from  the  facts  proved.  But 
conceding  to  the  plaintiff  the  benefit  of 
these  rules,  I  am  of  opinion  that  the  de- 
fendant, the  city  of  Richmond,  cannot  be 
held  liable  in  damages  for  the  injuries  re- 
ceived by  the  plaintiff. 

In  the  first  place,  it  is  to  be  remarked 
that  there  is  no  express  statute  which  im- 
poses upon  the  city  of  Richmond  in  express 
terms  the  duty  of  keeping  its  streets  in  any 
prescribed  order,  or  declaring  its  liability 
for  a  failure  so  to  do. 

In  the  absence  of  any  express  statute,  the 
only  responsibility  for  which  the  city  can 
be  held  to  account,  which  arises  from  the 
implied  liability  of  all  municipal  corpora- 
tions who  have  conferred  upon  them  pow- 
ers respecting  streets  and  sidewalks  within 
their  limits,  is  that  duty  which  they  owe  to 
the  public  to  keep  the  same  in  a  safe  con- 
dition for  use  in  the  usual  mode  by  travelers. 

A  municipal  corporation  is  not  an  insurer 
against  accidents  upon  its  streets  and  side- 
walks. 

Nor  is  every  defect  therein,  though  it 
may  cause  the  injury  sued  for,  actionable.  It 
is  sufficient  if  the  streets  are  in  a  reason- 
ably safe  condition  for  travel  in  the  ordi- 
nary modes,  by  night  as  well  as  by  day.  It 
is  not  to  be  expected,  and  ought  not  to  be 
required,  that  a  city  should  keep  its  streets 
at  perfectly  level  and  even  surface.  Slight  ob- 
structions, produced  by  loose  bricks  in  the. 
pavement,  or  by  the  roots  of  trees  which  may 
displace  the  pavment,  from  the  verj'  nature  of 
things  cannot  be  prevented.  And  so  there  can- 
not be  perfect  uniformity  of  a  level  surface 
where  curbstones  and  culverts  are  neces- 
sary to  be  constructed  on  the  streets.  In  a 
large  city,  with  many  miles  of  paved  streets, 
it  must  often  happen  from  the  very  nature 
of  the  material  out  of  which  the  pavement  is 
constructed,  that  the  bricks  from  the  very 
wear  and  tear  of  the  use  to  which  they 

799  are  subjected,  will  become  broken  ♦and 
displaced  so  as  to  cause  the  fall  of  a 

person  not  careful  in  walking  over  them. 
Certainly  if  the  obstructions  are  of  such  a 
character  as  those  indicated,  and  which 
would  not  cause  the  fall  of  a  person  exer- 
cising ordinary  care,  the  city  in  such  case 
could  not  be  held  liable. 

It  is  essential  to  such  liability  that  the 
plaintiflF  should  show  reasonable  and  ordi- 
nary care  to  avoid  the  accident,  or,  in  other 
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words,  was  free  from  any  such  fault  or  neg- 
ligence on  his  or  her  part  as  will  in  actions 
for  negligence  defeat  a  recovery.  (See  Dil- 
lon on  Corporations,  §  789,  and  numerous 
cases  cited  m  notes). 

The  defect  in  the  pavement  for  which  the 
city  is  sought  to  be  held  liable  for  negli- 
gence is  described  by  various  witnesses 
for  the  plaintiff. 

The  plaintiff  herself  described  it  as  a 
broken  place  in  the  sidewalk  and  says  that 
she  struck  her  foot  against  a  loose  brick  in 
the  sidewalk  and  fell.  She  says  further,  that 
the  pavement  was  broken  up  and  she  fell 
in  among  the  loose  bricks.  Another  wit- 
ness, Charles  W.-  Epps,  then  captain  of 
police,  describes  the  defect  as  follows:  "It 
consisted  of  a  place  in  the  pavement  3x5 
feet  or  thereabouts,  from  which  bricks  had 
been  removed,  and  a  few  bricks  were  lying 
about  loose  in  the  opening;"  ♦  ♦  ♦  "there 
was  no  excavation,  and  that  he  had  never 
heard  of  any  one  else  stumbling  there ;  that  he 
himself  had  walked  over  the  place  many  a 
time  and  had  never  thought  it  dangerous." 

Policeman  Orange  describes  the  defect 
complained  of  as  follows:  "It  consisted  of 
a  few  displaced  bricks  and  no  hole;  that  it 
was  not  calculated  to  trip  any  one  who 
took  care;  that  that  point  on  Brooke  avenue 
was  a  great  thoroughfare,  and  that  no  one 
else  that  he  ever  heard  of  was  ever  tripped 
there;  that  he  had  never  reported  it  to  any 
one  as  he  did  not  think  it  at  all  dangerous." 

Another  witness,  William  Baldwin,  nephew 
of  the  plaintiff,  describing  this  defect 
800  in  the  pavement  says,  that  "the  ♦bricks 
were  knocked  about  and  the  sand  under- 
neath scattered,  he  supposed  by  boys  playing 
at  the  spot;  that  he  had  noticed  this  defect 
in  the  sidewalk,  and  used  to  go  down  the 
street  on  the  opposite  side  to  avoid  it." 

The  only  other  witness  said  he  had  noticed 
this  defect  in  the  sidewalk,  but  he  could  not 
.say  that  it  was  a  dangerous  place  but  thought 
that  somebody  might  fall  there  and  get  hurt. 

I  do  not  think  that  upon  this  testimony, 
and  giving  full  effect  to  the  strict  rules  ap- 
plicable to  a  demurrer  to  evidence,  the  plain- 
tiff has  made  out  such  a  case  of  negligence 
on  the  part  of  the  city  as  will  render  it  lia- 
ble in  damages  for  the  injuries  received  by 
her  fall.  Mrs.  Courtney  in  her  hurry  and 
distress  in  going  to  the  drugstore  on  the 
night  of  the  accident  to  procure  medicine 
for  her  dving  niece,  might  instead  of  strik- 
ing her  foot  against  a  loose  brick  on  the 
pavement,  have  well,  by  mere  accident,  have 
stumbled  over  a  curbstone  or  cellar  door  or 
any  other  uneven  projection  common  in  all 
streets  and  have  met  with  the  same  unhappy 
accident  and  injury,  for  which  no  one  could 
say  that  the  city  was  liable  in  damages. 

But  if  it  be  conceded  that  the  defect  in 
the  pavement,  as  proved  by  the  plaintiff's 
evidence,  was  of  such  a  character  as  to 
bind  the  city,  for  negligence,  yet  in  my 
opinion  the  plaintiff  cannot  recover.  For,  ac- 
cording to  her  own  evidence,  she  well  knew  of 
the  broken  place  in  the  sidewalk  where  her 
fan  occurred,  and  went  on  the  opposite  side  of 


the  street  in  going  to  the  drugstore  to  avoid 
it.  Knowing  the  defect,  she  might,  with  or- 
dinary care  have  avoided  the  defective  side- 
walk by  simply  passing  on  the  same  side 
of  the  street  on  which  she  had  walked  to 
the  drugstore.  Reasonable  care  and  dili- 
gence on  her  part  would  have  prevented  the 
injury.  The  law  is  well  settled  that  it  is  al- 
ways essential  to  fix  liability  for  injuries 
received  by  accident  that  the  plaintiff 
should  use  reasonable  and  ordinary  care  to 

avoid  the  accident. 
801  *The   party  complaining   of  injury 

caused  by  the  negligence  of  another 
cannot  recover,  if  it  appears  that  by  want 
of  ordinary  care  and  prudence  on  his  part, 
he  contributed  directly  to  the  injury. 

Where  negligence  is  the  issue,  it  must  be 
a  case  of  unmixed  negligence  to  justify  a 
recovery.  Dillon  on  Corporations,  §  789. 
and  cases  there  cited.  Toledo  and  Wabash 
R.  R.  Co.  V.  Goddard,  25  Ind.  R.  185;  and 
also  Judge  Burk's  opinion  not  yet  reported 
in  Danville  R.  R.  Co.  v.  Morris. 

Upon  the  whole  case  I  am  of  opinion  that 
the  judgment  of  the  circuit  court  is  erro- 
neous and  must  be  reversed. 

MONCURE,  P.,  concurred  in  the  opinion 
of  Christian,  J. 

ANDERSON,  J.,  concurred  in  the  judg- 
ment. 

STAPLES,  J.,  said  he  was  not  prepared  to 
concur  in  so  much  of  the  opinion  of  Judge 
Christian  as  declares  that  the  city  of  Rich- 
mond is  not  guilty  of  negligence  with  re- 
spect to  the  defect  in  the  pavement.  He 
thought,  however,  it  plainly  appeared  from 
the  plaintiff's  own  testimony  that  she  was 
guilty  of  contributory  negligence  and  there- 
fore not  entitled  to  recover.  Upon  th^s  lat- 
ter ground  he  was  for  reversing  the  judg- 
ment, and  to  that  extent  he  concurred  in 
the  opinion  of  Judge  Christian. 

BURKS,  J.,  concurred. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court,  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons 
808  stated  in  writing  and  *filed  with  the 
record,  that  the  judgment  of  the  said 
circuit  court  is  erroneous.  It  is  therefore 
considered  by  this  court,  that  the  said  judg- 
ment be  reversed  and  annulled,  and  that  the 
plaintiff  in  error  recover  against  the  defend- 
ant in  error  its  costs  by  it  expended  in  the 
prosecution  of  its  writ  of  error  and  superse- 
deas here.  And  this  court  now  proceeding  to 
enter  such  judgment  as  the  said  circuit  court 
ought  to  have  rendered,  it  is  considered  by  the 
court,  that  the  demurrer  to  the  plaintiff's  evi- 
dence be  sustained,  that  the  defendant  go 
thereof  without  day,  and  that  the  plaintiff  in  er- 
ror recover  against  the  defendant  in  error  its 
costs  by  it  expended  in  the  said  circuit  court 

Judgment  reversed 
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808  *Dinguid  v.  Schoolfield. 

January  Term,   1880,  Richmond. 

Xotea— Acknowledvment  of  Debt— Llmlta- 
tiolis.* — A  depositron  of  the  maker  of  a  note  ffiven 
and  signed  by  him,  in  a  case  in  which  the  obligee 
was  not  a  party,  for  the  purpose  of  obtaining  a 
credit  for  it  as  to  be  paid  by  him,  and  for  which  he 
was  allowed  such  a  credit  in  that  case,  is  such  an 
acknowledgment  of  the  debt  by  him  as  will  defeat 
the  plea  of  the  statute  of  limitations  in  an  action  on 
the  note  by  the  obligee  against  him. 

This  was  an  action  of  debt  in  the  circuit 
court  of  Lynchburg,  brought  in  April,  1875, 
by  Henry  O.  Schoolfield,  surviving  partner 
of  himself  and  N.  B.  Thurman,  deceased, 
against  George  A.  Dinguid.  surviving  part- 
ner of  hirriself  and  D.  P.  Dinguid,  deceased, 
to  recover  the  sum  of  $555.09,  with  interest 
from  the  2d  of  July,  1858,  the  amount  of  a 
note  of  that  date,  payable  one  day  after 
date,  executed  by  said  D.  P.  &  G.  A.  Din- 
guid to  said  Schoolfield  &  Thurman.  There 
was  a  judgment  for  the  plaintiff,  and  an  ex- 
ception by  the  defendant;  and  upon  his  ap- 
:  lication  a  writ  of  errdr  was  allowed.  The 
case  is  fully  stated  in  the  opinion  of  the 
court,  delivered  by  Judge  Burks. 

Tames  F.  Johnson,  for  the  appellant. 
Kean  &  Kean,  for  the  appellee. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  debt  in  the  court 
below  against  G.  A.  Dinguid,  surviving 
804  partner  of  himself  and  D.  P.  ♦Dinguid, 
deceased,  on  a  promissorj  note  of  the 
firm,  dated  July  1,  1858,  and  payable  one 
day  after  date.  The  suit  was  commenced  on 
the  29th  of  March,  1875.  There  were  sev- 
eral pleas,  but  the  only  defence  was  under 
the  plea  of  the  act  of  limitations.  To  this 
plea  the  plaintiff  replied  specially  under  the 
statute  a  promise  of  the  defendant  in  writ- 
ing, within  five  years  before  action  brought, 
to  pay  the  debt  in  the  declaration  de- 
manded. Neither  party  demanding  a  jury, 
the  court  proceeded  to  try  the  issue  joined 
on  this  replication,  and,  having  heard  the 
evidence,  gave  the  plaintiff  a  judgment  for 
a  balance  due  on  the  note,  with  interest  and 
costs;  to  which  judgment  the  defendant  ex- 
cepted, and  was  allowed  a  writ  of  error  by 
one  of  the  judges  of  this  court. 

The  only  evidence  introduced  on  the  trial 
was  the  note  sued  on  and  a  portion  of  the 
record  of  a  chancery  suit  lately  pending  in 
the  corporation  court  of  the  city  of  Lynch- 
burg. That  suit  appears  to  have  been  insti- 
tuted by  some  of  the  heirs  and  distributees 
of  the  decedents,  Samson  Dinguid  and  D.  P. 
Dinguid,  against  the  defendant,  G.  A.  Din- 
g^iiid,  (among  others),  as  one  of  said  heirs  and 
distributees,  and  also  as  surviving  partner  of 
the  late  firm  of  D.  P.  &  G.  A.  Dinguid, 
for  the  purpose  of  settling  up  and  dis- 
tributing the  estate  of  the  said  Samson  Din- 
giiid  and  of  settling  the  partnership  transac- 
tions of  the  said  firm  of  D.  P.  &    G.  A.  Dinguid. 


*See  Rowe  v.  Marchant,  86  Va.  182. 


It  is  shown  by  the  final  decree  in  said  cause, 
which  is  set  out  in  th«  bill  of  exceptions,  that 
under  a  previous  decree  the  plaintiff  in  error 
here  (G.  A.  Dinguid)  had  become  the  pur- 
chaser of  a  cabinet  shop  and  lot  in  the  city  of 
Lynchburg,  which  was  a  part  of  the  estate  of 
the  decedent,  Samson  Dinguid,  and  had 
given  his  bonds,  with  surety,  for  the  pur- 
chase money.  In  that  estate  the  plaintiff  in 
error  was  entitled  to  a  one-third  mterest  as 
heir,  to  another  third  as  purchaser  from 
other  heirs,  and  the  remaining  third  be- 
longed to  the  heirs  of  D.  P.  Dinguid, 

805  the  *deceased  partner  of  the  firm  of 
D.   P.  &  G.   A.   Dinguid.  chargeable, 

however,  with  the  debts  of  the  said  firm. 
Some  of  these  debts  had  been  paid  by  the 
plaintiff  in  error  as  surviving  partner,  and 
others  were  outstanding  and  unpaid,  .and 
among  the  latter  was  the  debt  which  is  the 
subject  of  the  present  action. 

To  ascertain  these  debts,  an  account  was 
ordered  to  be  taken  by  a  commissioner  of 
the  court.  In  taking  the  account,  the  plain- 
tiflF  in  error  was  examined  as  a  witness  b^^ 
the  commissioner,  and  his  deposition,  sub- 
scribed and  sworn  to  by  him,  was  filed  with 
the  commissioner's  report. 

The  first  question  propounded  on  the  ex- 
amination was  this:  "What  debts  against 
the  estate  of  Samson  Dinguid,  your  father, 
are  now  outstanding  and  unpaid?" 

The  answer  to  the  question,  or  so  much 
of  it  as  pertains  to  the  case  before  us,  is 
as  follows:  "I  know  of  only  two  debts  or 
claims  against  the  estate  of  Samson  Din- 
guid, deceased. 

1.  A  debt  due  to  Schoolfield  &  Thurman. 
This  debt  was  assumed  by  D.  P.  &  G.  A, 
Dinguid,  and  on  a  settlement  made  between 
the  said  D.  P.  &  G.  A.  Dinguid  and  the  said 
Schoolfield  &  Thurman,  some  years  since, 
the  said  D.  P.  &  G.  A.  Dinguid  executed 
their  note  to  the  said  Schoolfield  &  Thur- 
man for  the  sum  of  $555.09,  that  being  the 
balance  due  them  as  a  settlement  in  full  up 
to  the  date  of  the  settlement.  Since  the 
date  of  that  settlement,  payments  have  been 
made  to  said  debt,  yet  there  is  a  balance  of 
$—  yet  outstanding  and  due  to  the  said 
Schoolfield  &  Thurman,  it  being  the  net  bal- 
ance after  application  of  payments.  This  is 
a  just  claim  now  against  D.  P.  &  G.  A.  Din- 
guid." 

In  answer  to  a  further  question  asking  for 
a  statement  of  the  outstanding  debts  of  D. 
P.  &  G.  A.  Dinguid,  the  deponent  refers  to  a 
previous  report  of  the  commissioner  for  an 
account  of  those  debts,  and  after  specifying 
sundry  payments  since  the   report  was 

806  made,   says.   "My   intention   *has   al- 
ways been  to  pay  every  debt  against 

D.  P.  &  G.  A.  Dinguid.  and  T  think  I  have 
paid  same  other  amounts,  but  cannot  say 
what  debts  they  are." 

The  other  portions  of  the  deposition  have 
no  relevancy  to  the  question  before  us.  Upon 
this  deposition,  the  commissioner  made  a  re- 
port of  the  outstanding  debts  of  D.  P.  &  G. 
A.  Dinguid,  including  the  debt  which  is  the 
subject  cii  the  pres'^nt  controversv.  That 
debt  was  stated  and  the  payments  referred  to 
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in  the  deposition  were  applied,  ascertaining 
a  balance  of  $538.36,  principal  money,  to  be 
due  and  unpaid  as  of  the  15th  day  of  J^uary, 
1864.  It  was  for  this  balance  that  the  circuit 
court  rendered  the  judgment  complained  of. 

The  commissioner's  report  was  returned 
within  fifteen  days  after  the  deposition  was 
taken.  There  was  no  exception  to  it,  and 
on  the  hearing  of  the  cause  at  the  succeed- 
ing term  the  court  made  a  final  decree,  by 
which,  after  reciting  that  it  appears  that  the 
said  G.  A.  Dinguid  is  entitled  to  an  interest 
of  two-thirds  in  the  estate  of  Samson  Din- 
guid, deceased,  "and  that  as  surviving  part- 
ner of  the  firm  of  D.  P.  &  G.  A.  Dinguid,  he 
is  charged  with  and  will  have  to  pay  on  ac- 
count of  said  firm  more  than  double  the 
amount  of  the  value  of  the  third  interest  of 
D.  p.  Dinguid's  heirs  in  the  said  estate  of 
Samson  Dinguid,  and  that  there  will  be 
nothing  left  for  distribution  to  the  heirs  of 
D.  P.  Dinguid  after  a  settlement  of  his  debts 
and  liabilities,"  it  was  adjudged,  ordered,  and 
decreed,  "that  the  three  several  bonds  for  the 
purchase  of  the  cabinet  shop  and  lot  on  Main 
street,  in  Lynchburg,  belonging  to  the  estate 
of  Samson  Dinguid,  executed  by  G.  A.  Din- 
guid, the  purchaser  of  said  property,  with 

Davidson  as  surety,  each  for  the  sum  of 
$  ,  be  canceled  by  Commissioners  Craig- 
hill  and  Daniel,  to  whom  they  were  payable; 
and  that  said  commissioners  do  proceed  to 
execute  a  deed  in  fee  simple  for  the  cabinet 
shop  and  lot,  to  G.  A.  Dinguid,  with  special 

warranty  of  title." 
807  *It  was  upon  the  evidence,  which 

has  been  substantially  recited,  and 
more  particularly  upon  the  deposition  of 
the  plaintiff  in  error,  subscribed  and  sworn 
to  by  him,  and  given  without  compulsion 
and  in  his  own  interest,  in  a  suit  to  which 
he  was  a  party,  and  upon  which  deposition 
mainly,  if  not  wholly,  a  decree  was  based 
for  his  own  relief  and  benefit,  that  the  judg- 
ment complained  of  was  rendered. 

The  judgment  is  alleged  by  the  learned 
counsel  of  the  plaintiff  in  error  to  be  erro- 
neous on  two  grounds,  which  will  be  more 
conveniently  considered  in  the  inverse  or- 
der in  which  they  are  stated  in  the  petition: 

1.  It  is  not  open  to  question  that  the  debt 
referred  to  in  the  deposition  as  a  debt  due 
to  Schoolfield  &  Thurman  is  the  same  debt 
for  the  recovery  of  which  the  present  action 
was  brought.  The  identity  is  beyond  dis- 
pute; but  it  is  insisted  that  the  acknowledg- 
ment relied  on  is  of  an  unascertained  balance, 
and  too  general  and  indeterminate  to  raise  an 
implied  promise  of  payment.  There  is  no 
doubt  the  plaintiff,  to  maintain  the  issue  on 
his  part,  was  bound  to  prove  the  promise 
alleged  in  his  replication.  He  was  not  re- 
quired to  prove  an  express  promise.  It  was 
sufficient  for  him.  under  the  statute,  to  es- 
tablish an  acknowledgment  in  writing,  from 
which  a  promise  of  payment  might  be  im- 
plied. Code  of  1873,  ch.  146,  §  10.  Such  ac- 
knowledgment, to  be  effectual,  must  not 
consist  of  equivocal,  vague  and  indetermi- 
nate expressions;  but  ouia^ht  to  contain  an 
unqualified  and  direct  admission  of  a  pre- 
vious,  subsisting  debt,   which   the   party   is 


liable  for  and  willing  to  pay.  Storj.  J.,  in 
Bell  V,  Morrison  &  others,  i  Peters'  P.  351, 
362.  The  same  rule  is  laid  down,  with  some 
variety  of  expression,  by  other  judges.  A 
distinct  and  unqualified  acknowledgment 
would  have  the  same  effect  as  a  promise, 
because  from  such  an  acknowledgment  the 
law  implies  a  promise  to  pay.  Tindall.  Ch. 
J.,  in  Linsell  v,  Bonsor,  2  Bingh.  N. 
808  Cas.  241,  (29  Eng.  C.  L.  ♦R.  319).  If 
an  acknowledgment  is  relied  on,  says 
Judge  Parker,  it  ought  to  be  a  direct  and 
unqualified  admission  of  a  present  subsist- 
ing debt,  from  which  a  promise  to  pay 
would  naturally  and  irresistibly  be  implied, 
Sutton  V.  Burruss,  9  Leigh,  381.  If  there  be 
an  unequivocal  admission  that  the  debt  is 
still  due  and  unpaid,  unaccompanied  by  any 
expression,  declaration  or  qualification  in- 
dicative of  an  intention  not  to  pay,  the  state 
of  facts  out  of  which  the  law  implies  a  prom- 
ise is  then  present,  and  the  party  is  bound 
by  it.  Johnson,  J.,  in  Young  v.  Monpoey,  2 
Bailey.  (So.  Car.),  278.  It  is  needless  t.-^ 
multiply  authorities  for  the  proposition 
stated,  but  the  following  may  be  consulted: 
Bangs  V,  Hall,  2  Pick.  R.  368;  Bailey  r. 
Crare,  21  Pick.  R.  323;  Russell  v.  Copp.  5 
N.  Hamp.  R.  154;  Head's  ex'x  v.  Warners 
adm'rs,  5  J.  J.  Marshall  R.  255;  Peebles  v. 
Mason,  2  Dev.  R.  367;  Aylett's  ex*or  v,  Rob- 
inson, 9  Leigh,  45;  Sutton  v.  Burruss,  Id. 
381;  Butcher  v.  Hixton,  4  Leigh.  559:  opin- 
ion of  Moncure,  J.,  in  Bell  v.  Crawford,  8 
Gratt.  110. 

Recurring  to  the  statements  contained  in 
the  deposition,  a  very  slight  examination 
will  suffice  to  show  that  the  balance  there 
admitted  to  be  due  is  by  no  means  uncer- 
tain and  indeterminate.  It  is  true  it  is 
stated  to  be  "a  balance  of  $— —  yet  outstand- 
ing and  unpaid" ;  but  it  is  also  stated  as  '"being 
the  net  balance  after  application  of  payments." 

The  deduction  of  the  payments  would  show 
the  "net  balance,"  and  it  was  the  business  and 
duty  of  the  commissioner  to  make  that  de- 
duction upon  the  evidence  furnished  by  the 
plaintiff  in  error  for  that  purpose.  That  evi- 
dence was  furnished,  the  payments  applied, 
statement  made,  and  balance  definitely  as- 
certained. The  acknowledgment  was,  in 
substance,  of  the  balance  thus  to  be  ascer- 
tained, and  a  calculation  of  •  the  simplest 
character  was  all  that  was  necessary  to 
show  the  amount.  The  old  maxim,  id  cer- 
tum  est  quod  certum  reddi  potest,  applies. 
2.  The  next  and  only  remaining 
800  ground  of  error  alleged  *is.  that  the 
plaintiff  not  being  a  party  to  the  suit 
in  which  the  deposition  was  taken,  the 
statements  therein  cnnnot  be  construed  as  ad- 
missions or  acknowedgments  made  to  him,  and 
that  no  promise  of  payment  can  be  implied 
from  an  acknowledgment  of  a  debt  so  as  to 
take  it  out  of  the  operation  of  the  act  of  liir- 
itations,  unless  such  acknowledgment  be  mad« 
to  the  creditor  to  whom  the  debt  is  owing,  or 
to  some  person  representing  him  by  authoritv. 

In  Joynes  on  Limitations,  120,  the  learned 
author  says  of  the  question  here  presented 
that  "since  it  has  been  established  that  a  new 
promise,  express  or  implied,  is  necessary  to 
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defeat  a  plea  of  the  act  of  limitations,  an<l 
that  such  new  promise  operates  as  a  new 
cause  of  action,  it  has  been  frequently  held, 
as  it  was  before,  that  the  promise  need  not 
be  made  directly  to  the  creditor  himself,  or 
to  any  person  representing  him,  or  entitled 
to  demand  payment  of  the  debt,  but  may  be 
made  to  a  third  person,  or  inferred  from  an 
acknowledgment  inter  alias;"  and  he  cites 
many  cases  in  which  the  principle  is  applied. 

He  refers  also  to  several  elementary  works, 
among  them  2  Story's  Eq.  Juris.  909  (ed. 
1843),  in  which  the  contrary  doctrine  is  laid 
down  and  the  authorities  for  it  cited,  which,  in 
his  opinion,  do  not  sustain  the  text.  But  he 
concludes  what  he  has  to  say  on  the  subject 
with  the  remark  (p.  123),  that  "the  doctrine 
in  question  certainly  furnishes  a  valuable  se- 
curity against  the  inference  which  has  too 
often  been  drawn  from  careless  conversa- 
tions with  third  persons,  and  tends  strongly 
to  advance  the  policy  of  the  legislature." 

Since  the  publication  of  1844  of  this  excel- 
lent treaties  on  limitations,  there  have  been 
numerous  decisions,  both  in  England  and 
the  United  States,  adverse  to  the  views  ex- 
pressed by  the  distinguished  author,  and  it  is 
said,  in  a  recent  work  of  merit,  that  accord- 
ing to  the  very  decided  weight  of  the  latest 
decisions  in  this  country,  a  promise  to  pay  a 
debt,  made  to  a  person  not  legally  or  equita- 
bly interested  in  the  same,  and  who 
810  does  not  pretend  to  have  had  ♦any  au- 
thority from  the  creditor  to  call  upon 
the  debtor  in  relation  to  the  debt,  will  not 
avoid  the  bar  of  the  statute.  In  support  of  this 
proposition  the  following  cases  are  cited, 
which  we  have  examined,  and  they  seem  to 
be  in  point:  Ringo  v.  Brooks,  26  Ark.  R.  640; 
Gillingham  v.  Gillingham,  17  Penn.  St.  R. 
302;  Moorehead  v.  Wriston,  73  N.  Car.  R. 
398;  Parker  v.  Sherford,  76  Id.  219;  Wachler 
V.  Albee,  80  111.  R.  47;  McGrew  v.  Forsyth, 
Id.  596;  Kisler  v.  Sanders,  40  Ind.  R,  78; 
Sibert  v.  Wilder,  16  Kans.  R.  176;  S.  C.  22 
Am-  Rep.  280;  Fletcher  v,  Updike,  3  Hun. 
350;  Cope,  Girarden  County  v,  Harbinson, 
58  Mo.  R.  90;  Trousdale  v.  Anderson,  9 
Bush.  (Ky.)  R.  276.  See  also  the  cases  re- 
ferred to  in  notes  of  the  American  editors 
to  Whitcomb  v.  Whiting,  1  Smith's  Lead 
Gas.  Part  2,  marg.  p.  726,  where  it  is  said  to 
be  well  settled,  both  on  authority  and  prin- 
ciple, that  the  debt  will  not  be  revived  by 
an  entry  or  menorandum,  not  forming  part 
of  ^  mutual  account,  on  the  books  or  papers 
of  the  debtor,  or  by  a  mere  declaration  or 
admission  to  a  third  person,  meant  only  for 
his  ear,  and  not  intended  to  be  communi- 
cated to  the  creditor. 

The  diversity  in  the  earlier  and  later  de- 
cisions is  attributable,  for  the  most  part,  to 
the  different  and  somewhat  antagonistic 
theories  entertained  at  different  periods  con- 
cerning the  design  and  policy  of  the  statute. 
Under  the  leadership  of  Lord  Mansfield,  it 
was  for  a  long  time  considered  and  held  that 
under  the  statute  lapse  of  time  raises  a  mere 
presumptwn  of  satisfaction,  which,  like  other 
presumptions,  mi^ht  be  repelled,  and  hence 
that  a  new  promise  of  the  debtor,  whether 
express  or  implied,  was  only  evidence  of  the 


pre-existing  debt  and  gave  no  new  cause  of 
action.  Subsequently,  this  theory  was  over- 
turned and  succeeded  by  a  course  of  decision, 
initiated  and  fostered  by  Chief  Justice  Best, 
which  regarded  and  construed  the  statute  as 
one  of  repose,  and  the  new  promise  as  a  new 

contract  and  actionable  as  such.  Tliis 
811      view  is  now  generally  *acceptcd.  Sibert 

V.  Wilder,  16  Kans.  R.  176,  and  cases 
cited.  It  would  seem  to  follow  logically  that 
the  promise,  to  be  sufficient  to  take  a  case 
out  of  the  statute,  should  be  made  directly 
or  mediately  to  the  creditor,  or  at  least  for 
his  benefit,  so  that  he  may  be  able  to  main- 
tain an  action  upon  it.  It  is  said  that  the 
declaration  or  admission  to  a  third  person 
is  deemed  insufficient,  not  so  much  because 
the  acknowledgment  is  made  to  a  stranger 
as  because  there  is  no  sufficient  evidence  of 
an  intention  to  contract,  i  Smith's  Lead. 
Cas.   Part  2,  marg.  p.  976. 

\ye  do  not  consider  the  judgment  under 
review  as  conflicting  with  the  recent  deci- 
sions which  have  been  cited.  The  deposition 
of  the  plaintiff  in  error  was  given,  probably, 
at  his  own  instance,  for  the  very  purpose  of 
establishing,  among  other  claims,  the  va- 
lidity and  binding  force  upon  him  of  the 
debt,  the  recovery  of  which  is  now  sought 
to  be  defeated  by  reliance  on  the  act  of  lim- 
itations, and  it  was  because  of  his  sworn 
statements  that  he  .received  credit  for  the 
debt  on  his  bonds.  He  must  therefore  be 
understood  to  have  intended  that  his  acknowl- 
edgment of  the  debt,  under  the  attending  cir- 
cumstances, should  be  accepted  as  such  and 
confined  in  and  acted  upc«i  by  the  creditor  to 
whom  the  debt  was  due.  He  cannot  be  al- 
lowed to  take  the  benefit  of  the  acknowl- 
edgment and  then  repudiate  its  obligation. 
For  the  reasons  stated,  we  are  of  opinion 
that  there  is  no  error  in  the  judgment  of  the 
circuit  court,  and  that  it  should  be  affirmed. 

MONCURE.  P.,  concurred  in  the  result. 
Judgment  affirmed. 


Sia       *Payne  ft  als.  v.  Hutcheson  ft  als. 

January  Term,  18S0,  Richmond. 

Absent,  Moncare,  P. 

I.  In  March.  1862,  H  selh  the  farm  en  which  he  Hrcs 
for  $22,500,  a  Confederate  contract.     His  wife   re- 
fuses to  join  in  the  deed,  and  he  proposes  to  her  to 
buy  land  and  build  on  it,  and  have  it  cooreyed  in 
trust  for  her  and  her  children;  and  upon  that  con- 
sideration she  does  execute  the  deed.     H  docs  buy 
the  land  for  $3,200,  and  builds  on  it;  and  they  live 
on  it  and  it  is  recognized  as  hers;  but  the  deed  to 
the  trustee  is  not  made  until  April,   1867.     At  the 
time   of   the   contract  H   is   not   indebted  seriously, 
and  these  debts  are  paid  off  before  April,  1867.     In 
April,  1867,  H  qualifies  as  administrator  of  D's  es- 
tate   and    wastes    it,    and    dies    in    1871    insolvent. 
Upon  bill  by  the  distributees  of  D  to  set  aside  the 
deed — Hel»: 
1.  Deed    from   Husband    to   Wife — Vnlfldflty 
auraiitat  Honbaiid**  Creditors. — There  hav- 
ing been    no   fraud   in    the   arrangement   between 
H    and    his    wife,    the    contract    between    them    is 
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valifd,  and  though  the  deed  to  the  trustee  was  not 
made  until  April.  1867,  the  title  of  the  wife  is 
good  against  creditors  of  H;  they  having  become 
such  since  the  date  of  the  agreement  between  H 
and  his  wife  in  1862. 
2.  Same — Vmlne  of  Contlnflrent  Rlffht  of 
Dourer. — At  the  time  of  the  agreement  in  1862, 
H  being  forty  years  of  age  and  his  wife  thirty- 
two,  according  to  the  tables  of  mortality  the  land 
settled  on  his  wife  was  at  that  time  in  excess  of 
the  value  of  her  contingent  right  of  dower  in  the 
farm  sold;  but  H  having  died  before  the  suit 
was  brought  to  set  aside  the  deed,  it  is  not  in 
excess  of  her  right  of  dower  in  the  farm  sold  by 
H,  after  his  death;  and  looking  at  all  the  facts  in  the 
case,  the  settlement  is  not  more  than  a  just  equiv- 
alent for  the  interest  relinquished  by  the  wife. 

813  ♦This  was  an  appeal  from  a  decree 
of   the  chancery   court  of   the  city  of 

Richmond  made  on  the  18th  of  April,  1876,  in 
a  suit  brought  in  1871  by  Virginia  Payne  and 
others,  creditors  of  John  A.  Hutcheson,  de- 
ceased, against  the  administrator  of  said 
Hutcheson,  and  his  widow  and  children. 
The  only  part  of  the  case  brought  up  to 
this  court  refers  to  the  charge  by  the  com- 
plainants that  a  deed  executed  by  William 
Winkler's  executrix  to  R.  A.  Patterson,  in 
trust  for  Mrs.  Hutcheson  and  her  children,  was 
fraudulent  and  void  as  to  the  creditors  of  John 
A.  Hutcheson.    The  facts  are  as  follows: 

On  the  27th  of  March,  1862,  John  A.  Hutch- 
eson sold  a  farm  pn  which  he  lived,  called 
Windsor,  a  few  miles  from  Richmond,  for 
$22,510— a  Confederate  contract.  Mrs.  Hutch- 
eson was  not  informed  of  the  sale  until  after 
it  was  made,  and  when  she  heard  of  it  was 
very  much  dissatisfied,  and  refused  to  join 
in  the  deed.  Hutcheson  thereupon  pro- 
posed to  buy  a  piece  of  land  lying  near  to 
Windsor,  owned  by  William  Winkler,  and 
to  build  upon  it,  and  have  it  conveyed  in 
trust  for  her  and  her  children;  and  on  this 
cpi^sideration  Mrs.  'Hutcheson  consented 
to  execute  the  deed  for  the  conveyance  of 
Windsor  to  the  purchaser.  Accordingly 
Hutcheson  did  purchase  of  William  Wink- 
ler forty  acres  of  land,  at  the  price  of  $3,200; 
of  which  $300  was  to  be  paid  in  casn,  and 
the  balance  in  three  years,  with  five  per 
cent,  interest.  The  dates  of  this  agreement 
and  of  her  acknowledgment  of  the  deed  are 
the  same,  viz:  April  3d,  1862. 

Winkler  died  in  1865,  and  his  executrix 
seems  to  have  filed  a  bill  against  Hutcheson 
to  enforce  this  agreement;  and  in  that  suit 
it  appeared  that  Hutcheson  had  paid  to  or 
for  Winkler,  in  his  lifetime,  the  whole  of 
the  purchase  money,  except  $32.83;  and  by 
deed  bearing  date  the  1st  of  November, 
1867,  Winkler's  executrix  conveyed  the  land 
to  R.  A.  Patterson,  in  trust  for  Mrs.  Hutch- 
eson and  her  children. 

814  *Soon  after  the  purchase  of  the  land 
from  Winkler,  Hutcheson  built  upon 

it,  and  resided  upon  it  until  his  death,  which 
occurred  in  1871;  and  during  all  this  time 
the  property  was  spoken  of  and  treated  as 
purchased  under  the  said  agreement  be- 
tween Hutcheson  and  his  wife. 

At  the  time  this  purchase  was  made, 
Hutcheson  was  the  owner  of  a  considerable 


property,  an  active  man  of  business,  and 
owed  little  in  comparison  to  the  value  of 
his  property.  But  in  April,  1867,  he  qualified 
as  executor  of  Thomas  S.  Dicken,  deceased, 
and  seems  to  have  wasted  the  estate;  and 
after  his  death  his  estate  proved  to  be  in- 
sufficient to  pay  his  debts. 

In  April,  1862,  Hutcheson  was  forty  years 
of  age,  and  Mrs.  Hutcheson  was  thirty-two, 
and  according  to  the  tables,  her  contingent 
right  of  dower  in  Windsor  at  the  time  of 
the  sale,  in   March,  1862,  was  but  $816. 

The  court  below  dismissed  the  bill,  so 
far  as  it  sought  to  subject  this  property  to 
the  payment  of  the  debts  of  Hutcheson,  and 
the  plaintiffs  obtained  an  appeal  from  one 
of  judges  of  this  court. 

F.  M.  Conner,  for  the  appellants. 
Cannon  &  Courtney,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  decree  of  the 
chancery  court  of  Richmond.  The  evidence 
satisfactorily  establishes  that  John  A. 
Hutcheson,  in  the  month  of  March,  1862, 
sold  a  tract  of  land  near  the  city  of  Rich- 
mond, known  as  Windsor,  for  the  sum  of 
$22,570  in  Confederate  money;  that  his  wife. 
Mrs.  Emily  T.  Hutcheson,  when  she  was  in- 
formed of  the  sale,  was  greatly  disturbed  and 
dissatisfied  with  it,  and  peremptorily  refused 
to  relinquish  her  contingent  dower  interest 
therein.  After  repeated  consultations 
816  *on  the  subject,  Mr.  Hutcheson  agreed 
that  he  would  purchase  another  tract, 
and  settle  it  on  his  wife,  if  she  would  unite 
with  him  in  the  deed  of  conveyance  to  the 
purchaser  of  the  Windsor  farm.  With  this 
understanding  Mrs.  Hutcheson  executed  the 
deed,  and  relinquished  her  dower  interest 
in  the  Windsor  farm.  Shortly  afterwards— 
not  later  than  the  3d  of  April,  1862 — Mr. 
Hutcheson  accordingly  purchased  what  is 
known  in  the  record  as  the  Winkler  farm, 
containing  about  forty  acres,  at  the  price 
of  $3,200.  Confederate  money.  There  is 
good  reason  to  believe  that  Mrs.  Hutch- 
eson did  not  sign  the  deed  for  the  Windsor 
place  until  her  husband  had  actually  pur- 
chased the  Winkler  land;  nor  is  there  a 
shadow  of  doubt  but  that  this  latter  pur- 
chase was  made  for  the  purpose  of  carrying 
out  in  good  faith  the  agreement  between 
Mr.  and  Mrs.  Hutcheson.  No  deed  was. 
however,  executed  till  November,  1867. 
when  Winkler's  executrix  conveyed  the 
property  to  a  trustee  for  the  benefit  of  Mrs. 
Hutcheson  and  her  children. 

The  delay  in  executing  the  deed  grew  out 
of  causes  connected  with  the  war  and  certain 
litigation  which  need  not  be  explained  here, 
as  it  is  not  material  to  the  present  enquiry. 

After  the  purchase,  however,  Mrs.  Hutch- 
eson was  recognized  as  the  owner,  the  prop- 
erty was  understood  in  the  community  to  be 
hers,  and  in  due  time  it  would  be  secured  tc 
her  and  her  children.  These  facts  are  fully 
established  by  the  testimony  of  witnesses. 

That  such  agreements  between  husband  and 
wife,  when  executed,  will  be  sustained  by 
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courts  of  equity,  or,  if  not  executed,  will 
be  specifically  enforced,  is  now  will  settled. 
It  is  only  necessary  to  refer  to  Davis* 
widow  V.  Davis'  creditors,  25  Gratt.  587; 
Burweirs  ex*or  v.  Lumsden,  24  Gratt.  443, 
and  the  authorities  there  cited,  for  a  full  dis- 
cussion   of   the   principles   involved   in   this 

class  of  cases. 
816  *The     next     point     of     enquiry     is 

whether  the  settlement  is  either  fraud- 
ulent or  excessive.  There  is  not  the  slightest 
proof  of  fraud  in  the  transaction.  On  the 
contrary,  all  the  circumstances  tend  to 
repel  any  such  idea. 

If  Mr.  Hutcheson  owed  any  debts  jat  the 
time,  they  were  very  small  compared  with 
the  value  of  his  estate,  and  they  have  long 
since  been  paid  off. 

It  seems,  however,  that  Mr.  Hutcheson 
(lualified  in  April,  1867,  as  the  administrator 
of  Thomas  S.  Dickins,  and  entered  into 
bond  in  the  penalty  of  $13,000  for  the  faith- 
ful discharge  of  his  duties.  He  wasted  or 
mismanaged  the  estate,  and  his  liability  thus 
incurred  is  the  foundation  of  this  suit  by 
the  legatees  to  impeach  the  settlement.  It  is 
very  true  that  this  liability  relates  to  the  time 
of  the  qualification  as  executor,  which  was  an- 
terior to  the  execution  of  the  deed  to  Mrs. 
Hutcheson's  trustee,  but  the  agreement  to 
make  the  settlement  was  entered  into  in  1862, 
nearly  five  years  before  Mr.  Hutcheson's  qual- 
ification as  executor,  and.  before  any  liability 
had  occurred  from  the  administration  of  the 
estate.  The  appellants  are  therefore  subse- 
quent creditors,  and  as  such,  in  the  absence 
of  actual  fraud,  occupy  no  higher  ground 
than  their  debtors.  The  equity  of  the  ap- 
pellee, Mrs.  Hutcheson,  is  as  strong  against 
them  as  against  her  husband. 

If,  therefore,  the  settlement  should  be 
regarded  as  voluntary  or  excessive,  it  would 
still  be  valid  as  against  the  appellants. 

But  discarding  this  view  entirely,  let  us 
enquire  whether  the  settlement  is  in  fact 
excessive.  And  here  it  may  be  proper  to 
say  the  court  will  not  interfere  with  the  set- 
tlement unless  it  plainly  appears  that  the 
property  conveyed  to  the  wife  greatly  ex- 
ceeds the  value  of  the  dower  interest.  As 
was  said  in  Burweirs  ex'or  v.  Lumsden  et 
als..  it  is  extremely  difficult  to  determine, 
with  anything  like  accuracy,  the  value  of 
the  wife's  contingent  right  of  dower, 
817  the  husband  *being  still  alive.  No 
fixed  rule  can  be  laid  down  on  the 
subject.  The  most  that  can  be  said  is.  that 
in  the  absence  of  fraud,  the  settlement  will 
not  be  disturbed  unless  it  plainly  appears 
to  be  grossly  excessive. 

In  the  present  case,  according  to  the  re- 
port of  the  commissioner,  if  we  go  back  to 
1862,  and  make  a  conjectural  estimate  of 
the  wife's  contingent  dower  interest, 
founded  upon  the  tables  of  mortality,  it 
would  seem  that  the  settlement  is  exces- 
sive. But  it  appears  that  Mr.  Hutcheson  died 
in  1871,  and  if  we  look  to  the  actual  value  of 
the  dower  as  now  appears  after  the  death  of 
the  husband,  Mrs.  Hutcheson  has  not  re- 
ceived more  than  a  just  equivalent  for  what 
she    relinquished.     It   may   be   admitted   that 
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when  the  suit  is  brought  to  impeach  the  set- 
tlement while  the  husband  is  alive,  resort 
must  of  necessity  be  had  to  the  tables  of 
mortality  to  ascertain  the  value  of  the  con- 
tingent right  of  dower  after  the  death  of  the 
husband.  This  rule,  in  many  cases,  could  not 
be  adopted  with  safety  after  the  death  of 
the  husband,  or  with  justice  to  all  parties. 
The  calculation  of  the  chances  of  life  must 
be  made,  not  only  with  reference  to  the 
wife,  but  the  husband  also;  his  health,  pe- 
culiarities of  constitution,  and  other  attend- 
ing circumstances. 

Without  a  full  understanding  of  these 
matters,  no  commissioner  can  fix  a  reliable 
estimate  of  the  husband's  expectancy  of 
life;  no  court  could  safely  pronounce  a  set- 
tlement excessive  upon  any  calculations 
made  in  the  absence  of  such  data. 

An  estimate  of  the  value  of  the  dower  in- 
terest in  1862,  made  after  his  death  in  1871. 
without  reference  to  the  circumstances  af- 
fecting his  expectancy  of  life,  must  of  ne- 
cessity be  unreliable.  The  delay  of  the  ai)- 
pellants,  in  instituting  their  suit,  renders  it 
necessary  and  proper  that  the  court  should 
look  at  all  the  facts  as  they  existed  before 
and  since  the  death  of  Mr.  Hutcheson,  in 
order  to  form  a  just  estimate  of  the  settle- 
ment. 
818  *In   the   light  of  these  facts,  it  is 

manifest  that  the  wife  has  not  re- 
ceived more  than  a  just  equivalent^  for  the 
interest  relinquished  by  her.  No  injustice 
has  been  done  the  creditors.  The  appel- 
lants certainly  have  no  just  cause  for  com- 
plaint. We  are  therefore  of  opinion  that 
the  decree  of  the  chancery  court  is  correct, 
and  should  be  affirmed. 

Decree  affirmed. 


819 


^Major's  Ex'or  ft  als.  v.  Major's 
Adm'r. 


March  Term,   1879,   Richmond. 
1.  Be^inests— Time  of  Vestlnw.'— Testator,  after 
directing  the  payment  of  his  debts,  says:  I  direct  that 
all  the  property  I  have,  or  in  which  I  have  an  inter* 
est,  both  real  and  personal,  be  sold  as  is  customary 
in  such  cases,  and  the  net  proceeds  of  the  sale  to  b« 
divided  into  four  parts,  namely:  my  brothers  J,  W 
and  L  to  have  each  a  fourth  part,  and  the  other 
fourth   part  to   be   divided  among  my  brother   W's 
children,  each  one  to  have  the  amount  ox  his  share 
when   he   arrives   at   the   age   of   twenty-one.      The 
debts  due  me  from  my  brother  W,  I  give  to  him — 
Held:  The  bequests  to  the  children  of  W  did  not 
vest  at  the  death  of  the  tesUtor,  but  only  as  and 
when  each  child  arrived  at  the  age  of  twenty-one; 
and,  therefore,  the  children  dying  before  attaining 
that  age  took  nothing  under  the  will. 
This  was  a   suit  in  equity  in  the  circuit 
court     of     Culpeper     county,     brought     in 
March,  1875,  by  the  administrator  of  Edmund 
P.  Major,  deceased,  and  of  Bettie  Major,  de- 
ceased, to  recover  from  John  C.  Major,  the 
executor   of    Samuel   Major,   deceased,   the 
share    of   the    estate    of    Samuel    Major    to 


*See    Sellers   v.    Reed,    88   Va.    377;  Cheatham   ▼. 
Gower,  94  Va.  390. 
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-which  the  plaintiff  claimed  that  his  intestates 
were  entitled.  The  whole  case  turned  upon  the 
construction  of  the  will  of  Samuel  Major,  de- 
ceased. The  will  was  written  by  himself, 
and  contains  but  a  single  clause,  which  is  as 
follows:  First,  I  direct  that  all  my  debts  be 
paid  as  soon  after  my  decease  as  possible, 
out  of  the  first  moneys  that  shall  come  into 
the  hands  of  my  executor  from  any  portion 
of  my  estate,  either  real  or  personal.  Also  I 
direct  that  all  the  property  I  have,  or  in 
which  I  have  an  interest,  both  real  and 
890  personal,  be  sold  as  is  customary  '*'in 
such  cases,  and  the  net  proceeds  of  the 
sale  to  be  divided  into  four  parts,  namely: 
my  brothers,  John  L,.  Major,  Win  field  ;?. 
Major,  and  Langdon  C.  Major,  to  have  each 
a  fourth  part,  and  the  other  fourth  part  to  be 
divided  among  my  brother  William  Major's 
children,  each  one  to  have  the  amount  of  his 
share  when  he  arrives  at  the  age  of  twenty- 
one.  The  debts  due  me  from  my  brother, 
William  Major,  I  give  to  him.  All  other 
debts  due  me  to  be  collected  and  divided 
in  the  same  way  as  moneys  arising  from 
the  sales  of  my  property.  I  do  hereby  ap- 
point my  brother,  John  C.  Major,  or  Lang- 
don C.  Major,  executor  of  this  my  last  will 
and  testament. 

In  witness  whereof,  I,  Samuel  Major, 
have  hereunto  set  my  hand  and  seal,  this 
29th  day  of  November,  1851. 

Samuel  Major,   [Seal.] 

The  three  brothers,  John,  Winfield  and 
Langdon,  had  each  received  their  share  of 
the  estate;  and  the  question  w^as  when  the 
share  left  to  the  children  of  William  vested, 
whether  at  the  death  of  Samuel  Major,  the 
testator,  or  when  the  children  came  of  age. 
If  the  first,  the  intestates  of  the  plaintiff 
were  entitled  to  shares;  but  if  the  latter,  as 
they  died  before  arriving  at  the  age  of 
twenty-one  years,  and  before  any  one  of 
the  children  attained  that  age,  they  had  no 
interest  in  the  estate. 

It  appears  that  there  were  two  children  of 
William  who  was  born  in  the  lifetime  of  the 
testator,  who  were  alive  and  had  arrived  at 
the  age  of  twenty-one  years,  and  there  was 
one  born  since  the  death  of  the  testator  who 
was  still  an  infant. 

The  cause  came  on  to  be  heard  on  the  7th 
of  September,  1875,  when  the  court  held  that 
the  bequest  in  favor  of  the  children  of  Wil- 
liam Major  vested  on  the  death  of  the  tes- 
tator, and  made  a  decree  in  favor  of  the 
plaintiff  for  the  sum  of  $1,266.66,  to  be  paid 
by  the  executor, John  C.Major,  out  of  his 
own  estate,  it  being  agreed  that  this 
88i  sum  ♦of  $1,266.66  was  the  amount  due 
to  each  child  under  the  construction 
of  the  will  given  by  the  court.  And  from 
this  decree  John  C.  Major  in  his  own  right, 
and  as  executor,  and  the  other  adult  chil- 
dren of  William  Major  applied  to  this  court 
for  an  appeal;  which  w^as  allowed. 

Wm.  J.  Robertson  and  P.  B.  Hiden,  for 
the  appellants. 

James  W.  Green.  Williams  and  Spilman, 
for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 


The  only  question  we  have  to  determine  In 
this  case  is,  whether  the  legacy  bequeathed 
by  the  will. of  the  testator,  Samuel  Major,  to 
the  children  of  his  brother  William  Major, 
vested  in  th#^m  at  the  depth  of  the  testator, 
r  at  the  time  they  arrived  at  the  age  of 
twenty-one  years.  This  question  must  be 
solved  by  the  true  construction  to  be  given 
to  the  following  clauses  of  the  testator's  will. 
After  providing  first  for  the  payment  of  his 
debts,  he  makes  the  following  disposition  of 
the  balance  of  his  estate  in  these  words: 
"Also  I  direct  that  all  the  property  I  have  or 
in  which  I  have  an  interest,  both  real  and 
personal,  be  sold  as  is  customary  in  such 
cases,  and  the  net  proceeds  of  such  sale  to  be 
divided  into  four  parts,  namely:  my  brothers, 
John  C.  Major,  Winfield  S.  Major  and 
Langdon  C.  Major,  to  have  each  a  fourth 
part,  and  the  other  fourth  part  to  be  divided 
among  my  brother  William  Major's  chil- 
dren, each  one  to  have  the  amount  of  his 
share  when  he  arrives  at  the  age  of  twenty- 
one.  The  debts  due  me  from  brother  Wil- 
liam Major,  I  give  to  him.  All  other  debts 
due  me  to  be  collected  and  divided  in  the 
same  way  as  moneys  arising  from  the  sales 
of  my  property." 

The  circuit  court  declared  by  its  decree, 
now  before  us  for  review,  "that  the  di- 
rection of  the  will  of  the  testator. 
828  *Samuel  Major,  that  the  other  fourth 
part  of  his  estate  to  be  divided  among 
his  brother  William  Major's  children."  wa* 
in  itself  a  bequest  of  said  fourth  part  to  said 
children,  equally  to  be  divided  between  them; 
and  that  the  subsequent  direction  that  **each 
one  to  have  the  amount  of  his  share  when 
he  arrives  at  the  age  of  twenty-one/'  had 
reference  only  to  the  time  when  the  pos- 
session to  said  legacies  was  to  be  delivered 
to  said  legatees  severally  by  the  executor, 
who  until  such  time  was  to  hold  or  invest 
said  legacies  for  the  use  of  said  legatees  as 
a  tntstee  or  quasi  testamentary  guardian; 
and  that  the  legacies  vested  in  the  children 
of  said  William  Major  on  the  death  of  the 
testator,  Samuel  Major,  and  subject  to  be 
divested  pro  tanto  by  the  birth  of  any  other 
child  before  any  of  them  attained  the  age 
of  tw^enty-one  years,  for  the  purpose  of  let- 
ting in  such  afterborn  child  or  children;  and 
that  the  defendant,  Analle  Major,  although 
born  after  the  testator's  death,  is  never- 
theless entitled  to  share  with  those  bom  in 
the  testator's  lifetime  in  said  fourth  part  of 
his  estate."  And  in  accordance  with  this 
opinion,  the  circuit  court  adjudged,  ordered 
and  decreed,  "that  under  the  true  construc- 
tion of  the  will  of  the  testator,  Samuel 
Major,  the  plaintiff's  intestates,  Edmund  P. 
Major,  and  Bettie  Major,  as  also  the  de- 
fendants. William  Major.  Jr..  Samuel  Major. 
I  Philip  Major,  and  Analle  Major,  each  took 
1  a  vested  legacy  of  one-sixth  part  of  said 
I  fourth  of  the  testator's  estate,  bequeathed. 
,  as  aforesaid,  to  the  children  of  his  brother 
i  William  Major:  and  that  on  the  death  of 
said  Edmund  P.  Major  and  Bettie  Major, 
their  said  share  passed  to  their  pergonal 
representatives,  the  plaintiffs." 
The  court  is  of  opinion  that  this  decree 
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and  opinion  of  the  circuit  court  construing 
the  will  of  the  testator,  Samuel  Major,  so  as 
to  give  to  the  children  of  his,  brother  Wil- 
liam Major,  legacies  which  vested  in  them 
at  his  death,  are  erroneous. 

It  is  not  necessary  in  this  opinion  to 
8S8  enter  upon  a  discussion  *of  the  technical 
rules  which  the  courts  have  established, 
and  the  refined  distinctions  and  exceptions 
to  these  rules,  by  which  the  lines,  sometime 
shadowy,  are  drawn  between  legacies  which 
are  contingent  and  legacies  which  are  vested. 
It  is  sufficient  to  sav,  in  general  terms,  that 
where  a  future  time  for  the  payment  of  a  leg- 
acy is  defined  by  the  will,  the  legacy  will  be 
vested  or  contingent  according  as,  upon  con- 
struing the  will,  it  appears  whether  the  tes- 
tator meant  to  annex  the  time  to  the  pay- 
ment of  the  legacy  or  to  the  gift  of  it. 

In  ascertaining  the  intention  of  the  testa- 
tor in  this  respect,  courts  of  equity  have  es- 
tablished two  rules  of  construction:  First, 
that  a  bequest,  payable  or  to  be  paid  at  or 
when  he  shall  attain  twenty-one  years  of 
age,  or  at  the  end  of  any  other  certain  deter- 
minate term,  confers  on  him  a  vested  interest 
immediately  on  the  testator's  death,  as  debi- 
tum  in  presenti  solvendum  in  futuro,  and 
transmissible  to  his  executors  or  adminis- 
trators; for  the  words  payable  or  to  be  paid 
are  supposed  to  disannex  the  time  from  the 
gift  of  the  legacy,  so  as  to  leave  the  gift 
immediate,  in  the  same  manner,  in  respect 
of  its  vesting,  as  if  the  bequest  stood  singly, 
and  contained  no  mention  of  time. 

A  second  rule  of  construction  established 
by  the  authorities  is,  that  if  the  words  to  be 
"paid"  or  "payable"  are  omitted,  and  the 
legacies  are  given  at  twenty-one,  or  if,  when, 
in  case  or  provided  the  legatees  attain 
twenty-one,  or  any  other  future  definite 
period,  these  expressions  annex  the  time  to 
the  substance  of  the  legacy,  and  make  the 
legatee's  right  to  it  depend  on  his  being  alive 
at  the  time  fixed  for  its  payment.  Conse- 
quently, if  the  legatee  happens  to  die  before 
that  period  arrives,  his  personal  representa- 
tive will  not  be  entitled  to  the  legacy. 

While  these  two  rules  of  construction 
seem  well  established,  there  is  still  another, 
which  is  the  all  controlling  one,  and  which 
explains  and  limits  to  their  proper  applica- 
tion the  various  exceptions  and  re- 
884  finement  of  distinctions  *to  be  found 
in  the  cases.  It  is  this:  the  intention 
of  the  testator,  as  appearing  from  the  whole 
will,  must  predominate  over  all  technical 
words  and  expressions. 

Applying  these  rules  to  the  will  before  us, 
we  think  it  is  plain  that  the  legacies  be- 
queathed to  the  children  of  the  testator's 
brother,  William  Major,  were  not  legacies 
which  vested  at  the  testator's  death,  but 
contingent  upon  the  legatees  arriving  at  the 
age  of  twenty-one,  and  consequently  the 
legacy  of  those  who  died  before  the  age  of 
twenty-one  did  not  pass  to  their  personal 
representative. 

It  is  to  be  observed  that  the  testator  uses 
the  words  not  "to  be  paid,"  or  "payable," 
but  the  words  "to  have" — "each  one  to  have 
the  amount  of  his  share  when  he  arrives  at 


the  age  of  twenty-one."  These  words  "to 
have"  are  used  three  times  in  the  clause  of 
the  will  we  are  to  construe,  and  we  must 
fairly  presume  he  used  them  each  time  with 
the  same  meaning.  He  directs  that  all  the 
property,  real  and  personal,  I  have  be  sold, 
&c.,  and  the  net  proceeds  to  be  divided  into 
four  equal  parts:  "My  brothers,  John  C, 
Winfield  S.,  and  Langdon  C,  each  to  have 
a  fourth  part;  the  remaining  fourth  to  be 
divided  among  the  children  of  my  brother 
William,  each  to  have  the  amount  of  his  share 
when  he  arrives  at  the  age  of  twenty-one." 

This  language  and  these  expressions  thus 
repeatedly  used  by  the  testator  in  the  same 
clause  of  his  will  plainly  indicate  that  the 
enjoyment  and  title  to  said  legacies  were 
limited  to  the  definite  time  or  period  when 
the  legatees  arrived  at  the  age  of  twenty- 
one  years.  This  is  the  more  manifest,  and  is 
put  beyond  all  doubt,  when  the  intention  of 
the  testator  is  indicated  from  the  whole 
scope  and  directions  of  the  will. 

It  will  be  observed  that  the  testator  had 
four  brothers,  who  were  his  nearest  rela- 
tives and  the  objects  of  his  bounty.  To  three 
of  these  brothers  he  leaves  one-fourth  each 
of  his  whole  estate,  the  remaining  fourth  he 
bequeathes,  not  to  his  brother  William,  the 
fourth  brother,  but  to  his  children. 
826  *AI1  he  bequeathes  to  his  said  brother 
William  are  the  debts  which  are  due 
from  him  to  the  testator. 

This  indicates  very  plainly,  from  the  will 
itself,  that  the  reason  why  the  fourth  part  of 
his  estate  was  bequeathed  to  the  children  of 
his  brother  William  instead  of  being  given 
directly  to  him  was,  that  his  brother  Wil-  ' 
Ham  was  in  debt,  and  the  testator  well  knew 
that  whatever  was  bequeathed  to  him  would 
be  taken  by  his  creditors.  It  was  therefore 
plainly  his  purpose  to  secure  the  legacy 
(which  no  doubt  otherwise  would  have 
been  directly  bequeathed  to  him)  to  his 
children.  And  the  same  reason  induced  the 
testator  to  limit  the  enjoyment  of  said  leg- 
acy to  the  period  when  the  children  arrived 
at  the  age  of  twenty-one  years;  for  other- 
wise the  share  of  any  one  child  dying  be- 
fore that  period,  during  the  life  of  the 
father,  would  have  gone  to  him  and  been 
subject  to  his  debts. 

The  court  is  therefore  of  the  opinion  that, 
according  to  the  rules  of  construction  es- 
tablished by  the  authorities  heretofore  re- 
ferred to,  as  well  as  from  the  intention  of 
the  testator,  plainly  indicated  by  the  terms 
of  the  will  itself,  the  legacies  to  the  children 
of  William  Major  did  not  vest  in  them  at 
the  death  of  the  testator,  but  were  con- 
tingent upon  the  fact  that  the  legatees  should 
arrive  at  the  age  of  twentv-one  years,  and 
that  therefore  the  plaintiffs,  as  personal 
representatives  of  the  legatees,  who  died  be- 
fore the  age  of  twenty-one,  are  not  entitled 
to  receive  the  amount  of  said  legacies  de- 
creed to  them  by  the  court  below. 

The  court  is  therefore  of  opinion  that  the 
decree  of  the  circuit  court  of  Culpeper  county 
is  erroneous,  and  that  the  same  be  reversed. 

The  decree  was  as  follows: 

The  court  is  of  opinion;  for  reasons  stated 


275 


82  GRATT. 


Virginia  Reports,  Annotated, 


8S6,  887,  8» 


in  writing  and  filed  with  the  record,  that  the 
decree  of  the  said  circuit  court  is  erroneous; 
it  is  therefore  adjudged,  ordered 
886  *and  decreed  that  the  said  decree  '^f 
the  said  circuit  court  be  reversed  and 
annulled,  and  that  the  appellee,  out  of  the  es- 
tates of  his  intestates  in  his  hands  to  be  ad- 
ministered, do  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution  of 
their  appeal  and  writ  of  supersedeas  here, 
together  with  their  costs  by  them  expended 
in  the  said  circuit  court.  And  this  court,  now 
proceeding  to  render  such  decree  as  the  said 
circuit  court  ought  to  have  entered,  and  be- 
ing of  opinion  that  under  the  true  construc- 
tion to  be  given  to  the  will  of  the  testator, 
Samuel  Major,  the  legacies  bequeathed  to 
the  children  of  his  brother,  William  Major, 
did  not  vest  in  them  at  the  death  of  the  tes- 
tator, but  whenever  said  children  should 
arrive  at  the  age  of  twenty-one  years. 

It  is  therefore  decreed  and  ordered  that 
the  said  bill  of  the  appellee,  the  plaintiff  in 
the  court  below,  be  dismissed,  but  without 
prejudice  to  the  appellee,  Analle  Major, 
when  she  arrives  at  the  age  of  twenty-one 
years,  or  of  any  of  the  other  children  of  said 
William  Major  who  are  now  of  age,  to  de- 
mand and  receive  of  the  executor  of  said 
Samuel  Major  the  amount  admitted,  or  which 
may  be  proved,  to  be  in  his  hands  due  to  the 
said  children  of  the  said  William  Major. 

All  of  which  is  ordered  to  be  certified  to 
the  said  circuit  court  of  the  county  of  Cul- 
peper. 

Decree  reversed. 


887        *Purdie  ft  Wife  v.  Jones  ft  als. 

March  Term,  1879,  Richmond. 
J,  by  his  will,  gare  to  his  widow  H,  for  her  life,  a 
tract  of  land,  and  directed  that  at  her  death  it 
should  be  sold,  and  two-thirds  of  the  money  he 
gave  to  his  brother  W,  and  the  rest  to  other  rela- 
tions. In  1857,  in  a  friendly  suit  in  which  the  widow 
H  and  W  were  plaintiffs  and  the  other  parties  in* 
terested  were  defendants,  there  was  a  decree  for  the 
sale  of  the  land,  on  a  credit,  except  for  the  ex- 
penses  of  the  sale,  of  one,  two  and  three  years,  with 
interest  from  the  day  of  sale.  The  sale  was  made 
by  R  as  commissioner,  and  W  became  the  pur- 
chaser at  $4,000.  At  the  October  term  1859,  the 
report  of  the  sale  was  confirmed,  and  the  court,  be- 
ing of  opinion  that  it  was  unnecessary  to  dispose 
of  the  principal  of  the  proceeds  of  sale,  appointed 
R  a  commissioner  to  collect  the  interest  then  due 
on  the  bonds  and  thereafter  as  it  became  due,  and 
pay  the  same  to  H.  In  May,  1863,  without  any 
notice  to  H,  W  obtained  a  decree  in  the  cause  ap- 
pointing U  a  commissioner  to  collect  the  bonds  of 
VV  for  the  purchase  money  of  the  land,  and  invest 
the  same  in  interest-bearing  bonds  of  the  Confed- 
erate States,  or  the  state  of  Virginia,  the  invest- 
ment to  be  made  in  the  name  of  U  as  commissioner, 
the  interest  to  be  paid  to  H  during  her  life;  and 
upon  payment  of  the  bonds  to  convey  the  land  to 
the  purchaser.  U  collected  the  bonds,  and  after 
deducting  expenses  invested  the  money  in  a  Con- 
federate bond  of  $3,700.  The  commissioner  made 
his  report,  and  on  the  27th  of  October,  the  court 
cade   a    decree   confirming   it,   ar.d   directing    U   to 


deliver  the  bond  to  H,  upon  her  giving  bond  and 
security  to  account  for  it  to  the  parties  entitled  on 
her  death,  and  to  report  his  proceedings  to  the 
court.  The  commissioner  reported  that  H  refused 
to  receive  the  bond.  In  May,  1866,  H  presented  her 
petition  for  a  rehearing  of  the  dcrees  of  May  and 
October,  186^  alleging  that  the  decrees  were  made 
without  her  knowledge;  and  she  filed  with  ber  pe- 
tition the  affidavit  of  R,  who  had  been  the 
g28  counsel  of  all  parties  in  obtaining  *the  sale, 
which  went  to  show  that  the  decree  of  May, 
1863,  was  obtained  by  U,  as  the  counsel  of  N,  and 
without  notice  to  H.  The  court  allowed  the  peti- 
tion to  be  filed,  but  in  October,  1873,  dismissed  the 
petition   with  costs — Hsu>: 

1.    Interlocutory  Decrees — ^ReltesiriBS.*— 
The  decrees  of  May  and  October,  1863,  were  in- 
terlocutory  decrees,    and   may    be    reheard   upoa 
petition. 
a.     Decrees — ^Notice.t — It    was    error    to   make 

the  decrees  without  notice  to  H. 
8.  Same — InTestments  la  Confederate 
Bonds. — It  was  error  to  authorize  the  invest- 
ment of  the  purchase  money  of  the  lane  in  Cos- 
federate  securities. 
4.  Rehearing — ^AIIldaTlt — ^Appeal. — The  af- 
fidavit of  R  having'  been  filed  with  the  petitioa 
for  a  rehearing,  and  not  having  been  objected  to 
in  the  court  below,  cannot  be  objected  to  in  the 
appellate   court. 

This  was  an  appeal  by  John  R.  Purdie  and 
Henrietta  E.,  his  wife,  from  the  decree  of  the 
circuit  court  of  Surry  county,  made  on  the 
30th  of  October,  1873,  dismissing  their  peti- 
tion for  a  rehearing  of  two  decrees  made- 
one  on  the  11th  of  May,  1863,  and  the  other 
on  the  27th  of  October,  1863 — ^in  a  cause  de- 
pending in  said  court,  in  which  said  Hen- 
rietta E.  Jones  and  others  were  plaintiffs, 
and  Blair  Pegram  and  others  were  defend- 
ants. The  case  is  fully  stated  by  Judge  An- 
derson in  his  opinion. 

O.  G.  Kean  and  Grattan,  for  the  ap- 
pellants. 

S.  D.  Da  vies  and  Jones  &  Bouldin,  for 
the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

At  the  October  term,  1857,  of  the  circuit 
court  of  Surry  county,  a  decree  was  pro- 
nounced in  a  chancery  cause  therein  depend- 
ing, wherein  Henrietta  E.  Jones,  the  widow 
of    Holing  Jones,  deceased;  William  C.  Jones, 

'Interlocutory    Decrees — ReheArtnff. — See 

Fultz  V.    Brightwell,    etc..    77   Va.    742;  4   Min.   Inst. 
(2nd    Ed.)    1389. 

tDecreea — Notice. — In  Fulta  v.  Brightwell,  etc, 
n  Va.  750,  the  court  following  the  principal  case, 
said:  "In  the  case  of  Beery  v.  Irick,  22  Gratt  614.  it  was 
held  that  an  order  of  the  circuit  court  was  void,  whick 
was  obtained  without  notice,  in  1862,  authorinng  a 
purchaser  of  land,  which  had  been  sold  in  1857  ' 
a  former  decree  in  the  cause,  to  pay  to  the 
general  of  the  court  the  balance  of  purchase  money  doe 
by  him,  to  be  invested  in  state  bonds,  and  the  paymeai 
in  Confederate  currency  under  the  order  did  not  dis* 
charge  the  purchaser.  See  also  Myers  v.  Nelaoo.  tt 
Gratt.  729;  Purdie  and  Wife  ▼.  Jonea.  32  Gratt.  827." 
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a  brother  and  legatee  of  said  decedent,  and 
William  E.  B.  Ruffin,  his  executor,  were  par- 
ties  plaintiff,  and  the  other  heirs  and  distrib- 
utees of  said  decedent,  some  of  whom 
8S8  were  infants,  *were  defendants,  direct- 
ing the  sale  of  a  tract  of  four  hundred 
and  eleven  acres  of  land,  which  said  decedent, 
by  his  last  will,  devised  to  his  wife,  the  said 
Henrietta,  for  and  during  her  natural  life, 
and  which  he  directed  to  be  sold  at  her 
death,  and  two-thirds  of  the  proceeds  of  sale 
to  be  paid  to  his  brother,  the  said  William 
C.  Jones.  He  also  gave  a  legacy  of  $2,500 
to  his  niece,  Minerva  E.  Pegram,  to  be  paid 
at  the  death  of  his  wife,  the  said  Henrietta, 
which  it  seemed  to  be  understood  by  all  the 
parties  was  to  be  paid  out  of  the  sale  of 
the  land.  The  residue  of  the  proceeds  of  the 
sale  of  the  land,  if  any,  was  undisposed  of 
by  the  will. 

The  said  decree  seems  to  have  been  made 
in  a  friendly  suit  for  the  sale  of  the  land,  in 
accordance  with  the  wishes  of  all  the  par- 
ties, and  in  which  the  infants  answered  by 
guardian  ad  litem,  and  in  fact  could  not  have 
been  sold  then,  except  by  agreement  of  the 
parties  in  interest,  as  the  will  provided  for 
its  sale  only  at  the  death  of  the  widow.  The 
sale  was  made  by  W.  E.  B.  Ruffin,  the  ex- 
ecutor, who  was  appointed  a  commissioner 
frr  the  purpose;  and  the  said  William  C. 
Jones  became  the  purchaser,  at  the  price  of 
$4,000.  By  the  terms  of  the  decree  the  sale 
was  on  a  credit  of  one,  two  and  three  years, 
with  interest  from  day  of  sale,  except  a 
sum  sufficient  to  pay  costs,  which  was  to 
be  paid  in  cash. 

The  sale  was  reported  by  the  commissioner 
to  the  court,  and  at  the  October  term,  1869, 
was  confirmed;  and  the  court,  being  of  opin- 
ion that  it  was  unnecessary  at  that  time  to 
dispose  of  the  principal  of  the  proceeds  of 
the  sale  of  the  land,  adjudged,  ordered  and 
decreed  that  Commissioner  Ruffin  collect  the 
interest  now  due  on  said  bonds,  and  there- 
after, from  time  to  time,  as  the  same  becomes 
due,  and  pay  the  same  to  the  plaintiff  H.  E. 
Jones,  and  make  report  to  court  of  his  pro- 
ceedings thereon.  But  before  proceeding  to 
execute  said  decree,  he  was  required  to  exe- 
cute bond,  with  good  security,  in  the 
880  penalty  of  $500,  conditioned  *for  the 
faithful  performance  of  his  duty  under 
said  decree.  And  the  said  commissioner  exe- 
cuted a  bond  in  the  penalty  of  $500,  condi- 
tioned for  the  faithful  performance  of  his 
duty  under  said  decree,  which  was,  as  is 
recited,  to  collect  the  interest  then  due  and 
the  interest  thereafter  to  become  due,  &c. 

At  the  May  term,  1861,  by  consent  of 
parties,  it  was  decreed  that  Robert  H.  Whit- 
field be  appointed  a  commissioner  in  the 
place  of  William  E.  B.  Ruffin.  who  was  then 
deceased,  to  collect  the  interest,  upon  ex- 
ecuting a  bond  similar  to  the  one  required 
of  said  Ruffin. 

No  other  order  seems  to  have  been  made  in 
the  cause  until  the  11th  of  May,  1863,  when 
W.  S.  Underwood  was  appointed  a  commis- 
sioner to  collect  the  bonds,  and  to  invest  the 
same  in  interest  bearing  bonds  or  certificates 
of  the  Confederate  States   or  the  state  of 


Virginia,  or  any  other  sufficient  bonds  or 
securities  of  or  within  the  said  state,  and  to 
return  the  said  bonds,  with  a  report  of  his 
proceedings,  to  the  court.  And  said  commis- 
sioner was  ordered,  upon  payment  of  said 
bonds  by  the  purchaser,  to  convey  the  land 
to  him  with  special  warranty.  But  said  com- 
missioner, before  entering  upon  these  du- 
ties, was  required  to  give  bond  in  the  penalty 
of  $8,000.  Said  commissioner  afterwards  re- 
ported to  the  court  that  he  had  collected 
the  bonds,  amounting.  May  13th,  1863,  to 
$3,887.85;  that  he  had  invested  $3,700  ivi 
a  bond  of  the  Confederate  States,  bearing 
seven  per  cent,  interest  from  June  29th, 
1863 — leaving  a  balance,  after  paying  ex- 
penses, of  $91.10  in  his  hands,  subject  to 
the  order  of  the  court. 

On  the  27th  of  October,  1863,  there  was  a 
decree  of  the  court  confirming  said  report, 
and  directing  the  commissioner  to  pay  the 
said  sum  of  $91.10  to  Henrietta  E.  Jones, 
taking  her  bond,  and  security  from  her,  to 
return  it  upon  the  termination  of  her  life, 
and  to  file  the  bond  so  taken  with  the  papers 
in  the  cause.  And  further  to  transfer  and 
assign  to  her  for  life  the  bond  of  thirty- 
831  seven  hundred  *dollars,  upon  her  giv- 
ing bond  and  sufficient  security  to  ac- 
count for  the  same,  or  the  proceeds  thereof, 
to  the  parties  entitled  upon  the  termination  of 
her  life,  and  to  report  his  proceedings  to  court. 
And  the  said  commissioner  made  report  to 
the  court,  under  said  decree,  that  he  tendered 
to  Mrs.  H.  E.  Jones,  through  her  agent,  Col. 
Jas.  S.  Clark,  the  bond  of  the  Confederate 
States  for  $3,700,  in  the  said  decree  men- 
tioned, and  also  ninety-one  dollars  and  ten 
cents  in  Confederate  treasury  notes,  and  that 
she  refused  id  accept  the  same  or  either, 
and  that  the  said  bond,  and  the  said  sum  of 
$91.10,  is  filed  in  the  papers  of  this  cause  in 
the  clerk's  office  of  said  court.  There  is  no 
date  given  to  this  report,  nor  any  entry 
made  showing  when  it  was  returned. 

Commissioner  Underwood  seems  to  have 
acted  very  promptly  in  executing  all  the 
previous  orders  of  the  court,  and  no  reason 
appears  why  he  should  have  been  dilatory  in 
the  performance  of  this  order;  but  there  is 
good  reason  why  he  should  have  acted 
promptly  in  this  insta*nce  too,  and  not  have 
postponed  the  execution  of  this  order.  The 
Confederate  bond  and  treasury  notes  were 
in  his  hands,  and  were  depreciating  every 
day,  and  it  is  natural  that  he  would  be  de- 
sirous to  be  relieved  from  the  responsibility 
of  holding  such  securities,  and  indeed  he 
might  have  incurred  responsibility  by  hold- 
ing them  up  and  delay  in  executing  the  or- 
der of  the  court.  It  is  most  probable  that 
the  tender  was  made  and  refused  soon  after 
the  decree  of  October,  1863,  was  pro- 
nounced; and  this  conclusion  is  very  much 
confirmed,  as  we  shall  see,  by  the  testimony 
of  R.  H.  Whitfield. 

No  other  order  seems  to  be  made  in  the 
case  until  the  11th  of  May,  1866.  On  that 
day  John  R.  Purdie.  and  Henrietta  E..  his 
wife— Henrietta  E.  Jones  that  was — a  plain- 
tiflF  in  this  cause,  by  leave  of  the  court,  filed 
their  petition  for  a  reheating  of  the  cause. 
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and  praying  that  said  decrees  may  be  re- 
versed and  set  aside.  And  on  the  same  day 
they   excepted   to   the   report   of   the 

832  commissioner,  that  *he  had  "collected 
the  bonds  he  was  directed  to  collect 

by  decree  of  May  term,  1863,  in  Confederate 
treasury  notes,  which  said  decree  did  not 
authorize." 

It  is  true  that  the  decree  does  not  expressly 
authorize  him  to  collect  the  bonds  in  Con- 
federate currency,  but  it  authorizes  him, 
when  collected,  to  invest  the  fund  in  interest 
bearing  bonds  or  certificates  of  the  Confed- 
erate States.  The  commissioner  in  his  re- 
port does  not  say  expressly  that  he  received 
payment  of  the  bonds  in  Confederate  treas- 
ury notes,  but  he  says  that  he  invested  what 
he  received,  after  paying  expenses,  in  a  bond 
of  the  Confederate  States,  except  $91.10, 
which  the  commissioner  says,  in  a  subsequent 
report,  he  tendered  to  Mrs.  Henrietta  Jones 
in  Confederate  treasury  notes.  There  can 
be  no  doubt  that  the  commissioner  received 
payment  of  the  bonds  in  Confederate  depre- 
ciated currency,  and  that  in  so  doing  he  did 
not  go  counter  to  the  order  of  the  court.  It 
was  evidently  the  intention  of  the  court  to 
authorize  a  change  of  the  investment  to  a 
Confederate  security,  and  to  allow  the  pur- 
chaser to  discharge  his  obligations  with  Con- 
federate currency,  which  would  be  available 
in  the  purchase  of  Confederate  bonds;  and 
that  the  action  of  the  commissioner  was  in 
conformity  with  the  order  of  the  court.  And 
the  question  is,  was  said  order  erroneous, 
and  ought  it  to  have  been  reversed  and  set 
aside  upon   the  plaintiffs  petition? 

Mrs.  Henrietta  Jones,  now  Mrs.  Purdie, 
had  only  a  life  estate  in  the  land,  and  conse- 
quently in  the  proceeds  of  the  sale.  The  pur- 
chaser, Wm.  C.  Jones,  was  entitled  to  re- 
mainder, at  her  death,  to  two-thirds  of  the 
purchase  money,  and  other  parties  to  the 
suit,  and  the  said  Wm.  C.  Jones,  inclusive, 
were  entitled  to  the  balance  at  the  death  of 
the  life  tenant.  The  decrees  of  October, 
1859.  and  of  May,  1861,  which  authorized  the 
commissioner  to  collect  only  the  interest, 
were  doubtless  in  accordance  with  the  wishes 
of  the  purchaser,  and  of  all  who  were  inter- 
ested in  the  remainder.  Such  a  decree 
could    only     have     been     made    with 

833  *the   consent   of   the   purchaser,   who 
had  a  right,  under  his  contract,  to  pay 

the  purchase  money  as  it  fell  due.  But  he 
doubtless  regarded  it  as  favorable  to  him- 
self, that  he  was  permitted  to  retain  the 
principal,  and  required  to  pay  only  the  inter- 
est, especially  as  two-thirds  of  it  were  his  at 
the  death  of  the  life  tenant.  And  we  may 
infer  that  the  dcree  allowing  the  purchaser 
to  retain  the  principal,  and  requiring  and 
authorizing  only  the  interest  to  be  collected, 
was  made  pursuant  to  a  friendly  arrange- 
ment and  understanding  between  all  the  par- 
ties. For,  from  the  first  it  was  a  friendly  suit 
between  them  all,  and  the  counsel  who  con- 
ducted it  for  them.  Messrs.  Graves  &  Whit- 
ney, were  counsel  for  all,  and  neither  of 
them  were  counsel  for  one  adversely  to  an- 
other. And  doubtless  all  the  oroceedings  in 
the  cause,  up  to  the  10th  of  May,  1861,  were 


pursuant  to  the  understanding  and  agree- 
ment of  all,  and  most  probably  would  have 
been  adhered  to  by  all  but  for  the  change 
which  took  place  in  the  monetary  affairs 
of  the  country. 

In  May,  1863,  the  court  made  a  decree, 
changing  the  arrangement,  that  only  the 
interest  of  the  purchase  money  should  be 
collected,  and  appointed  W.  S.  Underwood 
a  commissioner,  and  required  him  to  collect 
the  principal. 

In  the  decree  of  October,  1859,  the  court 
gave  as  a  reason  for  requiring  only  the  inter- 
est to  be  collected  that,  in  its  opinion,  it  was 
unnecessary  at  that  time  to  dispose  of  the 
principal.  There  was  no  more  necessity  for 
it  in  May,  1863.  The  life  tenant  was  still  liv- 
ing, and  there  could  be  no  distribution  of 
the  fund  to  those  entitled  in  remainder.  The 
court  does  not  intimate  any  change  of  opin- 
ion, or  assign  any  reason  for  changing  what 
seemed  to  have  been  the  arrangement  agreed 
upon  by  the  parties  themselves.  But  Mrs. 
Henrietta  Purdie  avers  in  her  sworn  petition 
that  said  decree  was  obtained  without  her 
knowledge  or  consent,  "and  that  it  was  ob- 
tained by  counsel  employed  by  the  pur- 
chaser, William  C.  Jones,  for  the  sole  pur 
pose  of  discharging  his  said  bonds  m 
834  Confederate  money,  ♦then  largely  de- 
preciated; being  then  worth,  as  com- 
pared with  gold,  six  for  one."  This  aver- 
ment is  proved  by  the  testimony  of  Robert 
H.  Whitfield,  who  testified  that  the  said  Un- 
derwood told  him  that  he  was  employed  as 
counsel  by  William  C.  Jones,  to  move  the 
court  for  leave  to  pay  oflF  his  bonds  given  for 
the  price  of  the  land.  Said  Underwood  had 
not  been  employed  as  counsel  before  in  this 
friendly  suit,  and  was  then  brought  into  the 
cause  by  William  C.  Jones  for  this  belliger- 
ent purpose.  I  have  treated  the  afRdavit  of 
R.  H.  Whitfield  as  testimony  in  the  cause. 
as  it  was  relied  on  as  evidence  in  the  court 
below,  without  exception;  and  it  fully  sus- 
tains the  material  allegations  of  the  petitioa 
It  is  true,  as  before  remarked,  that  a  debtor 
has  a  right  to  pay  his  debt  when  it  is  due. 
But  he  has  not  a  right  to  pay  a  debt,  which 
he  contracted  for  in  specie,  with  depreciated 
paper  currency,  without  the  consent  of  the 
party  to  whom*  it  is  due.  And  it  was  error 
in  the  court  by  the  decrees  of  the  11th  of 
May  and  27th  of  October,  1863,  to  change 
the  arrangement  which  b  «i  evidently  been 
made  by  the  parties,  to  the  effect  that  the 
purchaser,  William  C.Jones,  should  retain 
the  principal  of  the  purchase  money  in  his 
hands,  and  pay  the  interest  annually  to  the 
life  tenant,  without  notice  to  her — an  ar- 
rangement upon  which  she  was  evidently  re- 
lying, and  which  was  evidently  the  founda- 
tion of  that  provision  in  the  decrees  of  1859 
and  1861,  and  which  had  been  acted  on  and 
carried  out,  up  to  the  said  11th  of  May.  1863: 
and  especially  was  it  error  to  authorize  the 
debtor  to  pay  a  specie  debt  in  a  paper  cur- 
rency so  depreciated  that  six  dollars  of  it 
were  worth  only  one  of  gold,  the  medium  in 
which,  by  the  contract,  the  debt  was  payable. 
without  the  consent  of  the  life  tenant,  and 
further  to  require  her  to  receive  it,  nolens 
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volens,  and  to  give  bond  and  security  that  it 
should  be  returned  after  her  death  to  Wil- 
liam C.  Jones  and  the  other  parties  to  whom 
it  would  be  due.  And  not  only  so,  but  to 
allow  her  to  receive  the  mterest  then 
836  accrued,  which  ♦was  absolutely  hers, 
only  upon  condition  that  she  would 
execute  her  bond,  with  security,  for  its  re- 
turn to  them  after  her  death. 

It  is  contended  that  inasmuch  as  she  did  not 
except  to  the  report  of  the  commissioner  set- 
ting out  that  he  had  received  payment  in 
confederate  currency,  and  had  invested  $3,700 
of  it  in  a  Confederate  States  bond,  that  she 
cannot  in  the  appellate  court  object  to  it,  or 
that  it  was  too  late  for  her  afterwards  to  ob- 
ject to  it  in  the  same  court.  She  did  except  to 
it,  it  seems,  as  soon  as  she  could,  after  she 
was  informed  of  it,  in  the  court  below.  But 
it  seems  to  me  that  w^as  unnecessary.  The  re- 
port of  the  commissioner  shows  that  he 
acted  pursuant  to  the  decree.  If  there  was 
no  error  in  the  decree,  there  was  none  in  his 
report.  But  the  fault  was  in  the  decree;  and 
if  that  was  wrong  and  invalid,  the  actings  and 
doings  of  the  commissioner  in  its  execution 
could  be  of  no  value,  and  must  fall  with  it; 
and  in  order  to  avail  herself  of  any  illegality 
in  the  decrees,  it  was  not  necessary  that  she 
should  have  excepted  to  them.  It  was  com- 
petent for  her  to  have  impeached  them,  if 
they  were  interlocutory,  by  petition,  or  if 
they  were  final,  by  bill  of  review,  though 
she  had  previously  taken  no  exception  to 
them.   It  was  in  time  for  either. 

The  decree  of  October,  1863,  was  not  final, 
but  interlocutory.  It  effectuated  nothing 
more  than  was  done  by  the  decree  of  11th  of 
May  of  the  same  year,  except  that  it  confirmed 
the  report  of  the  commissioner  of  what  he  had 
done  under  the  former  decree.  True  it  directed 
him  how  to  dispose  of  the  Confederate  secu- 
rity, in  which  he  had  invested  most  of  the 
fund,  and  the  uninvested  portion  of  the  fund 
which  he  had  received  from  the  purchaser  in 
Confederate  treasury  notes.  But  those  pro- 
visions of  the  decree  were  conditional,  and 
proved  ineffectual  and  nugatory,  as  Mrs. 
Henrietta  Jones  was  unwilling  to  comply  with 
the  condition  upon  which  they  depended,  as 
was  shown  by  the  report  of  the  commis- 
836  sioner  returned  to  the  *court,  and  it  was 
not  in  the  province  of  the  court  to  coerce 
her.  The  disposition  of  those  securities  con- 
sequently remained  to  be  provided  for;  and 
the  further  action  of  the  court  was  as  neces- 
sary to  dispose  of  them  subsequent  to  the 
decree  of  October,  1863,  as  it  was  before. 
That  decree  was,  therefore,  not  final,  as  this 
important  matter,  as  well  as  the  question  of 
costs,  were  not  finally  disposed  of  by  it.  And 
the  court  did  not  regard  it  as  final  but  evi- 
dently had  further  action  in  contemplation, 
as  it  reauired  the  commissioner  to  report  his 
proceedings  under  that  decree  to  the  court; 
which  he  did,  though  his  report  had  not 
been  acted  on  when  John  R.  Purdie  and 
wife  filed  their  petition  for  a  rehearing  of 
said  decrees  of  1863  with  the  affidavit  of  R. 
H.  Whitfield,  on  the  11th  of  May,  1866. 

On  that  day  a  decreetal  order  was  entered 
in  the  cause,  recognizing  the  marriage  of  the 


plaintiff,  Henrietta  E.  Jones,  with  John  R. 
Purdie,  and  the  filing  of  their  said  petition 
by  leave  of  the  court,  and  suggesting  the 
death  of  W.  E.  B.  Ruffin,  and  it  was  ordered 
that  the  suit  be  continued  in  the  names  of 
John  R.  Purdie  and  Henrietta,  his  wife,  and  of 
William  J.  Ruffin,  executor  of  W.  E.  B'.  Ruf- 
fin, and  the  heirs  of  the  said  W.  E.  B.  Ruffin. 

On  the  11th  of  May,  1867,  the  death  of 
William  C.  Jones  having  been  suggested,  it 
was  ordered  that  this  cause  proceed  in  the 
names  of  J.  B.  Jones  and  Charles  P.  Jones, 
his  executors,  and  in  their  own  right,  of  Mary 
Jones,  widow  of  said  W.  C.  Jones,  and  the 
heirs    of  said  William  C.  Jones  who  are  named. 

At  the  October  term,  1867,  the  following 
order  was  entered: 

This  cause  came  on  this  day  to  be  again 
heard  on  the  papers  formerly  read,  and  pro- 
ceeding to  consider  the  petition  of  Purdie 
and  wife,  heretofore  filed  in  this  cause,  pray- 
ing for  a  rehearing  of  this  cause  and  the  re- 
versal of  the  interlocutory  decrees  herein 
of  May  and  October  terms,  1863.  and  being 
of  opinion  that  there  is  sufficient  mat- 

837  ter  ♦referred  to  and  stated  in  said  pe- 
tion  to  authorize  a  review  and  exami- 
nation of  the  said  interlocutory  decrees,  it  is 
considered  by  the  court,  and  thereupon  or- 
dered, that  the  prayer  of  said  petition  be 
granted,  and  the  cause  reheard;  and  for  such 
purpose,  without  deciding  any  principle  in 
the  case  remaining  undecided,  the  cause  :s 
continued,  to  be  again  heard. 

A  paper  purporting  to  be  a  certificate  of 
Mary,  widow  of  William  C.  Jones,  the  clerk 
certifies  was  found  filed  among  the  papers 
in  the  cause.  How  it  got  amongst  them,  or 
when  it  was  filed,  it  does  not  appear.  It  is 
acknowledged  before  a  commissioner  in 
chancery  on  the  30th  of  April,  1873,  but  is 
not  sworn  to,  and  it  is  presumed  was  not 
filed  anterior  to  that  date. 

At  the  October  term  of  the  court,  1873, 
the  following  decree  was  entered: 

This  cause  came  on  this  day  to  be  re- 
heard on  the  papers  formerly  read,  and  was 
argued  by  counsel:  on  consideration  whereof, 
the  court  doth  adjudge,  order  and  decree 
that  the  petition  of  John  R.  Purdie  and  wife 
be  dismissed,  and  that  said  Purdie  and  wife 
pay  the  costs  of  said  petition,  and  that  the 
unpaid  costs  accrued  up  to  the  iiling  of  said 
petition  be  paid  by  the  executors  of  W.  C. 
Jones,  deceased. 

This  appears  to  be  the  first  final  decree 
entered  in  the  cau^,  and  that  was  upon  the 
rehearing.  And  from  this  review  of  the  pro- 
ceedings it  is  obvious  that  the  court  who 
pronounced  the  decrees  of  1863  regarded 
and  treated  them  as  interlocutory,  and  not 
final,  and,  we  think,  properly. 

Mrs.  Jones  was  not  represented  by  counsel 
when  those  decrees  were  pronounced.  Mr. 
Graves  does  not  appear  to  have  been  present, 
and  indeed  was  not  counsel  for  her  to  resist 
that  motion.  He  died  soon  after  the  war. 
And  Mr.  Whitfield,  as  well  as  Mr.  Graves, 
was  engaged  as  counsel  only  to  get  a 

838  decree  for  the  sale  of  the  land,  and  ♦was 
as   much  William  C.  Jones'  counsel   as 

hers.    After    that    was    attained,  he  regarded 
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himself  as  functus  officio,  and  did  not  consider 
hiniself  any  longer  counsel  in  the  cause. 
Neither  he  nor  Graves  were  ever  counsel  for 
the  tenant  for  life,  as  against  William  C. 
Jones.  They  were  counsel  for  them  both,  and 
for  the  other  parties  in  a  suit  in  which  all  con- 
curred in  the  objects  and  purposes  for  which 
it  was  brought.  This  was  a  motion  by  the  pur- 
chaser, made,  it  is  true,  in  the  same  suit,  but 
not  as  an  original  party  to  that  suit,  but  only 
a  quasi  party  as  purchaser,  and  it  was  not 
made  by  either  of  the  counsel  who  had  been 
retained  in  that  suit,  but  by  an  attorney,  re- 
tained by  W.  C.  Jones  for  the  purpose;  and 
it  was  in  reference  to  a  matter  which  was 
extraneous,  and  wholly  collateral,  to  the  de- 
sign and  objects  of  that  suit,  and  involved 
new  matter,  antagonizing  William  C.  Jones, 
in  this  new  relation  of  purchaser,  with  the 
interests  of  the  life  tenant.  It  seems  that 
Mr.  Whitfield  was  told  by  Mr.  Underwood, 
that  he  had  been  employed  by  the  purchas- 
ers to  make  the  application  to  the  court, 
when  he  at  once  informed  him  that  he  was 
not  counsel  for  the  life  tenant,  and  suggested 
to  him  the  propriety  and  necessity  of  his 
giving  her  notice.  He  seems  to  have  taken 


country  being  then  desolated  by  war,  and 
the  courts  suspended. 

In  Berry  v.  I  rick,  22  Gratt.  614,  as  in  this 
case,  the  land  was  purchased  by  Irick  at  a 
judicial  sale  prior  to  the  war.  The  sale  wis 
made  under  a  decree  of  1857,  and  the  pur- 
chaser was  allowed  to  retain  one-third  of  the 
purchase  money,  the  portion  in  which  the 
widow  had  a  life  estate,  paying  the  interest 
to  her  yearly.  Whether  this  arrangement  was 
by  a  provision  in  the  decree,  or  by  agree- 
ment of  parties,  did  not  appear.  The  record 
of  the  suit  had  been  destroyed  by  fire  by  the 
enemy  during  the  war.  But  this  plan  was 
carried  out  by  the  purchaser  paying  two- 
thirds  of  the  installments  of  purchase  money 
to  the  heirs,  as  they  respectively  fell  due, 
and  the  interest  on  the  remaining  third  to 

the  widow,  until  the  year  1862,  w^hcn, 
840     without  notice  to  *the  widow  and  heirs, 

he  obtained  an  order  of  the  court  au- 
thorizing him  to  pay  the  principal,  and  ac- 
tually paid  it  to  the  receiver  of  the  court,  in 
obedience  to  its  order,  in  Confederate  cur- 
rency. This  court  held  that  the  widow  and 
heirs,  though  parties  to  the  suit,  ought  to 
have   had   notice   of  the   creditor's  motion; 


it  for  granted  that  the  purchaser  would  pro-  j  and  that  the  order  directing  the  payment  by 
ceed  by  petition,  and  that  of  course  he  would    the  purchaser  was  void,  and  the  same  was 


not  proceed  without  notice  to  the  life  ten 
ant.  He  was  not  then  a  resident  of  the  state, 
and  gave  himself  no  concern  about  it,  hav- 
ing informed  the  counsel  of  the  purchaser 
that  he  was  not  counsel  for  the  life  tenant. 
The  life  tenant,  in  her  petition,  denies  on 
oath  that  she  had  notice  of  the  proceeding; 
which  put  the  purchaser  on  proof  of  the  no- 
tice. She  says  she  had  no  knowledge  of  said 
decrees  until  after  the  rendition  of  the  de- 
cree of  October,  1863,  a  short  time  before 
the  tender  to  her  by  the  commissioner  under 
said  decree;  which  tender  she  through  her 
agent    refused,    and    immediately    directed 

counsel  to  take  the  necessary  steps  to 
888      remedy   the  wrong   done  her  by  *said 

decrees,  but  from  which  he  was  pre- 
vented by  the  pending  of  the  war  and  the 
non-organization  of  the  courts.  Mr.  Whitfield 
testifies  that  Mrs.  Jones  did  apply  to  him  to 
have  the  error  corrected,  and  that  he  was 
about  to  file  exceptions  or  a  petition  for  her; 
he  is  not  clear  in  his  recollection  which.  His 
impression  was  for  some  time  that  it  was  at 
the  October  term,  1863,  but  was  now  inclined 
to  think  it  was  after  October  court,  1863.  The 
last  impression  must  be  correct.  Because  it 
was  the  decree  of  October,  1863,  that  required 
Mrs.  Jones  to  receive  the  Confederate  States 
bonds,  &c.,  which  could  not  have  been  ten- 
dered to  her  until  after  that  decree,  and  it 
was  most  probably,  as  she  avers,  the  tender 
of  it  to  her  by  the  commissioner  that  gave 
her  the  first  notice  of  the  decree,  and  of  the 
proceeding  against  her.  And  very  soon  after 
that  she  applied  to  Mr.  Whitfield  to  take  such 
steps  as  was  necessary  to  relieve  her  from  the 
grievance.  And  of  this  he  is  positive,  that 
whether  it  was  to  except  to  the  report  at  the 
October  term,  1863,  or  to  file  a  petition  after- 
wards, the  opportunity  for  doing  so  was 
foiled  for  the  reasons  he  had  alleged,  re- 
sulting from  the  state  of  public  affairs,  the 


set  aside  and  annulled,  and  the  purchaser 
and  his  surety  were  held  liable  for  the  same, 
and  the  land  bound.  In  that  case  the  widow 
and  heirs  did  not  proceed  by  petition,  but 
by  bill  in  chancery,  to  set  aside  said  order. 
But  in  the  subsequent  case  of  Myers  r. 
Nelson,  26  Gratt.  729,  the  proceeding  was 
by  rule,  after  the  war  ended,  in  the  same 
suit  against  the  purchaser  for  the  purchase 
money  ^hich  had  been  paid  into  the  hands 
of  the  receiver  of  the  court,  in  Confederate 
money,  under  an  order  or  decree  of  the 
court  of  1863,  but  which  the  party  to  whom 
it  was  due  refused  to  receive;  and  that  pro- 
ceeding was  sustained  by  this  court.  The 
decree  of  1863,  which  directed  payment  by 
the  purchaser  to  the  general  receiver,  and 
a  conveyance  to  him  thereupon,  and  the  pay- 
ment which  had  been  actually  made  in  Coo- 
federate  currency,  and  the  deed  which  had 
been  executed  by  the  commissioner,  were 
rescinded  and  annulled;  and  a  decrre  was 
pronounced  against  the  purchaser  for  the 
purchase  money,  as  if  the  decree  of  1863 
had  never  been  made  and  no  payment  had 
been  made  under  it;  and  in  case  the  pur- 
chaser failed  to  comply  with  the  decree  in 
the  payment  of  the  purchase  money,  the 
land  was  to  be  resold.  Reference  is  also 
made  to  the  case  oi  Crickard's  ex'or  p. 
Crickard's  legatees,  25  Gratt.  410.  which 
is  confirmatory  of  the  foregoing  view*. 
Also  Tosh  &  als.  v,  Robertson  &  aL,  27 
Gratt.  270. 

That  the  court  below  did  right  to  give  leave 
to  Purdie  and  wife  to  file  their  petition  for 
a  rehearing,  and  that  there  is  error  in  the  de- 
crees of  1863  complained  of,  for  which  they 

should  have  been  reversed  and  an- 
841       nulled,  is  established,  *we  think,  by  the 

cases  above  cited.  The  material  alle- 
gations of  the  petition  are  sustained,  for  the 
most  part,  by  the  evidence  of  the  recorded 
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proceeding.  The  affidavit  of  Whitfield  was 
filed  with  the  petition,  which  refers  to  it,  for 
six  or  seven  years  prior  to  the  final  decree, 
and  was  relied  on  by  the  life  tenant  as  tes- 
timony in  her  behalf.  In  the  meanthne,  the 
death  of  Wm.  E.  B.  Ruffin,  the  executor  of 
Boling  Jones,  and  the  death  of  Wm.  C. 
Jones,  were  suggested  on  the  record  at  dif- 
ferent terms  of  the  court,  and  the  cause  was 
directed  to  proceed  in  the  names  of  their  re- 
spective representatives.  Yet  no  answer  has 
ever  been  made  to  said  petition,  though  they 
had  a  right  to  answer  it;  and  no  exception 
was  ever  taken  to  the  affidavit  of  Whitfield 
as  testimony  in  the  cause,  and  no  testimony 
adduced  by  the  party  contesting  the  rehear- 
ing. The  paper  purporting  to  be  the  cer- 
tificate of  Mary  Jones,  the  widow  of  Wm. 
C.  Jones,  found  amongst  the  papers,  not 
being  on  oath,  and  in  no  sense  testimony, 
was  not,  it  seems,  considered  by  the  court 
in  its  decree.  But  if  it  had  been,  it  could  not 
weigh  as  a  feather  against  the  evidence  of 
the  proceedings  of  record  and  the  sworn 
testimony  in  the  cause. 

Upon  the  case  as  it  is  presented  by  the 
record,  there  is  not  a  doubt  upon  the  minds 
of  the  court  as  to  the  merits  of  the  cause, 
or  how  it  should  be  decided;  and  we  do 
not  think  that  after  such  delay,  and  the  op- 
portunities of  those  who  resisted  the  re- 
hearing to  perfect  their  defence,  that  fur- 
ther time  and  opportunities  should  be  al- 
lowed them  to  prepare  their  case  and  to 
keep  alive  this  litigation,  but  that  the  mat- 
ters in  controversy  should  now  be  decided 
as  they  are  presented  by  the  record. 

*We  are  therefore  of  opinion  to  reverse 
the  decrees  of  the  circuit  court  of  1863  and 
of  30th  of  October,  1873,  with  costs,  and  to 
remand  the  cause  for  further  proceedings 
to  be  had  therein  as  are  necessary  to  a  final 
decree  in  conformity  with  the  principles 
declared  in   this   opinion. 

843  *BURKS,  J.,  thought  that  the  case,  as 
presented  in  the  record,  was  for  the 
appellants;  but  thought  the  case  ought  to 
be  sent  back  to  give  the  appellees  an  op- 
portunity to  make  their  defence  to  the  peti- 
tion for  a  rehearing  by  Purdie  and  wife. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
court  below  did  not  err  in  granting  John  R. 
Purdie  and  Henrietta,  his  wife,  formerly 
Henrietta  Jones,  a  rehearing  of  the  decrees  of 
11th  May  and  27th  October,  1863,  and  that 
said  decrees  were  erroneous,  and  that  said 
decree  of  30th  October  is  erroneous  in  not 
revising  said  decrees  and  annulling  the  same, 
and  in  dismissing  the  petition  of  said  Pur- 
die and  wife  for  a  rehearing.  It  is  therefore 
ordered  and  decreed  that  the  said  decrees  of 
1863  and  of  30th  October,  1873,  be  reversed 
and  annulled,  and  that  the  appellees,  the  per- 
sonal representatives,  and  widow  and  heirs 
of  Wm.  C.  Jones,  pay  to  the  appellants  their 
costs  expended  in  the  prosecution  of  their 
appeal  here.  And  this  cause  is  remanded  lo 
the  circuit  court  of  Surry  county  for  fur- 


ther proceedings  to  be  had  therein,  in  or- 
der to  a  final  determination  of  this  con- 
troversy, in  conformity  with  the  principles 
declared  in  this  order,  and  in  the  opinion 
filed  with  the  record. 
Decree  reversed. 


843 


♦Terry  v.  Fitzgerald  ft  aL 

March   Term,   1879,  Richmond. 


I.  T  conveyed  to  S  a  tract  of  land  of  eleven  hundred 
and  seventeen  acres,  in  trust  to  secure  a  debt  of 
$4,000,  with  interest,  to  F,  and  the  deed  provided 
that  the  trustee  should  sell  the  land,  or  so  much  as 
should  be  necessary  to  pay  the  debt.  S  declining 
to  act,  F  has  R,  who  was  his  counsel  and  was  in- 
solvent, substituted  as  trustee,  and  R  advertises  the 
land,  or  so  much  as  might  be  necessary  to  pay  tlie 
debt,  for  sale.  T  then  applies  for  and  obtains  an 
injunction,  on  the  grounds  that  R  was  insolvent  and 
the  counsel  of  F,  and  because  they  refused  to  di- 
vide the  land  and  sell  it  in  parcels;  alleging  that 
there  were  four  separate  improvements  on  tke  land; 
and  insists  that  the  trustee  shall  not  sell  without  givirg 
security   for   the   safety   of   the  trust   fund — Held: 

1.  Tmatee,  Riffht  to  Reavlre  Se«arit7 
from. — Insolvency  does  not  disqualify  a  person 
to  act  as  trustee;  but  when  money  of  the  trust 
fund  is  to  pass  through  the  hands  of  an  insolvent 
trustee,  upon  the  application  of  one  who  is  in- 
terested in  the  right  disbursement  of  the  money, 
and  who  is  apprehensive  that  it  may  be  misapplied 
or  misused,  a  court  of  equity  ought  uncoubtcdiy 
to  require  of  the  trustee  security  before  he  is  al- 
lowed to  proceed  with  the  execution  of  the  trust. 

2.  Same. — Although  R  was  substituted  as  trustee 
by  an  order  of  the  court,  on  motion  of  which  T 
had  notice,  he  is  not  thereby  piecluded  from  ap- 
plying to  a  court  of  equity  to  require  of  him  bond 
and  security  before  he  proceeds  to  execute  the 
trusts. 

8.  TnMtee  aa  Affent  of  Both  Partie*  In 
Sale  of  Land. — The  trustee  being  the  agent  of 
both  parties,  it  was  his  duty  to  sell  the  land  as  a 
whole,  or  in  separate  parcels,  as  would  be  con- 
ducive to  its  bringing  the  most  money.  It  was  his 
duty  to  sell  so  as  to  get  the  best  price  for  it. 
•4.  Trn lit een— Sale*  of  lAitd—Eaiittr 
JnriadlctloB.*— If  the  land  will  bring  a 
better  price  by  dividing  it,  and  selling  in  separate 
lots,  and  the  owner  desires  and  requests  it,  and 
the  trustee  refuses,  the  owner  may  invoke  the 
intervention  and  assistance  of  a  court  of  equity, 
in  a  proper  case,  to  control  the  trustee  in  the 
exercise  of  his  discretion. 
6.  Same — Same— Same.— The  court,  having 
possession  of  this  case,  ought,  instead  of  dissolv- 
ing  the  injunction,  to  have  retained  the  case,  and 
directed  the  execution  of  the  trust.  It  had  au- 
thority to  appoint  commissioners  to  view  the  land 
and  take  testimony,  and  to  report  whether  it  was 
susceptible  of  division  into  different  tracts,  and  in 
what  way,   with   power  to  employ  a  surveyor  to 
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"Trufltees — Sales  of  Land — ^Eqnlty  Jnrl«- 
dlction. — The  principal  case  is  cited,  and  the  right 
to  invoke  the  assistance  of  a  court  of  equity,  in  order 
that  the  land  may  be  sold  advantageously  is  affirmed 
in  Thomas  et  al.  v.  Farmers  Nat.  Bank  of  Salem, 
86    Va.   293. 
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lay  it  off  into  as  many  different  tracts  as  would 
promote  an  adrantageous  sale.  And  if,  upon  the 
coming  in  of  the  report,  the  court  is  satisfied  from 
it  and  the  testimony  that  it  would  conduce  to  an 
advantageous  sale  to  have  it  so  divided  and  sold 
in  separate  parcels,  it  would  have  authority  to 
decree  a  sale  in  that  way,  and  the  order  in  which 
the  tracts  should  be  sold,  until  enough  was  sold 
to    pay    the    debt,    interest    and    expenses. 

This  was  an  appeal  from  a  decree  of  the 
circuit  court  of  Pittsylvania  county,  dissolv- 
ing an  injunction  which  had  been  granted  at 
the  suit  of  William  C.  Terry  to  restrain  the 
sale  of  a  tract  of  land  which  had  been  con- 
veyed by  said  Terry  and  his  wife  in  trust  to 
secure  a  debt  due  to  William  R.  Fitzgerald. 
By  deed  bearing  date  the  3d  of  Januarv, 
1874,  William  C.  Terry  and  Sallie  F.,  his 
wife,  conveyed  to  Samuel  M.  Stone  a  tract 
of  land  of  eleven  hundred  and  seventeen 
acres,  made  up  of  five  or  six  several  parcels, 
in  trust  to  secure  a  debt  of  $4,160,  with  eight 
per  cent,  interest,  payable  semi-annually, 
and  if  the  principal  of  said  debt  was  not  paid 
in  twelve  months,  then  the  trustee,  on  the 
request  of  the  creditor,  after  advertising, 
&c.,  should  sell  on  the  premises  for  cash  the 
said  land,  or  enough  thereof  to  pay  the  debt 
and  interest  then  due  and  the  costs  of  sale. 

On  the  15th  of  February,  1875,  the  county 
court  of  Pittsylvania,  on  the  motion 
845  of  William  R.  Fitzgerald,  and  *upon 
notice  to  Terry,  substituted  Robert  H. 
Tredway  as  trustee  in, said  deed,  in  the  room 
of  Stone,  the  said  Stone  having  declined,  as 
the  order  recites,  to  accept  said  trust. 

By  a  decree  in  a  previous  suit  the  debt  was 
reduced  to  $4,000  and  six  per  cent,  interest. 
In  September,  1875,  Tredway,  the  substituted 
trustee,  advertised  for  sale  the  land,  or  so 
much  as  should  be  necessary  to  pay  the  debt, 
interest  and  costs;  and  thereupon  Terry  ap- 
plied by  bill  in  equity  for  an  injilnction  to 
stay  the  sale  by  the  trustee,  and  asking  that 
the  court  would  direct  whe  sale  by  its  com- 
missioner, and  in  parcels.  He  objected  to 
the  trustee  on  the  ground  that  he  was  the 
counsel  of  Fitzgerald,  and  was  insolvent;  and 
he  insisted  that  even  if  he  was  a  proper  per- 
son to  act  in  the  case,  he  should  be  required 
to  give  security  for  the  proper  application 
of  the  proceeds  of  the  sale.  And  he  further 
insisted  that  the  tract  should  be  divided  and 
sold  in  separate  parcels,  there  being  at 
present  four  separate  improvements  on  the 
land,  and  two  more  about  to  be  made. 

The  trustee,  Tredway,  did  not  answer  the 
bill;  but  Fitzgerald  answered,  insisting  that 
Tredway  was  substituted  as  trustee  upon 
notice  to  the  plaintiff,  and  without  objection 
by  him,  and  that  though  Tredway  had  been 
his  counsel,  he  was  not  his  counsel  in  this 
case.  As  to  the  mode  of  sale,  it  was  adver- 
tised according  to  the  terms  of  the  deed,  and 
that  he  would  be  satisfied  with  the  sale  of 
any  portion  of  said  land,  however  small,  that 
might  be  sufficient  to  pay  his  debt,  interest 
and  costs. 

For  other  statements  of  the  bill  and  an- 
swer, see  the  opinion  of  Judge  Anderson. 


845,  846,  847 

The  cause  came  on  on  the  motion  of  the 
defendants  to  dissolve  the  injunction,  upon 
the  bill,  answer  and  exhibits;  and  it  was 
dissolved.  And  thereupon  Terry  applied  to 
this  court  for  an  appeal;  which  was  al- 
lowed. 

846  ♦;.    Alfred   Jones   and    E.    Bouldin, 

Jr.,  for  the  appellant. 
Ould  &  Carrington,  for  the  appellees. 

ANDERSON,  J.,  This  case  comes  up  on  a 
motion  to  dissolve  an  injunction  on  bill  and 
Answer.  The  injunction  was  to  enjoin  the 
sale  of  a  tract  of  eleven  hundred  and  seven- 
teen acres  of  land  in  the  county  of  Pittsyl- 
vania, by  a  substituted  trustee,  underadccl 
of  trust,  to  satisfy  a  debt  of  $4,000,  and  the 
interest  which  had  accrued  on  it,  and  6\'c 
per  cent,  commissions  to  the  trustee. 

One  of  the  grounds  of  the  injunction  was 
that  the  trustee  as  alleged  by  the  bill  was 
insolvent,  and  otherwise  unfit  for  the  execu- 
tion of  such  a  trust,  and  ought  at  least  to  he 
required  to  give  security  before  he  should 
be  allowed  to  proceed  with  the  execution  of 
the  trust.  Another  ground  is  that  the  land 
is  a  large  and  valuable  tract,  and  ought  to  be 
divided  and  sold  in  separate  parcels.  That 
there  are  now  four  settlements  on  it.  and 
two  others  have  been  commenced,  and  that  it 
might  be  divided  into  six  convenient  and 
valuable  farms.  The  plaintiff  alleges  that  he 
knew  persons  who  would  bid  for  and  pay 
a  fair  price  for  the  different  parcels,  if  sold 
separately,  but  knew  of  no  one  who  would 
bid  against  the  creditor,  William  R.  Fitz 
gerald,  if  the  land  was  sold  in  one  body. 

He  alleges  that  the  said  Fitzgerald  posi- 
tively refused  to  allow  the  trustee  to  sell  in 
any  other  way  than  for  cash  and  the  land 
m  one  body,  his  object  being  to  bid  it  off 
for  himself  at  a  great  sacrifice. 

He  also  alleges  that  he  went  to  the  said 
Fitzgerald,  and  desired  him  to  sell  the  land 
in  separate  lots  and  parcels,  and  proposed  to 
advertise  and  sell  himself,  notifying  the  pur- 
chaser to  pay  the  purchase  money  to  the  said 
Fitzgerald,  but  he  positively  refused  to  allow 
-^«  him  to  sell  at  all;  and  he  then  insisted 
847  that  he  should  direct  the  trustee,  *Tred. 
way  to  sell  the  land  in  different  lots 
and  parcels  to  suit  purchasers;  and  he  alleges 
that  if  it  is  fairly  and  properly  sold  in  parcels. 
It  will  not  require  the  sale  of  the  whole  to 
pay  said  debt,  but  enough  can  be  sold  to  pay 
what  is  due,  and  leave  him  a  comfortable 
home.  The  trustee  himself  represents  the 
land  as  very  fertile,  and  highly  productive 
,,  [  ^*'°P*  raised  in  that  section.  "There 
are,"  he  says,  "good  and  valuable  improve- 
ments, consisting  of  a  large  dwelling  house 
outhouses,  stables,  barns,  &c..  &c.,  in  fact 
the  property  is  well  improved,  in  a  high  stale 
of  culture,  and  considered  one  of  the  best 
farms  in  this  whole  region  of  country." 

Insolvency  does  not  disqualify  a  person  to 
act  as  a  trustee,  though  if  has  not  been  uni- 
formly so  held.  Mr.  Hill  says:  For  the 
removal  of  an  insolvent  trustee,  and  the 
appointment  of  a  new  trustee  in  his  place, 
a  bill  must  be  filed  in  a  court  of  chancery; 
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and  the  insolvency  would  unquestionably 
be  sufficient  foundation  for  such  an  applica- 
tion. Hill  on  Trustees,  top  p.  832,  side  534. 
But  in  1  Perry  on  Trusts,  2  ed.,  p.  353,  § 
279,  it  is  said  that  generally  the  insolvency 
or  bankruptcy  of  a  trustee  does  not  dis- 
qualify him  for  the  trust.  Yet  he  says  that 
in  the  United  States  trustees  are  or  may  be 
required,  in  the  great  'majority  of  cases,  to 
give  bonds  or  security  for  the  safety  of 
the  trust  fund.  In  McCullough  &  al.  v, 
Sommerville,  8  Leigh,  415,  both  the  trustees 
were  wholly  irresponsible  individuals,  own-' 
ing  no  property  of  any  description,  and  this 
court  held  that  the  circuit  court  acted  with 
entire,  propriety  in  relieving  the  trustees 
from  the  execution  of  the  trust,  and  in  tak- 
ing a  control  of  the  funds  for  the  purpose 
of   distribution.   P.  439-40. 

There  were  other  grounds  urged  also  in 
the  lower  court  for  the  removal  of  the  trus- 
tees, but  this  court  does  not  appear  to  have 
sustained  the  removal  upon  them. 

We  think  that  where  money  of  the  trust 
fund  is  to  pass  through  the  hands  of  an  in- 
solvent trustee,  upon  the  application 
848  *of  one  who  is  interested  in  the  right 
disbursement  of  the  money,  and  who  is 
apprehensive  that  it  may  be  misapplied  or 
misused,  a  court  of  chancery  ought,  undoubt- 
edly, to  require  of  the  trustee  security  before 
he  is  allowed  to  proceed  with  the  execution 
of  the  trust.  Whether  the  sale  of  the  land  by 
the  trustee  in  this  case  would  be  a  dis- 
charge pro  tanto  of  the  debtor's  obligation  to 
the  creditor,  in  case  the  trustee  fails  to  pay 
over  the  money  to  him,  is  a  question  ab^ut 
which  there  may  be  different  opinions.  It 
is  implied,  by  a  declaration  in  the  answer  cf 
Fitzgerald,  that  he  would,  in  that  case,  con- 
sider the  debtor  absolved.  And  if  that  dec- 
oration could  be  regarded  as  a  release  of 
the  debtor  from  responsibility  in  case  of  a 
diversion  and  misuse  of  the  money  by  the 
trustee,  he  had  not  the  benefit  of  it  when  he 
filed  his  bill,  and  it  could  not  indemnify  him 
jor  any  surplus  the  land  might  bring  over 
paying  the  debt  if  used  by  the  trustee.  Sup- 
pose the  land  should  sell  for  three  or  four 
thousand  dollars  more  than  the  amount  of 
the  incumberance  upon  it,  which  is  not  an 
unreasonable  supposition,  from  the  trustee's 
description  of  it,  and  the  trustee  refused  to 
pay  it  over  to  the  owner,  where  and  to 
whom  could  he  look  for  indemnity? 

The  answer  does  not  deny  the  insolvency 
of  the  trustee.  The  trustee  has  not  an- 
swered at  all;  and  the  creditor,  in  his  an- 
swer, says,  although  the  said  Tredway  might 


applying  to  a  court  of  equity  to  require 
848    of  him  bond  and  *security  before  he 

proceeds  to  execute  the  trust.  And  it 
would  be  no  hardship  on  the  creditor  if  it 
devolved  on  him  the  necessity  of  going  his 
security,  as  it  seems,  according  to  his  view,  it 
would  not  increase  his  responsibility;  and  for 
the  debtor,  it  is  but  what  sheer  justice  re- 
quires. The  bill  alleges,  that  Samuel  M.  Stone 
was  appointed  trustee  in  the  deed  because  he 
was  known  to  the  grantor  to  be  a  good  busi- 
ness man,  of  high  character,  and  a  man  of 
substance,  and  entirely  solvent,  who  would 
act  impartially  and  fairly  in  the  matter.  It 
is  true  that  he  had  notice  of  the  motion  that 
would  be  made  by  Fitzgerald  to  substitute 
Ro.  H.  Tredway,  his  counsel,  in  the  pJace  of 
Stone,  who,  he  represented,  had  refused  to 
act.  As  soon  as  he  received  this  notice,  he 
went  to  see  Fitzgerald  about  it,  and  to  learn 
from  him  why  he  proposed  to  appoint  his  coun- 
sel, Ro.  H.  Tredway,  trustee  in  place  of 
Stone,  who  informed  him  that  Stone  had  re- 
fused to  act.  He  says  he  had  never  had  any 
conversation  with  Stone  on  the  subject,  but 
has  no  doubt,  that  if  he  refused  to  act  it  was 
because  of  unjust  requirements  made  of  him 
by  the  said  Fitzgerald.  He  avers  that  he 
would  have  objected  to  the  appointment  of 
said  Tredway,  trustee,  if  the  said  Fitzgerald 
had  not  induced  him  to  believe  that  there 
never  would  be  any  necessity  for  the  trustee 
to  sell  the  said  land.  If  he  was  thereby  pre- 
vented from  appearing  in  court,  and  object- 
ing to  his  appointment,  it  would  have  been  a 
fraud  upon  him,  and  the  order  appointing 
him  ought  not  to  be  binding  on  him.  The 
answer  of  Fitzgerald  is  not  directly  respon- 
sive to  this  allegation,  though  he  "utterly 
denies  that  he  ever,  at  any  time,  gave  any 
assurance  to  the  complainant  that  he  did  not 
wish  to  close  said  deed,  or  that  he  did  (not) 
want  the  principal,  as  well  as  the  interest,  of 
his  money;"  which  is  responsive  to  another 
nllegation  of  the  bill.  He  does  not  deny  that 
Tredway  was  his  counsel,  but  denies  that  he 
is  or  has  been   his  counsel  in  this    proceeding 

since  his  appointment  as  trustee.  The 
860     bill  charges  *"that  the   said  Tredway 

is  not  a  fit  or  proper  person  to  act  as 
trustee  in  the  deed  of  trust  aforesaid;  that 
he  is  the  counsel  of  the  said  Fitzgerald,  and 
employed  and  paid  by  him  to  represent  his 
interest  entirely,  and  is  insolvent,  and  ought 
not  to  be  allowed  to  sell  the  land,  without 
first  giving  security,  even  if  he  was  a  fit 
and  proper  person  to  act  as  trustee." 

A  trustee,  who  is  to  act  as  the  agent  of 
both    parties,  should  have  no  bias  or    partial- 


be  utterly  solvent,  (which  the  defendant  ity  which  would  disqualify  him  fairly  to  dis 
does  not  admit),  yet  such  insolvency  could  j  charge  his  duty,  and  to  do  justice  to  both 
entail  no  loss  on  the  complainant,  &c.  On  a  i  parties.  Where  the  parties  agree  that  their 
motion  to  dissolve  an  injunction,  the  allega-  I  respective  counsel  may  act  as  trustees,  it  may 
tions  of  the  bill  which  are  not  denied  must  \  be  done.  But  where  there  is  but  one  trustee, 
be  taken  to  be  true,  although  they  are  not    he  ought  not  to  be  the  counsel  of  one  of  the 


admitted.  The  allegation  of  insolvency,  not 
being  denied,  must  be  taken  to  be  true,  al- 
though it  is  not  admitted  by  the  answer.  Al- 
though the  said  Tredway  was  substituted  as 


parties,  especially  where,  as  in  this  case,  he 
may  have  to  decide  questions  which  may  be 
of  vital  interest  to  the  adverse  party. 
The  answer  does  not  deny  the   allegations 


trustee  by  an  order  of  the  court,  on  motion  j  before  recited,  that  the  plaintiff  applied  to 
of  which  the  debtor  had  notice,  we  are  of  the  creditor,  and  also  to  the  trustee,  to  have 
opinion  that  he  is  not  thereby  precluded  from  I  the  land  laid  off  and  divided  into  different 
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tracts,  and  sold  separately,  and  that  they 
both  refused  to  comply  with  that  request. 
He  denies  only  that  he  ordered  the  trustee  to 
advertise  the  whole  of  said  tract  of  land  for 
sale,  or  that  the  trustee  so  advertised  it,  but 
affirms  that  he  advertised  strictly  in  con- 
formity with  the  provisions  of  the  deed  so 
much  of  said  land  as  might  be  necessary  lo 
pay  the  debt,  and  refers  to  the  advertisement, 
which  is  made  an  exhibit.  The  advertise- 
ment is  that  he  will  sell,  by  way  of  public 
auction,  so  much  as  may  be  necessary  to 
pay  the  debt,  &c.  He  and  Fitzgerald  both 
refused,  as  is  alleged,  the  request  of  the 
grantor  to  divide  the  tract,  laying  it  off  into 
four,  five  or  six  different  farms,  for  which  it 
was  well  adapted,  and  selling  them  sepa- 
rately, or  so  many  of  them  as  was  necessary 
to  pay  the  debt,  &c.  And  this  allegation,  not 
being  denied  on  a  motion  to  dissolve,  must 
be  taken  to  be  true.  The  plaintiff  had  a  right, 
therefore,  to  conclude  that  they  had  no 
other   purpose,   from    the    advertise- 

851  ment,  *than  to  offer  the  whole  in  a 
body,  for  to  do  so — the  creditor  hav- 
ing no  competition  in  the  bidding — it  would 
not  sell  for  more  than  enough  to  pay  his 
debt,  interest  and  costs,  if  that.  Under  that 
advertisement  they  might  have  offered  it  to 
the  bidder  who  would  pay  the  debt,  &c.,  for 
the  smallest  quantity  of  the  land,  as  in  the 
sale  of  land  for  taxes.  Or  on  the  day  of  sale, 
they  might  have  offered  such  part  of  it  as 
they  chose,  and  if  insufficient,  then  offer  an- 
other part  of  it,  and  so  on  until  they  sold 
enough  to  pay  the  debt.  But  this  advertise- 
ment gives  no  notice  to  the  public  that  it 
would  be  so  offered,  or  how  the  tract  would 
be  divided,  or  description  of  the  parcels  that 
would  be  offered  separately,  so  as  to  invite 
the  attendance  of  bidders,  who  might  wish 
to  purchase  portions  of  the  tract. 

It  is  true,  that  the  deed  directs  the  trustee 
to  "sell  the  said  land,  or  enough  thereof,  to 
pay  the  debt  and  interest  then  due,  and  the 
costs  of  sale."  The  trustee  being  the  agent 
of  both  parties,  it  was  his  duty  to  sell  the 
land  as  a  whole,  or  in  separate  parcels,  as 
would  be  conducive  to  its  bringing  the  most 
money.  It  was  his  duty  to  sell  it  so  as  to  get 
the  best  price  for  it.  And  the  deed  does  not 
prescribe  any  particular  mode  of  selling  it. 
He  is  only  limited  not  to  sell  more  than 
enough  to  pay  the  debt,  &c.  It  does  not  pro- 
vide that  he  shall  sell  it  in  one  tract,  nor  does 
it  prohibit  him  to  sell  it  in  parcels.  We  hold 
that  it  was  the  duty  of  the  trustee  to  sell  it 
in  parcels,  if  by  that  mode  it  would  bring 
the  best  price.  And  although  he  has  a  dis- 
cretion, it  is  a  legal  discretion  which  is  sub- 
ject to  the  control  of  a  court  of  equity.  And 
if  the  land  will  bring  a  better  price  by 
dividing  it  and  selling  it  in  separate 
lots,  and  the  owner  desires  and  re- 
quests it,  and  the  trustee  refuses,  the  owner 
thereby  invokes  the  intervention  and  as- 
sistance of  a  court  of  equity,  in  a  proper 
cause  to  control  him  in  the  exercise  of 
his  discretion.  In  Crenshaw  v.  Seigfried, 
24    Gratt.    Judge    Moncure,    speaking 

852  *for  the   whole    court,    said,    If    the 
debtor  desires  that  a  particular  and 


designated  portion  of  the  land,  fully  adequate 
by  a  sale  for  cash  to  produce  the  amount  of 
the  debt  and  expenses,  such  desire  ought  to 
be  carried  into  effect.  In  this  case  the 
debtor  does  not  insist  that  only  a  part  of 
the  land  shall  be  sold,  or  object  to  selling 
the  whole  if  necessary  for  the  payment  of  the 
debt  and  expenses, 'but  only  insists  that  h 
shall  be  laid  off  into  particular  and  desig- 
nated portions,  having  assurance  that  it  will 
sell  better,  and  will  not  require  the  sale  of 
the  whole  to  pay  the  debt  and  expenses. 
The  principle  as  laid  down  in  the  cited  case, 
we  think,  clearly  applies  to  this.  In  that  case 
it  was  further  held,  that  "the  court  in  the 
exercise  of  a  sound  discretion,  had  au- 
thority to  substitute  a  commissioner  of  sale 
in  lieu  of  the  trustee  named  in  the  deed," 
and  a  fortiori  a  substituted  trustee. 

The  court  having  possession  of  this  case 
ought,  instead  of  dissolving  the  injunction, 
to  have  retained  it,  and  directed  the  execu- 
tion of  the  trust.  It  had  authority  to  appoint 
commissioners  to  view  the  land  and  take 
testimony,  and  to  report  whether  it  was 
susceptible  of  division  into  different  tracts, 
and  in  what  way,  with  power  to  employ  a 
surveyor  to  lav  it  off  into  as  many  different 
tracts  as  would  promote  an  advantageous 
sale.  And  if  upon  the  coming  in  of  the  re- 
port, the  court  was  satisfied,  from  it  and 
the  testimony,  that  it  would  be  conducive 
to  an  advantageous  sale  to  have  it  so  divided 
and  sold  in  separate  parcels,  it  would  have 
authority  to  direct  that  it  should  be  adver- 
tised and  sold  in  such  lots  or  parcels,  and  the 
cyder  in  which  they  should  be  sold,  until 
enough  were  sold  to  pay  the  debt,  interest, 
and  expenses.  And  there  is  nothing  in  the 
deed  which  is  restrictive  of  the  power  of 
the  court,  to  so  direct. 

That  such  a  mode  of  procedure  would  in 
this  case  conduce  to  an  advantageous  sale  we 
must  conclude  from  what  is  before  us.  The 
bill  so  alleges,  and  that  allegation  is 
858  not  *contradicted  by  the  answer;  it 
ought,  therefore,  on  this  motion  to 
have  been  taken  as  true.  And  that  ■  allegati6h 
of  the  bill  seems  to  be  well  supported  by  the 
consideration,  as  is  alleged,  if  the  tract  is  of- 
fered as  a  whole  for  cash,  Fitzgerald  would 
have  no  competition  in  bidding  for  it,  and 
would  get  it  at  any  price  he  might  choose  to 
bid,  and  the  land  would  necessarily  be  sub- 
jected to  a  great  sacrifice.  Whereas  if  it  were 
laid  off  into  a  number  of  small  convenient 
farms,  the  plaintiff  declares  that  there  were 
persons  within  his  knowledge  who  were  able 
and  willing  to  buy  and  pay  fair  prices,  and  he 
believed  that  in  this  way  the  sale  of  a  part  of 
the  tract  would  pay  the  debt  and  costs  and 
leave  him  a  comfortable  home;  and  these  al- 
j  legations  of  the  bill  are  not  denied  in  the  an- 
swer. And  why  should  not  this  just  demand 
of  the  debtor  be  conceded  to  him  when  it 
could  not  prejudice  the  rights  of  the  creditor? 
It  seems  it  is  prevented  by  the  refusal  of  the 
trustee,  who  has  not  answered  the  bill.  T'le 
creditor,  in  his  answer,  says,  "As  to  the  alle- 
gation in  regard  to  the  parceling  out  said 
land,  this  defendant  can  only  say  that  all  he 
desires  is  the  payment  of  his  debt  and  interest 
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and  costs,  and  would  be  satisfied  with  the 
sale  of  any  portion  of  said  land,  however  small 
that  might  be,  sufficient  for  that  purpose." 

That  was  all  he  was  entitled  to  require; 
and  the  grantor  had  a  right  to  require  the 
trustee  to  proceed,  in  a  way  to  effect  that 
object,  by  the  sale  of  as  little  of  the  land  as 
practicable.  And  the  creditor  does  not  now 
seem  to  object  to  it.  Why,  then,  should  it 
not  be  done? 

The  court  is  of  opinion,  therefore,  that  the 
circuit  court,  instead  of  dissolving  the  injunc- 
tion, should  have  continued  it,  retained  the 
cause,  and  had  the  sale  made  under  its  super- 
vision and  direction,  as  indicated  by  its  own 
commissioner;  and  might  have  appointed 
the  substituted  trustee  such  commissioner, 
upon  his  giving  bond,  with  security,  condi- 
tioned for  the  faithful  execution  of  the  trust, 
if  not  deemed  otherwise  unfit  and  disquali- 
fied for  the  discharge  of  the  trust. 
854  *The  court  is  of  opinion,  therefore, 

to  reverse  the  decree  of  the  circuit 
court  dissolving  the  injunction,  with  costs, 
and  to  remand  the  cause  to  the  said  circuit 
court,  to  be  proceeded  with  in  conformity 
wi4^  the  principles  declared  in  this  opinion. 

STAPLES  and  BURKS,  J's,  concurred  in 
the  opinion  of  Anderson,  J. 

MONCURE,  P.,  and  CHRISTIAN,  J., 
dissented. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
decree  of  the  circuit  court  dissolving  the 
injunction  is  erroneous.  It  is  therefore  or- 
dered and  decreed  that  the  said  decree  be 
reversed  and  annulled,  and  that  the  appel- 
lejes  pay  to  the  appellant  his  costs  expended 
in  the  prosecution  of  his  appeal  here.  And 
the  cause  is  remanded  to  the  circuit  court 
of  Pittsylvania  county,  with  instructions  to 
reinstate  the  injunction,  and  for  further  pro- 
ceedings to  be  had  therein  in  conformity 
with  the  principles  declared  in  the  opinion 
filed  in  the  record. 

Decree  reversed. 


865 


*Walton  ▼.  The  Commonwealtfa. 

January  Term,  1879,  Richmond. 

I.  W,  indicted  for  larceny  in  the  county  court  of  F, 
■ends  in  reasonable  time,  a  subpoena  for  two  wit- 
nesses living  in  an  adjoining  county;  and  the  sher- 
iff of  that  county  makes  return  upon  it  not  exe- 
cuted for  want  of  fees.  When  the  csac  is  called  W 
asks  for  a  continuance,  on  the  ground  of  their 
absence,  and  makes  affidavit  as  to  their  materiality. 
The  court  refuses  to  continue  the  case,  but  sends 
for  the  witnesses,  and  says  that  they  may  *be  ex- 
amined if  they  come  before  the  trial  is  ended.  One 
comes,  but  not  till  the  trial  is  ended,  when  there  is 
a  motion  for  a  new  trial.  There  being  nothing  to 
indicate  that  W  was  not  acting  in  good  faith — Held: 
1.  Crlmlmal  Case — Continuance — Judicial 
Discretion.* — ^It  was  error  not  to  continue 
the   case,   upon   the   application   of  W. 

*Crlnslnal    Canes^-Continnance — Judicial 
Diaerction.— As    to   the    principles   gorerning    the 


2.  Sane — Ifew  Trial. — It  was  error  not  to  set 
aside  the  verdict  and  grant  W  a  new  trial. 
II.  Sanae — Continnance. — The  principles  gov- 
erning the  court  on  motions  for  a  continuance 
in  criminal  cases  as  stated  in  Hewitt's  cast,  17 
GratL   627,   629,    approved   and   acted   on*> 

At  the  May  term,  1877,  of  the  county  court 
of  Fauquier  county,  James  M.  Walton  was 
indicted  for  the  larceny,  in  November,  1874, 
of  three  beef  cattle,  of  the  value  of  $90.  On 
his  first  trial  the  jury  found  him  guilty;  but 
the  court  set  aside  the  verdict.  There  were 
subsequently  two  trials,  in  which  the  juries 
could  not  agree  and  were  discharged.  The 
fourth  trial  came  on  in  May,  1878,  when  the 
jury  found  the  prisoner  guilty,  and  fixed  the 
term  of  his  imprisonment  in  the  penitentiary 
at  three  years;  and  the  court  sentenced  him 

according  to  the  verdict.  The  prisoner 
856    *thereupon  applied  to  the  judge  of  the 

circuit  court  of  Fauquier,  in  vacation, 
for  a  writ  of  error;  which  was  refused;  but 
upon  application  to  a  judge  of  this  court, 
the  writ  of  error  was  allowed.  The  case  is 
fully  stated  in  the  opinion  of  the  court,  de- 
livered by  Moncure,  P. 

A.  D.  Payne,  H.  W.  Thomas  and  E.  E. 
Meredith,  for  the  prisoner. 

The  Attorney-General,  for  the  common- 
wealth. 

*  MONCURE,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  county  court  of  Fauquier  county,  con- 
victing the  plaintiff  in  error  of  the  larceny  of 
three  beef  cattle,  of  the  value  each  of  thirty 
dollars,  amounting  in  the  whole  to  ninety 
dollars,  awarded  by  a  judge  of  this  court 
after  an  application  by  the  said  plaintiff  for 
such  a  writ  had  been  denied  by  the  judge  ^i 
the  circuit  court  of  said  county  in  vacation. 

The  principal  question  presented  to  this 
court  for  its  decision  in  the  case  is,  whethctr 
the  county  court  erred  in  overruling  the  mo- 
tion of  the  said  plaintiff  in  error — the  defend- 
ant in  the  county  court — for  a  continuance; 
which  motion  was  made  on  the  calling  of 
the  case  for  its  final  trial  in  the  said  court. 

The  facts  on  which  the  said  motion  was 
founded,  and  the  action  of  the  said  court  upon 
it.  are  set  out  in  bill  of  exceptions  No.  1, 
which  was  made  a  oart  of  the  record  in  the 
case  on  the  said  trial,  and  is  in  these  words: 

"Be  it  remembered,  that  on  the  calling  of 
this  case  the  defendant,  by  his  counsel,  moved 
the  court  to  continue  this  case  on  the  grounds 
of  the  absence  of  James  R.  Purcell  and  C.  W. 
Hazen,  whom  the  prisoner,  on  oath,  declared 
were  important  and  material  witnesses 
W7  to  his  defence,  and  *that  he  could  not 
safely  go  into  trial  without  them;  the 


cotfrt  on  motions  for  a  continuance,  see  Keesee,  etc., 
v.  Border  Grange  Bank,  77  Va.  132;  Carter  v.  Whar- 
ton, 82  Va.  267;  Harman  v.  Howe,  27  Gratt.  676; 
Bland  and  Ciles  County  Judge  v'ase,  33  Gratt.  443; 
Comm.  V.  Mister  et  al.,  79  Va.  5;  Shelton  v.  Comm., 
89  Va.  450;  Clinch  River  Mineral  Ce.  v.  Harrison  ## 
al.,  91  Va.  122;  Goodell's  ex'ors  v.  Gibbons,  for  etc.. 
91  Va.  608;  N.  ft  W.  R.  R.  Co.  v.  Shott,  92  Va.  34. 
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subpoenas  for  said  witnesses  having  been 
duly  issued  from  the  clerk's  office  of  the 
county  court  of  Fauquier  to  the  sheriff  of  the 
county  of  Prince  William,  the  county  m 
which  said  witnesses  reside,  and  said  sheriff 
having  received  said  subpoenas,  and  returned 
the  same  not  executed  for  want  of  fees. 

"Whereupon  the  court  overruled  said  mo- 
tion for  a  continuance,  and  at  the  same  time 
announced  that  it  would  send  for  said  wit- 
nesses, and  that  they  should  be  examined  if 
they  made  their  appearance  at  any  time  be- 
fore the  case  was  given  to  the  jury — the  said 
witnesses  having  been  sent  for  by  the  court, 
the  process  having  been  put  into  the  hands 
of Francis  to  deliver  to  the  deputy  sher- 
iff of  Prince  William  county,  but  said  mes- 
senger has  not  returned,  nor  has  there  been 
any  return  on  said  subpoenas. 

"To  which  action  of  the  court,  overruling 
said  motion  of  continuance,  the  said  defend- 
ant excepted,  and  prays  that  this  his  bill  of 
exceptions  may  be  signed  and  enrolled. 

"W.  H.  Gaines,  Judge." 

The  only  other  question  presented  to  this 
court  for  its  decision  in  the  case  is,  whether 
the  county  court  erred  in  overruling  the 
motion  of  the  said  defendant  to  set  aside  the 
verdict  of  the  jury  and  grant  a  new  trial,  as 
appears  from  bill  of  exceptions  No.  2,  which 
was  also  made  a  part  of  the  record  in  the 
case  on  the  said  trial,  and  is  in  these  words: 

"Be  it  remembered,  that  upon  the  rendi-' 
tion  of  verdict  in  this  cause,  the  prisoner, 
being  present  in  court,  by  his  counsel,  moved 
the  court  to  set  aside  the  verdict  and  grant 
him  a  new  trial,  upon  the  grounds  set  forth 
in  bill  of  exceptions  No.  1,  and  for  other 
reasons  appearing  upon  the  record,  and  the 
additional  fact  that  J.  R.  Purcell,  one  of  said 
witnesses,  appeared  in  court  after  the 
858  rendition  of  the  *verdict,  and  when 
he  could  not  be  examined,  the  trial 
having  ended;  which  motion  of  the  pris- 
oner to  grant  a  new  trial  the  court  over- 
ruled; to  which  action  of  the  court  the 
prisoner  excepts,  and  prays  that  this  his  bill 
of  pxceotions  may  be  signed;  which  is  ac- 
cordingly done. 

"W.  H.  Gaines,  Judge." 

1st.  Did  the  county  court  err  in  overruling 
the  defendant's  said  motion  for  a  continu- 
ance, mentioned  in  his  said  bill  of  excep- 
tions No.  1? 

The  rule  of  law  on  the  subject  of  a  motion 
for  a  continuance  is  thus  laid,  down  in  the 
unanimous  opinion  of  this  court  in  Hewitt's 
case,  17  Gratt.  627,  629:  "A  motion  for  a  con- 
tinuance is  addressed  to  the  sound  discretion 
of  the  court,  under  all  the  circumstances  of 
the  case;  and  though  an  appellate  court  will 
supervise  the  action  of  an  mferior  court  on 
such  a  motion,  it  will  not  reverse  a  judgment 
on  that  ground  unless  such  action  was  plainly 
erroneous.  As  a  general  rule,  where  a  wit- 
ness for  a  party  fails  to  appear  at  the  time 
appointed  for  the  trial,  if  such  party  show 
that  a  subpoena  for  the  witness  has  been  re- 
turned executed,  or,  if  not  so  returned,  was 
delivered  to  the  proper  officer  of  the  county 
or  corporation  in  which  the  witness  resides, 


a  reasonable  time  before  the  time  for  the 
trial,  and  shall  swear  that  the  witness  is 
material,  and  that  he  cannot  safely  go  to  trial 
without  his  testimony,  a  continuance  ought 
to  be  granted.  1  Rob.  Pr.,  old  ed.,  p.  250. 
The  party  thus  shows,  prima  facie,  that  he  is 
not  ready  for  trial,  though  he  has  used  due 
diligence  to  be  so;  and  in  the  absence  of 
anything  to*  show  the  contrary,  the  court 
ought  to  give  him  credit  for  honesty  of  in- 
tention, and  to  continue  the  case,  if  there  be 
reasonable  ground  to  believe  that  the  attend- 
ance of  the  witness,  at  the  next  term  of  the 
court,  can  be  secured,  especially  if  the  case 
has  not  been  before  continued  for  the  same 
cause.  But  circumstances  may  satisfy  the 
court  that  the  real  purpose  of  the  party 

859  in  *moving  for  a  continuance  is  to  de- 
lay or  evade  the  trial,  and  not  to  pre- 
pare for  it,  and  in  suoh  case,  of  course,  the 
motion  ought  to  be  overruled." 

Was  not  the  defendant  entitled  to  a  con- 
tinuance on  the  grounds  stated  in  his  said 
bill  of  exceptions  No.  1,  when  h«  made  his 
motion  therefor,  according  to  the  rule  laid 
down  on  the  subject  as  aforesaid? 

The  court  is  of  opinion  that  he  was.  fle 
showed,  at  the  time  of  making  said  motion, 
that  a  subpoena  for  his  said  witnesses,  James 
R.  Purcell  and  C.  W.  Hazen,  who  failed  to 
appear  at  the  time  appointed  for  the  trial, 
was  delivered  to  the  proper  officer  of  the 
county  in  which  the  said  witnesses  resided — 
to  wit:  the  county  of  Prince  William — ^a  rea- 
sonable time  before  the  time  for  the  trial; 
which  officer,  instead  of  duly  executing  the 
same,  as  he  doubtless  might  have  done,  im- 
properly returned  it,  "not  executed  for  want 
of  fees."  He  made  oath,  at  the  time  of  mak- 
ing said  motion,  that  the  said  witnesses  wer*: 
material  to  his  defence,  and  that  he  could  not 
safely  go  to  trial  without  their  testimony. 
He  thus  showed,  prima  facie,  that  he  was  not 
ready  for  trial,  although  he  had  used  due 
diligence  to  be  so;  and,  according  to  the  rule 
aforesaid,  in  the  absence  of  anything  to  show 
the  contrary,  the  court  ought  to  have  given 
him  credit  for  honesty  of  intention,  and  to 
have  continued  the  case,  if  there  was  reason- 
able ground  to  believe  that  the  attendance  cf 
the  said  witnesses,  at  the  next  term  of  the 
court,  could  be  secured,  especially  if  the  case 
had  not  been  before  continued  for  the  same 
cause.  There  was  certainly  reasonable  ground 
to  believe  that  the  attendance  of  the  said 
witnesses,  at  the  next  term  of  the  court,  could 
be  secured.  The  attendance  of  one  of  them, 
James  R.  Purcell,  was  actually  secured  during 
the  same  term  at  which  the  case  was  tried, 
but  after  the  trial,  when  of  course  it  was  too 
late  for  his  examination  as  a  witness  en  said 
trial.  Certainly  the  case  had  not  been  before 
continued  for  the  same  cause;  that  is,  the 
non-attendance  of  the  said  two  witnesses,  or 
either  of  them. 

860  *It   is    true  that,  according  to  the  said 
rule,   "a   motion   for  a   continuance  is 

addressed  to  the  sound  discretion  of  the 
court,  under  all  the  circnmstances  of  the 
case;  and  though  an  appellate  court  will  su- 
pervise the  action  of  an  inferior  court  on 
such  a  motion,  it  will  not  reverse  a  judgment 

286 


S8  GRATT. 


ViKGiNiA  Reports,  Annotated. 


OVla    VOO«     VOO 


on  that  ground,  unless  such  action  was  plainly 
erroneous."  **But  circumstances  may  satisfy 
the  court  that  the  real  purpose  of  the  party, 
in  moving  for  a  continuance,  is  to  delay  or 
evade  the  trial,  and  not  to  prepare  for  it;  and 
in  such  case,  of  course,  the  motion  ought  to 
be  overruled."  The  circumstances  of  this 
case,  in  our  opinion,  were  not  such  as  to 
satisfy  the  court,  and  did  not  satisfy  the 
court,  that  the  real  purpose  of  the  party,  in 
moving  for  a  continuance,  was  to  delay  or 
evade  the  trial,  and  not  to  prepare  for  it. 

The  indictment  in  the  case  was  found  on 
the  28th  day  of  May,  1877,  and  the  case  was 
formerly  tried,  or,  rather,  the  final  trial  was 
ended,  on  the  27th  day  of  May,  1878;  so 
that  the  case  was  pending  in  the  county 
court  just  a  year.  During  that  comparatively 
brief  period,  the  case  was  four  times  tried, 
Twice  there  was  a  verdict  against  the  accused ; 
and  twice  the  jury  could  not  agree,  and  a  juror 
was  withdrawn,  and  the  case  continued.  The 
case  was  several  times  continued  generally, 
or  on  the  motion  of  the  commonwealth,  but 
never  on  the  motion  of  the  defendant,  though 
he  twice  moved  for  a  continuance.  A  new 
trial  was  granted  to  the  defendant  when  the 
first  verdict  was  found  against  him,  and  was 
doubtless  granted  because  the  court  did  not 
consider  the  verdict  as  sustained  by  the  evi- 
dence. If  James  R.  Purcell  was  examined  as 
a  witness  for  the  defendant  on  the  trial  in 
which  the  said  verdict  was  rendered,  as  was 
no  doubt  the  case,  the  court  might  have  relied, 
in  part  at  least,  upon  his  evidence  as  a  ground 
for  setting  the  verdict  aside.  If  he  was  not  so 
examined,  his  evidence  would  doubtless  have 
made  the  case  stronger  for  the  defendant 
than  it  was  without  his  evidence.  So 
861  that,  ♦in  either  view,  the  defendant  no 
doubt  desired,  in  moving  for  a  contin- 
uance as  aforesaid,  not  to  delay  or  evade 
the  trial,  but  to  prepare  for  it  by  securing  the 
presence  of  his  said  witnesses  on  that  occasion. 

The  defendant  was  first  required  to  enter 
into  a  recognizance  of  bail  in  the  penalty  of 
$3,000,  with  sureties  in  a  like  or  larger 
amount,  which  amounts  were  continued  for 
some  time  during  the  progress  of  the  case. 
But  afterwards,  pending  the  prosecution,  the 
penalty  was  reduced  from  $3,000  to  $500,  and 
then  to  $100,  at  which  last  very  small  amount 
it  remained  for  some  months  before  the  deci- 
sion of  the  case  in  the  court  below.  This  cer- 
tainly tends  to  show  that  the  court's  opinion  of 
the  case  became  more  favorable  to  the  defend- 
ant as  it  progressed  and  as  the  facts  were 
more  fully  developed  by  the  successive  trials 
which  occurred  in  it.  The  defendant  contin- 
ued to  appear  according  to  his  recogni- 
zances of  bail  without  regard  to  the  amount 
of  them,  whether  very  large  or  very  small; 
and  on  the  only  occasion  on  which  he  made 
default,  he  showed  such  good  reasons  for 
it  as  induced  the  court  to  excuse  him,  and 
spare  his  recognizance. 

On  the  8th  day  of  May,  1878,  pending  the 
last  trial  of  the  case  in  the  court  below,  on 
motion  of  the  attorney  for  the  common- 
wealth, an  attachment,  returnable  before  the 
saici-  court  on  the  next  day,  was  awarded 
against  P.  H.  Oliver,  a  witness  on  her  behalf 


in  the  case.  And  on  the  same  day,  pending  the 
said  trial,  on  motion  of  the  defendant,  by 
counsel,  an  attachment,  returnable  before 
the  said  court  on  the  next  day,  was  awarded 
against  Theron  Newman,  James  R.  Purcell, 
and  C.  W.  Hazen,  witnesses  in  his  behalf  in 
the  case.  And  on  the  next  day — to  wit:  the 
9th  day  of  May,  1878 — ^before  the  trial  was 
ended,  the  attachment  issued  the  day  before 
against  P.  H.  Oliver,  and  absent  witness  for 
the  commonwealth  in  the  said  case,  was 
returned  duly  executed,  and  he  was  no 
doubt  examined  as  a  witness  in  the  case. 
But  the  attachment  issued  on  the  same 

862  day  *against  three  witnesses  in  behalf  of 
the  defendant  as  aforesaid  was  not  re- 
turned duly  executed  before  a  verdict 'was 
rendered  in  the  case,  although  the  said  J.  R. 
Purcell,  one  of  the  said  witnesses,  appeared 
in  court  after  the  rendition  of  the  verdict 
and  before  judgment  was  pronounced  there- 
on. When  the  court  overruled  the  defend- 
ant's motion  for  a  continuance,  as  stated  in 
his  said  bill  of  exceptions  No.  1,  it  an- 
nounced that  it  would  send  for  said  witnesses, 
and  that  they  should  be  examined  if  they  made 
their  appearance  at  any  time  before  the  case 
was  given  to  the  jury.  The  said  witnesses 
having  been  sent  for  by  the  court,  the  process 
having  been  put  into  the  hands  of Fran- 
cis to  deliver  to  the  deputy  sheriff  of  Pince 
William  county,  but  said  messenger  had  not 
returned  when  said  bill  of  exceptions  was 
taken,  nor  had  there  been  any  return  on  said 
subpoenas.  It  appears,  however,  from  bill  of 
exceptions  No.  2,  that  the  said  J.  R.  Purcell, 
one  of  said  witnesses,  appeared  in  court 
after  the  rendition  of  the  verdict,  and  when 
he  could  not  be  examined,  the  trial  having 
ended.  But  though  he  could  not  be  exam- 
ined on  the  trial  which  was  then  ended, 
he  might  have  been  examined  on  a  new  trial, 
which  could  then  have  been  granted,  and  ought 
to  have  been  under  the  circumstances. 

In  the  vacation  order  made  in  the  case 
by  the  learned  judge  of  the  circuit  court 
June  17th,  1878,  he  says: 

"In  this  case,  prisoner  was  indicted  at 
May  term  of  county  court  of  Fauquier.  There 
were  several  continuances  and  three  trials  be- 
tween that  time  and  April  court,  1878.  At 
that  time  prisoner  moved  for  continuance, 
on  account  of  absence  of  witnesses;  court 
overruled  motion,  and  set  case  for  May  8th. 
On  that  day  prisoner  again  moved  for  con- 
tinuance, and  made  affidavit  as  to  material- 
ity of  witnesses.  There  is  no  other  evidence 
of  materiality.  The  prisoner,  it  seems,  was 
out  on  bail,  and  had,  therefore,  every  oppor- 
tunity of  preparing  for  trial.    As   to 

863  second  *bill  of  exceptions,  asking  new 
trial,  J.  R.  Purcell,  one  of  the  wit- 
nesses, was  then  present,  and  his  affidavit  as 
to  what  he  could  prove  might  have  been  put 
on  record,  to  enable  court  to  judge  of  his 
materiality.  This  was  not  done.  There  is 
no  statement  of  facts  or  evidence.  I  think 
writ  of  error  should  be  refused.  Roussell's 
case,  28  Gratt.  930. 

"James   Keith." 
The    defendant    had    complied    with    the 
requisition  of  the  rule  of  law  on  the  subject 
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of  continuances,  by  causing  a  subpoena  for 
the  witness  in  question  to  be  delivered  to 
the  proper  officer  of  the  county  in  which  he 
resided  a  reasonable  time  before  the  time 
for  the  trial,  and  swearing  that  the  witness 
was  material,  and  that  he  could  not  safely 
go  to  trial  without  his  testimony.  If  the 
court  doubted  the  materiality  of  the  witness, 
notwithstanding  the  said  oath  of  the  defend- 
ant, the  court  itself  might  and  ought  to  have 
examined  the  witness  as  to  what  he  could 
prove  in  the  case.  That  it  did  not  do  so 
confirms  the  view  that  it  had  no  doubt  or 
difficulty  on  that  subject.  In  fact,  the  court, 
in  overruling  the  defendant's  motion  for  a 
continuance  on  the  ground  of  the  absence  of 
his  said  witnesses,  announced  that  "it  would 
send  for  them,  and  they  should  be  examined, 
if  they  made  their  appearance  at  any  time 
before  the  case  was  given  to  the  jury."  And 
the  court  actually  did  send  for  them,  as  afore- 
said, but  none  of  them  appeared,  except 
Jaines  R.  Purcell,  who  appeared  after  the 
verdict  was  rendered,  though  before  the 
case  was  ended.  The  absent  witnesses  all 
resided  in  the  adjoining  county  of  Prince 
William,  and  their  attendance — and  cer- 
tainly that  of  James  R.  Purcell — might  have 
been  enforced  by  the  mandatory  process  of  the 
court,  then  in  session,  in  full  time  for  his  ex- 
amination on  the  trial,  which  might  have  been 
delayed  a  day  or  two  for  the  purpose,  if 
necessary.  And  that  course  ought  certainly 
to  have  been  pursued,  as  the  court  over- 
ruled the  defendant's  motion  for  a  continu- 
ance to  the  next  term  of  the  court. 
864  *As   to    Roussell's    case,    28    Gratt. 

M6,  cited  by  the  judge  of  the  circuit 
court  in  his  vacation  order  aforesaid,  it  is 
materially  unlike  this  case,  as  will  plainly 
appear  from  the  opinion  of  the  court,  deliv- 
ered by  Judge  Burks,  in  that  case,  to  which 
reference  can  readily  be  had,  and  there  can  be 
no  occasion  for  repeating  any  of  it  here. 

In  Roussell's  case,  as  in  this,  the  prosecu- 
tion had  been  pending  about  a  year,  and  the 
accused  had  been  admitted  to  bail.  In  other 
respects  the  cases  materially  differed.  In 
that  case  there  had  been  no  trial  during  the 
year,  and  the  witness  on  account  of  whose 
absence  the  continuance  was  asked  for  was 
not  only  not  summoned  to  attend  at  the  term 
at  which  the  case  was  tried,  but  a  subpoena 
f'^r  the  witness  to  that  term  had  not  been 
placed  in  the  hands  of  the  sheriff  of  the 
county  for  execution,  the  only  excuse  of  the 
accused  for  not  doing  so  being,  that  it  was 
"the  habit  of  the  clerks  of  other  courts 
when  a  subpoena  for  a  witness  had  once  been 
ordered  in  a  case,  to  continue  to  issue  it 
afterwards  from  term  to  term,  until  trial, 
without  further  directions."  This  court  was 
of  opinion  that  this  was  not  a  valid  excuse. 
In  the  present  case,  there  had  been  three 
trials  previously  during  the  year,  and  the 
accused  on  a  former  occasion  had  sued  out 
an  attachment  to  enforce  the  apoearance  of 
the  witness,  and  had  placed  in  the  hands  of 
the  sheriff  of  the  county  in  which  the  wit- 
ness resided  a  subpcena  for  bim  to  attend 
the  term  at  which  he  was  finally  tried,  which 
the  sheriff  received  in   time  to  execute,  but 


failed  to  do  so.  There  are  other  material 
differences  between  the  two  cases,  but  it  is 
not  necessary  to  repeat  them  here. 

Besides  Hewitt'  case,  and  Roussell's  case, 
which  have  a  material  bearing  on  the  sub- 
ject of  a  motion  for  a  continuance,  the  fol- 
lowing cases  were  cited  in  the  argument  of 
this  case,  and  have  also  a  material  bearing 
on  the  same  subject,  viz:  Hook  v,  Nanny,  &c, 
reported  in  note  to  4  Hen.  &  Mun.  p.  157; 
Higginbottom,  &c.  v.  Chamberlayne,  4 
865  Munf.  *547;  Deford  v,  Hayes,  6  Id. 
390;  Gwatkin  v.  Commonwealth,  10 
Leigh,  687;  Harris  v.  Harris,  2  Id.  584;  and 
Harman  v.   Howe,   27   Gratt.   676. 

Upon  the  whole,  we  are  of  opinion,  for 
the  reasons  aforesaid,  that  the  said  judgment 
of  the  said  county  court  is  erroneous  and 
ought  to  be  reversed  and  annulled,  the  said 
verdict  set  aside  and  Ihe  cause  remanded  to 
the  said  county  court  for  a  new  trial  to  be 
had  therein. 

The  judgment  was  a  follows: 

The  court  is  of  opinion,  for  reasons  in 
writing  and  filed  with  the  record,  that  the 
said  county  court  of  Fauquier  county  erred 
in  overruling  the  motion  of  the  said  plaintiff 
in  error,  James  Walton,  for  a  continuance 
of  this  case,  as  mentioned  in  his  bill  of  ex- 
ceptions No.  1;  and  also  in  overruling  the 
motion  of  the  said  plaintiff  in  error  to  set 
aside  the  verdict  and  grant  him  a  new  trial 
in  the  case  as  mentioned  in  his  bill  of  ex- 
ceptions No.  2;  and  that  the  said  judgment 
of  the  said  county  court  is  therefore  erro- 
neous: therefore,  it  is  considered,  ordered 
and  adjudged  that  the  said  judgment  be  re- 
versed  and  annulled,  that  the  verdict  of  the 
jury  be  set  aside,  and  that  the  cause  be  re- 
manded to  the  said  county  court  of  Fau- 
quier county,  for  a  new  trial  to  be  had 
therein  of  the  said  plaintiff  in  error,  James 
Walton,  for  the  said  felony,  on  the  said  indict- 
ment; and  for  further  proceedings,  to  be  had 
in  the  said  cause  to  a  final  judgment  therein, 
in  conformity  with  the  opinion  and  judgment 
of  this  court  aforesaid. 

Which  is  ordered  to  be  certified  to  the 
said  county  court  of  Fauquier  county. 

Judgment  reversed. 


866       ^Robinson  v.  The  Commonwealth. 

January  Term,  1879,  Richmond. 

I.  Indlctmenta. — An  indictment  charving  tkc 
prisoner  with  stealing  certain  papers  of  the  vahae 
of  $110,  not  otherwise  describing  the  papers 
charged  to  have  been  stolen,  is  fatally  defectiTe. 

II.  Discharffe  of  Jury. — On  a  trial  for  stealing 
certain  bank  notes,  "the  numbers  and  denomiaatioa 
of  which  are  unknown  to  the  jurors,"  the  evidence 
of  the  commonwealth  shows  that  the  nmnber  and 
denomination  of  the  notes  were  known  to  the  ju- 
rors, and  for  this  variance  between  the  indictmeat 
and  the  evidence,  the  court,  on  the  motion  of  the 
prisoner,  excludes  the  evidence;  and  then,  against 
the  objection  of  the  prisoner,  discharges  the  jnty.  On 
a  second  indictment  for  the  same  offence — ^Hnjs: 
1.  Second  Indictment  for  Sanse  OComccw 

— That  if  the  jury  had,  on  the  fint  trial,  rea- 
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dered  a  rerdict  in  favor  of  the  prisoner,  it  would 
not,  under  the  statute,  Code  of  1860,  ch.  199, 
f  16,  have  been  a  bar  to  another  indictment  and 
trial  for  the  same  offence;  and  therefore  the  dis- 
charge of  the  jury  was  no  injury  to  the  prisoner. 

This  was  a  writ  of  error  from  the  judg- 
ment of  the  hustings  court  of  Manchester, 
by  which  Charlotte  Robinson  was  sentenced 
to  three  years  imprisonment  in  the  peni- 
tentiary •for  larceny.  The  case  is  stated  by 
Judge  Christian  in  his  opinion. 


S.  M.  Page,  for  the  prisoner. 

The  Attorney- General,  for  the  common- 
wealth. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 
•67  *The    plaintiff   in    error,    Charlotte 

Robinson,  was  indicted  for  larceny  in 
the  hustings  court  of  the  city  of  Manchester. 
The  indictment  contained  two  counts.  The 
first  count  charged  "that  the  said  Charlotte 
Robinson,  on  the  21st  day  of  April,  in  the 
year  1878,  at  the  said  city,  within  the  juris- 
diction of  the  said  hustings  court  of  the 
city  of  Manchester,  divers  notes,  national 
currency  of  the  United  States,  the  numbers 
and  denomination  of  which  said  notes  are  to 
the  jurors  unknown,  of  the  value  of  one 
hundred  and  ten  dollars,  the  notes  and  prop- 
erty of  George  W.  Alsop,  being  then  and 
there  due  and  unsatisfied  to  the  said  George 
W.  Alsop,  feloniously  did  steal,  take  and 
carry  away,  against  the  peace  and  dignity  of 
the  commonwealth  of  Virginia." 

The  second  count  charged  "that  the  said 
Charlotte  Robinson,  on  the  21st  day  of 
April,  1878,  in  the  city  and  jurisdiction  afore- 
said, certain  paper  of  the  value  of  one  hun- 
dred and  ten  dollars,  of  the  goods  and  chat- 
tels of  one  George  W.  Alsop,  being  then 
and  there  found,  feloniously  did  steal,  take 
and  carry  away,  against  the  peace  and  dig- 
nity of  the  commonwealth  of  Virginia." 

Upon  this  indictment  the  prisoner  was 
arraigned,  and  pleaded  "not  guilty."  Upon 
this  trial  there  was  no  motion  to  quash  the 
indictment,  or  either  count  thereof,  and  the 
only  plea  tendered  by  the  prisoner  was  the 
plea  of  "not  guilty." 

The  record  of  the  trial  shows  that  after 
the  commonwealth's  evidence  was  all  pro- 
duced, the  prisoner,  by  her  counsel,  moved 
the  court  to  exclude  all  the  evidence  of  the 
commonwealth. 

And  upon  this  motion  the  record  discloses 
that,  "it  appearing  to  the  court,  from  the 
evidence  adduced  in  the  case,  that  the  notes 
designated  in  the  indictment  and  described 
as  unknown,  were  in  fact  known  to  the 
grand  jurors,  the  court,  for  this  reason,  sus- 
tains the  motion  aforesaid;  and  G.  B.  Wil- 
liams, one  of  the  jurors,  was  with- 
868  drawn,  *and  the  rest  of  the  jury  from 
rendering  their  verdict  were  dis- 
charged." 

The  record  further  shows  that  the  prisoner, 
by  counsel,  "objected  to  the  discharge  of  the 
jury,  and  moved  the  court  to  permit  this  jury 
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to  render  a  verdict;  which  motion  the  cottrt 
overruled;  and  the  prisoner,  by  counsel, 
except  thereto." 

After  this  proceeding,  another  indictmeat 
was  found  by  the  grand  jury  against  the 
prisoner,  both  counts  being  in  the  same  form 
except  it  failed  to  charge  that  the  denomi^ 
nation  of  said  notes  were  unknown  to  the 
grand  jury,  and  described  the  denomination 
of  same.  In  all  other  respects,  both  counts 
were  the  same  as  in  the  first  indictment. 

Upon  this  second  indictment  the  prisoner 
was  arranged,  and  she  then  tendered  the 
following  plea: 

And  the  said  Charlotte  Robinson  comes 
and  says  that  no  further  proceedings  in  the 
premises  should  be  had  or  taken  against  her 
on  the  said  indictment,  because  she  says 
that  on  the  15th  day  of  July,  1878,  in  the 
hustings  or  corporation  court  of  the  city  of 
Manchester,  she,  the  said  defendant,  was  p«t 
upon  her  trial  upon  an  indictment  for  the 
identical  charge  contained  in  this,  a  second 
indictment,  for  the  same  offence,  and  a  jury 
between  the  commonwealth  and  the  said  de- 
fendant, upon  the  said  indictment,  on  the 
15th  day  of  July,  1878,  was  in  due  form  of 
law  drawn,  selected,  and  impanneled,  charged 
and  sworn  to  well  and  truly  try  the  said  issot. 
And  the  said  jury,  without  the  consent  of  the 
said  Charjotte  Robinson,  have  been  discharged 
and  separated  without  having  rendered  any 
verdict  therein,  and  without  disagreeing  or 
other  special  cause,  there  being  no  material 
necessity  for  the  discharge  of  the  said  jury, 
and  the  said  Charlotte  Robinson  says  that 
she  has  been  once  in  jeopardy  upon  and  for 
the  said  charge  and  offence  for  which  she 
now  stands  charged,  and  indicted  in  the 
present  indictment  to  which  she  is  now  • 
called  on  to  plead,  and  cannot  by  the  laws 
of  the  land  be  again  tried  therefor,  and  this 

she  is  ready  to  verify. 
869  *To  this  plea  the  commonwealth's 

attorney  tendered  a  demurrer,  which 
was  overruled  by  the  court;  and  thereupon 
there  was  a  replication  filed  by  the  attorney 
for  the  commonwealth,  and  issue  joined 
therein  by  prisoner.  Upon  this  issue  thus 
made  up  a  jury  was  sworn,  and  arguments 
of  counsel  being  heard,  returned  a  verdict 
in  these  words:  "We  the  jury,  on  the  issue 
joined,  find  for  the  commonwealth." 

The  prisoner  then  pleaded  not  guilty;  and 
upon  this  issue  another  jury  was  sworn, 
who,  after  hearing  the  evidence  and  the  ar- 
guments of  counsel,  returned  a  verdict,  find- 
ing the  prisoner  guilty,  and  ascertaining  the 
term  of  her  imprisonment  at  three  years  in 
penitentiary. 

Motions  were  made  by  the  prisoner  to 
set  aside  the  verdict  of  the  jury,  on  the 
special  plea  and  the  verdict  of  the  jury  on 
the  plea  of  not  guilty,  both  of  which  mo- 
tions the  court  overruled.  To  these  judg- 
ments refusing  to  set  aside  said  verdicts  a 
writ  of  error  was  awarded  by  one  of  the 
judges  of  this  court. 

The  court  is  of  opinion  there  is  no  error 
in  the  judgment  of  the  hustings  court  refusing 
to  set  aside  these  two  verdicts  of  the  jury. 
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As  to  the  verdict  upon  the  plea  of  not 
guilty,  it  is  sufficient  to  remark  that  neither 
the  evidence  nor  the  facts  proved  are  cer- 
tified; nor  does  it  appear  in  the  record  that 
the  court  below  was  asked  by  the  prisoner's 
counsel  to  certify  either  the  evidence  or  the 
facts  proved.  In  the  absence  of  both,  this 
court  cannot,  of  course,  determine  the  ques- 
tion whether  the  verdict  of  the  jury  on  the 
issue  made  by  the  plea  of  not  guilty  was 
contrary  to  the  evidence. 

The  only  question  we  have  to  pass  upon, 
as  the  record  is  presented  here,  is,  whether 
the  prisoner  ought  to  have  been  discharged, 
at  her  second  trial,  upon  her  special  plea  of 
"once  in  jeopardy,"  as  above  set  forth. 

In    determining    this    question,    we 

870  must    treat    the    first    indictment    ♦as 
containing  really  but  one  count — the 

first.  The  second  count  was  manifestly  de- 
fective, and  must  be  rejected  as  bad.  It 
charged  the  prisoner  with  the  larceny  of 
certain  paper,  of  the  value  of  one  hundred 
and  ten  dollars.  There  ought  to  have  been 
some  description  of  the  paper,  so  as  to  inform 
the  defendant  of  the  nature  of  the  charge  she 
was  called  upon  to  answer.  The  charge  of 
stealing  certain  paper  was  altogether  too  vague 
and  indefinite.  It  might  have  been  wall  paper, 
or  writing  paper,  or  wrapping  paper;  paper 
written  or  printed  upon;  paper  whose  valu^ 
was  determined  by  what  was  written  or  printed 
thereon,  or  paper  the  value  of  which  was  in- 
trinsic in  itself.  It  is  true  bank  notes,  promis- 
sory notes  and  bonds,  and  other  writings  of 
value,  are,  in  a  certain  sence,  all  paper,  but 
their  value  is  estimated  not  as  paper,  but  ac- 
cording to  the  value  of  the  obligation  there- 
on written  or  printed.  It  is  not  sufficient, 
therefore,  in  an  indictment  to  charge  the 
larceny  of  certain  paper.  There  must  always 
be  some  description,  at  least  to  the  extent  to 
notify  the  defendant  of  the  specific  charge 
he  is  called  upon  to  answer. 

In  this  case,  therefore,  we  must  reject  the 
second  count  as  defective,  and  treat  the 
case  as  under  an  indictment  containing  a 
single  count,  charging  the  plaintiff  in  error 
with  the  larceny  of  "divers  notes,  national 
currency  of  the  United  States,  the  number 
and  denomination  of  which  said  notes  are 
to  the  jurors  unknown,  of  the  value  of  one 
hundred  and  ten  dollars,  the  notes  and 
property  of  George  W.  Alsop.'* 

Now,  on  the  trial  of  the  prisoner  on  this 
indictment,  upon  the  plea  of  not  guilty,  the 
evidence  for  the  commonwealth  disclosed 
that  the  denomination  of  the  notes  were  in 
fact  known  to  the  grand  jurors,  while  the 
indictment  charged  that  they  were  "to  the 
jurors  unknown."  It  would  certainly,  at  this 
stage  of  the  proceedings,  have  been  competent 
for  the  attorney  for  the  commonwealth  to 
have  entered  a  nolle  prosequi  under  thi? 

871  indictment,  and  preferred  ♦another  in- 
dictment, by  the  same  or   another  grand 

jury,  against  the  prisoner,  leaving  out  the 
words  "the  denomination  of  which  said  notes 
are  to  the  jurors  unknown";  and  certainly  to 
the  second  indictment  it  could  not  be 
pleaded  in  bar  that  the  prisoner  had  once 


before  been  tried  for  the  same  offence,  or,  in 
other  words,  was  put  twice  in  jeopardy. 

In  this  case,  however,  the  prisoner,  by  her 
counsel,  moved  to  exclude  all  the  evidence 
on  account  of  the  variance  between  the 
proof  and  the  charge  in  the  indictment,  as 
above  indicated.  The  court  granted  her  mo- 
tion, and  excluded  the  commonwealth's 
evidence  and  discharged  the  jury. 

Now,  the  great  complaint  of  the  .prison- 
er's counsel  is,  and  that  is  the  burthen  of 
the  elaborate  argument  on  the  authorities 
cited  here,  that  the  court  had  no  right  to 
discharge  the  jury  without  the  consent  of 
the  prisoner;  that  the  prisoner  had  a  right 
to  the  verdict  of  the  jury;  that  she  objected 
to  a  discharge  of  the  jury  and  insisted  ihat 
the  court  should  permit  the  jury  to  render  a 
verdict  in  her  case. 

Without  special  reference  to  or  comment 
upon  the  numerous  cases  cited  by  the  coun- 
sel for  the  prisoner,  it  is  sufficient  to  say 
that  it  is  undoubtedly  true,  as  a  general  rule, 
that  in  a  criminal  trial  the  court  has  no 
right,  without  the  consent  of  the  prisoner, 
to  discharge  the  jury  except  in  a  case  of 
manifest  necessity,  such,  for  instance,  as 
the  illness  or  death  of  a  juror,  or  where  it 
is  plain  that  the  jury  cannot  agree  in  a  verdict 

But  in  the  case  before  us,  it  is  plain  that  the 
discharge  of  the  jury  by  the  court,  if  error, 
was  not  an  error  to  the  prejudice  of  the 
prisoner. 

The  evidence  offered  by  the  common- 
wealth, being  excluded  by  the  court,  the 
verdict  of  course  would  have  been  a  verdict  of 
not  guilty.  That  verdict  would  only  have  dis- 
charged the  prisoner  from  further  pros- 
872  ecution  under  that  ♦indictment.  The  ac- 
tion of  the  court  in  excluding  the  evi- 
dence and  discharging  the  jury  accomplished 
precisely  the  same  thing.  If  the  jury  had  not 
been  discharged  and  rendered  a  verdict  of 
not  guilty,  that  verdict  could  not  have  been 
pleaded  to  the  second  indictment,  because 
the  acquittal  was  effected  in  consequence  of 
a  variance  between  the  allegations  and  the 
proof.  Whatever  may  have  been  the  rule 
at  common  law.  or  the  principles  settled  by 
the  cases  relied  on,  our  statute  puts  that 
question  at  rest  forever.  For  it  provides 
that  "a  person  acquitted  of  an  offence  on 
the  ground  of  a  variance  between  the  alle- 
gations and  the  proof  of  the  indictment  or 
other  accusation,  or  upon  an  exception  to 
the  form  or  substance  thereof,  may  be  ar- 
raigned again  on  a  new  indictment,  or  other 
proper  accusation,  and  tried  and  convicted 
for  the  same  offence,  notwithstanding  such 
former  acquittal."  Code  1860,  ch.  199,  §  16.  p. 
814. 

It  is  plain,  therefore,  that  by  the  express 
terms  of  this  statute,  if  the  jury  had  not 
been  discharged  and  had  rendered  a  verdict 
of  not  guilty,  that  verdict  could  not  be 
pleaded  in  bar  of  the  second  prosecution. 

We  are  therefore  of  opinion  that  there  is 
no  error  in  the  judgment  of  the  hustings 
court  of  the  city  of  Manchester,  and  that 
the  same  be  affirmed. 

Judgment  affirmed. 
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878  *Leath  v.  Commonwealth. 

January  Term,  1879,  Richmond. 

1.  Indictment  Clinrsrinff  Several  Acta.* — An 

indictment  under  the  statute.  Code  of  1873,  ch.  194, 
f  1,  for  gaming,  pursues  the  language  of  the  stat- 
ute, except  that  it  uses  the  word  "and"  in  place  of 
"or,"  thus  charging  the  accused  with  exhibiting  all 
the  games  mentioned  in  said  statute.  This  is  cor- 
rect. It  charges  but  one  offence,  and  is  supported 
by  proof  of  the  keeping  or  exhibiting  of  any  one  of 
the  games  or  tables  mentioned,  and  on  conviction 
there  would  be  but  one  fine,  and  one  term  of  im- 
prisonment. 

2.  Indictment — Snfflciencr«  —  The  indictment 
charges  the  offence  to  have  been  committed  in  the 
city  of  Richmond,  and  within  the  jurisdiction  of 
the  court.  This  allegation  is  sufficiently  certain. 
It  is  not  a  case  in  which  place  enters  into  the 
offences;  but  it  is  an  offence  without  regard  to  the 
particular  house,  building  or  other  particular  local- 
ity where  it  is  committed. 

8.  Snme — Gnmlnv. — It  is  not  necessary  that  the 
indictment  should  charge  that  the  games  or  tables 
were  kept  or  exhibited  for  gain.  It  is  pf'Tic'cnt 
that  it  follows  the  language  of  the  statute,  and  fur- 
ther charges  that  the  accused  did  unlawfully  keep 
and  exhibit,  &c. 

4.  Cnae  nt  Bnir. — ^Upon  the  facts  as  certified  in 
this  case,  the  accused  was  improperly  convicted,  and 
iiic  judgment  was  reversed  by  the  appellate  court. 

At  the  December  term,  1878,  of  the  hust- 
ings court  of  the  city  of  Richmond,  Thomas 
G.  Leath  was  indicted  for  gaming.  The  in- 
dictment contained  two  counts.  The  defend- 
ant demurred  to  the  indictment;  but  the 
court  overruled  the  demurrer;  and  he  then 
pleaded  not  guilty.  On  the  trial,  the  jury 
found  him  guilty,  and  assessed  his  fine  at 
$5^0.  He  thereupon  moved  for  a  new 
874  trial,  on  the  *ground  that  the  verdict 
was  contrary  to  the  law  and  the  evi- 
dence; but  the  court  overruled  the  motion, 
and  rendered  a  judgment  for  the  fine,  and 
added  ten  months  imprisonment.  To  the 
refusal  of  the  court  to  grant  him  a  new  trial 
Leath  excepted,  and  applied  to  a  judge  of 
this  court  for  a  writ  of  error  and  superse- 
deas; which  was  allowed.  The  case  is  fully 
stated  by  Judge  Burks  in  his  opinion. 

Samuel  M.  &  Charles  L.  Page,  for  the  ap- 
pellant. 

The  Attorney-General,  for  the  common- 
wealth. 

BURKS,  J.,  delivered  the  opinion  of  the 
court.  , 

This  is  a  writ  of  error  to  a  judgment  of 
the  hustings  court  of  the  city  of  Richmond. 

There  was  a  demurrer  to  the  indictment, 
which  was  overruled,  and  this  action  of  the 
court  is  assigned  as  the  first  error. 

The  indictment  was  for  a  violation  of  the 
provisions  of  the  statute  as  contained  in  the 
first  section  of  chapter  194,  Code  of  1873. 

There  were  two  counts.  The  first  charges 

*Indletment  dtar^lnff  Several   Aeta. — See 

Tteman's  Case,  4  Gratt  545;  Rasnick  v.  Comm.,  2 
Va.  Cas.  356;  Angel  v.  Comm.,  2  Va.  Cas.  231; 
Morsaastem  v.  Comm.,  94  Va.  790. 


**that  Thomas  G.  Leath,  (the  plaintiff  in  er- 
ror), within  twelve  months  last  past,  in  the 
year  one  thousand  eight  hundred  and  sev- 
enty-eight, at  the  said  city,  (Richmond), 
and  within  the  jurisdiction  of  the  said  hust- 
ings court  of  the  city  of  Richmond,  unlaw- 
fully did  keep  and  exhibit  gaming  tables 
called  A  B  C  or  E  O  tables,  faro  bank,  wheel 
of  fortune,  keno  table,  and  tables  of  the  like 
kind;  the  said  tables  of  the  like  kind  being 
under  denominations  to  the  grand  jurors 
aforesaid  unknown;  the  games  played  on 
tables  aforesaid  being  then  and  there 
played  with  cards,  against  the  peace  and 
dignity  of  the  commonwealth  of  Virginia." 
The  second  count  charges  that  the 

875  said  Leath  was  a  *partner  and  con- 
cerned in  the  keeping  and  exhibiting 

of  gaming  tables  of  the  description  named 
in  the  first  count,  concluding  as  in  that  count. 

Several  objections  are  urged  to  the  suffi- 
ciency of  the  first  count. 

The  first  is  for  alleged  duplicity,  in  that 
it  charges  several  distinct  offences. 

We  are  of  the  opinion  that  this  objection 
is  not  well  founded.  The  court  pursues  the 
language  of  the  statute  in  describing  the 
enumerated  games  or  tables,  except  that  it 
substitutes  the  conjunctive  "and"  for  the  dis- 
junctive "or,"  and  in  so  doing,  it  charges  really 
but  one  offence,  to  wit :  the  keeping  and  exhib- 
iting all  the  games  or  tables  named,  at  the  • 
same  time  and  place,  and  such  a  count  is  sup- 
ported by  proof  of  the  keeping  or  exhibiting 
of  any  one  of  the  games  or  tables  men- 
tioned, and,  on  conviction,  there  would  be 
but  one  fine  and  one  term  of  imprisonment. 
The  pleader  might  have  inserted  separate 
counts,  charging  the  keeping  and  exhibit- 
ing of  each  game  or  table  at  a  different 
time  and  place,  and,  if  warranted  by  the 
proof,  the  defendant  might  have  been  con- 
victed of  the  several  offences  committed  on 
different  occasions,  and  fined  and  impris- 
oned for  each  offence. 

The  precedents  justify  the  mode  of  count- 
ing adopted  in  the  present  instance. 

"If  a  statute,"  says  Bishop,  "makes  it  a 
crime  to  do  this,  or  that,  or  that,  mention- 
ing several  things  disjunctively,  the  indict- 
ment may,  indeed,  as  a  general  rule,  em- 
brace the  whole  in  a  single  count;  but  it 
must  use  the  conjunctive  "and"  where  "or'* 
occurs  in  the  statute,  else  it  will  be  defective 
as  being  uncertain."  l  Bish.  Crim.  Pro- 
ceed. §  334. 

A  statute  in   this   state   (1    R.   Code,   ch. 
154.  §  1),  enacted  that  "if  any  free  person 
shall  falsely  make,  forge,  counterfeit,  or  al- 
ter, or  procure  to  be  made,  forged,  counter- 
feited, or  altered,   or  willingly  act  or  as- 

876  sist  in  falsely  making,  *  forging,  coun- 
terfeiting, or  altering,  any  coin,  4c.,  such 

person  shall  be  deemed  guilty  of  felony." 
*  *  *  An  indictment,  with  one  count,  for 
a  violation  of  this  statute,  charging  that  the 
accused  certain  coin  did  falsely  make,  &c., 
and  did  cause  and  procure  to  be  falsely 
made,  &c.,  and  did  willingly  act,  &c.,  was 
held  to  be  not  faulty  for  duplicity.  Rasnick 
V.  Com.,  2  Va.  Cases,  356. 

So,  in  numerous  cases  in  other  states,  in- 
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dictments  in  like  form  under  statutes  de- 
claring one  act,  or  another,  or  another,  to 
be  an  offence,  have  been  sustained.  State  v. 
Meyer,  1  Spears  (S.  Car.),  305;  State  v.  Hel- 
gen,  1  Spears,  310;  State  v.  Slocum,  8  Blackf. 
315i  State  V.  Colwell,  3  Rhode  Isl.  284; 
State  V.  Fletcher,  18  Mo.  425;  Hinkle  v. 
Com.,  4  Dana  (Ky.),  518;  State  v.  Ringer, 
6  Blackf.  109. 

The  statute  of  this  state  against  unlawful 
shooting,  &c.,  to  be  found  in  1  R.  Code,  ch. 
156,  §§  1,  2,  like  the  present  statute,  affixed  a 
penalty  where  the  act  was  done  with  intent 
to  maim,  disfigure,  disable,  or  kill  (in  the 
disjunctive),  and  it  was  decided  that  the  in- 
dictment should  charge  the  intents  conjunc- 
tively, and  further,  that  although  all  the 
intents  were  laid,  proof  of  either  would  sup- 
port the  indictment.  Angel  v.  Com.,  2  Va. 
Cas.,  231. 

So,  the  statute  against  gaming  made  it 
unlawful  to  play  in  a  public  place  at  any 
game  (with  certain  exceptions),  or  to  bet 
on  the  side«  or  hands  of  such  as  did  play. 
1  R.  Code,  ch.  147,  §  3;  Acts  1847-8,  ch.  10,  §  5. 

It  was  held  by  the  general  court,  that  a 
presentment  under  this  statute,  charging, 
in  conjunctive  form,  an  unlawful  playing 
and  betting,  &c.^  ought  not  to  be  quashed 
for  duplicity.    Tierman's  case.  2  Gratt.  545. 

The  case  of  Wingard  v.  State,  13  Geo. 
.396,  was  more  like  the  present.  The  statute 
of  Georgia  enacts  that  "if  any  person  shall 
play  and  bet  for  money,  or  other  things  of 
value,  at  any  game  of  faro,  loo,  brag,  bluff, 
three-up,  poker,  vingtune,  euchre,  or  any  other 
game  or  games  played  with  cards;  or 
877  shall  play  and  bet  for  money,  or  *other 
things  of  value,  at  any  E  O  or  A  B  C 
table,  or  other  table  of  like  character,  or 
shall  bet  at  any  game  of  nine-pins  or  ten- 
pins, or  any  other  number  of  pins,  such 
person,  so  offending,  shall,  on  conviction,  be 
fined,"  &c. 

Certain  persons  were  indicted  for  a  viola- 
tion of  this  statute,  and  it  was  charged  in 
the  indictment  that  they  "did  play  and  bet 
w'th  cards  for  money,  at  a  game  of  poker, 
whist,  faro,  seven-up,  three-up,  and  other 
games  played  with  cards,"  &c. 

There  was  only  one  count  in  the  indict- 
ment, and  it  was  objected  that  the  indict- 
ment was  radically  defective  in  uniting  sev- 
eral distinct  and  incompatible  offences  in 
one  count  The  objection  did  not  prevail; 
and  Lumpkin,  J.,  in  delivering  the  opinion 
of  the  court,  speaking  of  the  several  games 
enumerated  in  the  statute, .  said,  "The  of- 
fence is  consummated  by  playing  and  bet- 
ting at  any  one  of  them.  But,  we  appre- 
hend, that  the  playing  and  betting  at  the 
whole,  a*:  the  same  sitting,  and  between  the 
same  parties,  would  constitute  but  a  single  of- 
fence." ♦  *  ♦  "But  even  if  it  were  true," 
he  continued,  "that  the  playing  and  betting  at 
each  one  of  the  games  set  forth  in  the  act,  or 
at  any  other  game  played  with  cards,  consti- 
tutes a  distinct  and  separate  offence,  still  there 
is  no  rule  of  pleading  which  forbids  them  from 
being  joined  in  the  same  count.  By  reference 
to  the  British  books,  they  abound  in  sim- 
ilar   forms."     After    citing    Chitty's    Crim. 


Law,  he  then  refers  to  the  cases,  already 
cited  in  this  opinion,  of  Rasnick  v.  Com, 
2  Va.  Cas.  356,  and  Hinkle  v.  Com.,  4  Dana, 
518. 

It  was  further  objected,  that  the  place  at 
which  the  offence  is  charged  to  have  been 
committed  is  not  stated  with  requisite  par- 
ticularity in  the  indictment;  that  the  house 
or  buildings  in  which  the  games  or  tables 
were  alleged  to  have  been  kept  and  exhib- 
ited, should  be  stated. 

The  place   laid  in   the  indictment   is  the 

city  of  Richmond,  and  alleged  to  be  within 

the  jurisdiction  of  the  said  hustings  court 

This  allegation  is  sufficiently  certain. 

878  *This  is  not  a  case  in  which  place 
enters  into  the  offence.  It  is  an  of- 
fence without  regard  to  the  particular 
house,  building,  or  other  particular  locality 
where  it  is  committed. 

It  is  also  objected,  that  the  indictment 
does  not  charge  that  the  games  or  tables 
were  kept  and  exhibited  for  gain.  It  is  a 
sufficient  answer,  that  the  indictment  fol- 
lows the  language  of  the  statute,  and  fur- 
ther charges  that  the  accused  did  **unlaw. 
fullv  keep  and  exhibit,"  &c. 

The  objection  that  the  indictment  is  not 
sufficiently  certain  in  its  description  of  the 
games  or  tables  of  "the  like  kind"  with 
those  particularly  enumerated,  need  not  be 
passed  upon  in  this  case,  as  the  evidence  points 
only  to  one  of  the  enumerated  ga.mes — to  wit, 
the  game  of  faro ;  and  for  the  purposes  of  this 
case,  so  much  of  the  indictment  as  relates  to 
games  of  "the  like  kind"  may  be  disregarded 

The  demurrer  to  the  indictment  being  dis- 
posed of,  the  only  remaining  question  is, 
whether  the  verdict  of  the  jury  was  war- 
ranted by  the  evidence. 

From  the  certificate  of  facts  proved  on 
the  trial,  it  appears  that  about  the  hour  of 
10  o'clock  of  the  night  of  the  10th  of  No- 
vember last,  James  R.  Jeter,  a  policeman, 
under  the  direction  of  the  chief  of  police,  at- 
tended by  another  policeman,  visited  a  room 
on  Fourteenth  street,  in  the  city  of  Rich- 
mond, over  the  bar  room  kept  by  D.  Dela- 
rue.  On  reaching  the  room,  he  knocked  at 
the  door.  The  plaintiff  in  error  answered 
the  knocking,  and  after  two  or  three  min- 
utes the  door  was  opened,  and  the  poHce- 
man  with  his  attendant  entered  the  room.  The 
only  persons  he  found  in  the  room  were  the 
plaintiff  in  error  and  one  W.  A.  Puryear, 
both  of  whom  he  arrested,  though  it  would 
seem  that  Puryear  was  probably  afterwards 
released,  as  he  testified  in  the  case  in  behalf 
of  the  commonwealth. 

The  room  was  found  to  be  neatly 

879  carpeted  and  a  bright  *fire  in  it.   The 
furniture  consisted  of  two  tables,  a 

sideboard,  and  a  number  of  chairs.  Three 
or  four  chairs  were  in  place  around  one  of 
the  tables.  On  the  floor  between  this  table 
and  the  sideboard  were  several  ivory  and 
bone  chips,  such  as  are  used  by  persons  in 
betting  at  the  game  of  faro.  In  the  sideboard 
were  found  a  cloth  with  cards  pasted  on  it« 
called  "a  lay-out,"  used  for  the  game  of  faro, 
with  a  number  of  ivory  and  bone  chips  al- 
ready described,  a  box  called  by  faro-ciealers 
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"a  dealing  box/'  containing  a  full  pack  of 
cards  in  position,  a  number  of  cards  called 
"cue-papers,"  used  by  persons  betting  at  the 
game  of  faro  to  keep  an  account  of  the 
games  played,  and  other  packs  of  playing 
cards;  all  of  which  implements  the  police- 
man took  possession  of. 

It  was  proved  that  the  plaintiff  in  error, 
some  time  back,  had  been  canvassing  for  a 
directory  for  the  city  of  Petersburg,  where 
he  claimed  to  live,  and  took  his  meals  at 
Dclarue's  when  in  the  city  of  Richmond,  and 
that  he  came  from  Petersburg  on  the  day  pre- 
ceding the  night  in  which  he  was  arrested. 

It  was  further  proved,  that  the  room  in 
which  the  plaintiff  in  error  was  found  had 
been  occupied  since  the  year  1868,  by  one 
Potter,  who  had  the  reputation  of  being  a 
gambler,  and  by  one  William  Duke,  his 
partner;  that  Potter  died  in  September  last, 
and  Duke  survived  him,  and  died  about  one 
month  before  the  arrest  or  before  the  trial, 
it  is  not  certain  which. 

Delarue,  as  tenant,  occupied  the  lower 
part  of  the  building,  and,  in  March  last, 
wishing  to  get  possession  of  the  upper 
rooms  also,  rented  the  whole  house,  and  en- 
deavored to  get  Potter  out  of  the  rooms 
occupied,  but  did  not  succeed  in  doing  so, 
Potter  claiming  to  be  a  tenant  from  year 
to  year,  and  that  he  had  the  right  to  hold 
possession  until  15th  November,  which  was 
five  days  after  the  day  of  the  arrest. 

It  was  further  proved  by  Delarue's 
880  bar-keeper  that  the  ♦room  in  question 
was  not  kept  by  Delarue;  that  he 
could  not  account  for  the  possession  by  the 
plaintiff  in  error  of  the  key  and  the  occu- 
pancy of  the  room;  that  he  could  give  no  ac- 
count of  the  gambling  apparatus  found  there, 
nor  could  he  say  who  had  ordered  a  fire  to  be 
kindled  up  there;  and  that  the  plaintiff  in  er- 
ror was  not  the  proprietor  of  the  room,  and 
could  not  have  been  the  proprietor  of  the 
room  without  his  knowledge. 

It  was  also  proved  that  after  Potter's 
death  his  brother  came  to  Richmond  to  take 
possession  of  the  decedent's  effects,  stating 
that  decedent  had  left  effects  in  a  room; 
which  effects  he  intended  to  sell. 

It  further  appears  that  administration  on 
the  estate  of  Potter  had  been  granted  to 
one  Samuel  McCubbin. 

It  was  proved  by  Puryear  (who  testified, 
as  before  stated,  on  behalf  of  the  common- 
wealth) that  at  the  time  of  the  arrest  he  had 
been  in  the  room  from  twenty  minutes  to 
half  an  hour;  that  he  had  seen  no  gambling 
or  gambling  apparatus  while  he  was  there, 
and  that  on  entering  the  room  he  asked  the 
plaintiff  in  error  this  question:  "Is  there 
any  game  going  on  to-night?"  To  which 
the  plaintiff  in  error  replied.  "I  don't  know; 
I  just  got  over  from  Petersburg." 

After  certifying  the  foregoing  facts,  the 
court  further  certifies  as  follows:  "That  the 
paraphernalia,  said  to  be  that  of  a  faro  bank, 
as  mentioned  in  the  testimony  of  the  witness 
Jeter,  and  taken  possession  of  by  him,  was  ex- 
hibited to  the  jury;  and  that  the  ownership 
of  the  same,  or  the  proprietorship  of  the 
room,  was  not  further  accounted  for  than  as 


heretofore  set  forth  in  this  bill  of  excep- 
tions, and  that  the  foregoing  are  all  the 
facts  proved  upon  the  trial  of  the  cause." 

Upon  these  facts,  we  are  of  opinion  th^t 
the  evidence  was  plainly  insufficient  to  war- 
rant the  finding  of  the  jury.  At  most,  it 
excites  only  a  suspicion  against  the  plaintiff 
in  error.  It  falls  far  short  of  the  proof 
881  of  guilt  required  by  *the  law  to  justify 
conviction.  The  room  in  which  the 
plaintiff  in  error  was  found  when  arrested 
was  evidently  a  place  fitted  up  and  used  for 
the  purpose  of  gaming,  but  it  was  distinctly 
proved  that  he  was  not  the  proprietor  of  the 
room;  that  it  had  been  claimed  by  Potter 
under  a  tenancy  which  had  not  expired,  and 
there  was  no  circumstance  connecting  him 
with  the  possession  or  use  of  it,  or  with  the 
ownership  or  use  of  the  gaming  apparatus 
found  in  the  room.  He  was  not  in  the  pos- 
session of  any  of  the  implements  found, 
and  therefore  it  was  not  incumbent  on  him 
to  give  any  account  of  them,  if  any  such  ac- 
count he  could  give.  He  asserted  no  claim 
to  them.  No  question  were  put  to  him 
about  them,  and  he  volunteered  no  state- 
ments. There  was  no  evidence  that  on  the 
night  he  was  arrested,  or  at  any  other  time, 
he  had  exhibited,  the  game  of  faro,  or  any 
other  game,  at  the  place  of  arrest  or  elsewhere. 
On  the  contrary,  it  was  proved  by  Puryear,  the 
only  person  besides  the  plaintiff  in  error  found 
in  the  room  at  the  time  of  the  arrest,  and  who 
had  been  there  from  twenty  minutes  to  half 
an  hour,  that  he  had  seen  no  gambling  or 
gambling  apparatus  while  he  was  there.  The 
only  evidence  that  could  tend  to  connect 
the  plaintiff  ,  in  error  with  the  offence 
charged  against  him  was  his  bare  presence 
at  night  in  a  gaming  house,  the  proprietor 
of  which  was  unknown,  and  his  presence 
there,  if  for  an  unlawful  purpose  at  all,  was 
more  consistent  with  a  purpose  to  bet  at  a 
game  than  to  exhibit  one. 

Precedents  are  of  little  value  in  determin- 
ing whether  a  verdict  in  a  particular  case  is 
against  the  evidence  or  not,  as  the  facts  and 
circumstances  are  seldom,  if  ever,  the  same 
in  any  two  cases;  but  the  following  deci- 
sions in  criminal  cases,  prominent  among 
those  in  which  verdicts  of  juries  have  been 
set  aside  by  this  court  and  by  the  general 
court,  because  of  the  insufficiency  of  the  evi- 
dence, may  be  referred  to.  Grayson's  case, 
6  Gratt.  712;  Id.  7  Gratt.  613;  Smith's  case, 
21  Gratt.  809;  Pryor's  case.  27  Gr?tt 
888  1009;  *Johnson*s  case,  29  Gratt.  796. 
We  do  not  think  the  insufficiency  of 
the  evidence  was  more  palpable  in  John- 
son's case  than  in  this. 

The  judgment  of  the  hustings  court  must 
be  reversed  and  annulled,  the  verdict  of  the 
jury  set  aside,  and  the  cause  remanded  for 
a  new  trial. 

MONCURE,  P.,  concurred  in  the  opinion 
of  the  court,  except  as  to  one  point.  He 
thought  there  was  proof  that  the  offence  was 
committed.  The  only  question  was — who  com- 
mitted it?  There  were  only  two  persons  pres- 
ent; one  of  these  was  proved  not  guilty. 
Who,  then,  could  have  done  it  but  the  ap- 
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pellant?  The  jury  found  him  guilty,  and  he 
was  not  inclined  to  reverse  their  verdict. 
The  judgment  was  as  follows: 
This  day  came  again  as  well  the  attorney- 
general  on  behalf  of  the  commonwealth  as 
the  plaintiff  in  error  by  his  counsel,  and  the 
court,  having  maturely  considered  the  tran- 
script of  the  record  of  the  judgment  afore- 
said and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and 
filed  with  the  record,  that  the  indictment  in 
this  case  is  sufficient  in  law,  and  that  the  said 
hustings  court  did  not  err  in  overruling  the 
demurrer  of  the  plaintiff  in  error  thereto;  but 
the  court  is  further  of  opinion,  for  the  rea- 
sons aforesaid,  that  the  evidence  was  plainly 
insufficient  to  warrant  the  verdict  of  the  jury 
on  the  issue  joined,  and  that  the  said  hustings 
court  erred  in  overruling  the  motion  of  the 
plaintiff  to  set  aside  said  verdict  and  grant 
him  a  new  trial :  it  is  therefore  considered  and 
ordered  that  the  said  judgment  of  the  hustings 
court  be  reversed  and  annulled,  the  verdict 
of  the  jury  set  aside,  and  that  this  cause  be 
remanded  to  the  said  hustings  court  for  a 
new  trial  of  the  issue  joined,  and  for 
888  further  proceedings  *in  order  to  final 
judgment  in  conformity  to  law  and 
the  opinion  hereinbefore  expressed;  which 
is  ordered  to  be  certified  to  the  said  hust- 
ings court  of  the  city  of  Richmond. 
Judgment  reversed. 


884 


^Nuckolls  V.  The  Commonwealth. 

March   Term,   1879,   Richmond. 


1.  Gamlnff — Draw  Poker — ^Statute. — ^The  game 
of  poker,  or  draw  poker,  jfi  not  a  game  of  the  like 
kind  with  faro,  keno,  &c.,  and  does  not  come  within 
the  meaning  of  sUtute,  Code  of  1873,  ch.  194,  f  1, 
p.  1212. 

a.  Same^Saiac — Same— Llabilitr  of  Pro- 
prietor of  Room.* — A  person  who  doca  not 
take  part  in  the  game,  but  furnishes  the  room  and 
gas  in  which  poker  or  draw  poker  is  played,  for 
which  he  receives  a  moderate  compensation  from 
the  persons  playing,  is  not  guilty,  under  the  statute, 
of  being  concerned  in  interest  in  the  keeping  a  table 
of  the  like  kind  with  faro,  keno,  &c. 

This  is  an  appeal  by  William  P.  Nuckolls 
from  the  judgment  of  the  hustings  court  of 
the  city  of  Richmond,  on  an  indictment 
against  him  for  gaming.  The  questions  in 
the  cause  and  all  the  facts  are  set  out  in  the 
ooinion  of  President  Moncure. 

S.  M.  Page  and  E.  C.  Cabell,  for  the  ap- 
pellant. 

The  Attorney-General,  for  the  common- 
'  wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  hustings  court  of  the  city  of  Richmond, 
rendered  in  March,  1879,  in  favor  of  the  com- 
monwealth against  the  plaintiff  in  error  Wil- 


*Gaminv. — See 

<2d  Ed.)   681,  705. 
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Ham  P.  Nuckolls,  convicting  him  of  a  misde- 
meanor. 
885  *Such  conviction  was  upon  an  in- 

dictment containing  two  counts.  In 
the  first  it  was  charged,  that  within  twelve 
months  next  preceding  the  indictment,  at 
the  said  city,  and  within  the  jurisdiction  of 
the  said  hustings  court,  he  unlawfully  did 
keep  and  exhibit  gaming  tables  commonly 
called  A  B  C  and  E  O  tables,  faro  bank, 
wheel  of  fortune,  keno  table,  and  tables  of 
the  like  kind,  being  under  denominations  to 
the  grand  jurors  unknown;  the  games  then 
and  there  played  on  the  tables  aforesaid 
being  games  played  with  cards.  In  the  sec- 
ond count  it  was  charged,  that  within  the 
period,  and  at  the  place  aforesaid,  he  un- 
lawfully was  a  partner  and  concerned  in  in- 
terest in  the  keeping  and  exhibiting  of  gam- 
ing tables  as  aforesaid. 

The  said  indictment  was  founded  on  the 
Code,  page  1212,  ch.  194,  §  l,  which  is  in 
these  words:  "A  person  who  shall  keep  or 
exhibit  a  gaming  table,  commonly  called  A 
B  C  or  E  O  table,  or  faro  bank,  or  keno 
table,  or  table  of  the  like  kind,  under  any 
denomination,  whether  the  game  or  table 
be  played  with  cards,  dice  or  otherwise,  or 
who  shall  be  a  partner  or  concerned  in  in- 
terest in  the  keeping  or  exhibiting  such 
tables  or  bank,  shall  be  confined  in  jail  not 
less  than  two  nor  more  than  twelve  months, 
and  be  fined  not  less  than  one  hundred,  nor 
more  than  one  thousand  dollars.  Any  such 
table  or  faro  bank,  and  all  the  money,  stakes 
or  exhibits  to  allure  persons  to  bet  at  such 
table,  may  be  seized  by  order  of  a  court, 
or  under  the  warrant  of  a  justice;  and  the 
money  so  seized,  after  deducting  therefrom 
one-half  for  the  person  making  the  seizure, 
shall  be  forfeited,"  &c..  *'and  the  table  and 
faro  bank  shall  be  burnt." 

The  plaintiff  in  error  was  convicted  on 
the  said  indictment  on  the  17th  day  of  De- 
cember, 1878,  but  the  judgment  was  after- 
wards reversed,  and  a  new  trial  was  awarded 
by  this  court;  on  which  new  trial  he  was 
again  convicted  by  the  said  hustings  court 
which  overruled  his  motion  for  a  new  trial, 
and  rendered  judgment  against  him 
886  according  *to  the  verdict  in  March, 
1879,  to  which  this  court  awarded  a 
writ  of  error  as  aforesaid;  and  that  is  the 
case  which  this  court  has  now  to  dispose  of. 
The  questions  arising  in  the  case  are  pre- 
sented by  five  bills  of  exceptions,  which 
were  made  parts  of  the  record  in  the  prog- 
ress of  the  trial,  and  will  now  be  considered 
and  disposed  of  in  the  order  in  which  they 
were  taken  and  are  numbered. 

I.  It  is  stated  in  the  first  bill  of  excep- 
tions that  during  the  trial  of  the  case,  after 
the  attorney  for  the  commonwealth  had 
made  his  opening  statement,  and  the  attomev 
for  the  accused  had  done  the  same,  the  pris- 
oner, by  his  counsel,  moved  the  court  to  re- 
quire the  prosecuting  attorney  to  furnish  him 
a  statement  or  bill  of  particulars  showing 
when,  how  and  where  the  offence  of  which  he 
is  accused  was  committed,  the  same  not  being 
sufficiently  specified  in  the  indictment;  which 
motion  the  court  overruled  on   the  ground 
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that  the  indictment  had  been  passed  upon 
by  this  court,  and  that  this  was  a  motion 
unheard  of  in  a  criminal  case,  as  far  as  the 
court  is  advised;  to  which  ruling  of  the 
court  the  prisoner  excepts. 

Without  assigning  any  other  reason  than 
that  assigned  by  the  hustings  court,  which 
is  deemed  sufficient  for  its  action  in  this 
respect,  this  court  is  of  opinion  that  there 
is  no  error  in  such  action. 

II.  It  is  stated  in  the  second  bill  of  excep- 
tions that  on  the  trial  of  the  cause  the 
commonwealth  introduced  as  the  first  wit- 
ness one  J.  P.  Jeter;  whereupon  the  pris- 
oner, by  his  counsel,  moved  the  court  to  per- 
mit him  to  take  down  the  evidence  in  the  cause 
in  writing;  but  there  having  been  at  the  time 
of  such  motion  no  exception  taken  to  any  por- 
tion of  the  testimony,  and  the  court  having 
stated  to  the  counsel  that  as  soon  as  any  ex- 
ception was  taken  which  would  require  the 
statement  of  the  evidence  to  be  set  forth  in 
writing,  it  would,  according  to  its  custom,  stop 
the  trial,  and  in  the  presence  of  the  wit- 
887  nesses  have  the  bill  or  bills  *of  excep- 
tions, with  the  evidence,,  prepared,  &c., 
the  court  overruled  said  motion;  to  which 
ruling  of  the  court  the  prisoner  excepted. 

This  ruling  of  the  court  was  plainly  right. 

III.  It  is  stated  in  the  third  bill  of  excep- 
tions that  on  the  trial  of  the  cause  the  com- 
monwealth introduced  a  witness— M.  J.  Grif- 
fin—and asked  him  to  explain  to  the  jury,  if 
he  could,  how  the  game  of  **keno"  was 
played;  thereupon  the  attorney  for  the  pris- 
oner asked  the  witness  if  he  was  an  expert 
at  the  game  of  keno;  to  which  the  witness 
answered  no,  but  that  he  had  played  it 
twice,  and  seen  it  played  two  or  three  times. 
The  attorney  for  the  commonwealth  then 
asked  the  witness  if  he  knew  how  the  game 
was  played;  to  which  the  witness  answered 
that  he  did;  a^d  then  the  said  attorney  asked 
the  witness  to  explain  to  the  jury  what  he 
knew  of  the  game ;  and  thereupon  the  prisoner 
objected  to  the  witness  stating  to  the  jury  what 
he  knew  of  the  game,  on  the  ground  that  the 
witness  was  not  an  expert ;  but  the  court  over- 
ruled the  objection,  and  allowed  the  witness 
to  state  what  he  knew  of  the  game;  to  which 
ruling  of  the  court  the  prisoner  excepted. 

The  evidence  objected  to  was  certainly 
admissible.  The  weight  of  it  was  of  course 
a  subject  for  the  consideration  of  the  jury. 
The  evidence  of  an  expert,  if  there  can  be 
an  expert  in  such  a  matter,  and  the  witness 
was  not  in  fact  such  an  expert,  still  his  evi- 
dence, to  the  extent  of  his  knowledge  on  the 
subject  which  he  explained,  was  admissible,  and 
it  was  uncontradicted  by  the  evidence  of  any 
expert  introduced  as  a  witness  by  the  prisoner. 
There  was,  therefore,  no  error  in  the  action 
of  the  court  in  overruling  the  said  objection. 

IV.  In  the  fourth  bill  of  exceptions  precise- 
ly the  same  question  is  presented  in  regard  to 
the  game  of  faro  as  in  the  third  bill  of  excep- 
tions is  presented  in  regard  to  the  game  ot 
keno,  and  the  facts  in  regard  to  the  two  games 

in  this  case  are  the  same,  or  similar. 
888       For  the  reason  already  ^assigned  in 

regard  to  the  third  bill  of  exceptions. 
there  is,  therefore,  no  error  in  the  action  of 


the  court  below  in  regard  to  the  fourth  bill 
of  exceptions. 

V.  In  the  fifth  and  last  bill  of  exceptions 
is  presented  the  only  difficulty  arising  in 
the  case,  which,  however,  is  certainly  a  very 
serious  difficulty,  and  the  question  we  now 
have  to  solve  is,  whether  such  difficulty  be 
not  in   fact    insurmountable. 

It  is  stated  in  that  bill  of  exceptions  that 
on  the  trial  of  the  cause,  after  the  jury  had 
returned  their  verdict  into  court — "we,  the 
jury,  find  the  prisoner  guilty" — the  prisoner, 
by  his  counsel,  moved  the  court  to  set  the 
said   verdict   aside,   because    the   same   was 
contrary  to  law  and  the  evidence,  and  grant 
him  a  new  trial ;  which  motion  the  court  over- 
ruled; and  the  prisoner  excepted.  On  his  mo- 
tion, the  court  certified  the  facts  proven  on  the 
trial ;  which,  so  far  as  it  seems  to  be  material 
to  state  them  here,  are  in  substance  as   follows : 
"The  commonwealth  first  introduced  one  J. 
P.  Jeter,  who  proved  that  as  sergeant  of  po- 
lice, by  direction  of  chief  of  police  of  the 
city  of  Richmond,  on  Saturday  night,  10th 
day  of  November,  1878,  at  about  10  o'clock 
at  night,  he,  in  company  with  two  other  police- 
men, went  to  house  No.  20,  located  on  Four- 
teenth street  in  said  city,  the  lower  part  be- 
ing occupied  by  one  John  Pitt  as  a  tailor's 
shop;  that  he  went  up  stairs  and  knocked 
at  the  door;  he  heard  some  one  say,  'here 
come  our  oysters' ;  that  he  was  dressed  in  citi- 
zens, clothes  at  the  time.    The  door  was  open- 
ed by  the  prisoner,  who   asked   him   to  come 
in.    He  went  in  saying  to  the  other  poUcemen, 
'Come  on,  boys';  that  on  entering  the  room 
he  saw  two  round  tables,  a  sideboard,  a  stove 
and  some  chairs,  and  nine  or  ten  men;  that 
the  room  was  nicely  carpeted,  and  divided 
from  the  front  part  of  the  house  by  a  parti- 
tion extending  from  the  floor  to  near  the 
ceiling,  with  an  open  door  in  it;  around  one 
of  the  tables  five  men  were  seated  playing 
cards,  he  thought  the  game  of  poker 
889      *or  draw-bluff;  that  one  of  these  men 
made  two  plays  after  he  entered  the 
room  and  had  taken  hold  of  the  bone  or 
ivory  chips  he  found  on  the  table  with  which 
they  were  playing  the  game,  but  he  could  not 
say  that  this  man  knew  him ;  that  the  prisoner 
was  not  playing,  or  had  anything  to  do  with 
the  game  that  he  knew  of;  that  he  found  in 
the  drawer  of  a  sideboard  a  quantity  of  chips 
like   those  the  men   were  playing  with,  on  a 
small   tray,  and  about  nine    dollars  in  money; 
that  as  he  was  about  to  open  this  drawer  to 
search  it,  the  prisoner  said  to  him,  there  is 
nothing  in  there;  after  he  found  the  tray  and 
money  he  asked  for  the  owner  of  it,  or  the 
proprietor  of  the  house,  not  certain  which,  to 
come  up  and  see  it  counted,  but  no  one  claimed 
to  be  either;  that  in  the  front  room  he  found 
a  bed   and   two  trunks,   one   of   which   the 
prisoner  claimed  as  his  own  and  promptly 
opened  it,  that  it  might  be  searched;  but  the 
other  he  said  belonged  to  a  man  who  had 
gone  down  the  street;  that  he  did  not  know 
his  name;   that   Black   was   not  present   in 
either  room;  that  he  asked  prisoner  for  the 
key  to  open  the  other  trunk,  saying  if  not 
opened   he   would   have  to  break   it   open; 
when  prisoner  loaned  him  a  bunch  of  keys, 
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but  none  of  them  would  fit;  that  one  of  the 
policemen  tried  his  keys,  but  they  would 
not  open  the  trunk;  some  one  of  them  called 
the  name  of  Black,  and  he  said  to  Wm.  P. 
Nuckolls,  the  prisoner,  if  this  is  Black's 
trunk,  tell  me,  I  know  where  to  find  him, 
and  I  win  go  and  get  the  keys  from  him;  if 
you  do  not  tell  me  I  shall  have  to  break  the 
trunk  open;  prisoner  then  said,  'yes,  it  is 
Black's  trunk* ;  that  he  went  to  hunt  for  Black, 
could  not  find  him,  and  returned  to  the  station 
bouse  and  picked  the  lock  of  the  trunk ;  found 
in  the  trunk,  which  was  afterwards  claimed 
by  Thomas  G.  Black,  a  cloth  called  a  faro  lay- 
out cloth;  that  this  doth  was  folded  up  and 
creases  remained  in  the  cloth  where  the  folds 
were;  that  he  found  Black  next  morning  in 

the  same  room  and  arrested  him. 
860  *"It  was  also  proved  by  one  D.  W. 

Rider,  that  he  was  playing  in  the  game 
at  the  time  of  the  arrest;  they  were  playing  a 
friendly  game  of  draw  poker;  that  he  had 
played  this  game  at  the  same  place  one  time 
before  the  arrest ;  that  he  saw  both  Thomas  G. 
Black  and  William  P.  Nuckolls  there  each 
time;  that  neither  of  them  was  his  associate, 
though  he  knew  them  both,  and  had  known 
Nuckolls  for  some  time;  that  he  went  to  this 
room  to  play  because  he  was  invited  to  go  there, 
and  understood  he  could  play  a  game  there; 
but  before  be  began  to  play  he  obtained  a  stack 
•f  20  chips  from  Black,  that  he  purchased  a 
second  stack  from  Black;  he  paid  one  dollar 
for  first  stack,  but  returned  Black  the  other 
without  paying  anything  for  it;  that  no  one 
had  any  advantage  over  him  as  a  player  in 
this  game;  but  whenever  threes,  or  a  better 
hand  than  threes,  were  held  by  any  player, 
and  his  hand  was  called,  one  chip  was  laid 
aside  by  the  winner  for  the  keeper  of  the 
room;  that  the  game  was  played  by  the  deal 
passing  around  to  the  left  from  one  to  the 
other  of  the  players,  the  dealer  always  deal- 
ing out  to  the  others  one  card  at  a  time  un- 
til each  player  held  five  cards;  that  the 
player  sitting  to  the  left  of  the  dealer  then 
put  upon  the  middle  of  the  table  one  chip, 
and  the  player  sitting  to  his  left  could  then 
put  up  one  or  more  chips,  or  decline  to  bet 
if  he  wished,  each  player  in  his  turn  doing 
the  same  thing  until  all  had  exercised  this 
prirBtge;  after  this,  each  player  beginning 
at  left  of  dealer,  would  say  how  many 
cards  he  wished  to  draw  from  the  pack,  dis- 
carding that  number  from  one  up  to  five 
from  those  held  in  his  hand;  when  each 
player  bad  been  furnished,  the  betting  be- 
gan again,  beginning  at  the  left  of  the  dealer, 
each  player  again  having  the  right  to  bet  or  re- 
tire from  thai  deal  by  discarding  his  cards; 
that  when  the  betting  was  ended,  the  winner 
was  he  who  held  the  highest  hand,  though 
sometimes  a  winner  would  succeed  in  scaring 
or  Muffing  off  the  other  players  by  outbetting 
them ;  that  the  highest  hand  at  this  game 
891  was,  first  the  *highest  card  when  nei- 
ther held  a  pair ;  next  highest  hand  was 
the  highest  pair  when  neither  player  held 
two  pair;  the  next  highest  hand  was  two 
pair  over  one  pair;  the  next  highest  hand 
was  the  highest  two  pair  when  each  held 
two  pair;  the  next  highest  hand  was  threes 


of  one  kind;  the  next  highest  hand  was  a 
flush,  and  this  was  when  five  cards  of  one 
suit  was  held,  say  five  hearts  or  five  dia- 
monds; the  next  highest  hand  was  a  fuU, 
that  is,  three  of  one  number  and  a  pair  of 
another;  the  next  highest  hand  to  this,  and 
the  highest  in  the  game,  was  fours,  and  this 
was  when  fours  of  one  kind  was  held,  say 
four  kings  or  four  aces;  and  that  in  this 
game  it  was  agreed  between  the  players,  be- 
fore they  began  to  play,  that  when  threes  or 
a  better  hand  was  called,  one  chip  was  to 
be  laid  aside  for  the  keeper  of  the  room; 
that  this  agreement  was  generally  made  by  the 
players  before  they  commenced  a  game,  and 
was  a  voluntary  contribution  to  pay  for  use  of 
gas,  fuel,  and  room;  that  he  did  not  suppose 
they  couW  play  in  this  room  without  giving 
something,  as  no  one  could  provide  a  room 
for  nothing;  that  on  the  night  in  question 
they  had  been  playing  from  three  to  four 
hours,  and  had  laid  by,  he  supposed,  from 
ten  to  fifteen  chios,  and  that  the  chips  were 
valued  at  five  cents  each;  that  neither  Black 
nor  the  prisoner  had  been  playing^  in  the 
game,  or  had  anything  to  do  with  it  so 
far  as  he  knew,  except  that  the  chips  had 
been  purchased  from  Black,  who  for  con- 
venience was  to  furnish  the  chips  and  l^epthe 
money  until  the  close  of  the  game,  paying  for 
them  the  same  he  received  for  them,  except 
that  he  was  not  required  to  pay  for  or  redeem 
those  laid  aside  for  the  keeper  of  the  room 
during  the  game;  that  sometimes  one  of  the 
players  was  selected  to  do  this  for  con- 
venience; that  in  this  game  there  were  none 
playing  but  friends,  and  no  one  could  come 
into  the  game  without  their  consent,  and 
none  but  a  friend  or  some  one  personally 
known   to   one   of  the  players   would   have 

been  permitted  to  come  into  the  game; 
898      that  *during  their  play  at  times  b  th 

Black  and  prisoner  were  out  of  the 
room  at  the  same  time;  thatf  a  part  of  the 
money  found  in  the  drawer  was  his,  and  bal- 
ance belonged  to  his  friends  who  were  playing 
in  the  game,  except  so  much  as  might  be  due 
for  chips  laid  aside  for  the  keeper  of  the 
room  ;^  the  money  was  same  paid  to  Black 
for  the  chips  they  were  playing  with;  that 
he  heard  the  officer  ask  for  the  owner  of  the 
money  or  proprietor  of  the  house  to  come  up 
and  see  the  money  counted,  but  said  noth- 
ing; and  that  if  the  game  was  played  long 
enough,  the  keeper  of  the  room,  under  this  j 
arrangement,  was  compelled  to  sret  nearly 
all  of  the  money;  that  he  could,  by  no  possi- 
bility, lose  anything  in  the  game,  and  must. 
under  the  arrangement,  get  a  chip  whenever 
'threes  or  a  better  hand' — i.  e.,  'threes,'  a 
'flush,'  a  'full,'  or  'fours' — were  held  by  any 
player  and  that  player  was  'called';  and  that 
it  was  simply  a  question  of  time  for  him  to 
get  all,  or  nearly  all.  of  the  money  around 
the  table. 

"The  commonwealth  then  introduced  one 
M.  J.  Griffin  as  a  witness,  who  proved  that 
he  had  seen  the  games  of  *keno'  and  *faro*  | 
played  on  other  occasions  and  gave  an  ac- 
count of  those  games,  but  as  neither  of 
those  games  was  played  by  the  prisoner  or 
others  on  the  occasion  to  which  this  pros- 
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ecution  applies,  and  as  the  game  which  was 
played  on  that  occasion  was  hot  a  game  or 
table  of  the  like  kind  with  faro  bank  or  keno 
table,  or  any  of  the  games  or  tables  speci- 
fied in  the  section  on  which  this  prosecu- 
tion is  founded,  it  is  unnecessary  to  insert 
here  the  facts  proved  by  this  witness,  which 
seem  to  be  irrelevant  to  this  case. 

"The  commonwealth  also  proved  by  a  wit- 
ness, one  B.  W.  Hancock,  that  he  was  play- 
ing in  the  game  at  the  time  of  the  arrest  on 
the  night  namedj  that  when  he  went  into 
the  room  he  found  four  men  playing,  and  he 
said  to  Nuckolls,  I  should  hke  to  get  into 
that  game,  when  Nuckolls  said  to  him  the 

game  is  made  up,  I  believe,  I  don't 
888      know  *whether  you  can  get  into  it  or 

not,  but  I  will  ask  them ;  that  Nuckolls 
then  asked  the  players  if  they  had  any  ob- 
jection to  his  (Hancock's)  coming  into  the 
same;  and  they  signified  their  assent,  when 
He  paid  Nuckolls  a  dollar  and  got  from  him  a 
stock  of  chips  and  commenced  playing;  that 
he  had  seen  the  game  played  often,  and 
that  it  was  a  rule  of  the  game  as  played  at 
such  places,  and  had  always  seen  something 
taken  out  for  the  use  of  the  keeper  of  the 
room  whenever  threes  or  a  better  hand  was 
held  and  called;  that  they  generally  took  out 
twice  as  much  as  the  chip  was  worth  for  the 
room  whenever  threes  or  a  better  hand  was 
held  and  called  ^  that  on  this  occasion  they 
were  setting  aside  ten  cents  whenever  threes 
or  a  better  hand  was  called  and  shown;  that 
sometimes,  when  neither  bettor  held  a  pair, 
the  player  having  the  highest  card  would 
win,  and  then  nothing  was  set  aside;  the 
next  highest  hand  to  the  highest  card  was 
when  a  single  pair  was  held,  when  the  man 
holding  the  highest  pair  would  win,  and 
then  nothing  was  laid  aside  for  the  room; 
that  the  next  highest  hand  was  when  two 
pair  beat  one  pair,  and  then  nothing  was 
laid  aside  for  the  house;  that  sometimes  a 
player  would  win  without  showing  the  cards 
he  held,  by  simply  betting  enough  to  scare 
off  his  opponent,  and  then  nothing  was  laid 
aside  for  the  house;  that  the  next  highest 
hand  above  two  pair  was  when  a  player  held 
three  of  one  kind,  and  then  if  a  winning 
was  made  by  a  call  and  showing  the  threes, 
the  chip  was  taken  from  the  winner  and 
laid  aside  for  the  room;  that  the  next  high- 
est hand  above  threes  was  a  flush,  and  if  a 
winning  was  made  by  showing  the  flush  the 
chip  was  laid  aside  for  the  room;  that  the 
next  highest  hand  was  a  full,  and  the  next 
highest  hand  above  a  full  was  when  fours 
were  held,  and  in  each  of  these  cases  a  chip 
was  laid  aside  for  the  room,  but  that  fours 
were  very  seldom  held.  He  also  proved  that 

Sart  of  the  money  found  in  the  drawer  was 
is. 

"The  commonwealth  also  proved  by 
884  a  witness,  one  *Thomas  G.  Black,  that 
he  was  the  renter  of  the  room  in  ques- 
tion, and  the  owner  of  all  the  furniture,  and 
also  of  the  faro  lay-out,  but  that  had  not  been 
used  for  two  years;  that  he  did  not  know 
who  was  the  owner  of  the  chips  found  there 
with  which  the  game  was  played;  that  he 
and  William  P.  Nucholls,  the  prisoner,  were 


jointly  interested  in  the  game;  th^t  he  had 
been  tried  and  acquitted  for  the  same  of- 
fence, and  that  Nuckolls  had  told  him  that 
he  (witness)  could  clear  him  (the  prisoner) 
by  coming  into  court  and  swearing  that  he 
was  not  interested  in  the  game;  which  he 
refused  to  do;  that  Nuckolls  got  one-half  of 
what  was  made  on  the  game,  and  he  (wit- 
ness) got  the  other  half. 

"For  the  defence  it  was  proved  by  one 
witness,  John  Pitt,  that  he  rented  out  prem- 
ises in  question — rented  it  to  Thomas  G^ 
Black;  that  Black  paid  both  the  rent  and  gas 
bill,  and  that  he  never  knew  Nucholls  in  the 
transaction,  or  that  he  had  anything  to  do 
with  it;  that  he  rented  the  rooms  to  Black 
for  a  sleeping  apartment  and  never  knew 
that  any  gaming  was  carried  on  in  there." 

The  game  proved  to  have  been  played  in 
this  case  was  certainly  not  one  of  the  games 
specified  in  the  statute,  Code,  p.  1212,  ch. 
194,  §  1.  It  was  not  a  keeping  or  exhibition 
of  "a  gaming  table,  commonly  called  A  B 
C  or  E  O  table,  or  faro  bank,  or  keno  table." 
And  if  the  case  comes  within  the  terms,  in- 
tent or  meaning  of  the  statute,  it  can  only 
be  because  the  game  proved  to  have  been 
played  in  this  case  was  the  keeping  or  exhi- 
bition of  a  table  of  the  like  kind  with  those 
specified  in  the  said  statute. 

.  Was  it  a  case  of  the  like  kind  as  aforesaid? 
In  what  does  the  likeness  consist?  The  rec- 
ord does  not  show.  Can  the  accused  be  said 
to  have  been  a  keeper  or  exhibitor  of  a  gam- 
ing table  in  the  meaning  of  the  statute?  He 
may  have  owned  or  had  an  interest  in  the 
tables  on  which  the  game  was  played.  He 
took  no  part  in  playing  the  game,  was  not 
always  present  while  it  was  played, 
885  and  had  no  ^interest  in  it  except  that 
he  had  a  chance  to  receive  a  portion  of 
the  winnings,  under  an  agreement  with  the 
parties  to  the  game  to  compensate  him  for 
the  use  of  the  house  and  the  tables  which 
were  used  in  carrying  on  the  game.  The 
amount  received  under  this  agreement  does 
not  appear,  so  far  as  it  is  disclosed  by  the 
record,  to  have  been  an  extravagant  com- 
pensation for  such  use;  but  whether  so  or 
not,  does  not  seem  to  affect  the  question  we 
are  now  considering.  The  game  played  in 
this  case  was  poker,  or  draw  poker. 

In  regard  to  what  is  a  table  of  the  like 
kind  with  those  specified  in  the  statute,  ac- 
cording to  its  true  intent  and  meaninc:,  there 
are  two  decisions  of  this  court  which  seem 
to  settle  the  matter  beyond  all  controversy. 
They  are,  The  Commonwealth  v.  Wyatt.  6 
Rand.  694,  decided  in  1828;  and  Huff's  case, 
14  Gratt.  648,  decided  in  1858. 

In  Wyatfs  case,  supra,  it  was  unanimously 
held  by  the  late  general  court,  in  an  opinion 
delivered  by  Daniel,  J.,  that  "the  distinctive 
feature  in  the  character  of  the  games  called 
ABC  and  £  O  and  faro  bank,  is  that  the 
chances  of  the  game  are  unequal,  all  other 
things  being  equal,  and  thoFe  unequal  chan- 
ces are  in  favor  of  the  exhibitor  of  the  games 
or  tables.  If  other  «ames  resemble  those 
pt-^ndp-rd  firam^a  in  that  distinctive  feature, 
tkey  come  within  the  terms  of  the  17th  sec- 
tion of  the  gaming  act,  (correiponding  with 
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the  1st  section  of  the  present  gaming  act), 
being  'gaming  tables  of  the  same  or  like 
kind',  and  are  liable  to  the  penalties  de- 
nounced against  those  standard  games,  what- 
ever may  be  the  denomination  of  those 
other  games,  and  whether  played  with  cards, 
dice,  or  in  any  other  manner." 

In  Huff's  case,  supra,  it  was  unanimously 
held  by  this  court,  in  an  opinion  delivered 
by  Allen,  P.,  that  "an  indictment  for  gaming 
under  the  1st  section  of  chapter  198  of  the 
Code,  (corresponding  with  the  1st  section  or 
the  gaming  act  in  the  present  Code), 

896  must   charge   the   playing  *of  one   of 
the  games  specified;  or  it  must  show 

by  averment  that  the  gaming  charged  is  of 
the  like  kind  as  those  specified — that  is,  that 
the  chances  of  the  game  are  unequal,  all 
other   things  being   equal." 

These  two  cases  clearly  show  that  the  game 
proved  to  have  been  played  in  this  case  was 
not  a  game  of  the  like  kind  with  any  of  those 
specified  in  the  statute,  as  it  was  clearly  not 
one  of  the  games  so  specified.  The  accused 
was  not  an  exhibitor  of  a  gaming  table  such 
as  seems  plainly  to  be  contemplated  by  the 
statute — a  gaming  table  against  which  the 
betters  at  the  game  risk  their  money.  He 
had  no  interest  in  the  game,  except  as  a 
means  of  compensation  for  the  house,  the 
tables  and  the  gas,  which  were  used  in  carry- 
ing on  the  game.  It  does  not  appear  that 
such  compensation  derived  in  that  way  ex- 
ceeded what  might  reasonably  have  been 
charged  directly  for  the  same  consideration. 
At  all  events,  it  is  not  perceived  how  that 
mode  of  receiving  such  compensation  can 
convert  what  would  otherwise  be  a  lawful 
act  into  one  which  would  be  highly  penal. 
If  it  be  deemed  reasonable  and  proper  that 
the  owner  of  a  house,  receiving  compensa- 
tion in  that  way  for  the  use  of  his  house  and 
his  tables  for  gaming  purposes,  should  be 
punished  as  an  exhibitor  of  a  gaming  table 
under  section  1  of  chapter  194  of  the  Code, 
page  1212,  it  ought  to  be  plainly  so  declared 
by  statute,  instead  of  being  left  as  a  matter 
of  such  forced  and  violent  inference. 

In  the  argument  of  this  case  before  this 
court  the  Arkansas  Code  and  reports  were 
referred  to,  which  seem  to  have  an  iniportant 
bearing  upon  the  case.  In  the  said  Code  of 
1858.  page  369,  chap.  51,  art.  Ill,  §  1,  it  is 
declared,  in  language  very  similar  to  that  of 
our  Code,  that  every  person  who  shall  set 
up.  keep  or  exhibit  any  gaming  table,  &c., 
commonly  called  A  B  C,  E  O.  &c.,  or  any 
faro  bank  or  other  gaming  tabl^,  &c.,  of  the 
like  or  similar  kind,  &c.,  shall  be  deem- 

897  ed  guilty  of  a  misdemeanor,  and  *be 
fined  not  less  than  $100  and  im- 
prisoned not  less  than  thirty  days  nor  more 
than  one  year.  The  subsequent  sections  of 
the  same  article  embrace  the  residue  of  the 
statute  against  gaming. 

In  Stith  V.  State,  13  Ark.  R.  680,  it  was  held 
by  the  supreme  court  of  that  state  that  the 
owner  or  occupant  of  a  house,  &c.,  cannot 
be  indicted  under  the  fourth  section  of  the 
gaming  act  for  permitting  poker  or  any  of 
the  small  games  of  cards  mentioned  in  the 
8th  section  of  the  act  to  be  played  in  his 


house,  &c.,  but  only  for  suffering  some  of 
the  games,  tables,  cardi,  &c.,  embraced  in  the 
previous  sections  to  be  played,  &c.,  therein. 
The  Chief  Justice,  in  delivering  the  opin- 
ion of  the  court  in  that  case,  uses  this 
strong  and  appropriate  language:  "An  at- 
tentive perusal  of  the  statute  makes  the 
conclusion  almost  irresistible  that  the  first 
seven  sections  are  intended  to  relate  exclu- 
sively to  the  banking  games,  whether  called 
by  the  names  specified  or  by  any  new  name 
or  device.  They  are  usually  exhibited  by 
persons  whose  occupation  it  is  to  prey  upon 
the  community,  and  who  are  therefore  pe- 
culiarly obnoxious  to  the  law^s,  which  be- 
sign  also  to  punish  with  equal  severity  those 
who  allow  them  to  be  exhibited  in  their 
houses."     Id.  682. 

See  also  Barkman  v.  The  State,  Id.  pp. 
703  and  705,  and  The  State  v.  Hawkins,  15 
Id.  259. 

The  court  is  therefore  of  opinion  that  the 
said  hustings  court  erred  in  overruling  the 
motion  of  the  prisoner  to  set  aside  the  ver- 
dict because  the  same  was  contrary  to  law 
and  the  evidence  and  grant  him  a  new  trial, 
as  mentioned  in  his  said  fifth  bill  of  excep- 
tions. And  for  that  cause  the  said  judgment 
is  reversed,  the  said  verdict  set  aside,  and 
the  cause  remanded  to  the  said  hustings 
court  for  a  new  trial  to  be  had  therein,  in  con- 
formity with  the  foregoing  opinion. 

898  *The  judgment  was  as  follows: 
The  court  is  of  opinion,  for  reasons 

stated  in  writing  and  filed  with  the  record. 
that  there  is  no  error  in  any  of  the  rulings 
of  the  said  hustings  court  excepted  to  by  the 
first,  second,  third  and  fourth  bills  of  excep- 
tions, made  parts  of  the  record  of  this  cause. 

But  the  count  is  further  of  opinion,  for 
reasons  stated  as  aforesaid,  that  there  is  er- 
ror in  the  ruling  of  the  said  court  excepted 
to  by  the  fifth  of  the  said  bills  of  exceptions, 
made  part  of  the  said  record,  and  that  the 
said  court  erred  in  overruling  the  motion  of 
the  plaintiff  in  error  to  set  aside  the  verdict 
of  the  jury  because  the  same  was  contrao* 
to  law  and  the  evidence  and  grant  him  a 
new  trial;  this  court,  being  of  opinion  th« 
according  to  the  facts  certified  in  the  said 
fifth  bill  of  exceptions  to  have  been  proved 
on  the  trial  of  the  said  cause  in  the  hustings 
court,  the  accused,  the  said  plaintiff  in  er- 
ror, was  not  guilty  of  the  offence  with 
which  he  w^as  charged,  and  of  which  he  was 
convicted  on  the  said  trial. 

Therefore,  it  is  considered,  ordered  aiid 
adjudged  that  the  said  judgment  of  the  said 
hustings  court  be  reversed  and  annulled,  the 
said  verdict  be  set  aside,  and  the  cause  re- 
manded to  the  said  hustings  court  for  a 
new  trial  to  be  had  therein,  in  conformity 
with  the  foregoing  opinion. 

Which  is  ordered  to  be  certified  to  the  said 
hustings  court  of  the  city  of  Richmond. 

Judgment  reversed. 

899  *Shinn  v.  The  Commonwealth. 

March  Term,   1879,  Richmond. 
1.  GraMd  Jury- — Although  one  of  the  forty«ffct 
persons  directed  by  the  judge  to  be  sttnunoned  to 
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serve  as  grand  jurors  for  the  ensuing  twelve 
months,  may  be  incompetent  to  serve  as  a  grand 
juror,  a  grand  jury  of  sixteen  selected  from  this 
list,  all  of  whom  are  competent,  is  a  legal  and  duly 
qualified  grand  jury. 

2.  Special  Grand  Jury. — ^Where  one  of  the 
grand  jury  finding  an  indictment  was  incompetent, 
and  for  that  reason  the  grand  jury  is  dismissed 
and  the  indictment  quashed,  the  court  may  direct 
a  special  grand  jury  of  eight  to  be  summoned  and 
impaneled  at  the  same  term;  and  an  indictment 
found  by  this  grand  jury  is  valid. 

3.  Lareeny — Corporate  Recorda  an  Bvldence 
aflralnut  Officer. — Upon  an  •indictment  against 
S,  the  secretary  of  a  building  fund  association,  for 
the  larceny  of  a  check,  the  property  of  said  associ- 
ation, the  records  of  the  association  whilst  he  was  in 
office,  and  oral  evidence  relating  to  the  organization, 
objects  and  business  of  the  building  association,  the 
appointment  and  duties  of  S  as  secretary,  his  con- 
duct with  respect  to  the  funds  of  the  association 
in  his  hands,  and  his  disposition  and  appropriation 
of  the  check,  for  the  larceny  of  which  he  was  in- 
dicted, are  competent  evidence  against  him. 

4.  Same — ^Indictment  aoralniit  Corporate 
Officer — Corporate  Bxliitence — Collateral 
Attack.* — In  such  a  case  whether  the  building 
fund  association  was  organized  strictly  in  con- 
formity with  the  requirements  of  the  statute,  is 
not  a  proper  subject  of  enquiry,  S  having,  as  sec- 
retary of  the  association,  received  and  wilfully  ap- 
propriated its  funds  or  property,  cannot  be  heard, 
upon  a  criminal  prosecution  therefor  to  contradict 
its  legal  existence. 

5.  SanKe-T—Bmbesslement — Criminal  Intent 
— <^aeation  for  Jury, — The  check  having  been 
given  to  S,  the  secretary,  in  payment  of  a  debt  due 
to  the  association,  was  the  property  of  the  association, 
and  though  payable  to  S,  as  secretary,  it  was  also 
payable  to  bearer,  and  it  was  the  duty  of  S  to  turn  it 

over  to  the  treasurer.      If   S   had  accounted 
900  for  the  money,  that   fact  would,   of   "course, 

show  that  he  had  no  intention  to  appropri- 
ate the  check.  Not  having  done  so,  it  was  a  ques- 
tion for  the  jury,  whether  he  intended  to  embezzle 
the  check.  And  to  convict  him,  it  was  necessary 
that  the  jury  should  be  satisfied  that  this  intention 
existed  before,  or  at  the  time  the  check  passed  into 
the  possession  of  the  bank. 

6.  Same  —  Same  —  ControUlnor  Statute.  — 
Though  the  building  association  was  organized  un- 
der the  act  of  1852,  even  if  that  act  applied  to  a 
prosecution  for. the  embezzlement  of  a  check  by  an 
officer  of  the  association,  the  act  of  February  24th, 
1874,  p.  81,  I  11,  being  subsequent  in  date,  must 
control   the  case. 

7.  Same  —  Sante  —  Criminal     Intent.  —  If     S 


'Corporate  Bxlutence  —  Collateral  At- 
tack.— The  existence  of  a  corporation  de  facto  can- 
not be  inquired  into  collaterally,  but  must  be  at- 
tacked directly  by  a  proceeding  instituted  in  the  name 
of  thesUte.  Pixley  v.  Roanoke,  etc.,  Co.,  75  Va.  320; 
Crump  V.  United  States  Mining  Co.,  7  Gratt.  352.  See 
also  extensive  note,  11  Am.  &  Eng.  Corp.  Cas.,  N. 
S.,  398  et  seq.;  8  Am.  &  Eng.  Enc.  of  Law  (2nd 
Ed.),  754  ei  seq. 

Larceny  and  Bmbe««lement.— The  principal 
case  is  cited  in  support  of  the  proposition  that  proof 
of  embezzlement  will  support  an  indictment  for  lar- 
ceny in  Pitsnogle's  Case,  91  Va.  811.  See  also  Dow- 
dy's Case,  9  Gratt-  727;  Leftwich's  Case,  20  Gratt. 
716;  Price's  Case.  21  Gratt.  846;  Fay's  Case,  28 
Gratt.   912;  DuU's  Case,  25   Gratt.  965. 


900,  901 

drew  the  money  on  the  Avery  check  with  the  in- 
tention of  using  the  same,  for  his  own  purposes, 
and  not  for  the  liquidation  of  the  Avery  debt, 
though  probably  with  the  intention  to  return  the 
same  at  some  future  day,  to  the  building  associa- 
tion, he  is  guilty  of  the  embezzlement  of  the  check. 
8.  Competency  of  Jnrora.f — Where  there  is 
ground  to  believe  that  jurors  named  had  not  formed 
such  decided  opinions  as  disqualified  them  from 
giving  the  prisoner  a  fair  trial,  the  verdict  will 
not  be  set  aside  on  the  ground  that  they  were  in- 
competent  jurors. 

At  the  December  term,  1878,  of  the  corpo- 
ration court  of  Alexandria,  a  grand  jury  of 
eight  members  indicted  George  R.  Shinn 
for  the  larceny  of  a  check  which  was  in  the 
following  words  and  figures: 

Alexandria,  Va.,  August  18th,  1874. 
The  Citizens  Bank  of  Alexandria: 

Pay  to  Geo.  R.  Shinn,  sec'y,  or  bearer,  six 
hundred  and  fifty-three  dollars  50-100. 

Wesley   Avery. 

$653.50. 

The  indictment  contained  two  counts — the 
first  stating  that  the  check  was  the  property 
of  the  Alexandria  Co-operative  Building 
Association  of  Alexandria,  Va.,  and  the  sec- 
ond that  it  was  the  property  of  Wesley 
Avery. 

The  defendant  filed  two  special  pleas;  to 
which  the  attorney  for  the  commonwealth 
demurred;  and  the  court  sustained  the  de- 
murrer. 
901  *The  first  special  plea  stated  that  of 
the  list  of  forty-eight  persons  directed 
by  the  judge  to  be  summoned  to  be  grand 
jurors  for  twelve  months  thereafter,  one  of 
them — Herbert  Bryant — had  been  adjudged 
by  the  court  to  be  the  owner  of  a  mill  and 
disqualified  to  act  as  a  grand  juror;  and  that 
the  grand  jury  which  found  the  indictment 
in  this  case  was  summoned  from  said  list, 
and  not  summoned  to  fill  vacancies  in  a 
grand  jury;  and  so  the  said  list  so  furnished 
as  aforesaid  was  not  a  list  of  forty-eight 
persons  suitable  in  all  respects  to  serve  as 
grand  jurors,  as  required  by  law. 

The  second  special  plea,  after  setting  out 
the  fact  that  Herbert  Bryant,  one  of  the 
grand  jury  of  sixteen  impaneled  and  sworn 
at  said  December  term  of  the  court,  had  been 
adjudged  by  the  court  incompetent,  and  the 
grand  jury  discharged,  states  that  the  court 
directed  the  clerk  to  issue  a  venire  facias  for 
a  special  grand  jury  of  eight,  returnable  the 


tContpetency  of  Jarorn. — In  the  following 
cases  it  was  held  that  the  opinions  formed  by  jurors 
were  not  such  decided  opinions  as  to  disqualify  them 
from  serving;  Clore's  Case,  8  Gratt.  606;  McCune  v. 
Comm.,  2  Rob.  771;  Heath  v.  Comm.,  1  Rob.  735; 
Williams  v.  Comm.,  85  Va.  607;  Hendrick  v.  Comm., 
5  Leigh,  707;  Hall  v.  Comm.,  89  Va.  171;  Maile  v. 
Comm.,  9  Leigh,  661;  Page  v.  Comm.,  27  Gratt.  954; 
Little  V.  Comm.,  25  Gratt.  921;  Brown  v.  Comm.,  2 
Leigh,  769;  Smith  v.  Comm.,  6  Gratt.  696,  697; 
Sprouce  v.  Comm.,  2  Va.  Cas.  375.  For  cases  hold- 
ing jurors  disqualified  because  of  opinions  formed  by 
them,  see  Lithgow  v.  Comm.,  2  Va.  Cas.  297;  Armi- 
stead  V.  Comm.,  11  Leigh,  657;  Dcjarnette  v.  Comm., 
75  Va.  867;  Washington  v.  Comm.,  86  Va,  405. 
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next  day;  that  said  special  grand  jury  were 
summoned  from  the  said  list  furnished  as 
aforesaid;  that  said  ei^ht  persons  so  impan- 
eled and  sworn,  the  said  Herbert  Bryant  not 
being  one,  presented  the  paper  purporting  to 
be  an  indictment,  which  is  the  paper  upon 
which  the  defendant  is  about  to  be  tried. 
And  he  says  that  the  said  December  term, 
1878,  was  a  regular  grand  jury  term,  at  which 
there  should  have  been  a  re^lar  grand  jury 
of  not  less  than  sixteen  qualified  jurors;  that 
the  sixteen  persons  sworn  as  aforesaid  did 
not  constitute  a  regular  grand  jury  at  the 
December  term,  1878,  and  the  summoning 
the  said  special  grand  jury  at  said  December 
term,  1878.  was  illegal,  and  that  the  paper 
presented  by  said  special  grand  jury  at  said 
term,  purporting  to  be  an  indictment  against 
the  defendant,  and  on  which  he  now  stands 
charged,  is  of  no  effect,  null  and  void. 

The  defendant  then  moved  the  court  to 
quash  the  indictment,  but  the  court 
overruled  the  motion.  He  then  demurred 
to  the  indictment  and  each  count  thereof; 
which    being    overruled,    he    pleaded    not 

guilty. 
908        *0n    the    trial    the    jury    found    the 
prisoner  guilty  on   the  first  count  in 
the  indictment,  and  fixed  the  term  of  his  con- 
finement in  the  penitentiary  at  three  years. 

In  the  course  of  the  proceedings  the  pris- 
oner took  seven  bills  of  exceptions  to  rul- 
ings of  the  court,  which  will  be  best  under- 
stood by  a  brief  statement  of  facts. 

The  Alexandria  Co-operative  Building  As- 
sociation of  Alexandria,  Va.,  was  incorporat- 
ed in  1870,  and  was  organized  on  the  8th  of 
September  of  that  year;  though  it  was  one 
of  the  questions  made  in  the  cause  whether 
its  organization  had  been  regular.  Of  this 
association  Edward  S.  Leadbetter  was  pres- 
ident, the  prisoner  was  the  secretary,  and 
continued  as  such  until  the  10th  of  October, 
1876.  A.  H.  Smyth  was  treasurer  until  after 
September,  1875,  when  he  resigned,  and  J. 
H.  Reid  was  elected  his  successor.  The 
meetings  of  the  association  were  held  on  the 
1st  and  3d  Tuesday  evenings  of  each  month, 
and  at  these  meetings  the  stockholders  paid 
the  subscription  on  their  stock  and  the  bor- 
rowers paid  the  premiums  on  their  loans. 
The  secretary  was  on  the  left  and  the  treas- 
urer on  the  right  of  the  president  at  said 
meetings,  and  the  stockholder  would  hand 
the  book  with  the  money  owed  by  him  to 
the  president,  who  would  generally  count 
it  and  say  it  was  correct;  then  the  secretary 
would  receipt  it  i^  the  pass  book  of  said 
stockholder  and  enter  it  on  the  secretary's 
book  to  the  credit  of  the  stockholder,  and  the 
president  would  credit  to  said  stockholder 
the  amount  so  paid  on  the  check  sheet,  and 
the  money  would  be  handed  to  the  treasurer. 

The  secretary  kept  the  books  of  the  asso- 
ciation, and  frequently,  during  the  intervals 
between  the  meetings,  he  received  money  of 
stockholders,  and  settled  the  loans  and  re- 
ceived payments  of  such  loans,  and,  as  a 
rule,  the  money  or  checks  were  reported  and 
accounted  for  by  him  at  the  next  succeeding 
meeting,  and  entered  on  his  secretary's  book 


to  the  credit  of  such  stockholders  or  borrow- 
ers. The  president  would  also  credit  it 
908  on  the  check  sheet  as  of  that  ^meeting, 
and  the  same  was  receipted  for  by  the 
treasurer  to  the  secretary.  Borrowers  were 
permitted  to  settle  their  loans  with  the  sec- 
retary at  any  time,  and  he  was  the  only  per- 
son to  settle  with  them;  and  the  secretary 
received  payments  thereof  in  currency  or 
checks  as  money,  and  turned  over  to  the 
treasurer  what  he  so  received. 

In  August,  1874,  Wesley  Avery  was  a 
member  of  the  association,  and  was  indebt- 
ed to  it  for  money  borrowed.  On  the  18th 
of  August,  1874,  he  called  upon  the  prisoner 
at  his  place  of  business,  in  the  city  of  Al- 
exandria, to  settle  with  him,  as  secretary  of 
the  said  association,  his  indebtedness  to  it. 
The  prisoner  informed  him  that  the  amount 
of  his  said  indebtedness  was  $653.50,  and 
drew  up  a  check,  payable  to  himself  as 
George  R.  Shinn,  secretary,  or  bearer,  for 
that  amount,  and  handed  it  to  Aver>%  who 
signed  it  and  returned  it  to  Shinn,  not  giv- 
ing to  Shinn  any  directions  as  to  the  use  of 
it.  but  intending  it  as  a  payment  of  his  in- 
debtedness to  the  association.  This  check 
was  paid  by  the  bank  to  Shinn,  but  was  not 
returned  or  accounted  for  at  the  meetintjs 
of  the  association,  nor  was  it  known  to  the 
association  that  Avery  had  paid  his  debt  un- 
til after  Shinn  left  Alexandria  in  October, 
1876,  when,  on  application  to  Avery  for  pay- 
ment, he  produced  the  check;  and  upon  ex- 
amination of  the  books  of  the  association 
and  application  to  the  persons  who  appeared 
to  be  debtors,  there  appeared  to  be  other  in- 
stances in  which  Shinn  had  received  pay- 
ments of  debts  without  accounting  for  the 
money.  For  other  facts  bearing  on  the  dif- 
ferent exceptions,  see  the  opinion  of  the 
court,  delivered  by  Staples,  J. 

It  appears  that  eight  indictments  had  been 
found  against  Shinn — one  for  forgery,  and 
the  other  for  embezzlement  and  larceny 
— of  which  the  present  is  numbered  7.  On 
three  of  these  indictments  he  had  been  tried 
and  acquitted  by  the  jury;  and  on  two  oth- 
ers— one  of  which  seems  to  have  been  an 
indictment  for  the  embezzlement  and  lar- 
ceny of  the  same  check  of  Avery — ^the  jury 
could   not  agree  upon  a  verdict,   and  was 

discharged. 
904  *The  first  bill  of  exceptions  relates 
to  the  refusal  of  the  court  to  send 
to  another  county  or  corporation  for  a  jury, 
on  the  ground  that  an  impartial  jury  could 
not  be  obtained  in  the  city  of  Alexandria. 
The  second  relates  to  the  refusal  of  the 
court  to  exclude  from  the  jury  as  evidence 
the  articles  of  association  of  the  Alexandria 
Co-operative  Building  Association  of  Alex- 
andria, Va.  The  third  was  to  the  admission 
as  evidence  of  the  annual  statement  of  the 
secretary  in  the  prisoner's  handwriting,  ren- 
dered to  the  first  meeting  in  September, 
1874.  It  had  been  proved  that  the  constitu- 
tion of  the  association  required  the  secretary' 
and  treasurer  to  make  quarterly  reports  on 
the  first  meeting  in  December,  March  and 
June  of  each  fiscal  year,  and  a  statement 
annually  on  the  first  meeting  in  September, 
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the  end  of  each  fiscal  year;  which  annual 
statement  of  the  secretary  was  required 
to  show  the  standing  Of  each  member,  or 
stock  and  loan  account,  and  the  condition 
of  the  association,  its  assets  and  liabilities. 

The  fourth  bHl  of  exceptions  was  to  the 
refusal  of  the  court  te  exclude  from  the 
jury  all  the  evidence  offered  on  behalf  of 
the  commonwealth  and  set  out  in  this  and 
the  second  and  third  bills  of  exceptions. 

After  all  the  evidence,  both  for  the  com- 
monwealth and  the  prisoner,  had  been  in- 
trodaced,  and  the  case  had  been  argued,  the 
prisoner  moved  the  court  to  give  to  the  jury 
nine  instructions.  Of  these  the  court  gave 
the  4th,  5th,  and  6th  and  7th,  but  refused  to 
give  the  rest,  and  of  its  own  motion  gave 
ine  following: 

1st.  If  the  jury  believed  from  the  evidence, 
beyond  reasonable  doubt,  that  the  Alexan- 
dria Co-operative  Building  Association  was 
a  body  corporate  duly  incorporated  by  the 
laws  of  this  commonwealth;  that  the  check 
described  in  the  said  indictment  was  deliv- 
ered to  the  prisoner  by  Wesley  Avery,  the 
said  check  (or  proceeds  thereof)  to  be  paid 
over  to  the  said  association  in  payment  of 
an  indebtedness  from  the  said  Avery  to  the 
said  association;  that  the  prisoner 
905  ^received  the  said  check  for  the  said 
association;  that  the  said  check  was 
the  property  of  the  said  association;  that 
the  prisoner  presented  the  said  check  to  the 
bank  upon  which  it  was  drawn,  and  ob- 
tained the  money  therefor;  that  he  has  not 
paid  the  said  monev  to  the  said  association 
in  payment  of  said  indebtedness,  but  has 
used  the  same  for  his  own  purpose,  without 
the  permission  or  authority  of  the  said  as- 
sociation; then  if  the  jury  shall  further  be- 
lieve that  the  prisoner,  whilst  the  check  was 
in  his  possession,  and  before  it  had  passed 
from  his  possession  to  the  possession  of  the 
bank,  conceived  the  purpose  of  obtaining 
the  money  on  said  check,  not  for  the  pay- 
ment of  the  said  indebtedness,  but  using  the 
same  for  his  own  purpose,  without  obtain- 
ing the  permission  or  authority  of  the  said 
association — then  the  jury  may  find  the 
prisoner  guilty  under  the  first  count. 

2d.  If  the  jury  believe  from  the  evidence, 
beyond  reasonable  doubt,  that  the  check  de- 
scribed in  the  indictment  was  delivered  to 
the  prisoner  by  Wesley  Avery,  the  check 
itself  (or  the  proceeds  thereof)  to  be  paid 
bv  the  prisoner  to  the  Alexandria  Co-opera- 
tive Building  Association  in  payment  of  an 
irdebtedness  of  the  said  Avery  to  the  said 
association;  that  the  said  association  was  a 
body  corporate,  duly  incorporated  under  the 
laws  of  this  commonwealth;  that  the  pris- 
oner presented  the  said  check  to  the  bank 
tsnon  which  it  was  drawn,  and  obtained  the 
money  therefor,  and  had  not  paid  the  said 
money  either  to  the  said  association  in  pay- 
ment of  the  said  indebtedness,  or  to  the  said 
Avery,  but  had  used  the  same  for  his  own 
purposes,  without  the  permission  or  author- 
ity of  the  said  Avery;  that  said  check  was 
th^  property  of  the  said  Avery;  then  if  the 
jury  shall  further  believe  from  the  evidence. 


beyond  reasonable  doubt,  that  the  prisoner, 
whilst  the  check  was  in  his  possession,  and 
before  it  had  passed  to  the  possession  of  the 
bank,  conceived  the  purpose  of  obtaining 
the  money  on  said  check,  and  using  the 
same,  not  for  the  payment  of  the  said 
906  ^indebtedness  or  of  paying  the  same 
to  the  said  Avery,  but  to  use  the 
same  for  his  own  purposes,  without  obtain- 
ing the  permission  or  authority  of  the  said 
Avery — the  jury  may  find  the  prisoner  guilty 
under  the  second  count. 

3d.  To  justify  the  jury  in  finding  the  pris- 
oner guilty  under  the  first  count,  they  must 
believe  from  the  evidence,  beyond  reason- 
able doubt,  all  the  facts  as  stated  in  the  first 
instruction.  To  find  the  prisoner  guilty  un- 
der the  second  count,  they  must  believe  all 
the  facts  as  stated  in  the  second  instruction. 
If  they  do  not  believe  all  the  facts  as  stated 
in  one  or  the  other  of  said  instructions,  be- 
yond reasonable  doubt,  they  will  find  the 
prisoner  not  guilty. 

To  the  refusal  of  the  court  to  give  said 
instructions  as  asked,  and  to  the  action  of 
the  court  in  giving  the  1st,  2d  and  3d  in- 
structions, the  defendant  excepted,  and 
prays  that  this  his  fifth  bill  of  exceptions 
may  be  signed,  sealed  and  enrolled;  which 
is  accordingly  done. 

The  sixth  exception  is  to  the  answutr  of 
the  court  to  an  enquiry  of  the  jury.  Ana  the 
seventh  is  to  the  refusal  of  the  court  to  set 
aside  the  verdict  and  grant  the  prisoner  a 
new  trial;  which  was  asked  on  the  grounds 
that  the  verdict  was  contrary  to  the  evidence, 
and  law,  and  other  grounds;  and  among 
them,  that  three  of  the  jurors  named  were 
not  competent  jurors  on  account  of  prejudice 
and  bias  against  the  accused. 

The  court  having  sentenced  the  prisoner 
in  accordance  with  the  verdict,  he  applied 
to  this  court  for  a  writ  of  error;  which  was 
awarded. 

Chas.  E.  Stuart,  for  the  prisoner. 

Attorney-General  and  Samuel  G.  Brent, 
for  the  commonwealth. 

STAPLES,  J.,  delivered   the  opinion   of 
the  court. 
907  *The  court  is  of  opinion  that  the  de- 

fendant's first  plea  in  abatement  does  not 
present  any  proper  matter  of  defence  to  the 
indictment.  The  design  of  the  statute  in  re- 
quiring the  judges  of  the  several  county  and 
corporation  courts  to  select  from  the  quali- 
fied voters  forty-eight  persons,  who  shall  be 
grand  jurors  for  the  next  twelve  months 
thereafter,  was  merely  to  secmrc  a  sufficient 
number  of  qualified  grand  jurors,  during 
that  period.  When  a  qualified  grand  jury  is 
obtained  from  those  thus  selected  it  is  no 
valid  objection  to  it,  that  others  on  the  list 
of  forty-eight  may  perchance  be  disqualified. 
The  proposition  asserted  in  the  plea  is,  that 
any  one  of  the  forty-eight  is  incompetent 
to  serve,  that  of  itself  will  vitiate  an  indict- 
ment found  by  a  grand  jury,  each  one  of 
which  possesses  every  necessary  qualifica- 
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tion.     To  state  the  proposition  is  to  give  the 
refutation.    See  acts  1877-8,  p.  330. 

With  respect  to  the  matter  of  the  second 
plea  in  abatement  it  is  sufficient  to  say  that 
the  first  grand  jury  impaneled  at  the  De- 
cember term,  1878,  was  a  regular  grand  jury 
within  the  true  intent  and  meaning  of  the 
statute,  although  one  of  the  persons  serv- 
ing thereon  may  have  been  disqualified,  and 
for  that  cause  the  indictment  pronounced 
defective.  Upon  the  discharge  of  that  grand 
jury  it  was  competent  for  the  court,  if  the 
public  interests  required  it,  to  proceed  at 
once  to  impanel  a  special  grand  jury,  con- 
sisting of  eight  persons,  as  was  done  in  the 
present  case. 

The  court  is  therefore  of  opinion,  the  cor- 
poration court  did  not  err  in  sustaining  the 
demurrer  to  the  two  pleas  in  abatement. 

The  court  is  further  of  opinion  the  corpor- 
ation court  did  not  err  in  overruling  defend- 
ant's motion  to  summon  a  jury  from  another 
county  or  corporation.  Whatever  prejudice 
may  have  prevailed  against  the  defendant, 
if  such  there  was,  growing  out  of  the  al- 
leged commission  of  other  offences  involv- 
ed in  previous  trials,  none  was  shown 
908  ♦to  exist  in  the  present  case.  There 
was  not  the  slightest  reason  for  sup- 
posing the  defendant  could  not  obtain  a  fair 
trial  by  a  jury  of  the  vicinage.  ■  Indeed,  the 
motion  of  the  defendant  was  not  made  until 
after  fourteen  qualified  jurors  had  been 
obtained,  and  the  entire  number  was  in  a 
short  time  procured  without  the  slightest 
difficulty. 

The  court  is  further  of  the  opinion,  the 
corporation  court  did  not  err  in  admitting 
the  evidence,  oral  and  documentary,  set  out 
ill  the  defendant's  second,  third  and  fourth 
bills  of  exception.  That  evidence  related  to 
the  organization,  objects  and  business  of 
the  "building  association,"  of  which  defend- 
ant was  a  member,  his  appointment  and  du- 
ties as  secretary  of  the  association,  his  con- 
duct with  respect  to  the  funds  of  the  asso- 
ciation in  his  hands,  and  his  disposition  and 
appropriation  of  the  check,  for  the  larceny 
of  which  he  was  then  on  trial.  Whether  the 
association  was  organtced  strictly  in  con- 
fprmity  with  the  requirements  of  the  stat- 
ute was  not  a  proper  subject  of  enquiry. 
The  defendant  having,  as  secretary  of  the 
association,  received  and  willfully  appropri- 
ated its  funds  or  property,  could  not^  be 
heard,  upon  a  criminal  prosecution  against 
him  therefor,  to  contradict  its  legal  existence. 
This  is  not  the  case  of  a  suit  brought  by  the 
corporation  to  enforce  its  rights,  when,  if 
the  fact  of  its  legal  existence  is  put  in  con- 
troversy upon  the  issue,  the  corporation  may 
be  called  upon  to  establish  its  existence. 
Nor  is  it  the  case  of  a  quo  warranto,  where 
the  government  calls  upon  the  company  to 
establish  its  legal  corporate  powers  and  or- 
ganization. The  case  here  is  of  a  public 
prosecution  for  a  crime,  where  the  corpora- 
tion is  no  partv,  and  is  merely  collaterally 
introduced  as  being  intended  to  be  preju- 
diced by  the  commission  of  the  crime.  United 
States  V.  Amedy.  11  Wheat.  R.  392. 

The  court  is  further  of  opinion,  that  the 


corporation  court  having  certified  the  evi- 
dence adduced  an  the  tri^l,  and  not  the  facts 
proved,  it  is  not  the  province  of  this 

909  *court  to  review  the  finding  of  the 
jury,  unless  it  is  manifest  the  testi- 
mony is  plainly  insufficient  to  warrant  the 
verdict.  The  defendant  is  charged  with  the 
larceny  and  embezzlement  of  a  check,  the 
property  of  the  association.  It  is  insisted  that 
he  cannot  be  convicted  of  the  offence,  be- 
cause the  check  was  payable  to  him  or  his  or- 
der, and  it  was  his  right  as  weU  as  his  duty  to 
collect  the  money;  and  if  the  defendant  was 
guilty  of  any  offence,  it  was  the  larceny  of 
the  money,  and  not  of  the  check.  In  the  first 
place,  the  check  was  not  the  property  of  the 
defendant,  but  of  the  association.  It  was  pay- 
able to  him  as  secretary,  and  was  received  by 
him  as  such  in  payment  of  a  debt  due  the 
association.  It  was  also  made  payable  to 
bearer,  the  object  being  not  only  to  identify 
the  check  as  trust  property,  but  to  enable  any 
proper  officer  of  the  association  to  collect 
the  money  thereon.  It  was  plainly  the  de- 
fendant's duty  not  to  collect,  but  to  tiwn 
over  the  check  to  the  treasurer.  Had  tfce  de- 
fendant duly  accounted  for  the  money,  that 
fact  would  of  course  establish  the  fact  that 
he  had  no  intention  to  appropriate  the  check. 
Not  having  done  so.  it  was  a  qvestion  for 
the  jury  whether  he  intended  to  eaibezzle 
the  check.  The  corporation  court  very  prop- 
erly instructed  the  jury  they  must  be  satis- 
fied this  intention  existed  before  or  at  the 
time  the  check  passed  into  possession  of  the 
bank.  The  jury  were  satisfied,  from  all  the 
circumstances,  that  such  was  the  fact,  and 
we  find  nothing  in  the  case  to  warrant  this 
court  in  interfering  with  the  verdict. 

The  act  of  24th  February,  1W4,  would  seem 
directly  to  apply  to  the  case.  The  first  sec- 
tion provides  "that  if  any  person  shall  wrong- 
fully and  fraudulently  use,  dispose  of,  con- 
ceal, and  embezzle,  any  money,  bill,  note. 
check,  order,  bond,  draft,  receipt,  biH  of  lad- 
ing, or  any  other  property,  which  he  shall 
have  received  for  another,  or  for  his  em- 
ployer, principal,  or  bailor,  or  by  virtue  of  his 
office,  trust,  or  employment,  or  which 

910  shall  have  been  entrusted  *or  delivered 
to  him  by  another,  or  by  any  conrt. 

corporation,  or  company,  he  shall  be  deemed 
guilty  of  the  larceny  thereof."  It  has  been 
argued  that  by  the  act  of  1852,  under  which 
this  association  was  organized,  the  offence 
with  which  the  defendant  is  charged  is  a 
mere  misdemeanor.  The  penalties  prescribed 
by  the  act  of  1852  relate  to  acts  done  with- 
out felonious  intent,  and  not  to  the  crime 
of  embezzlement  or  larceny.  If  this  were  not 
so,  if  the  act  of  1852  could  be  construed  as 
applying  to  a  prosecution  like  the  present 
still  the  act  of  1874,  already  cited,  being 
subseqtient  in  date,  must  control  the  case. 
See  Acts  of  1874.  p.  81,  §  11. 

The  court  is  further  of  opinion,  that  the 
corporation  court  did  not  err  in  refusinsj  to 
give  defendant's  second,  third,  fourth,  fifth, 
seventh  and  ninth  instructions. 

The  matter  of  all  these  instructions,  ex- 
cept the  last,  has  been  disposed  of  in  con- 
sidering the  evidence.  If  the  defendant  could 
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be  legally  convicted  of  embezzling  the  check 
under  the  facts  and  circumstances  already 
mentioned,  these  instructions  were  properly 
refused  by  the  court.  With  reference  to  the 
ninth  instruction,  it  is  only  necessary  to  say 
that  the  mere  fact  the  defendant  became 
civilly  liable  to  the  association  by  appropri- 
ating its  money,  did  not  at  all  affect  the 
question  of  his  criminal  responsibility  if  he 
acted  with  a  felonipus  intent. 

The  court  is  further  of  opinion,  that  the 
corporation  court  committed  no  error  in  the 
answer  it  gave  to  the  enquiry  of  the  jury  set 
out  in  the  sixth  bill  of  exceptions.  The  jury, 
after  retiring  to  consult  of  their  verdict,  re- 
turned into  court  and  propounded  the  fol- 
lowing question:  "The  jury  wish  to  know  if 
the  prisoner  drew  the  money  on  the  Avery 
check,  with  the  intention  of  using  the  same 
for  his  own  purposes,  and  not  for  the  liqui- 
dation of  the  Avery  indebtedness,  but  prob- 
ably with  the  intention  to  return  the  same 
at  some  future  day  to  the  building  associa- 
tion, can  they  find  him  not  guilty?"  To 
which    the    judge    replied,    "I     answer    the 

question  in  the  negative." 
911  ♦Now,  it  is  to  be  observed,  the  only 

matter  as  to  which  the  jury  desired  in- 
formation was  whether,  if  the  defendant  took 
the  money,  the  proceeds  of  the  check,  in- 
tending probably  to  return  it  at  some  future 
day,  they  would  be  justified,  on  that  ground, 
in  finding  him  not  guilty.  Very  properly  the 
court  answered  the  question  in  the  negative. 
The  court  might  have  gone  on  to  explain  the 
matter  more  fully  to  the  jury,  if  it  deemed 
any  further  explanation  necessary;  it  had, 
however,  already  given  a  number  of  instruc- 
tions applying  to  the  case,  in  its  various  as- 
pects, and  it  is  obvious  the  jury  only  desired 
information  upon  the  point  to  which  their 
enquiry  was  addressed.  The  court,  therefore, 
very  properly  contented  itself  with  a  direct 
and   simple  response  to  that  enquiry. 

The  court  is  further  of  opinion,  the  corpo- 
ration court  did  not  err  in  overruling  the  de- 
fendant's motion  for  a  new  trial  upon  the 
ground  that  the  verdict  was  contrary  to  the 
evidence.  This  has  already  been  disposed  of 
in  effect  in  considering  another  branch  cf 
the  case,  and  nothing  further  need  be  added 
on  the  subject.  The  motioti  for  a  new  trial 
was,  however,  based  upon  the  further  ground 
that  certain  members  of  the  jury,  haying 
made  up  and  expressed  decided  opinions 
with  respect  to  the  guilt  of  the  defendant, 
were  not  qualified  to  give  him  a  fair  trial. 

Upon  that  point,  all  that  is  necessary  to  be 
said  is  that  the  affidavits,  statements,  and  ex- 
aminations of  the  several  jurors  and  witnesses 
showed  that  the  remarks  attributed  to  the 
objectionable  jurors  had  been  misunderstood 
by  the  hearers.  At  all  events,  there  was  good 
ground  to  believe  that  neither  of  them  had 
formed  such  decided  opinions  as  disqualified 
them  from  giving  the  defendant  a  fair  trial. 

For  these  reasons  we  are  of  opinion  that 
there  is  no  error  in  the  judgment  of  the  cor- 
poration court,  and  the  said  judgment  must 
be  affirmed. 

Judgment  affirmed. 


912  ♦Dean  v.  The  Commonwealth. 

July    Term.    1879.    Wythcville. 
Absent,   Moncure,  P.,  and  Anderson,  J. 

1.  Criminal  Cane — Refaaal  to  Set  Ajilde 
Verdict— Appeal— Review.*  —  Where,  in  a 
criminal  case,  a  bill  •£  excejition  taken  to  the  re- 
fusal of  the  court  to  set  aside  the  ver^ct  on  the 
ground  that  it  is  not  warranted  by  the  evidence 
sets  out  the  evidence  and  not  the  facts  proved,  the 
appellate  court  can  only  consider  the  evidence  in- 
troduced by  the  comnionwealth,  and  will  not  re- 
verse the  judgment  unless  upon  that  evidence,  taken 
to  be  true,  the  decision  of  the  c«urt  below  appears 
to  be  erroneous.     Read's  case,   22   Gratt.   924. 

2.  Murder  —  Clrcmmstaatlal  Bvldence.t  — 
Circumstantial  evidence  must  always  be  scanned 
with  great  caution,  and  can  never  justify  a  verdict 


'Evidence — Appeal — Review. — The  principal 
case  is  citea,  and  the  rule  under  which  the  exceptor's 
evidence  is  rejected,  and  only  that  of  the  other  side 
considered,  is  followed  in  Proctor  v.  Spiatley,  78  Va. 
264;  Taylor  v.  Comm.,  77  Va.  692;  Pruner  &  Clark 
V.  Comm.,  82  Va.  116;  Daingerfield  v.  Thompson,  33 
Gratt.  141;  Hanriot  v.  Sherwood,  82  Va.  3;  Moses  v. 
Old  Dominion,  etc.,  Co.,  82  Va.  21;  State  v.  Baker, 
33  W.  Va.  337.  See  also  4  Min.  Inst.  (2nd  Ed.) 
827  et  seq.  And  see  Finchim  v.  Comm.,  83  Va.  690, 
where  the  principal  case  is  also  citea. 

Same  —  Same  —  Same  —  Ctnallflnatlon  of 
Rale  ivhere  Evidence  Certified. — In  Muse  v. 
Stern,  82  Va.  36,  the  court,  referring  to  the  above 
stated  rule,  said:  "By  a  line  of  decisions  beginning 
with  Carrington  v.  Bennett,  1  Leigh,  340,  decided  as 
early  as  1829,  it  was  quickly  established,  as  a  quali- 
fication of  the  rule,  that  if  the  bill  of  exceptions  con- 
tains a  certificate  of  the  oral  testimony  given  on  the 
trial,  the  appellate  court  would  review  and  reverse  the 
judgment,  if,  after  rejecting  all  the  oral  testimony  of 
the  excepting  party,  and  giving  fi^ll  force  and  credit 
to  the  evidence  of  the  adverse  party,  judgment  still 
appears  to  be  wrong.  Rohr  v.  Davis,  9  Leigh,  30; 
Pasley  v.  English,  5  Gratt.  141;  Carrington  v.  God- 
din,  13  Gratt.  587;  Gimmi  v.  Cullen,  20  Gratt.  439; 
Read's  Case,  22  Gratt.  924;  Danville  Bank  v.  Wad- 
dill,  31  Gratt.  469;  Dean's  Case,  S2  Gratt.  912; 
Creekmur  v.  Creekmur,  75  Va.  432;  Taylor's  Case,  77 
Va.  692.  This  qualification,  while  it  restricts  the 
operation  of  the  rule  laid  down  in  Bennett  v.  Harda- 
way,  does  not  contravene  the  principle  of  that  case." 

fCrlmlnal  Cases  —  Clrcnmstantlal  Evi- 
dence.— The  principal  case  is  cited,  and  its  holding 
that  circumstantial  evidence  can  never  justify  a  ver- 
dict of  guilty,  especially  of  murder  in  the  first  degree, 
unless  the  circumstances  are  of  such  a  charac- 
ter and  tendency  as  to  produce  upon  a  fair  and  un- 
prejudiced mind  a  moral  conviction  of  the  guilt  of  the 
accused  beyond  all  reasonable  doubt,  is  afiirmed  in 
Cluverius  v.  Comm.,  81  Va.  882;  Moses  v.  Old  Do- 
minion, etc.,  Co.,  81  Va.  22;  Payne  v.  Grant,  81  Va. 
164;  Anderson  v.  Comm.,  83  Va.  3^y;  Brown  v. 
Comm.,  87  Va.  220;  Nicholas'  Case,  91  Va.  750;  State 
v.  Musgravc,  43  W.  Va.  696;  Baker's  Case,  33  W.  Va. 
371.  In  Cluverius  v.  Comm.,  supra,  it  was  held  that 
the  circumstantial  evidence  justified  a  verdict  of 
murder   in    the   first   degree. 

In  State  v.  Morgan,  35  W.  Va.  268,  it  is  said: 
"Dean's  Case,  32  Gratt.  912,  by  no  means  asserts 
that,  to  warrant  a  conviction  upon  circumstantial  evi- 
dence, time,  place,  motive,  means,  and  conduct  must 
each  and  all   concur  in   pointing  out  the   prisoner  as 
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of  guilty,  especially  of  murder  in  the  first  degree, 
the  penalty  of  which  is  death,  unless  the  circum- 
stances proved  are  of  such  a  character  and  tend- 
ency as  to  produce  upon  a  fair  and  unprejudiced 
mind  a  moral  conviction  of  the  guilt  of  the  ac- 
cused beyond  all  reasonable  doubt.  • 
8.  Same — Same — Svfliciency  of  Bvideiice.* 
— On  a  trial  for  murder,  the  evidence  connecting  the 
accused  with  the  killing  is  wholly  circumstantial; 
but  as  to  time,  place,  motive,  means  and  conduet, 
it  concuis  in  pointing  out  the  accused  as  the  per- 
petrator of  the  crime — Held:  Accused  was  prop- 
erly convicted  of  murder  in  the  first  degree. 

At  the  July  term,  1877.  of  the  county  court 
of  Scott  county,  Daniel  Dean  was  indicted 
for  the  murder  of  Henry  E.  Fugate.  There 
were  two  trials  of  the  case,  in  which  the  jury 
could  not  agree.  The  third  ^rial  took  place 
at  the  May  term,  1878,  before  a  jury  which 
had  been  brought  from  the  county  of  Wash- 
ington, and  the  prisoner  was  found  guilty  of 
murder  in   the  first  degree,  and   the   court 

sentenced  him  to  be  hung. 
913  ♦Upon  the  trial  the  prisoner   took 

several  exceptions  to  the  rulings  of 
the  court  admitting  evidence  offered  by  the 
commonwealth;  but  they  seem  to  be  of  little 
importance.  He  also  excepted  to  the  opinion 
of  the  court  overruling  his  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  was  not 
warranted  by  the  evidence.  This  exception 
contains  all  the  evidence  introduced  before 
the  jury,  and  gives  the  testimony  of  many 
witnesses  examined  by  the  commonwealth 
?nd  by  the  prisoner,  and  except  as  to  the 
fact  that  Fugate  was  shot,  is  wholly  circum- 
stpntial. 

The  prisoner  obtained  a  writ  of  error  to 
th«*  circuit  court  of  the  county,  where  the 
judgment  was  affirmed;  and  he  then  ob- 
tr^ned  a  writ  of  error  and  supersedeas  to 
this  court. 

Patrick  Hagan,  for  the  prisoner. 

The  Attorney-General,  for  the  common- 
wealth. 

CHRISTIAN,  J.,  delivered  the  opinron  of 
the  court 

Daniel  Dean  was  indicted  in  the  county, 
court  of  Scott  county  for  the  murder  of 
Henry  K.  Fugate.  He  was  found  guilty  of 
murder  in  the  first  degree,  and  sentenced  to 


the  guilty  agent,  and  that,  if  one  of  those  elements 
be  wanting,  there  can  be  no  conviction.     It  only  says 
;    that,  when  all  these  elements  do  concur,  a  strong  case 
is  made  against  him." 

*!Vevr  Trial — SafllelencT  of  Bvld«nce. — In 
Russell  V.  Comm.,  78  Va.  404,  the  court,  in  affirming 
the  principal  case,  said:  "The  law  relating  to  the 
granting  of  the  new  trials  is  well  settled  and  famMiar. 
When  some  evidence  has  been  given  which  tends  to 
prove  the  fact  in  issue,  or  the  evidence  consists  of 
circumstances  or  presumptions,  a  new  trial  will  not 
be  granted  merely  because  the  court,  if  upon  the  jury, 
would  have  given  a  diflFerent  verdict.  To  warrant  a 
new  trial  in  such  cases,  the  evidence  should  be  plainly 
Insuffteient  to  warrant  the  finding  of  the  jury.  And 
U«s  resiriction  applie*  a  fortiari  to  an  appellate  court. 
Grayson's  Case,  6  Gratt.  712;  Dean*s  Case,  32  Id.  912." 


be  hanged.  His  case  was  carried,  by  writ  of 
error,  to  the  circuit  court  of  said  county, 
and  that  court  affirmed  the  judgment  of  the 
county  court.  To  this  judgment  of  the  cir- 
cuit court  a  writ  of  error  was  awarded  by 
this  court. 

It  appears  from  the  record  before  us  that 
between  the  hours  of  eight  and  nine  o'clock 
on  the  morning  of  Monday,  the  25th  June, 
1877,  Henry  E.  Fugate,  while  plowing  m  his 
field,  was  shot  in  the  back  by  an  tMseen  as- 
sassin, concealed  in  the  brush  on  the  edge  of 
the  field.  This  field  was  between  two  hun- 
dred and  fifty  and  three  hundred  yards  from 
the  home  of  the  deceased.  His  wife  was  io 
the  garden  watering  her  plants,  when 

914  she  heard  a  gun  fired  '^in  the  direc- 
tion of  the  field,  and  immediately  heard 

her  husband's  cries,  and  looking  in  the  direc- 
tion from  which  the  sound  of  the  gun  and 
the  cries  proceeded,  saw  the  horse  with 
which  her  husband  had  been  plowing  run- 
ning through  the  field.  She  hastened  at  once 
to  the  spot,  and  found  her  husband  lying  on 
the  ground,  supporting  himself  on  his  arm, 
with  his  legs  stretched  out.  When  she 
reached  him,  she  enquired  what  was  the 
matter.  His  reply  was,  "I  am  shot.  Some 
one  has  shot  me  from  the  brush."  So  far  as 
the  record  shows,  these  were  the  only 
words  spoken  by  the  deceased.  He  was 
taken  to  his  home  by  some  of  his  neighbors: 
physicians  were  sent  for.  who  administere<i 
to  the  wounded  man  as  best  they  could,  but 
the  wound  proved  fatal,  and  he  died  on  the 
following  Wednesday. 

Daniel  Dean  (the  plaintiff  in  error)  was 
arrested  and  indicted  in  the  county  court  f*f 
Scott  county,  for  the  murder  of  Fugate. 
There  were  two  mistrials,  the  jury  failing 
to  agree  in  each.  At  the  third  trial,  a  jury 
brought  from  another  county  found  a  ver- 
dict of  murder  in  the  first  degree. 

Numerous  witnesses  were  examined.  The 
evidence  is  all  certified.  It  is  altogether  cir- 
cumstantial. There  is  no  direct  evidence  as 
to  the  person  who  fired  the  fatal  shot. 

Now,  in  the  very  outset  in  this  case  two 
things  must  be  borne  in  mind — first,  that 
circumstantial  evidence  must  always  He 
scanned  with  great  caution,  and  can  never 
ji'stify  a  verdict  of  guilty,  especially  of  mur- 
der in  the  first  degree,  the  penalty  of  which 
is  death,  unless  the  circumstances  proved 
are  of  such  a  character  and  tendency  as  to 
produce  upon  a  fair  and  unprejudiced  mind 
a  moral  conviction  of  the  guilt  of  the  ac- 
cused beyond  all  reasonable  doubt  But 
secondly,  it  must  also  be  remembered  that 
there  are  some  crimes  committed  with  such 
secrecy  that  to  require  the  production  of  a 
witness  who  saw  the  act  committed  would 
be  to  defeat  public  justice,  to  deny  all  pro- 
tection to  society,  to  let  the  greatest  of- 
fenders go  free,  and  the  most  heinous 
crimes  go  unpunished. 

915  *No    direct    evidence    can^  ever  be 
produced   in   a  case   like   this,   where 

the   assassination   is   secret,   and  where  no 
human  eye.  not  even  th:\t  of  the  unhappy 
victim,   could   see   the   hidden    foe. 
Of  necessity,  and  from  the  very  nature  of 
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the  case,  such  a  fact  can  only  be  proved  by 
circumstantial  evidence. 

Keeping  these  two  considerations  con- 
stantly in  view,  let  us  now  examine  the  case 
before  us  with  that  careful  and  patient  de- 
liberation which  the  grave  and  solemn  is- 
sues of  life  and  death  demand  at  our  hands. 

And  first,  it  is  a  subject  of  remark  that 
during  the  long  trial  in  the  county  court  no 
objection  is  made  (as  is  frequently  the 
case),  as  to  the  misconduct  of  the  jury,  as 
to  any  outside  influence,  as  to  a  separation 
of  the  jury,  as  to  any  influence  of  the  force 
of  popular  excitement,  as  to  any  charge  of 
prejudice  and  partiality. 

No  exception  is  taken  by  the  astute  and 
learned  counsel  for  the  prisoner  to  the  con- 
duct of  the  jury  during  the  trial.  The  jury  is 
brought  from  a  distant  county.  They  are  free 
from  local  prejudice,  or  the  influence  of  local 
excitement,  produced  by  so  shocking  a  crime. 
They  have  no  acquaintance  either  with  the 
accused  or  with  the  deceased.  There  is  not  a 
word  in  the  record  to  impeach,  in  the  slight- 
est degree,  the  integrity  and  impartiality  of 
the  jury.  Whatever  else  may  be  uncertain, 
it  is  certain  that  the  prisoner  had  a  fair  trial 
before  a  fair  and  impartial  jury. 

The  verdict  of  this  jury  was  approved  by 
the  judge  who  presided  at  the  trial,  and  who 
saw  and  heard  the  witnesses,  and  his  judg- 
ment, refusing  to  set  aside  the  verdict  and 
grrant  a  new  trial,  was  affirmed  by  the  judge 
of  the  circuit  court. 

The  grounds  of  error  assigned,  and  re- 
lied upon  here  by  the  learned  counsel  for 
the  prisoner,  are  as  follows: 

1st.  Because  the  verdict  is  contrary  to 
the  evidence. 

2d.  Because  the  evidence  is  plainly  insuffi- 
cient to  warrant  the  finding  of  the  jury. 
916  ♦Sd.  Because  certain  evidence  (set 
forth  in  the  pVevious  bills  of  excep- 
tion), offered  by  the  commonwealth  aod  ad- 
mitted by  the  court,  was  inadmissible. 

Before  we  proceed  to  consider,  in  their 
proper  order,  these  assignments  of  error,  it 
is  well  to  advert  to  certain  rules  of  universal 
application,  laid  down  by  this  court,  in  refer- 
ence to  the  manner  in  which  an  appellate 
court  must  consider  a  motion  for  a  new 
trial,  upon  the  grounds  set  forth  in  the  first 
t^wo  assienments  of  error. 

And  first  it  is  to  be  observed  that  the 
facts  proved  are  not  certified  by  the  court 
below;  but  that  the  bills  of  exception  con- 
tain a  cprtificate  of  the  evidence  only. 

In  such  a  case,  as  has  been  repeatedly  de- 
clared bv  this  court,  the  appellate  court  can 
only  consider  the  evidence  introduced  by  the 
commonwealth,  and  will  not  reverse  the 
judipnent  unless,  after  rejecting  all  the  parol 
evidence  for  the  exceptor,  and  giving  full 
faith  and  credit  to  that  of  the  adverse  party, 
the  decision  of  the  court  below  still  appears 
to  be  wrong.  Reed's  case,  22  Gratt.  924,  and 
cases  there  cited,  Gimmie  v,  Cullen,  20  Gratt 
and  439.  and  cases  there  cited.  In  other  words, 
the  appellate  court  in  considering  the  case 
mnst  discard  all  the  evidence  introduced  by 
the  prisoner,  and  admitting  the  truth  of  the 
commonwealth's   evidence,  the   enquiry  al- 


ways is.  Is  the  verdict  contrary  to  that  evi- 
dence. Is  that  evidence  (admitted  to  be 
true)  insufficient  to  warrant  the  verdict  of 
the  jury.  And  if  the  case  be  one  entirely  of 
circumstantial  evidence,  the  further  enquiry 
is,  are  the  circumstances  given  in  evidence 
of  such  a  character  and  tendency  as  to  pro- 
duce  upon  a  fair  and  unprejudiced  mind  a 
moral  conviction  of  the  guilt  of  the  accused 
beyond  all  reasonable  doubt? 

There  are  other  rules  clearly  and  dis- 
tinctly laid  down  by  this  court,  in  respect 
to  new  trials,  which  must  govern  the  case 
before  us,  and  may  be  succinctly  stated  as 
follows:    A  new  trial  will  be  granted — 

1.  Where  the  verdict  is  against  law. 

917  This  occurs  when  ♦the  issue  involves 
both  law  and  fact,  and  the  verdict  is 

against  the  law  of  the  case  on  the  facts 
proved. 

2.  Where  the  verdict  is  contrary  to  the 
evidence.  This  occurs  where  the  issue  in- 
volves matter  of  fact  only,  and  the  facts 
proved  required  a  different  verdict  from 
that  found  by  the  jury. 

3.  Where  the  verdict  is  without  evidence  to 
support  it.  This  occurs  where  there  has  been 
no  proof  whatever  of  a  material  fact,  or  not 
sufficient  evidence  of  the  fact  or  facts  in 
issue,  where  some  evidence  has  been  given 
which  tends  to  prove  the  facts  in  issue;  or 
where  the  evidence  consists  of  circumstances 
and  presumptions,  a  new  trial  will  not  be 
granted  merely  because  the  court,  if  upon 
the  jury,  would  have  given  a  different  ver- 
dict. To  warrant  a  new  trial  in  such  cases 
the  evidence  should  be  plainly  insufficient  to 
warrant  the  finding  of  the  jury.  This  restric- 
tion applies  a  fortiori  to  an  appellate  court. 
For  in  the  appellate  court  there  is  super- 
added to  the  weight  which  must  be  given  to 
the  verdict  of  a  jury  fairly  rendered,  that  of 
the  opinion  of  the  judge  who  presided  at 
the  trial,  which  is  always  entitled  to  pecu- 
liar respect  upon  the  question  of  a  new  trial. 

4.  A  new  trial  asked  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence  ought 
to  be  granted  only  in  a  case  of  plain  devia- 
tion from  right  and  justice.  And  this  court 
will  set  aside  a  verdict  on  such  a  motion 
only  in  a  case  where  the  jury  have  plainly 
decided  against  the  evidence,  or  without 
evidence.  Blosser  v,  Harshbarger,  21  Gratt. 
214.  and  cases  there  cited. 

Let  us  now  apply  these  rules,  established 
by  repeated  decisions  of  this  court,  and  which 
must  guide  and  govern  us  in  our  determina- 
tion, to  the  case  at  bar;  and  say  whether  the 
jury  in  this  case  have  plainly  decided  against 
the  evidence,  or  without  evidence  to  support 
their  verdict.  For  this  we  must  say,  before 
we  can  interfere  with  that  verdict. 

The  corpus  delicti,  the  starting  point  in 
the  case,  is  distinctly  proved  by  direct  testi- 
mony. 

918  *It  is  certain  that  on  the  morning  of 
the  25th  of  June,  1877,  Henry  Fugate, 

who  but  one  hour  before  had  left  home,  to 
pursue  his  daily  labor,  was  cruelly  mur- 
dered, without  warning,  by  a  secret  foe,  while 
plowing  in  his  field — shot  from  behind  by 
some    cowardly   assassin    concealed   in   the 
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bnuh.  This  happened  in  the  hearing  and  al- 
most in  the  presence  of  his  family.  When  his 
wife,  wko  heard  the  report  of  the  gun  and  the 
cries  of  her  husband,  and  saw  his  horse  run- 
ning, hastened  to  the  fatal  spot,  she  found 
him  stretched  wounded  upon  the  ground,  and 
he  exclaimed,  "I  am  shot.  Some  one  has 
shot  me  from  the  brush."  That  he  came  to 
his  death  by  the  hands  of  another,  and  the 
manner  of  his  death  are  thus  distinctly 
proved. 

Now,  when  so  heinous  and  startling  a  crime 
is  committed;  the  very  first  enquiry,  in  order 
to  detect  its  foul  perpetrator,  always  is,  Who 
was  the  enemy  of  the  murdered  man?  Who 
had  the  motive  to  do  the  dreadful  deed? 

It  was  the  pursuit  of  this  enquiry  that  first 
led  to  the  arrest  of  the  prisoner.  It  is  proved 
in  the  record  before  us  that  some  months 
before  the  murder — to  wit:  at  the  January 
term  of  the  county  court  of  Scott  county — 
the  grand  jury  of  said  county  found  two 
indictments  for  perjury  against  Daniel 
Dean.  These  indictments  were  found  upon 
the  testimony  of  Henry  Fugate  and  Francis 
Fugate,  his  father.  At  the  April  term  the 
defendant  (Dean,  the  plaintiff  in  error,)  ap- 
peared by  his  attorney  and  demurred  to  the 
indictments.  The  demurrers  were  overruled, 
and  the  cases  continued. 

It  was  further  proved  that  Dean  had  re- 
peatedly made  threats  against  the  Fugates 
in  reference  to  the  prosecution  which  they 
had  instituted  against  him  for  perjury.  A 
witness  (Barker)  proves  that  he  attended 
the  county  court  of  Scott  at  the  April  terrn. 
He  went  to  where  prisoner  was  feeding  his 
horses.  Witness  said  to  prisoner  that  he 
noticed  an  indictment  or  two  against 
919  him  on  the  docket,  ♦and  said  to  pris- 
oner, ''How  is  this,  Daniel?"  To 
which  prisoner  replied,  "Them  fellows  done 
it."  Witness  asked,  "Who?"  Prisoner  re- 
plied, "Henry  and  Francis  Fugate,  and  they 
have  done  it  through  spite."  Witness  then 
said  to  prisoner,  "I  reckon  you  will  get  out 
of  it  pretty  easily."  Prisoner  replied,  "I 
reckon  so;  but  I  will  make  some  of  them 
pay  dear  for"  it."  And  witness  stated  that 
when  prisoner  made  this  remark  "he  had 
the  illest  and  most  spiteful  appearance 
that  witness  ever  saw  on  any  one's  counte- 
nance." 

Another  witness  (Marion  Fletcher)  proves 
he  met  prisoner  in  the  road  carrying  a  gun, 
which  he  was  taking  to  Cleek's  shop  to  have 
repaired.  He  commenced  talking  about  the 
indictments  for  perjury,  and  about  the  Fu- 
gates. Witness  said  to  him,  "The  Fugates 
will  out  you  on  it.  won't  they?"  To  which 
prisoner  replied  that  the  Fugates  could  be 
fixed  so  that  they  could  not  give  evidence. 
Witness  understood  him  to  mean,  he  could 
set  their  evidence  aside,  and  replied  to  him, 
"You  cannot  set  their  evidence  aside,  can 
you?"  To  which  the  prisoner  answered,  "A 
witness  can  be  fixed  so  he  can't  tell  what 
he  knows;"  or,  "when  the  work  is  done, 
they  can't  tell  what  they  know;"  or  some- 
thing of  that  sort;  witness  cannot  remem- 
ber which  form  of  expression  was  used. 
Witness    then    understood    him,    and    said, 


"You  wouldn't  do  that,  would  you?"  Pris- 
oner replied,  "I  will  defend  myself."  Wit- 
ness then  said,  "You  had  better  bend  that 
old  gun  barrel,  or  sell  her  to  me."  Prisoner 
replied,  "I  will  sell  her  to  you  for  twelve 
dollars;"  and  then  rode  away. 

It  was  proved  by  another  witness  (Reyn- 
olds) that  at  the  April  term  of  the  county 
court,  1877,  when  the  court  had  adjourned 
for  dinner,  witness  was  passing  near  where 
Daniel  Dean  was  standing  talking  with  some 
persons,  and  heard  him  say,  "Henry  Fugate 
will  never  be  at  this  trial." 

Another  witness  (Renfro)  proves 
990  that  he  was  going  ♦home  from  the 
April  county  court,  and  fell  in  with 
prisoner,  and  they  rode  together.  Witness, 
referring  to  the  indictments  for  perjury, 
asked  prisoner  if  he  and  Fugate  had  had 
their  trial.  Prisoner  said  they  had  not.  Wit- 
ness said,  "It  was  a  pity,  as  the  Fugates 
were  ready,  and  you  say  you  were  ready, 
and  all  the  witnesses  were  up;"  and  prisoner 
replied,  "Yes,  for  the  witnesses  were  nearer 
ail  up  than  they  would  ever  be  again;"  or, 
"might  ever  be  again;"  witness  not  re- 
membering which  form  of  expression  was 
used. 

There  are  other  witnesses  who  testify  as 
to  feelings  of  hostility  expressed  by  pris- 
oner against  Henry  Fugate  and  his  father. 
But  the  testimony  above  referred  to  is  suffi- 
cient for  our  purpose. 

Here,  then,  we  find  in  the  prisoner  a  de- 
clared enemy  of  the  murdered  man,  having 
a  motive  to  take  his  life.  Indeed,  he  had  a 
double  motive — one  of  revenge,  the  other  «^o 
prevent  a  prosecution  against  him  for  a 
criminal  offence,  for  which,  if  found  guilty, 
he  would  have  been  severely  punished.  The 
motive  of  revenge  is  indicated  by  the 
threats  so  often  made.  Doubtless  he  knew, 
also — or,  if  he  did  not,  no  doubt  his  counsel 
had  .informed  him — that  in  a  prosec  uion 
for  perjury,  two  witnesses  were  necessary 
to  a  conviction.  If  he  could  get  rid  of  one 
of  them,  he  would  be  safe.  This  was  a 
powerful  motive,  superadded  to  the  spirit 
of  revenge,  which  he  manifested,  to  take 
the  life  of  Henry  Fugate. 

The  motive,  then,  being  proved  which  in- 
fluenced the  prisoner,  the  next  question  i% 
Did  he  have  the  opportunity  to  do  the  deed? 
It  is  proved  that  the  prisoner  lived  abool 
half  a  mile  from  the  field  where  the  deceased 
was  shot.  He  knew  that  Fugate  was  plow- 
ing in  that  field,  for  the  Saturday  e.veniag 
before  he  had  commenced  plowing  in  that 
field,  and  the  prisoner  was  seen  coming  fron 
that  direction  with  bark  and  a  gun  on  his 
shoulder.  He  knew,  too,  that  tliM&re  was  a 
thicket  of  brushes  surrounding  that 
921  *field,  from  which  an  assassin  could 
mark  his  victim  unseen.  Here,  then, 
we  have  the  motive,  the  proximity,  and  the 
opportunity,  all  concentrating  on  tfie  prisoner. 

The  next  question  is.  Did  he  have  or  make 
preparation  for  the  weapon  with  which  to 
commit  the  deed?  Let  us  see.  It  is  proved 
by  the  witness  Fletcher,  whose  evidence  is 
quoted  above,  that  on  the  occasion  when 
prisoner,  talking  about  the  indictments  for 
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perjury,  said  "a  witness  could  be  fixed  so  as 
he  couldn't  tell  what  he  knew/'  he  then,  hav- 
ing a  gun  in  his  hands,  was  on  his  way  to 
Cleek's  shop  to  have  the  gun  repaired.  We 
find  him  afterwards  with  Cleek,  the  gun- 
smith. Cleek  testifies  that  at  the  June  term 
of  Scott  county  court,  (which  met  in  the 
early  part  of  June),  prisoner  left  his  gun  at 
witness'  house,  and  asked^  him  if  he  could  fix 
it.  It  was  a  flint-lock  gun,  and  he  wanted  it 
changed  to  a  percussiop  lock.  Witness  told 
prisoner  he  could  not  fix  the  gun  before  the 
July  court  next  following.  Prisoner  said  he 
needed  his  gun,  and  wanted  it  sooner  than 
that;  and  asked  witness  if  he  would  pay  him 
part  qf  the  money  down,  would  he  fix  :t 
sooner.  Witness  told  him  he  would  not;  but 
that  he  would  fix  it  as  soon  as  he  could,*  any 
way;  that  prisoner  took  out  his  pocket-book, 
and  paid  witness  two  dollars  in  money,  in 
part  payment  for  fixing  the  gun,  and  gave 
him  one  dollar  additional  to  buy  a  new  lock 
with.  The  charge  for  fixing  the  gun  was  five 
dollars.  He  further  proved  that  on  the  Sat- 
urday before  Fugate  was  shot,  Harris 
came  by  witness'  shop,  and  said  that  prisoner 
had  told  him  to  get  his  gun,  if  it  was  done; 
but  the  gun  had  not  then  been  fixed.  Harris 
proves  that  on  Saturday  morning  prisoner 
sent  his  little  boy  over  to  his  house,  with  the 
request,  if  he  was  going  to  Estillville,  to  stop 
at  Cleek's  shop,  and  get  his  gun;  that  he  did 
stop  for  that  purpose,  and  was  informed  that 
the  gun  had  not  been  fixed;  that  prisoner 
was  at  witness'  house  about  10  o'clock  next 
morning,  Sunday,  (the  day  before  Fugate 
was  shot),  spent  the  day  with  him, 
M2  and  *went  to  an  evening  meeting  at 
Pleasant  Grove  church.  While  there, 
asked  what  Cleek  had  said  about  his  g^n. 

Now,  while  he  did  not  procure  thitf  gun, 
after  showing  this  great  anxiety  to  get  it 
into  his  possession,  he  is  found  in  the  posses- 
sion of  another  gun,  just  before  the  fatal 
day,  borrowed  by  one  of  his  sons  from  Fran- 
cisco; which  is  referred  to  in  the  record  as 
the  Francisco  gun.  This  gun  plays  an  im- 
portant part  in  the  bloody  drama.  It  is  a  gun 
of  peculiar  construction,  and  peculiar  bore. 
It  carried  a  ball  of  unusual  size.  It  had  a 
square  barrel,  and  while  originally  it  was 
full  stocked — i.  e.,  the  stock  extendmg  to  the 
end  of  the  barrel — it  was  now  in  a  half  stock, 
and  on  the  barrel,  which  was  a  square  rifle- 
barrel,  about  three  or  four  inches  from  the 
muzzle,  there  was  a  loop  or  staple,  being  a 
square  piece  of  iron  with  a  hole  in  it.  Upon 
search  being  made  around  the  fence  enclos- 
ing the  field  where  the  deceased  was  shot, 
and  between  which  and  the  field  was  thick 
underbrush,  there  was  found  an  impression 
upon  the  ground  where  the  assassin  had  evi- 
dently been  seated,  and  where  there  was  a 
slight  opening  through  which  the  deceased, 
at  the  point  where  he  was  shot,  could  be 
seen.  On  the  top  of  a  rail  at  this  spot  was  a 
distinct  impression,  as  if  made  by  a  square 
rifle  barrel,  and  a  peculiar  notch  made  on  the 
edge  of  the  rail.  By  actual  experiment, 
madebv  some  of  the  witnesses,  the  Francisco 
gun,  when  laid  upon  the  same  rail  and  drawn 
back,  left  a  similar   square  impression   and  a  1 
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similar  notch,  made  by  the  small  piece  of 
iron  which  was  fastened  to  the  barrel  near 
the  muzzle.  There  were  other  circumstances 
strongly  tending  to  show  that  the  Francisco 
gun,  found  in  the  possession  of  the  prisoner, 
was  the  gun  used  in  the  assassination  of 
Fugate.  The  ball  extracted  from  his  body 
was  weighed,  by  the  physician  who  ex- 
tracted it,  with  a  ball  taken  from  the  mouW 
of  the  Francisco  gun.  They  were  almost 
exactly  the  same  weight;  the  difference  be- 
ing, in  the  opinion  of  the  physician,  only 
in  the  loss  of  weight  occasioned  by 
983  the  ♦flattening  of  the  ball  in  penetrat- 
ing the  body  of  the  deceased.  Ag^in, 
it  was  proved  that  upon  the  examination 
of  a  large  number  of  guns,  within  a  radius 
of  eight  miles  of  the  scene  of  the  murder, 
none  were  found  of  the  same  bore,  or  which 
would  carry  precisely  the  same  ball.  Two 
or  three  only,  out  of  a  large  number  ex- 
amined, were  found  which  were  nearly  the 
same  bore  and  might  hava  carried  the  same 
ball  as  the  Francisco  gun.  But  these  two  or 
three  were  accounted  for,  and  proved  to  be 
where  it  was  impossible  the  murderer  of 
Fugate  could  have  used  them.  When  this 
gun  was  sent  for,  the  prisoner  delivered  it 
up,  saying  it  would  not  shoot;  it  would  not 
stand  cocked.  It  was  proved  it  had  been 
shot  the  day  before,  and  that  the  prisoner 
knew  it.  ^ 

There  was  evidence  also  tending  to  show 
that  the  lock  had  been  tampered  with. 

From  all  this  evidence  a  jury,  I  think, 
might  fairly  infer  that  the  Francisco  gun 
was  the  weapon  used  in  the  murder  of 
Fujrate. 

Now,  then,  we  have  in  the  chain  of  cir- 
cumstantial evidence  distinctly  proved — 1st, 
the  motive;  2d,  the  proximity;  3d,  the  op- 
portunity; 4th,  the  weapon  with  which  the 
murder  was  committed,  traced  to  tlie  pos- 
session of  the  accused. 

The  next  thing  to  be  considered  is,  the 
conduct  of  the  accused.  Was  his  conduct, 
after  the  murder,  consistent  with  that  of  an 
innocent  man? 

In  all  cases  of  circumstantial  evidence  the 
conduct  of  the  accused  is  always  an  impor- 
tant factor  in  the  estimate  of  the  weight  of 
circumstances  which  point  to  his  guilt.  As  is 
said  by  Mr.  Starkie — "The  connection  be- 
tween a  man's  conduct  and  his  motives  is 
also  one  of  a  moral  nature  pointed  out  by 
experience.  It  is  by  their  experience  of  such 
connections  that  juries  are  enabled  to  infer 
a  man's  motives  from  his  acts,  and  also  to 
infer  what  his  conduct  was  from  the  motive 
by  which  he  was  known  to  be  influenced." 
This  is  especially  the  case  where  the 
9d4  corpus  delicti  ♦has  been  established  by 
evidence  aliunde,  as  in  this  case.  Sec 
1  Starkie,  491.  Where  all  the  circumstances 
of  time,  place,  motive,  means,  opportunity 
and  conduct,  concur  in  pointing  out  the  ac- 
cused as  the  perpetrator  of  the  crime,  it 
must  produce  a  moral,  if  not  absolute,  cer- 
taintv  of  his  guilt.  See  Id.  494. 

With  this  statement  of  the  law  of  circum- 
stantial evidence,  let  up  now  examine  the 
conduct  of  the  accused  after  the  crime  was 
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known.  And  the  first  striking  fact  we  have 
to  notice,  is  this.  There  was  naturally,  in  a 
qmiet  country  community  of  farmers,  great 
excitement  produced  by  this  secret,  unusual, 
and  dreadful  crime,  when  one  of  their  num- 
ber is  shot  dead  from  behind,  while  plowing 
sn  his  field,  by  a  hidden  foe.  Neighbors  and 
persouii,  far  and  near,  as  the  startling  news 
was  spread,  flocked  to  the  spot,  and  to  the 
home  of  the  deceased,  to  aid  in  the  detec- 
tion of  the  murderer,  or  offer  sympathy  to 
the  stricken  family.  The  prisoner  alone,  of 
all  the  neighbors,  did  not  go  either  to  the 
scene  of  the  murder,  or  the  home  of  the 
deceased.  Althf^^'-h  he  lived  within  half  a 
idiie,  near  enough  to  see  the  commotion 
ind  hear  the  cries  of  the  afflicted  family, 
and  certainly  saw  the  aged  father  and 
mother  on  one  horse,  hurriedly  going  to 
the  scene  of  the  murder,  yet  he  neither  went 
himself  nor  sent  any  one  to  enquire  what 
was  the  matter. 

When  informed  on  Tuesday  that  Fugate 
was  shot,  and  that  he  was  suspected,  he 
ipade  no  remark;  he  did  not  then  go  to  the 
place,  or  express  any  surprise  or  concern  in 
the  matter.  When  the  gun  was  sent  for,  he 
-  brought  out  the  gun,  saying,  "she  wont 
shoot  She  won't  stand  cocked,"  and  when 
asked  for  the  moulds,  he  said  "I  had  nothing 
to  do  with  the  gun,  nor  the  moulds  either; 
if  the  boys  know  where  the  moulds  are  they 
can  get  them."  And  yet  it  is  proved  that 
when  Francisco  delivered  the  gun  to  the 
prisoner's  son  it  was  in  good  shooting  order; 
that  it  was  shot  by  his  sons  on  Satur- 
925  day  and  early  Monday  morning,  *the 
day  of  the  murder;  and  that  the  pris- 
oner knew  it.  When  arrested  by  the  party 
having  the  warrant  of  arrest  issued  by  a 
.  justke,  who  said,  "Daniel,  I  am  after  you ;" 
•  his  rmly  was,  "what  is  up?"  Witness  said, 
"Henfy  Fugate  is  dead,  and  you  are  sus- 
pected of  being  the  man  that  killed  him,  and 
I  hare  a  warrant  for  your  arrest."  Prisoner's 
reoly  was,  "I  don't  want  to  go  across  the 
ridge  there,"  meaning  the  house  of  Fugate 
where  his  corpse  lay.  Witness  asked  him  if 
it  wooM  suit  him  to  go  to  another  place 
near  b^;  prisoner  said  it  would,  and  he  was 
ta^^en  there  and  a  guard  placed  over  him. 

While  there  under  guard  he  made  his  es- 
caoe  at  night,  fleeing  to  the  mountains  with- 
out coat  or  vest  or  hat  or  pants,  and  leaving, 
besides  his  garments,  twenty  dollars  in 
money.  He  was  pursued  and  re-arrested,  and 
tried  before  a  justice.  At  this  trial  he  then 
made  no  defence  and  was  committed  to  jail. 
At  the  trial  on  indictment  for  murder  before 
the  county  court,  he  for  the  first  time  of- 
fered proof  of  an  alibi;  and  this  was  his 
whole  defence.  Now  the  failure  unexplained 
to  assert  the  defence  of  an  alibi  when  it 
could  first  be  made,  and  if  true,  would  be 
conclusive,  is  always  regarded  by  the  best 
writers  on  circumstantial  evidence  as  a  most 
suspicious  circumstance. 

The  credibility  of  an  alibi  is  always 
strengthened,  if  it  be  set  up  at  the  moment 
when  the  accusation  is  first  made  and  be 
consistently  maintained  throughout  the  sub- 
sequent proceedings. 


Wherever  pertinent  and  material  evidence 
by  which  an  alibi  might,  if  true,  have  been 
supported,  is  withheld,  or  is  the  result  or 
afterthought  or  contrivance,  the  attempt  to 
set  it  up  recoils  with  fatal  effect  upon  the 
party  who  asserts  it.    Wells,  168-170. 

Now,  in  this  case  the  defence  of  an  alibi 
was  not  offered  till  the  trial  at  the  countT 
court.  It  was  then  attempted  to  be  proved 
by  his  two  sons.  It  was  manifestly  an  after- 
thought. If  it  had  been  true,  how 
986  natural  that  it  would  *have  been  as- 
serted at  the  moment  of  the  first 
charge  and  arrest  and  trial  before  the  jus- 
tice. If  he  had  informed  his  counsel  then, 
it  is  inconceivable  that  such  a  fact  should 
have  been  withheld  and  the  prisoner  have 
been  permitted  to  be  sent  to  jail  ^withoui 
defence. 

But  waiving  all  these  considerations,  the 
question  of  whether  an  alibi  was  proved  was 
a  question  of  fact  for  the  jury.  It  is  mani- 
fest the  jury  did  not  believe  the  evidence  of 
the  two  boys,  the  sons  of  the  prisoner.  It 
was  for  the  jury,  not  this  court,  to  judge  of 
their  credibility. 

Here,  then,  we  have  a  case  of  circumstan- 
tial evidence,  where  time,  place,  motive, 
means  and  conduct  concur  in  pointing  oat 
the  accused  as  the  perpetrator  of  the  crime. 
When  these  concur,  says  Mr.  Starkie,  the 
evidence  is  powerfully  strengthened  by  the 
total  absence  of  any  trace  or  vestige  of  any 
other  agent.  1  Stark.  494. 

In  the  case  before  us,  this  is  a  pregnact 
and  powerful  fact.  Here  is  an  humble  man. 
living  in  the  country,  with  no  large  number 
of  acquaintances,  his  daily  life  limited  to 
comparatively  a  narrow  circle.  No  human 
bein£f  is  suggested  as  being  his  enemy.  No 
one  is  found  as  having  a  motive  to  commit 
the  deed.  There  is  no  trace  or  vestige  of 
any  other  agent  save  Daniel  Dean.  In  him 
we  have  all  the  facts  and  circumstances  con- 
curring and  concentrating  as  the  gaiHy 
agent.  They  all  point  to  him,  and  to  no  one 
else.  They  all  declare  that  he  is  the  mur- 
derer. 

There  are  other  circumstances,  not  al- 
luded to  in  this  opinion,  which  of  themselves 
are  unimportant,  but  which  all  point  to  the 
prisoner  as  the  guilty  agent.  It  would  pro- 
tract this  opinion  to  too  great  length  to 
notice  them  all.  It  is  sufficient  to  say  they 
all  point  in  one  direction. 

It  is  hard  to  conceive  of  any  case  of  cir- 
cumstantial evidence  more  completely  mad- 
out.  We  cannot  say  the  evidence  is  insuffi- 
cient to  warrant  the  verdict  of  the  jury.  It 
is  sufficient  to  produce  on  the  mind  of  everr 
impartial  tribunal  the  moral  conviction  of 
the  guilt  of  the  prisoner  beyond  all  reasort- 

able  doubt. 
927  *We  are  painfully  aware  that  thisi« 

a  case  of  purely  circumstantial  er:- 
dence;  and  we  have  therefore  given  to  it 
the  most  careful  and  anxious  consideratior. 
And  looking  with  the  closest  scrutiny  to  a'l 
the  facts  and  circumstances  proved,  we  fin*i 
them,  when  combined,  utterly  inconsistert 
with  the  innocence  of  the  accused,   but  oon- 
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sistcnt  with  no  other  reasonable  hypothesis 
but  that  of  his  guilt. 

When  these  things  concur,  the  force  of 
circumstantial  evidence  becomes  3l6  potent 
as  that  of  direct  evidence. 

"The  effect  of  a  body  of  circumstantial  evi- 
dence (says  Mr.  Wills)  is  sometimes  com- 
pared to  that  of  a  cham,"  but  the  metaphor 
is  obviously  inaccurate,  since  the  weakest 
part  of  a  chain  is  pf  necessity  the  strongest. 
Such  evidence  is  more  aptly  compared  to  a 
rope  made  up  of  many  slender  filaments 
twisted  together.  The  rope  has  strength 
more  than  sufficient  to  bear  the  stress  laid 
upon  it,  though  no  one  of  the  filaments  of 
which  it  is  composed  would  be  sufficient  for 
that  purpose. 

So,  in  the  case  before  us,  there  are  circum- 
stances which,  taken  alone,  would  not  bear 
the  weight  of  conviction,  but  when  taken 
together,  and  considered  in  their  relation  to 
each  other,  must  produce  upon  the  mind  a 
moral  certainty  of  the  guilt  of  the  accused 
beyond  all  reasonable  doubt. 

As  td  the  only  remaining  question,  the  3rd 
assignment  of  error,  as  to  the  inadmissibility 
of  the  evidence  in  relation  to  the  examination 
of  a  number  of  guns  in  the  neighborhood  to 
ascertain  whether  any  of  them  carried  a  ball 
of  the  same  size  as  that  found  in  the  body  of 
the  deceased,  I  think  the  county  court  did 
not  err  in  admitting  the  evidence.  Its  weight 
was  a  question  for  the  jury.  It  was  admis- 
sible as  tending  to  show  that  the  gun  in  the 
possession  of  the  prisoner,  known  in  the 
record  as  the  Francisco  gun,  was  the  weapon 
used  in  the  murder  of  rugate. 

Upon  the  whole  case,  I  am  of  opinion 
that  there  is  no  error  in  the  judgment  of  the 
circuit  court,  affirming  the  judgment  of  the 
county  court  of  Scott  county,  refusing  to  set 

aside  the  verdict  of  the  jury. 
928        ♦That   verdict   was   fairly   rendered, 
and  is  supported  by  the  evidence. 

This  court  will  not  set  aside  that  verdict. 

The  plaintiff  in  error  must  pay  the  penalty 
of  his  dreadful  crime.  That  penalty  is  death, 
and  the  judgment  must  be  affirmed. 

STAPLES  and  BURKS,  J's,  concurred. 

Judgment  affirmed. 
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on  the  commonwealth:  and  to  reduce  it  to  man- 
slaughter,   the   burden   is   on  the   prisoner. 

a.  Same— Bvldence— Intoxleati^M.t  —  Whilst 
voluntary  intoxication  is  no  defence  to  the  fact  of 
guilt,  yet  where  the  question  of  intent,  or  premedi> 
tation  is  involved,  evidence  of  it  is  admissible  for 
the  purpose  of  determining  the  precise  degree  of 
the  crime.  And  in  all  cases  where  the  question  is 
between  murder  in  the  first  and  second  degree,  the 
fact  of  the  prisoner's  drunkenness  may  be  proved 
to  shed  light  on  mental  status,  and  thereby  enable 
the  jury  to  determine  whether  the  killing  was  from 
a  premeditated  purpose  or  from  passion  excited  by 
inadequate  provocation.  But  caution  is  necessary 
in  the  application  of  this  doctrine  as  there  may  be 
many  cases  of  premeditated  murder,  in  which  the 
prisoner  previously  nerves  himself  for  the  deed  by 
liquor.  In  such  cases  as  these,  drunkenness  is  en- 
titled to  no  consideration  in  favor  of  the  prisoner 
in  determining  the  degree  of  his  crime,  but,  on  the 
contrary,  tends  to  elevate  the  offence  to  murder  in 
the  first  degree. 

3.  Same — Intoxication— Deorree  of  Murder 
— Snfflclency  of  BTidence — Appeal — Re- 
TleTT. — Circumstances,  which  reduce  a  homicide 
committed  by  a  drunken  man,  from  murder  in  the 
first  degree,  to  murder  in  the  second  degree,  and  in 
which  the  court  of  appeals  so  held,  notwithstanding 
the  verdict  of  a  jury,  convicting  the  prisoner  of 
mutder  in  the  first  degree,  which  verdict  was  sanc- 
tioned and  approved  by  the  trying  court,  and  not- 
withstanding the  further  fact  that  the  prisoner  had 
some  time  previous  to  the  homicide,  when  drunk, 
made  threats  against  the  life  of  the  deceased,  their 
relations  being  apparently  friendly  till  a  very  short 
time  before  the  homicide  was  committed. 

980  *The  grand  jury  of  the  county  court 

of  Lee  county  indicted  John  D.  Willis 
for  the  murder  of  James  H.  Reasor,  and 
when  he  was  set  to  the  bar  he  elected  to  be 
tried  in  the  circuit  court.  On  his  trial,  the 
jury  found  him  guilty  of  murder  in  the  first 
degree,  and  the  court  sentenced  him  to  be 
hung.  And  he  applied  to  a  judge  of  this 
court  for  a  writ  of  error  and  supersedeas; 
which  was  awarded. 

In  the  progress  of  the  trial  the  prisoner 
took  several  exceptions  to  rulings  of  the' 
court.  The  first  and  second  exceptions  relate 
to  questions  of  evidence,  and  were  not 
noticed  by  this  court.  The  third  referred  to 
instructions  asked  for  by  the  prisoner  and 
the  commonwealth,  and  one  given  by  the 


1.  Homicide  —  Prenamptlona  — Burden  of 
Proof.* — All  homicide  is  presumed  to  be  murder 
in  the  second  degree.  In  order  to  elevate  the  of- 
fence to  murder  in  the  first  degree,  the  burden  is 


•Murder— Malice.— In  Lewis  v.  Comm.,  78  Va. 
733,  the  court  held  that  on  a  charge  of  murder,  malice 
is  presumed  from  the  fact  of  killing,  unaccompanied 
with  circumstances  of  extenuation;  and  the  burden  of 
disproving  the  malice  is  thrown  upon  the  accused,  cit- 
ing Hiirs  Case,  2  Gratt.  599;  Willis'  Case.  32  Gratt. 
932;  Wright's  Case,  75  Va.  Rep.  914;  Roscoe's  Crim. 
Ev.  707,  top.  Sth  Amer.  Ed.;  Russell  on  Crimes,  483; 
9th  Metcalf,  93:  3  Gray,  463;  Penn.  v.  Bell,  1  Am. 
Dec.  298;  Davis*  Crim.  Law,  99.  See  also  Harrison 
V.  Comm..  79  Va.  374;    Murphy  v.  Comm.,  23  Gratt.  960. 


tSame — Intoxication. — In  Honesty  v.  Comm., 
81  Va.  301,  the  court,  in  delivering  the  opinioa,  said: 
"And  so.  Anderson,  J.,  in  Willis's  Case,  32  Gratt. 
929,  says:  'Drunkenness  is  only  entitled  to  weight 
when  and  so  far  as  it  tends  to  show  that  the  offender 
did  not  act  in  a  frame  of  mind  to  act  with  that  de- 
termination and  premeditation  which  is  necessary  to 
constitute,  murder  in  the  first  degree.  Great  caution 
is  required  in  applying  this  doctrine  because  there 
are  few  cases  of  premeditated  violent  homicide  in 
which  the  defendant  does  not  nerye  himself  to  the 
encounter  by  liquor.'  In  Desty's  Am.  Cr.  Law,  sec- 
tion 27b,  it  is  said:  'If  the  accused  determined  ui)on 
the  act  when  he  was  sober,  and  fortified  himself  with 
liquor  for  its  perpetration,  or  did  the  act  deliberately, 
his  intoxication  furnishes  no  extenuation.'  "  See  also 
Bacctgalupo's  Case,  33  Gratt.  817.  .^nd  State  v. 
Welch,  36  \V.  Va.  703,  citing  the  principal  case. 
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court  on  its  motion.  This  last  instruction  is 
as  follows: 

"Voluntary  drunkenness  does  not  excuse 
crime.  Every  crime  committed  by  one  in  a 
state  of  intoxication,  however  great,  is  pun- 
ished just  as  if  he  were  sober.  Drunkenness, 
therefore,  can  never  be  relied  on  as  an  ex- 
cuse for  murder.  It  matters  not  how  drunk 
one  is,  if  he  purposely  slay  another,  without 
other  excuse,  palliation  or  justification  than 
that  of  his  drunkenness,  he  is  just  as  guilty 
of  murder  as  if  he  had  been  sober.  There 
are  certain  grades  of  crime,  however,  which 
a  drunk  man  may  not  be  capable  of  commit- 
ting. When  a  man  has  become  so  greatly 
intoxicated  as  not  to  be  able  to  deliberate 
and  premeditate,  he  cannot  commit  murder 
of  the  first  degree,  or  that  class  of  murder 
under  our  statute  denominated  a  wilful,  de- 
liberate and  premeditated  killing.  But  so 
long  as  he  retains  the  faculty  of  willing,  de- 
liberating and  premeditating,  though  drunk, 
he  is  capable  of  committing  murder  in  the 
first  degree;  and  if  a  drunk  man  is  guilty  of 
a  wilful,  deliberate  and  premeditated  killing, 
he  is  guilty  of  murder  in  the  first  degree. 
If  a  moral  wound  be  given  with  a  deadly 
weapon  in  the  previous  possession  of  the 
slayer,  without  any  or  on  very  slight  provo- 
cation, but  at  the  time  of  inflicting  the 
wound  the  slayer's  condition  from 
931  intoxication  *is  such  as  to  render  him 
incapable  of  doing  a  wilful,  deliberate 
and  premeditated  act,  he  is  then  guilty  of 
murder  in  the  second  degree." 

And  as  the  court  read  to  the  jury  that  part 
of  the  instruction  which  declares  that  drunk- 
enness is  no  excuse  for  murder,  the  court 
explained  orally  to  the  jury  that  upon  the 
question  as  to  whether  the  murder  was  mur- 
der in  the  first  or  second  degree,  it  was 
proper  to  consider  the  intoxication  of  the 
slayer  and  its  effect  upon  his  mind,  so  far 
as  it  bore  upon  the  question  of  deliberation 
and  premeditation. 

And  the  court  further  orally  explained  to 
the  jury,  in  connection  with  that  part  of  the 
•  instruction  which  asserts  that  if  a  drunk  man 
is  guilty  of  a  wilful,  deliberate  and  premed- 
itated killing  he  is  guilty  of  murder  in  the 
first  degree,  that  though  this  is  the  law, 
yet,  when  the  question  is,  whether  the  kill- 
ing was  wilful,  delibe'rate  and  premeditated, 
and  drunkenness  of  the  slayer  and  its  ef- 
fect upon  his  mind,  and  any  peculiar  ex- 
citability of  disposition  to  which  he  might 
be  subject,  must  be  taken  into  consideration. 

The  fourth  exception  was  to  the  refusal 
of  the  court  to  grant  the  prisoner  a  new 
trial  on  the  ground  that  the  evidence  did 
not  authorize  the  /erdict  of  the  jury.  In 
this  exception  all  the  evidence  of  the  witness- 
es is  set  out.  The  view  taken  of  it  by  this  court 
will  be  seen  in  the  opinion  of  Judge  Anderson. 

Patrick  Hagen,  for  the  prisoner. 

The  Attorney-General,  for  ti:e  common- 
wealth. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  homicide 


committed  by  the  prisoner,  as  shown  by  the 
evidence  in  the  record,  is  murder.  The  only 
question  is  one  of  degree — whether 
882  ♦it  is  murder  in  the  first  or  second 
degree.  All  murders  are  presumed  in 
law  to  be  murder  in  the  second  degree;  and 
in  order  to  elevate  the  offence  to  murder  in 
the  first  degree,  the  burden  of  proof  is  oo 
the  commonwealth.  And  to  reduce  the  of- 
fence to  manslaughter,  the  burden  of  proof 
IS  on  the  prisoner.  That  the  offence  proved 
is  greater  than  manslaughter,  the  prisoner's 
counsel  does  not  deny;  but  contends  that 
It  is  not  murder  in  the  first  degree,  but  only 
murder  in  the  second  degree. 

The  evidence  shows  that  on  the  14th  of 
February,  1878,  about  one  o'clock  afternoon, 
the  prisoner  was  on  his  way  to  Leech? 
shop,  in  Lee  county,  and  said  to  Dilda  Olin- 
ger,  a  witness,  that  he  was  going  there  to  get  a 
dram.  He  had  been  drinking  then  so  much 
that  witness  told  him  she  thought  he  had 
enough.  At  Leech's  shop  he  met  the  deceased 
and  T.  S.  Coldiron,  another  witness,  who  tes- 
tifies that  both  the  prisoner  and  deceased  were 
drinking,  and  were  tolerably  drunk;  de- 
ceased had  a  bottle  of  liquor.  They,  to- 
gether with  Coldiron,  went  from  the  shop 
to  Dr.  Edmonds'  store,  where  they  still  had 
the  bottle  and  continued  to  drink.  After  re- 
maining there  a  while,  all  three  left  to- 
gether on  their  way  home,  and  stopped  at 
John  Brown's  for  supper.  While  they  were 
there  the  difficulty  occurred  which  resulted  in 
the  death  of  the  deceased  a  few  days  after 
from  paralysis,  caused  by  a  blow  which  he  re- 
ceived from  the  prisoner  on  his  head  with  an 
axe. 

The  only  provocation  which  the  prisoner  re- 
ceived from  the  deceased  was  given  in  conver- 
sation whilst  they  were  sitting  together  at  the 
supper  table.  They  had  spent  the  greater  part 
of  the  day  jovially  together,  and  on  terms 
of  familiarity  and  friendship,  and  it  was 
upon  the  invitation  of  the  prisoner  that  the 
deceased  stopped  with  him  on  their  way 
home  at  the  house  of  John  Brown  for  sap- 
per.  Prisoner  ordered  the  supper,  and  when  it 
was  prepared  he  sat  down  and  invited  de- 
ceased to  sit  with  him  at  the  table.  Whilst 
*.••  they  were  partaking  of  the  food  whicb 
833  had  been  *prepared  for  them,  Mr.  Cold- 
iron  engaged  in  conversation  with  Mrs. 
Brown,  and  the  prisoner  and  deceased  en- 
gaged m  conversation  together,  which  seems 
to  have  been  commenced  by  the  prisoner  in 
a  friendly  way,  by  reminding  deceased  that 
he  had  not  come  to  eat  supper  with  him  on 
the  occasion  of  his  son  James'  infair.  The 
deceased  seems  to  have  explained  the  reason 
why  he  was  not  there  in  a  friendly  way  bat 
then  said  something  about  the  acts  of  the  pris- 
oner to  his  other  children— that  he  had  made 
distinctions  between  them.  The  witness  docs 
not  say  what  acts  he  referred  to,  or  whether 
he  specified  anything.  But  his  remarks 
whatever  they  were,  appeared  to  have  been' 
if  not  a  reproach,  an  expression  of  the  de- 
ceased's disapproval  of  the  prisoner's  treat- 
ment of  his  other  children;  to  which,  how- 
ever, the  prisoner  does  not  seem  to  have 
taken  serious  umbrage  at  the  time,  as  he 
replied,  that  "he  would  do  as  much  for  hi« 
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son   Henry."    But   the   deceased   then   said 
something  about  prisoner's  wife,  who  was 
then  an  inmate  of  the  lunatic  asylum.  What 
the  remark  was  is  not  disclosed  by  the  tes- 
timony.   But  the  prisoner  became  at  once 
greatly  excited,  and  said  when  his  wife's  or 
children's   names    were    mentioned    he    felt 
like    cutting    his    throat,    pushed    back    his 
plate,  and  took  the  knife  with  which  he  was 
eating   and    drew    or   jerked   it   across    his 
throat  and  quit  eating.    The  witness  Brown 
does  not  remember  what  the  remark  was, 
and  Coldiron  being  engaged  in  conversation, 
did  not  understand  what  it  was.  But  neither 
the   deceased  nor  other  persons  at  the  table 
seemed  to  have  attached  any  importance  to 
it,  or  to  have  been  disturbed  by  it;  for  they 
finished  their  dinner,  and  then  seated  them- 
selves around  the  fire,  the  deceased  playing 
with  a  little  girl,  and  tarried  awhile   after 
prisoner  and  Coldiron  had  passed  out  and 
invited  Mr.  Brown  and  his  family  to  visit 
him  and  his  family.    But  the  prisoner,  very 
much  excited,  left  the  table  and  went  out, 
and  in  a  short  time  returned,  showing  great 
excitement   and   violent   passion,   de- 
984       manding  to  know  *of  deceased  what 
he  was  saying  about  him;  when  de- 
ceased replied   he   had  said   nothing  about 
him,  responding  that  "he  was  a  God  damned 
liar."    All   present   said   deceased    had   said 
nothing  about  him.    He  repeated,  "It  is  a 
damned  lie";  and  said  to  Coldiron,  "Lets 
go."  The  prisoner's  deportment  was  that  of 
a   drunken   man,   whose    epithets   of   abuse 
and  vituperation  are  not  thought  worthy  of 
notice,    and    seemed    to    have   been    so    re- 
garded by  the  deceased,  who  did  not  resent 
them  or   further  notice   them.    Prisoner   left 
and    Coldiron    followed,   and    deceased,    soon 
after  he  came  out  after  Coldiron,  received  the 
fatal  blow.   From  all  that  appears  by  the  evi- 
dence he  had  no  adequate  motive  or  provo- 
cation for  the  horrible  deed  he  perpetrated. 
But  whatever  motive   or  provocation  he 
had,  it  was  sudden  and  unexpected.    All  the 
witnesses  who  testify  as  to  the  character  of 
the    prisoner,   represent  him   to  be   a  very 
quiet  and  peaceable  man  when  sober,  but 
when   in  liquor  he  was   wild  and   excitable, 
rough  and  anxious  to  destroy.  But  for  the  free 
indulgence    in   the   intoxicating   draught   that 
day,  it  is  evident  that  this  terrible  misfortune 
would    not    have    befallen    these    men  — this 
dreadful  crime    would  not   have   been    com- 
mitted—both of  them  might  be  alive  this  day, 
and   free  from  restraint,  discharging  towards 
each  other  the  offices  and  courtesies  of  neigh- 
bors and  friends.  It  was  whiskey  which  brought 
upon  them  this  sudden,  irremediable  ruin. 

But  voluntary  intoxication  is  no  excuse 
for  the  commission  of  crime.  Lord  Hale 
says  "the  third  sort  of  madness  is  dementia 
affectata— namely,  drunkenness.  This  vice 
doth  deprive  a  man  of  his  reason,  and  puts 
many  men  into  a  perfect  but  temporary 
frenzy;  but  by  the  laws  of  England  such  a 
person  shall  have  no  privileges  by  his  vol- 
untary contracted  madness,  but  shall  have 
the  same  judgment  as  if  he  were  in  his  right 
senses."  And  so  Parke,  B.,  says,  "if  a  man 
makes  himself  voluntarily   drunk,  it   is  no 


excuse  for  any  crime  he  may  commit 
836  whilst  he  is  so;  he  *takes  the  conse- 
quences of  his  own  voluntary  act,  or 
most  crimes  would  go  unpunished."  Cited 
by  1  Wharton  on  Criminal  Law,  §  39.  And 
this  writer  says,  In  harmony  with  this  is 
the  whole  current  of  English  authority. 
An  that  "in  this  country  the  same  pqsition 
has  been  taken  with  marked  uniformity;  it 
being  invariably  held  that  voluntary  drunk- 
enness is  no  defence  to  the  factum  of 
guilt."    Id.  §  40. 

But   while  intoxication   per  se  is   no  de- 
fence  to  the   fact   of   guilt,   yet    when   the 
question  of  intent  or  premeditation  is  con- 
cerned, evidence  of  it  is  almissible  for  the 
purpose  of  determining  the  precise  degree. 
Id.  §.  41.    In  all  cases  where  the  question  is 
between  murder  in  the  first  degree  and  mur- 
der in  the  second  degree,  the  fact  of  drunk- 
enness may  be  proved,  to  shed  light  on  the 
mental  status  of  the  offender,  and  thereby 
to  enable  the  jury  to  determine  whether  the 
killing  sprung  from  a  premeditated  purpose,  or 
from  passion,  excited  by  inadequate  provocation. 
By  our  statute,  murder  by  poison  and  ly- 
ing in  wait,  imprisonment,  starving,  or  any 
wilful,  deliberate  and  premeditated  killing, 
or  in  the  commission  of,  or  attempt  to  com- 
mit  arson,   rape,    robbery,    or   burglary,    is 
murder  of  the  first  degree.  All  other  mur- 
der is  murder  of  the  second  degree.  (Code 
of  1873,  p.  1188,  c.  187,  §  1.)  To  convict  of 
murder  in  the  first  degree  by  wilful,  mali- 
cious,  deliberate   and   premeditated   killing, 
the  jury  must  ascertain  as  a  matter  of  fact, 
that  such  was  the  state-  of  mind  of  the  ac- 
cused when  the  act  was  done.    Any  state  of 
drunkenness  being  proved,  said  the  court  in 
Haile  v.  State.  11  Hump.  154,  is  a  legitimate 
subject  of  enquiry  as  to  what  influence  such 
intoxication  might  have  had  upon  the  mind 
of  the   offender  in  the  perpetration   of  the 
deed.    We   know  that  an  intoxicated   man 
will  often,  upon  a  slight  provocation,  have 
his  passions  excited,  and  rashly  perpetrate  a 
criminal   act.    It   is  unphilosophical  to   as- 
sume that  he  should  be  chargeable  with 
836      the  same  degree  of  premeditation  *and 
deliberation    that   would   be   ascribed 
to  a  sober  man  perpetrating  the  same  act 
upon   a   like   provocation.     Hence   the   rule 
has  been  laid  down  by  the  courts,  that  in 
all    cases    where    the    question    is    between 
murder  in  the  first  and  murder  in  the  second 
degree,  the  fact  of  drunkenness  may  be  proved 
to  shed  light  upon  the  mental  status  of  the  of- 
fender, and  thereby  to  enable  the  jury  to  de- 
termine whether  jthe  killing  sprung  from  a  pre- 
meditated purpose,  or  from  passion  excited  by 
inadequate  provocation.   1  Whart.  Cr.  Law,  in 
note  to  §  41.    Great  caution  is  necessary  in 
the  application  of  this  doctrine,  for  there  are 
few  cases  of  premeditated  violent  homicide  in 
which    the    defendant    does    not    previously 
nerve  himself  to   the   encounter  by  liquor. 
When  that  is  so,  drunkenness  is  entitled  to 
no  consideration  in  favor  of  the  offender  in 
determining  whether  the  offence  is  murder 
in  the  first  or  second  degree.    On  the  con- 
trary, it  tends  strongly  to  elevate  the  crime 
to  murder  in  the   first  degree.    Voluntary 
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immediate  drunkenness  is  not  admissible  to 
disprove  malice,  or  to  reduce  the  offence  to 
manslaughter.  But  where,  by  reason  of  it, 
there  is  wanting  that  deliberation  and  pre- 
meditation which  are  necessary  to  elevate 
the  offence  to  murder  in  the  first  degree,  it 
is  properly  ranked  as  murder  in  the  second 
degree;  as  the  courts  have  repeatedly  de- 
cided. Com.  v.  Jones,  l  Leigh,  598;  Pirtle  v. 
State,  9  Humph.  663;  Swan  v.  State,  4 
Humph.  136;  Boswell  v.  Commonwealth,  20 
Gratt.  860. 

In  Pirtle  v.  The  State,  supra.  Judge  Tur- 
ley,  in  delivering  the  opinion  of  the  court, 
said,  where  the  question  is  whether  the  kill- 
ing was  the  result  of  sudden  passion,  pro- 
duced by  a  cause  inadequate  to  mitigate  it  to 
manslaughter,  but  still  sufficient  to  mitigate  it 
to  murder  in  the  second  degree,  or  whether  it 
has  been  the  result  of  premeditation  and  de- 
liberation, whatever  is  able  to  cast  light 
upon  the  mental  status  of  the  offender  is  le- 
gitimate proof,  and  among  others  the  fact 
that  he  was  at  the  time  drunk;  not  that  this 
will  excuse  and  mitigate  the  offence, 
937  if  it  were  *done  wilfully,  deliberately, 
.  maliciously  and  premeditately,  (which 
it  might  well  be,  though  the  perpetrator  was 
drunk  at  the  time),  but  to  show  that  the  kill- 
ing did  not  spring  from  a  premeditated  pur- 
pose, but  sudden  passion,  excited  by  inadequate 
provocation,  such  as  might  reasonably  be  ex- 
pected to  arouse  sudden  passion  and  heat  to 
the  point  of  taking  life,  without  premeditation 
and  deliberation.  Here  the  court  explicitly 
laws  down  the  rule  to  be,  that  in  all  cases 
where  the  question,  is  between  murder  in 
the  first  and  murder  in  the  second  degree, 
the  fact  of  drunkenness  may  be  proved  to 
shed  light  upon  the  mental  status  of  the  of- 
fender, and  thereby  to  enable  the  jury  to  de- 
termine whether  the  killing  sprung  from  a 
premeditated  purpose  or  from  passion,  ex- 
cited by  inadequate  provocation.  Cited  by  1 
Wharton  Cr.  Law,  in  note  to  §  41.  The 
court,  we  think,  very  properly  held  that 
drunkenness  will  not  mitigate  the  offence, 
if  it  were  done  wilfully,  deliberately,  mali- 
ciously and  premeditatedly.  It  is  only  en- 
titled to  weight  when  and  so  far  as  it  tends  to 
show  that  the  offender  did  not  act  and  was 
not  in  a  frame  of  mind  to  act  with  that  de- 
liberation and  premeditation  which  is  neces- 
sary to  constitute  murder  in  the  first  degree. 

From  the  evidence  in  this  case,  the  prisoner 
was  greatly  under  the  influence  of  liquor  when 
he  inflicted  the  death  wound  upon  the  de- 
ceased. About  one  o'clock  that  day  he  told 
one  of  the  witnesses — Dilder  Olinger — that 
he  was  going  to  Leech's  shop  to  get  a  dram. 
This  was  before  he  met  with  deceased  He 
had  then  been  drinking;  and  witness 
thought  he  had  enough,  and  told  him  so.  He 
met  with  deceased  at  Leech's  shop;  and  T.  S. 
Coldiron  testifies  that  both  prisoner  and  de- 
ceased were  pretty  drunk ;  deceased  had  a  bot- 
tle of  whiskey,  and  they  drank  together  at  the 
shop— how  often  does  not  appear;  the  prob- 
ability is  several  times.  They  came  on  to- 
gether to  Dr.  Edmonds*  store,  and  were 
still  drinking  there,  and  still  had  the  bottle. 
And  Brown  testifies  that  after  they  got  to 


988  his  *house,  where  they  stopped  for 
supper,  they  were  all  drinking  some. 
There  is  not  the  slightest  evidence  that  the 
prisoner,  through  all  the  jovial  hours  he 
spent  this  day  with  the  deceased,  meditated 
an  assault  upon  him  to  take  his  life,  or  t!iat 
he  drank  to  nerve  himself  to  the  encounter. 
The  evidence  absolutely  repels  such  an  ulea, 
and  shows  that  he  commenced  drinking  be- 
fore he  saw  the  deceased,  and  when,  most 
probably,  he  had  no  thought  of  seeing  him 
that  day.  And  when  he  met  him  at  the 
shop,  where  he  went  to  get  another  dram, 
he  drank  with  him,  and  they  continued  to- 
gether and  drank  together  the  balance  of 
the  day,  oh  terms  of  familiarity  and  friend- 
ship, until  prisoner  suddenly  took  umbrage  at 
some  remark  which  deceased  made  at  the  tiblc, 
became  greatly  excited,  left  the  table  without 
finishing  his  dinner,  went  out  of  doors,  and 
in  a  short  time  returned,  exhibiting  the  most 
violent  passion.  Excited  and  inflamed  by  the 
fumes  of  liquor  in  his  brain,  he  gave  him  the 
blow  with  an  axe,  which  resulted  in  his  death. 
There  can  be  no  doubt,  we  think,  that  the  giv- 
ing the  fatal  blow  by  the  prisoner  was  the  re- 
sult of  sudden  passion,  engendered  and  in- 
fluenced by  the  liquor  which  he  had  been 
pouring  into  him  during  the  day.  and  which 
caused  him  to  take  offence  where  none  was 
intended,  and  which  disqualified  him  for  de- 
liberation, and  repels  the  idea  that  the  deed 
was  premeditated,  there  being  nothing  in  the 
case  to  create  even  a  suspicion  that  he  im- 
bibed the  intoxicating  draught  to  nerve  him- 
to  the  commission  of  a  crime  which  he  had 
premeditated. 

Whilst  we  hold  that  intoxication  is  no  ex- 
cuse for  crime,  and  whilst  murder  in  thf 
first  degree  may  undoubtedly  be  committed 
by  one  who  is  intoxicated  at  the  time,  yet  a 
murder  committed,  as  in  this  case,  by  a 
drunken  man,  from  sudden  passion,  which 
imagines  a  provocation  when  there  was 
none,  or  any  adequate  provocation,  and  by 
reason  of  intoxication  the  offender  was  not 
in  a  frame  of  mind  to  deliberate  and  pre- 
meditate, the  crime,  we  think,  under 
939  the  ^statute,  could  not  be  elevated  to 
the  crime  of  murder  in  the  first  de- 
gree, which  requires  that  it  shall  be  wilful, 
deliberate  and  premeditated.  But  as  an  intoxi- 
cation is  no  excuse  for  crime,  and  cannot 
be  relied  on  to  disprove  malice,  we  are  of 
opinion  that  the  orisoncr  in  the  case  at  bar 
was  guilty  of  murder  in  the  second  degree. 
We  attach  no  importance  to  the  declara- 
tions which  the  prisoner  is  proved  to  have 
made,  ten  or  twelve  years  before,  when  he 
was  drunk,  expressive  of  hostility  to  the  de- 
ceased and  threatening  to  kill  him;  or  of  the 
more  recent  threat,  which  was  nine  months 
prior  to  the  commission  of  the  offence  for 
which  he  is  now  prosecuted — such  threat 
also  having  been  made  when  he  was  very 
drunk — and  the  evidence  showing  that  they 
were  very  friendly,  and  there  being  no  evi- 
dence that  their  relations  were  at  all  unfriend- 
ly when  the  last  threat  was  made  in  a  fit  of 
drunkenness.  We  say  we  can  attach  no  impor- 
tance to  the  testimony  of  that  character,  espe- 
cially when  the  evidence  in  this  case  clearly 
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shows  that  the  prisoner,  in  inflicting  the  fatal 
blow,  was  actuated  alone  by  a  supposed  recent 
provocation,  though  it  was  inadequate,  but 
which  he,  under  the  influence  of  liquor,  magni- 
fied into  a  most  grievous  and  aggravated  prov- 
ocation; and  which,  if  he  had  been  sober, 
would  not  have  regarded  as  a  provocation  at 
all,  and  it  would  not  have  given  him  offence. 

It  is  often  difficult  to  apply  the  principles 
which  distinguish  between  murder  in  the  first 
and  second  degree.  Wfc  do  not  think  that  the 
instructions  given  by  the  court  to  the  jury 
are  erroneous.  We  think  the  jury  either 
misunderstood  them,  or  misapplied  the  law 
to  the  facts,  as  it  was  laid  down  by  the 
court.  We'  are  clearly  of  opinion,  upon  the 
law  and  the  facts,  that  the  offence  proved 
4S  murder;  and  as  all  murders  are  presumed 
in  law  to  be  murder  in  the  second  degree, 
and  to  elevate  the  crime  to  murder  in  the 
first  degree',  the  burden  rests  upon  the  com- 
monwealth; and  we  think  she  has 
940  failed  to  show  that  it  is  murder  in  *the 
first  degree,  we  are  of  opinion  that  it 
must  l^e  ranked  as  murder  in  the  second 
degree.  We  are  of  opinion,  therefore,  that 
the  verdict  of  the  jury  of  murder  in  the 
first  degree  is  not  warranted  by  the  law  and 
the  facts  of  the  case,  and  that  the  circuit  court 
erred  in  overruling  the  motion  to  set  aside  the 
verdict  and  to  ^rant  the  prisoner  a  new  trial. 

We  are  of  opmion,  therefore,  to  reverse  the 
judgment  of  the  circuit  court,  to  set  aside 
the  verdict,  and  to  remand  the  cause  for  a 
new  trial,  to  be  had  therein,  in  conformity 
with  the  principles  herein  -declared. 

The  judgment  was  as  follows: 
The  court  being  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  whilst  the  evidence  certified  proved  the 
prisoner  ^ilty  of  murder  in  the  second  de- 
gree, it  did  not  warrant  the  finding  of  the 
jury  of  murder  in  the  first  degree,  and  that 
the  court  erred  in  overruling  prisoner's  mo- 
tion to  set  aside  the  verdict  and  to  grant 
him  a  new  trial.  It  is  therefore  considered 
that  the  judgment  of  the  circuit  court  be 
reversed  and  annulled,  that  the  verdict  be 
set  aside,  and  the  cause  remanded  to  said 
circuit  court  for  a  new  trial,  to  be  had 
therein,  in  conformity  with  the  principles 
declared  in  the  opinion  filed  with  the  record. 
Judgment  reversed. 


941 


^Wright  V.  The  Commonwealth. 

November  Term,    1879,    Richmond. 


1.    CoBtpeteaor     of     Jurors — Opinions. — On 

the  examination  of  his  voir  dire,  a  juror  answered, 
'*that  he  had  read  newspaper  accounts  of  the  of- 
fence with  which  the  prisoner  was  charged,  and  had 
heard  rumors  of  the  same;  that  upon  what  he  had 
read  and  heard  he  had  made  up  and  expressed  an 
opinion  in  the  case;  that  the  opinion  so  made  up 
and  expressed  was  still  upon  his  mind;  that  he  did 
not  think  he  could  do  the  prisoner  justice;  but  in 
answer  to  a  question  from  .the  court,  should  the 
evidence  before  the  jury  be  different  from  that  he 
had  heard,  he  said  his  opinion  would  be  changed; 
that  he  could  come  to  the  trial  with  an  unbiased 
and  unprejudiced  mind,  and  give  the  accused  a  fair 


and  impartial  trial*' — Held:  He  was  ;Hot  a  com- 
petent juror. 

2.  Snme — Snme. — ^If  a  juror  has  made  up  gnd  ex- 
pressed a  decided  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  he  is  incompetent,  whether  the 
opinion  be  founded  on  conversation  with  the  wit- 
nesses or  upon  mere  hearsay  or  rumor.  It  is  sufficient 
if  the   opinion  is  decided   and  has  been  expresfed. 

S,  Snme — Snme. — When  the  opinion  is  founded  on 
common  rumor,  the  presumption  is  that  it  is 
merely  hypothetical,  and  it  will  be  so  considered 
in   the   absence   of  proof   to  the   contrary. 

4.  Same — Same.* — Whether  the  opinion  be  hypo- 
thetical or  decided,  whether  founded  upon  rumor 
or  upon  evidence  heard  at  the  trial,  the  juror 
must  be  free  from  prejudice  against  the  accused. 
Upon  this  point  nothing  should  be  left  to  infer- 
ence,   or    in    doubt. 

At  the  July  term,  1879,  of  the  county 
court  of  Bedford,  Peter  Wright  was  in- 
dicted for  the  murder  of  Robert  Maupin.  At 
the  same  term  of  the  court  he  was  tried, 
convicted  of  murder  in  the  first  degree,  and 

sentenced  to  be  hung. 
942  *The  prisoner  took  two  bills  of  ex- 

ceptions to  rulings  of  the  court — the 
first  to  the  admission  of  a  juror,  and  the 
sepond  to  the  refusal  of  the  court  to  grant 
him  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence.  Only  the 
first  exception  was  considered  by  this  court; 
and  the  case  is  stated  in  the  opinion  of 
Judge  Staples.  Upon  application  by  the 
prisoner  to  the  judge  of  the  circuit  court  of 
Bedford  for  a  writ  of  error  and  super- 
sedeas, it  was  refused;  but  upon  application 
to  this  court,  it  was  allowed. 

Whitehead  &  Claytor,  for  the  pri&oner. 

The  Attorney-General,  for  the  common- 
wealth. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  prisoner  was  convicted  in  the  county 
court  of  Bedford  of  murder  in  the  first  de^ 
gree,  and  sentenced  to  be  hanged.  When 
the  venire  was  called,  and  the  jurors  sworn 
to  answer  questions,  the  prisoner  objected 
to  two  of  them  as  incompetent.  One  of  the 
persons  thus  objected  to — Charles  W.  Har- 
dy— stated,  that  he  had  read  newspaper  ac- 
counts of  the  offence  with  which  prisoner 
was  charged,  and  had  heard  rumors  of  the 
same;  that  upon  what  he  had  read  and 
heard  he  had  made  up  and  expressed  an 
opinion  in  the  case;  that  the  opinion  so  made 
up  and  expressed  was  still  upon  his  mind; 
that  he  did  not  think  he  could  do  the  prisoner 
justice;  but  in  answer  to  a  question  from  the 


*Jnror« — ^Prejndice. — ^The  leading  case  is 
cited,  and  its  holding  that,  in  determining  whether 
a  juror  is  free  from  prejudice,  nothing  should  be  left 
to  inference,  or  in  doubt,  is  approved  in  Dej&rnette 
v.  Coram.,  75  Va.  871;  Washington  v.  Comm.,  86  Va. 
405.  In  the  last  case  the  juror  was  held  incompetent 
because  he  stated  he  had  formed  and  expressed  an 
opinion  as  to  the  guilt  of  the  accused,  based  on  rumor 
and  newspaper  accounts,  which  was  "right  positive" 
and  evidence  would  be  required  to  remove  it;  althougrh 
he  claimed  that  he  could  give  defendant  a  fair  trial. 
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judge,  should  the  evidence  before  the  jury  be 
different  from  that  he  had  heard,  he  said  his 
opinion  would  be  changed;  that  he  could 
come  to  the  trial  with  an  unbiased  and  an 
unprejudiced  mind,  and  give  the  accused  a 
fair  and  impartial  trial. 

Upon  this  statement,  the  court  overruled 
th€    objection    of    the    prisoner,    and    per- 
mitted  the   juror   to   be    sworn;    and 

943  *thereupon     the     prisoner     excepted. 
The  question  we  are  to  determine  is, 

whether  there  is  error  in  this  ruling.  The 
law  bearing  upon  this  subject  has  been  so 
often  and  so  fully  considered  in  the  numer- 
ous cases  before  the  general  court  and  be- 
fore this  court,  that  any  further  discussion 
of  the  subject  must  now  be  regarded  as  un- 
necessary and  out  of  place.  A  citation  of 
these  cases  will  be  found  in  the  opinion  of 
the  president  of  this  court  in  Jackson  v. 
Commonwealth,  23  Gratt.  928.  Whatever 
may  be  the  conflict  in  this  opinion  upon 
other  points,  they  are  generally  agreed  that  if 
the  juror  has  made  up  and  expressed  a  de- 
cided opinion  as  to  the  guilt  or  innocence  of 
the  accused,  he  is  incomijetent ;  and  it  does  not 
matter  whether  the  opinion  be  founded  on 
conversations  with  the  witnesses  or  upon 
mere  hearsay  or  rumor.  It  is  sufficient  that 
the  opinion  is  decided,  and  has  been  express- 
ed. When,  however,  the  opinion  is  founded  on 
common  rumor,  the  presumption  is  that  it  is 
merely  hypothetical,  and  it  will  be  so  consid- 
ered in  the  absence  of  proof  to  the  contrary. 
Jackson's  case,  23  Gratt  919,  928.  But  whether 
the  opinion  be  hypothetical  or  decided, 
whether  founded  on  rumor  or  upon  evi- 
dence heard  at  a  trial,  the  juror  must  be 
free  from  prejudice  against  the  accused.  He 
must  be'  able  to  give  him  a  fair  and  impar- 
tial trial.  Upon  this  point  nothing  should 
be  left  to  inference  or  doubt.  All  the  tests 
applied  by  the  courts,  all  the  enquiries  made 
into  the  state  of  the  juror's  mind,  are  merely 
to  ascertain  whether  he  comes  to  the  trial 
free  from  partiality  and  prejudice. 

If  there  be  a  reasonable  doubt  whether 
the  juror  possesses  these  qualifications, 
that  doubt  is  sufficient  to  insure  his  exclu- 
sion. For,  as  has  been  well  said,  it  is  not 
only  important  that  justice  should  be  im- 
partially administered,  but  it  should  also  flow 
through  channels  as  free  from  suspicion  as 
possible. 

Now,  in  the  case  before  us,  the  juror  had 
heard  of  the  homicide,  and  he  had  read 

944  the  newspaper  accounts  of  the  ♦occur- 
rence; and  upon  these  he  had  made  up 

and  expressed  an  opinion,  which  he  then  enter- 
tained; and  such  was  the  state  of  his  mind,  "he 
did  not  think  he  could  do  the  prisoner  justice." 
It  is  true  he  subsequently  stated,  in  answer 
to  a  question  propounded  by  the  court,  that 
he  could  come  to  the  trial  with  an  unbiased  and 
unprejudiced  mind,  and  give  to  the  accused 
a  fair  and  impartial  trial.  But  how  was  the 
court  to  decide  which  of  these  statements 
was  true  and  which  was  false?  How  was 
it  to  say  that  the  second  statement  more 
correctly  and  truly  represented  the  juror's 
feelings  than  the  first?  His  first  avowa! 
showed  alone  he  was  not  a  fit  person  to  sit 


upon  the  trial  of  the  accused;  his  ready  dis- 
avowal of  all  prejudice  under  the  interro- 
gation of  the  court  furnished  no  satisfac- 
tory  evidence  of  his  impartiality  or  incom- 
petency. A  man  who  could  assert  in  one 
breath  that  he  had  prejudiced  the  accused, 
and  could  not  do  him  justice,  and  in  the 
next  assert  that  his  mind  was  free  from 
all  prejudice,  is  not  to  be  trusted  with  the 
grave  and  responsible  duty  of  passing  upon 
the  guilt  or  innocence  of  a  fellow  being. 
Such  a  man  may  persuade  himself  that  he 
is  impartial,  but  the  law  does  not  so  regard 
him.  Unconsciously  to  himself,  it  may  be, 
his  prejudices  will  follow  him  into  the  jury- 
box,  and  influence  and  control  his  judgment 
there.  We  are,  therefore,  of  opinion  that 
this  juror  was  incompetent,  and  the  county ' 
court  erred  in  permitting  him  to  be  sworn 
as  such.  Indeed,  the  attorney-general  did 
not  hesitate  to  concede  that  the  error  was 
such  as  to  require  a  new  trial  of  the  case. 

We  do  not  deem  it  necessary  to  express 
any  opinion  upon  tHe  question  as  to  the 
competency  of  the  other  juror,  Marion  De- 
Witt,  as  the  judgment  must  be  reversed 
upon  the  ground  already  stated.  For  the 
same  reason,  we  deem  it  unnecessary,  and, 
indeed,  improper,  to  pass  upon  the  peti- 
tioner's motion  for  a  new  trial,  based  upon 
the  alleged  insufficiency  of  the  evidence  to 
sustain  the  verdict.  Upon  the  grounds  al- 
ready stated,  the  judgment  and  verdict  must 

be  set  aside,  and  a  new  trial  awarded. 
945  *The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  venireman,  Charles  W.  Hardy,  was 
not  a  competent  juror  for  the  trial  of  the 
plaintiff  in  error,  and  the  county  court  erred 
in  overruling  his  objection  to  said  Charles  j 
W.  Hardy,  based  upon  said  incompetency. 
It  is  therefore  considered  by  the  court  that  | 
the  said  judgment  of  the  county  court 
aforesaid  be  reversed  and  annulled,  the  ver- 
dict of  the  jury  be  set  aside,  and  a  new  trial 
awarded  the  plaintiff  in  error.  Which  is  ordered 
to  be  certified  to  the  county  court  of  Bedford. 

Judgment  reversed. 


946 


*Hey  V.  The  Commonwealth. 

November   Term,    1879,    Richmond. 


1.  Criminal  Cane — Separation  off  'WitncMca 
— Failure  to  Object.* — On  a  trial  of  a  prisoner 
for  receiving  goods  knowing  them  to  be  stolen,  on  Ae 
motion  of  the  attorney  for  the  commonwealth,  with- 
out objection  by  the  prisoner's  counsel,  the  oooit 
directs  the  witnesses  to  leave  the  court  room:  and 
they  all   leave  but  one,  who  was  in  the  prisoner's 


*  Separation  off  IVitnesse*. — In  State  ▼. 
Morgan,  35  W.  Va.  264,  it  is  sai^^: — ^'*The  cases  are  im> 
merous  which  hold  that  a  witness  remaining  in  oovit 
in  violation  of  an  order  of  separation  may  neTertlie> 
less  be  examined,  his  conduct  bearing  only  on  his 
credit,  and  subjecting  nim  to  proceedings  for  contcmiit. 
Hopper  V.  Comm.,  6  Gratt.  684;  Key's  Case.  32 
Gratt.  946,  and  citations;  Greggs*  Case,  J  W.  Va. 
705."     See  also  8  Enc.   of  PI.  &  Pr.   92. 
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box  in  the  court  room,  held  on  a  requisition  from  the 
governor  of  North  Carolina  upon  the  charge  of  the 
larceny  of  the  same  goods.  In  the  progress  of  the 
trial  the  attorney  for  the  commonwealth  offers  this 
man  as  a  witness,  and  he  is  objected  to  by  the  pris- 
oner, on  the  ground  alone  of  his  remaining  in  the 
court  room,  after  the  order  of  the  court.  He 
is   a  competent  witness. 

3.  Receiving  Stolen  Oood«— Element*  of 
Crime — Stntnte. — ^To  sustain  the  prosecution 
under  the  statute  four  things  must  be  proved. 
1st.  That  the  goods  or  other  things  were  previously 
stolen  by  some  other  person.  2.  That  the  accused 
bought  or  received  them  from  another  person,  or 
aided  in  concealing  them.  3.  That  at  the  time  he 
so  bought  or  received,  or  aided  in  concealing  them, 
he  knew  they  had  been  stolen.  4.  That  he  so 
bought  or  received  them,  or  aided  in  concealing 
them   malo   animo,   or  with   a   dishonest  purpos^. 

3.   Snme — Rvldence — Cbnrncter  of  Accn»ed.t 

Upon  the  question  whether  the  accused  bought  the 

goods  knowing  them  to  have  been  stolen,  the  evidence 


counsel  on  both  skies,  was  allowed  to  remain. 
Afterwards,  when  evidence  had  been  intro- 
duced tending  to  show  that  the  prisoner  ob- 
tained the  goods  mentioned  in  the  indictment 
from  one  Augustus  Byers,  who  had  been  ar- 
rested, as  stated  in  the  bill  of  exceptions,  for 
the  larceny  of  said  goods,  and  was  then  in 
the  prisoner's  box  in  the  court  room,  held  on 
a  requisition  from  the  governor  of  North  Car- 
olina, the  attorney  for  the  commonwealth 
called  said  Byers,  and  asked  that  he  be  sworn 
as  a  witness   for  the  commonwealth,  but  the 

counsel  for  the  prisoner  objected 
948      *on   the   ground,    (and  for   no   other 

cause),  that  Byers  had  remained  in 
the  court  room,  and  had  not  been  sent  out 
with  the  other  witnesses.  The  objection 
was  overruled  and  the  prisoner  by  counsel 
excepted.  This  action  of  the  court  is  as- 
signed as  error. 

In  the  trial  of  causes,  both  civil  and  crim-' 
inal,  it  is  a  rule  of  practice  devised  for  the 


being  circumstantial,  evidence  of  the  good  character    ^jig^overy  of  truth  and  the  detection  and  ex- 
of  the  accused  is  competent;  and  in  this  case  ncici  | _f    r-,i^^i 1     1    — n    ^a^^*.^a    *^ 


upon   the   whole    evidence   that   it   was   not    proved 
that  the  accused  know  the  goods  had  been  stolen. 

At  the  July  term,  1879,  of  the  hustings 
court  of  the  city  of  Richmond,  Henry  W. 
Hey  was  indicted  for  feloniously  buymg, 
or  receiving,  one  double  set  of  harness,  of 
the  value  of  $300,  knowing  them  to 
947  have  been  stolen.  On  ♦the  trial  the 
jury  found  the  prisoner  guiltjr,  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  three  years;  and  the  court 
sentenced  him  accordingly.  An  he  thereupon 
applied    for  a  writ  of  error,  which  was  allowed. 

In  the  progress  of  the  trial  the  prisoner 
took  two  bills  of  exception  to  ruhngs  of  the 
court.  The  first  was  to  the  admission  of  a 
witness  by  the  commonwealth;  and  the  sec- 
ond was  to  the  refusal  of  the  court  to  set 
aside  the  verdict  and  grant  him  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary  to 
the  evidence.  The  case  upon  both  points  is 
fully  set  out  by  Judge  Burks,  in  his  opin- 
ion. 

Samuel  M.  and  Charles  L.  Page,  .for  the 
prisoner.  ,    .        , 

The  Attorney-General,  for  the  common- 
wealth. 

BURKS,  J.,  delivered  the  opinion  of  the 

^^When  Henry  W.  Hey  (the  plaintiff  in 
error  here)  was  on  trial  in  the  court  below, 
before  any  evidence  had  been  introduced, 
the  attorney  for  the  commonwealth  asked 
that  all  of  the  witnesses  should  be  sent  from 
the  court  room,  and  no  objection  being 
made  by  the  prisoner,  this  was  ordered  by 
Sie  court,  and  all  of  the  witnesses  then 
sworn  for  the  commonwealth,  and  the  wit- 
nesses for  the  prisoner,  were  sent  out,  ex- 
ccpt  Police  Justice  White,  who,  by  consen^of 
tCrlmlnal  ProceediiiK*  —  Character  of 
Defendaiit.— The  holding  that  evidence  as  to  the 
Kood  character  of  the  accused  was  aAnissiWc  is  sus- 
Lned  in  Parrish  r.  Comm.,  81  Va.  1.  See  also 
Briggs  V.  Comm.  82  Va.  554;  State  v.  Donahoo.  22 
W.  Va.  761,  5  Am.  &  Eng.  Enc.  of  Uw  866. 


posure  of  falsehood,  and  well  adapted  to 
the  ends  designed,  for  the  presiding 
judge,  on  the  motion  of  either  party,  to  di- 
rect that  the  witnesses  shall  be  examined 
out  of  the  hearing  of  each  other.  Such  an 
order  upon  the  motion  or  suggestion  of 
either  party,  it  is  said,  is  rarely  withheld;  but 
that,  by  the  weight  of  authority,  the  party  does 
no  seem  entitled  to  it  as  a  matter  of  right.  1 
Greenleaf  Ev.  §  432.  To  the  effect  this  object, 
generally,  the  respective  parties  are  required 
to  disclose  the  names  of  the  witnesses  intend- 
ed to  be  examined,  and  then  the  witnesses  are 
simply  ordered  to  withdraw  from  the  court 
room  and  warned  not  to  return  until  called, 
or,  as  is  sometimes  the  case,  they  are 
placed  under  the  charge  of  an  officer  of  the 
court,  to  be  by  him  kept  out  of  hearing  in 
the  jury  room  or  some  other  convenient 
place,  and  brought  into  court  when  and  as 
they  may  be  severally  needed  for  examina- 
tion. H  a  witness  or  the  officer  in  charge 
wilfully  disobeys  or  violates  such  order,  he 
is  liable  to  be  punished  for  his  contempt, 
and  at  one  time,  according  to  the  English 
practice,  it  was  considered  that  the  judge, 
in  the  exercise  of  his  discretion,  might  even 
exclude  the  testimonyof  such  a  witness.  But 
now,  it  seems  to  be  the  practice  to  allow 
the  witness  to  be  examined,  subject  to  ob- 
servation as  to  his  conduct  in  disobeying 
the  order.  2  Taylor  on  Ev.  (7th  ed.),  §§  1400, 
1401,  1402;  3  Wharton's  Crim.  Law  (17th  ed) 
§  3009  (a),  note,  and  cases  cited  by  these  au- 
thors. 

In  Cobbett  v.  Hudson,  72  Eng.  C.  L.  11 
(decided  by  queen's  bench  in  1852), 
949  Lord  Campbell,  C.  J.,  observed,  *that 
with  respect  to  ordering  witnesses 
out  of  court,  although  this  is  clearly  within  the 
power  of  the  judge,  and  he  may  fine  a  witness 
for  disobeying  this  order,  the  better  opink>n 
seems  to  have  been  that  his  power  is  limited 
to  the  infliction  of  the  fine,  and  that  he  cannot 
lawiFully  refuse  to  permit  the  examination  of 
the  witness.  Citing  Cook  v.  Nethercote,  6  C. 
&  P.  471  (25  Eng.  C.  L.)  ;  Rex  v.  Colley,  1 
Mood  &  Mai.  329  (22  Eng.  C.  L.) ;  Thomas  v. 
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David,  7  C.  &  P.  350  (32  Eng.  C.  L.).  And  in 
Chandler  v.  Home,  2  Moody  &  Robinson's 
Nisi  Prius  Cas.  423,  Erskine,  J.,  said,  "It  used 
to  be  formerly  supposed  that  it  was  in  the  dis- 
cretion of  the  judge  whether  the  witness 
should  be  examined.  It  is  now  settled  and 
acted  upon  by  all  the  judges  that  the  judge  has 
no  right  to  exclude  the  witness;  he  may  com- 
mit him  for  contempt,  but  he  must  be  ex- 
amined; and  it  is  then  a  matter  of  remark  as 
to  the  value  of  his  testimony,  that  he  has  wil- 
fully disobeved  the  order.  See  also  Nelson  v. 
State,  2  Swan's  R.  237. 

The  rule  as  stated  seems  to  have  been  ap- 
plied to  cases  in  which  the  witness  had  w^il- 
fully  disobeyed  the  order  of  the  court.  Cases 
may  arise  in  which  a  party  to  the  suit  has 
been  guilty  of  such  gross  misconduct  as  to 
amount  to  a  fraud  upon  the  court  and  the  ad- 
verse party.  Suppose  a  case  in  which  'the 
court  has  directed  an  examination  of  the  wit- 
nesses out  of  the  hearing  of  each  other,  and 
has  required  the  parties  respectively  to  pro- 
duce their  witnesses  before  the  court  in  order 
that  they  may  be  warned  by  the  judge  and 
ordered  to  withdraw,  and  one  of  the  parties 
wilfully  and  fraudulently  withholds  the  name 
of  a  witness,  and  purposely  suffers  him  to  re- 
main and  hear  the  examination  of  the  wit- 
nesses on  the  other  side,  would  he  be  per- 
mitted, under  such  circumstances,  to  examine 
that  witness?  The  question  need  not  be  an- 
swered, as  the  case  here  is  not  the  case  sup- 
posed. In  the  present  case,  the  motion  for  the 
separation  of  the  witnesses  was  made  by  the 

worthy  attorney  for  the  commonwealth. 
850      The    witnesses    on    both    sides    ♦were 

sworn  and  sent  out  of  the  court  room. 
The  witness  Agustus  Byers  was  present,  but 
he  was  not  then  sworn  and  sent  out,  as  were 
the  other  witnesses.  He  was  in  le^l  custody, 
and  of  course  could  not  absent  himself.  But 
he  might  have  been  sent  out  in  char^  of  an 
officer.  This  should  have  been  done,  if  it  was 
intended  to  examine  him,  for,  of  all  the  wit- 
nesses, it  was  most  important  to  the  prisoner 
that  Ms  witness,  then  in  custody  under  a 
charee  of  larceny  of  the  goods  in  question, 
shotiTd  not  have  been  permitted  to  hear  the 
statements  of  the  other  witnesses,  who  were 
examined  before  he  testified.  His  name  ap- 
pears at  the  foot  of  the  indictment  as  one  of 
the  witnesses  sworn  and  sent  by  the  court  to 
the  grand  jury  to  give  evidence.  It  may  be, 
that  the  attorney  for  the  commonwealth  was 
not  aware  of  the  presence  of  Byers  in  the 
court  room  while  the  other  witnesses  were 
under  examination,  or  perhaps  at  the  time  he 
made  the  motion  to  send  the  witnesses  out  it 
was  then  his  purpose  not  to  examine  him  as  a 
witness,  and  he  may  have  considered  it  nec- 
essary to  examine  him  after  hearing  the  tes- 
timony of  the  other  witnesses.  Under  the 
circumstances,  we  do  not  think  the  court 
erred  in  refusing  to  exclude  this  witness, 
his  presence  during  the  previous  examina- 
tion of  the  other  witnesses  being  open  to 
observation,  and  a  matter  to  be  weighed  in 
determining  the  value  of  his  testimony. 

The  only  remaining  assignment  of  error 
is  the  overruling  of  the  prisoner's  motion 
to   set   aside   the    verdict   of   the   jury   and 


grant  him  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the  e\Hdcnce. 
The  prisoner  was  prosecuted  under  the 
statute  (Code  of  1873.  ch.  188.  §  19),  by  which 
it  is  enacted  that  if  any  person  buy  or  rcotnvc 
from  another  person,  or  aid  in  concealing  any 
stolen  goods  or  other  thing,  knowing  the  • 
same  to  have  been  stolen,  he  shall  be 
deemed  guilty  of  larceny  thereof,  and  may 
be  proceeded  against,  although  the  principal 

offender  be  not  convicted. 
951  *To  convict  an  offender  against  this 

statute  four  things  must  be  proved 
1.  That  "the  goods  or  other  things"  were 
previously  stolen  by  some  other  person.  2. 
That  the  accused  bought  or  received  them 
from  another  person,  or  aided  in  concealing 
them.  3.  That  at  the  time  he  so  bought  or 
received  them,  or  aided  in  concealing  them, 
he  knew  they  had  been  stolen.  4.  That  he 
so  bought  or  received  them,  or  aided  in 
concealing  them,  malo  animo  or  with  a  dis- 
honest intent. 

The  first  two  ingredients  of  the  offence 
were  clearly  proved  in  the  present  case. 
The  harness  mentioned  in  the  indictment 
was  stolen  from  the  owner,  Frank  Coxc, 
at  Charlotte,  in  the  state  of  North  Carolina, 
some  time  between  the  3d  and  6th  day  of 
May  last,  and  came  into  the  possession  of 
the  prisoner,  who  was  a  junk  dealer,  at  his 
storehouse  in  the  city  of  Richmond,  on  the 
12th  or  13th  of  the  same  month.  If,  when 
he  received  it,  he  knew  it  had  been  stolen, 
his  intent,  under  the  circumstances,  must  have 
been  a  dishonest  one.  So  that  the  only  ques- 
tion is,  whether,  when  he  received  the  harness, 
he  knew  it  was  stolen  property.  Did  he  have 
such  knowledge?  Certainly,  there  is  no  direct 
evidence  that  he  had;  that  is  not  pretended. 
If  guilty  knowledge  was  established,  it  must 
have  been  by  the  circumstances  proved  in  the 
case.  The  enquiry,  then,  must  be  into  the 
sufficiency  of  these  circumstances. 

The  prisoner  received  the  harness  from 
the  negro,  Augustus  Byers,  who  testified  in 
behalf  of  the  commonwealth,  and  the  evi- 
dence tends  strongly  to  show  that  if  this 
witness  was  not  the  original  thief,  he  was 
probablv  his  agent  in  disposing  of  the  prop- 
erty. The  harness  was  sent  in  a  box,  by  the 
Richmond  and  Danville  railroad,  to  Rich- 
mond, consigned  to  "M.  H.  Hays,"  and 
billed  as  "1  box  clothing."  It  does  not  ap- 
pear at  what  point  it  was  put  on  the  rail- 
road, or  who  was  the  consignor,  or  that  the 

box  had  any  directions  upon  it  or 
958      marks  indicating  its  contents,  nor  *was 

it  shown  on  what  day  it  reached  the 
Richmond  depot.  But  on  the  9th  day  of 
May  the  freight  agent  of  the  railroad  com- 
pany at  Richmond  sent  out  a  notice,  as  was 
the  custom  when  goods  arrived  at  the  de- 
pot, addressed  to  "M.  H.  Hays,"  advising 
him  that  there  was  in  the  depot,  subject  to 
his  order  and  ready  for  delivery,  "i  box  of 
clothing*'— -"freight,  75  cents."  Appended 
to  this  notice  was  an  order  to  the  agent  of 
the  company  directing  the  delivery  of  the 
article  described  in  the  notice,  intended  to 
be  signed  by  the  consignee,  and  a  memo- 
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randum  on  the  margin  in  these  words:  **No 
goods  delivered  until  freight  is  paid  and 
this  notice  signed  and  returned." 

On  the  11th  or  I2th  of  May  (it  must  have 
been  the  latter  day,  as  the  11th  was  Sun- 
day)! Byers  appeared  at  the  depot  with  the 
notice  before  described,  paid  the  freight  to 
the  proper  agent,  and  then  presented  the 
notice  to  A.  T.  Sumwalt,  a  clerk  of  the  rail- 
road company,  for  the  delivery  of  the  box. 
Sumwalt,  seeing  from  the  face  of  the  paper 
that  the  freight  had  been  paid,  told  Byers 
to  take  the  notice  back  and  get  the  receipt 
at  the  bottom  of  it  signed.  Byers  then  said 
the  box  was  his,  that  he  was  H.  Hayes,  and 
asked  Sumwalt  to  sign  the  receipt  for  him, 
which  Sumwalt  did  by  writing  the  name 
"H.  Hayes,"  Byers  making  his  mark.  The 
box  was  then  delivered  to  him,  and  he  took 
it  to  the  storehouse  of  the  prisoner,  where 
it  was  opened  by  him  the  next  day  and  the 
harness  taken  out.  It  was  distinctly  proved 
that  he  then  offered  to  sell  the  harness  to 
the  prisoner,  representing  that  it  belonged 
to  his  brother,  living  somewhere  on  the 
railroad,  who  had  been  keeping  a  livery  stable 
and  hacks,  had  broken  up  business,  and  had 
sent  the  harness  to  him  to  sell.  That  this  rep- 
resentation was  untrue,  the  whole  record 
proves;  that  it  was  wilfully  false,  is  shown 
by  his  own  testimony;  for  he  says  that  the 
harness  was  sent  to  Richmond  from  North 
Carolina  by  one  Lee  Foster,  a  colored 
man,  and  that  all  he  did  was  for 
Foster.  He  does  not  say  that  he 
968  *gave  this  informaition  to  the  pris- 
oner, nor  is  there  any  evidence  to 
that  effect.  He  does  say  that  he  got  a  letter 
from  Foster,  addressed  to  Hey,  enclosed  in  an 
enveloped  addressed  to  him,  and  that  he  de- 
livered that  letter  to  Hey.  He  does  not  state, 
however,  at  what  time  he  received  the  let- 
ter, or  when  it  was  delivered,  whether  be- 
fore or  after  the  box  reached  Richmond,  or 
what  were  the  contents  of  the  letter,  if  he 
knew.  The  notice  issued  by  the  railroad 
company,  before  referred  to,  and  upon  the 
production  of  which,  and  the  representation 
that  he  was  *'H.  Hayes,"  the  box  was  de- 
livered to  him,  he  says  he  got  from  the 
prisoner.  How  such  a  notice  could  have 
come  to  the  possession  of  the  prisoner  is 
not  explained  by  the  evidence.  It  was  not 
addressed  to  him,  but  to  "M.  H.  Hayes." 

It  was  proved  by  the  freight  agent  that 
it  was  the  custom  of  the  company  when 
goods  arrived  at  their  depot  to  send  out 
such  a  paper  or  notice  to  the  consignee  or 
person  to  whom  the  goods  were  sent;  that 
these  notices  were  first  given  to  a  messen- 
ger to  deliver,  when,  if  the  messenger  could 
not  find  the  party,  the  notice  was  enclosed 
in  an  envelope  addressed  to  the  party  and 
dropped  in  the  postofficej  that  in  this  case 
he  could  not  say  whether  the  messenger 
*iclivered  the  notice,  or  who  received  it; 
that  the  notices  were  generally  sent  out  by 
a  boy  named  Kidwell;  that  Kidwell  was 
out  of  the  city,  being  on  leave  of  absence. 
He  was  therefore  not  examined  as  a  witness. 

Ai?ain,  it  is  singular  that  if  the  prisoner 
delivered  this  notice   to  Byers  he  did  not 


sign  the  order  at  the  foot  giving  By«rs  au- 
thority to  receive  the  bOx.  He  must  have 
known  such  signature  to  be  necessary.  But 
suppose  he  did  receive  the  notice,  the  in- 
formation conveyed  by  it  was  not  incon- 
sistent with  the  representation  made  to  him 
by  Byers  when  the  box  was  opened,  that  the 
harness  it  contained  was  the  property  of  his 
brother,  who  lived  somewhere  on  the  railroad, 
and  was  for  sale  on  his  account :  for  if  it  is  to 
be  borne  in  mind  that  Byers  did  not 
854  then,  or  at  any  *other  time,  as  far  as 
the  evidence  discloses,  inform  the  pris- 
oner that  he  was  acting  for  Lee  Foster. 

A  circumstance  much  relied  on  by  the  at- 
torney-general as  showing  guilty  knowledge 
on  the  part  of  the  prisoner,  was  the  sale  of 
the  harness  by  him  at  a  price  grossly  inade- 
quate, as  alleged.  It  is  true  that  Mr.  Coxe, 
the  owner  of  the  harness,  testified  that  he 
bought  it  in  Philadelphia  in  June,  1878,  and 
gave  $269  for  it.  together  with  the  breast 
chains  and  lines,  which,  it  seems,  were  not 
stolen,  or  at  least  never  came  to  the  pos- 
session of  the  prisoner;  that  he  had  used 
the  harness  from  six  to  nine  months,  and 
the  remainder  of  the  time  he  had  put  it 
away,  and  that  he  would  give  $250  for  it  at 
the  time  of  the  trial. 

This  estimate  can  hardly  be  regarded  as 
the  fair  market  value  of  the  harness.  The 
prisoner  sold  it  at  $25  to  John  Kelly,  a 
junk  dealer  in  Richmond.  He  had  offered 
to  sell  it  to  various  persons  at  thirty-five 
dollars,  but  was  unable  to  obtain  that  price. 
Kelly  says  he  bought  it  to  sell  again,  and 
did  not  consider  it  a  bargain  at  thirty-five 
dollars,  nor  any  great  bargain  at  twenty- 
five  dollars,  as  such  stock  was  likely  to  lay 
on  hand  a  long  time  before  a  sale  could  be 
made  at  a  profit.  He  asked  forty  dollars 
for  it,  but  would  have  taken  less;  that  he 
had  offered  it  for  sale  to  several  persons, 
among  others  to  Mr.  J.  C.  Smith,  who  was 
a  junk  dealer,  as  well  as  a  dealer  in  ice,  and 
bought  and  used  a  great  deal  of  second- 
hand harness.  Smith  offered  thirty  dollars 
for  it,  but  he  would  not  take  less  than  thir- 
ty-five dollars,  which  Smith  refused  to  give. 

We  do  not  think,  under  these  circum- 
stances, that  the  sale  of  the  harness  by  the 
prisoner  at  the  price  obtained  raises  the 
presumption  of  guilty  knowledge. 

But  besides  the  circumstances,  which  have 
been  noticed  as  the  most  unfavorable  to  the 
prisoner,  there  are  others,  which  seem  to  repel 
the  presumption    of   guilty  knowledge. 

The  man  Byers,  from  whom  the 
965  prisoner  received  the  ^harness  had 
been  engaged  in  driving  a  wagon  on 
the  streets  of  Richmond  for  a  year  or  two 
and  was  known  to  the  prisoner,  to  whom  he 
had  sold  some  second-hand  harness  of  his 
own  the  year  before  the  trial.  Byers  himself 
says  in  his  testimony  that  the  prisoner 
knew  nothing  wrong  about  him,  nothing  to 
cause  him  to  doubt  his  honesty,  nor  did  any 
one  else  in  Richmond  know  but  that  he  was 
honest;  and  when  the  prisoner  sold  the 
harness  to  Kelly,  he  said  he  would  vouch 
for  the  min  from  whom  he  got  't:  that  he 
knew  him  and  he  was  all  right.   The  box  was 
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taken  from  the  depot  by  Byers  along  the 
public  streets  in  the  day  time  to  the  pris- 
oner's storehouse  or  shop,  and  there  de- 
posited. It  was  opened  and  the  harness 
taken  out  in  the  shop  in  the  day  time,  pub- 
licly and  in  the  presence  of  witnesses,  who 
testified  to  what  was  then  said  and  done.  The 
prisoner  being  unwilling  to  purchase  the  har- 
ness at  a  greater  price  than  he  offered,  it  was 
left  with  him  by  Byers  for  sale.  He  kept  it 
for  at  least  a  month  before  a  sale  was  effected. 
In  the  meantime,  it  was  never  concealed  or 
attempted  to  be  concealed,  but  was  exposed 
all  the  time  to  public  view  and  repeatedly 
offered  for  sale  to  divers  persons. 

The  circumstances  adverted  to,  and  es- 
pecially this  open  conduct  of  the  prisoner, 
do  not  seem  to  be  reconcilable  with  the 
idea  of  guilty  of  knowledge. 

Besides,  this  is  a  case  of  circumstantial 
evidence,  in  which  the  good  character  of 
the  accused  deserves  consideration  in  de- 
termining the  question  of  guilt  or  inno- 
cence. 

It  was  proved  by  Joseph  J.  White,  the 
police  justice  of  the  city  of  Richmond,  that 
he  had  known  the  prisoner  since  1868;  that 
he  had  always  borne  a  good  character  for 
probity  and  fair  dealings,  very  good  indeed 
for  one  engaged  in  the  hazardous  business 
he  was  engaged  in;  by  Thomas  B.  White, 
a  captain  of  the  city  police,  that  he  had 
known  him  well  for  four  or  five  years,  and 
that  he  had  never  heard  anything  to 
956  cause  him  to  doubt  his  honesty;  ♦by 
James  V.  Reddy,  that  he  had  known 
him  quite  intimately  since  1868,  and  that 
his  character  for  honesty  had  been  as  good 
as  any  man's;  and  by  James  M.  Gregory, 
that  he  had  known  him  quite  intimately  for 
twelve  or  fourteen  years,  and  his  character 
for  honesty  had  always  been  good,  as  good  as 
any  man's,  and  that  he  had  never  heard  it 
questioned  by  any  one.  No  evidence  as  to 
character  was  offered  by  the  commonwealth.  I 


After  a  careful  examination  of  this  case, 
whether  the  second  bill  of  exceptions  be 
regarded  as  containing  a  certificate  of  the 
evidence  only,  or  partly  of  facts  and  partly 
of  the  evidence,  (for"  it  cannot  be  regarded 
as  containing  a  certificate  only  of  facts,  the 
statements  of  some  of  the  witnesses  as  to 
material  matters  being  in  conflict),  we  arc  of 
opinion  that  the  evidence  was  insufficient  to 
warrant  the  verdict  of  the  jury,  and,  there- 
fore, that  the  judgment' of  the  court  below 
must  be  reversed,  the  verdict  of  the  jury 
set  aside,  and  the  cause  remanded  for  a 
new  trial. 

STAPLES,  J.,  concurred  in  the  opinion 
of  the  court  on  the  first  point,  as  to  the  ad- 
mission of  the  witness;  but  did  not  con- 
cur in  granting  a  new  trial. 

The  judgment  was  as  follows: 

This  day  came  as  well  the  plaintiff  in  er- 
ror, by  his  counsel,  as  the  attorney-general 
on  behalf  of  the  commonwealth,  and  the 
court,  having  maturely  considered  the  tran- 
script of  the  record  of  the  judgment  afore- 
said and  the  arguments  of  counsel,  is 
of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the 
said  hustings  court  of  the  city  of  Rich- 
mond erred  in  overruling  the  motion  of  the 
plaintiff  in  error  to  set  aside  the  verdict  of 
the  jury  and  grant  him  a  new  trial  on  the  ground 
that  the  said  verdict  was  contrary  to  the  lawand 

the  evidence;  therefore, it  isconsidered 
957    and  ordered  that,for  the  error  aforesaid  *the 

said  judgment  be  reversed  and  annulled, 
the  verdict  of  the  jury  set  aside,  and  this  cause 
be  remanded  to  the  said  hustings  court  for  a 
new  trial  to  be  had  therein,  and  for  further 
proceedings,  in  order  to  final  judgment; 
which  is  ordered  to  be  certified  to  the  said 
hustings  court  of  the  city  of  Richmond. 

Judgment  reversed. 
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W9  ♦ACTIONS. 

1.  An  action  for  breach  of  promise  of 
marriage  will  not  lie  against  the  persona? 
representative  of  the  promisor,  either  at 
common  law  or  under  our  statute  (Code 
1873,  ch.  126,  §  19),  in  a  case  where  no  spe- 
cial damages  are  alleged  and  proved.  In 
such  a  case,  the  maxim,  actio  personalis 
moritur  cum  persona  applies. 

Grubbs'  adm'r  v.  Suit,  203 

2.  Quaere:  Can  such  an  action  be  main- 
tained against  the  personal  representative 
of  the  promisor  where  special  damages  are 
alleged  and  proved?  Idem,        203 

3.  G  and  R,  his  wife,  in  consideration  of 
$1,000,  sold  and  jconveyed  to  A  all  their  in- 
terest in  and  claim  to  any  property,  real  and 
personal,  of  which  C,  the  father  of  R,  may 
die  possessed.  This  deed  is  duly  recorded, 
and  the  wife  privily  examined.  After  the 
death  of  C,  in  the  lifetime  of  G,  A  is  put  in 
possession  of  R's  share  of  her  father's  es- 
tate, real  and  personal;  but  upon  the  death 
of  G,  R  files  her  bill  to  recover  the  property, 
on  the  ground  that  the  deed  is  a  nullity  as 
to  her.  In  1878  there  is  a  decree  in  her 
favor;  and  then  A  brings  assumpsit  against 
G's  adm'r  to  recover  back  the  $1,000  he  had 
paid  for  the  property — Held: 

1.  Assumpsit  by  A  will  lie  to  recover  the 
purchase  money.  And  as  A's  cause  of  ac- 
tion did  not  arise  until  the  decrees  setting 
aside  the  deed  in  favor  of  R,  and  he  sued 
immediately  after  that  decree,  the  statute 
of  limitations  is  no  bar  to  the  action. 
Garber's  adm'r  v.  Armentrout,  235 

4.  When  an  action  for  a  malicious  prose- 
cution cannot  be  sustained. 

See  Malicious  Prosecution,  No  1, 

and 
Womack  v.  Circle,  324 

ADVERSARY  POSSESSION. 
1.  B,  owning  a  large  tract  of  land,  in  1830 
conveyed  twenty-five  thousand  acres  of  it  to 
W,  and  three  years  afterwards  conveyed  twelve 
thousand  acres  of  this  tract  to  S.  T  holds 
under  W,  and  S,  Jr.,  holds  under  S.  There 
is  an  interlock  of  three  thousand  five  hun- 
dred acres,  all  of  which  is  in  forest  except 
about  fifteen-  -asMs.  -  Ja .  1842  Sknpkins  took 
possession  of  tKis  clearing  without  any  claim 
of  title,  and  whilst  in  possession  S,  by  a  ver- 
bal agreement,  agreed  that  Simpkins  should 
continue  in  possession,  and  have  what  he  could 
make  on  the  land  in  consideration  that  he 
would  salt  the  cattle  of  S,  which  he  every 
spring  sent  to  range  on  his  land.  In  1851  C, 
the  grantor  of  T,  finding  Simpkins  in  posses- 
sion, and  not  knowing  anything  of  the  agree- 
ment between  him  and  S,  leased  the  small 
clearing   to    him;    and    Simpkins    remained 


there  until  i860,  when  he  either  voluntarily 
left  or  was  driven  from  tht  possession.  In 
an  action  of  ejectment  by  S,  Jr.,  against  T 
— Held:  The  ground  qpon  which  an  adver- 
sary title  is  established  is  the  supposed 
laches  of  the  true  owner.  The  possession  of 
the  adverse  claimant  mus't  not  only  be  with 
claim  of  title,  but  must  be  visible,  and  of  such 
notoriety  that  the  true  owner  may  be  presumed 
to  know  it;  and  Simpkins  not  having  taken 
possession  under  claim  of  title  either  in  him- 
self or  S,  and  S  never  having  exercised  any 
notorious  acts  of  possession  over  the  land  in 
controversy,  either  through  Simpkins,  as  his 

tenant,  or  in  any  other  way,  S,  Jr., 
960      his  grantee,  is  not  *entitled  to  recover 

in  this  action  as  adversary  claimant. 
Turpin  v.  Saunders,  27 

2.  Wild  and  uncultivated  lands  cannot  be 
the  subject  of  adversary  possession  whilst 
they  remain  completely  in  a  state  of  nature. 
A  change  in  their  condition,  to  some  extent, 
is  essential;  without  such  change,  accom- 
plished or  in  progress,  there  can  be  no  occu- 
pation, use  or  enjoyment.  Evidence  short  of 
this  may  prove  an  adversary  claim  but  cannot 
establish  an  adversary  possession.  The  only 
improvement  on  the  land  in  controversy  be* 
injr  the  small  clearing  made  by  Simpkins, 
this  did  not  constitute  and  adversary  pos- 
session, under  the  circumstances  of  this 
case,  in  any  just  and  legal  sense  of  the  term; 
the  residue  of  the  tract  being  in  a  state 
of  nature,  could  not  be  the  subject  of  adver- 
sary possession,  and  the  mere  fact  that 
herds  of  cattle  were  permitted  to  wander 
over  it  at  will  did  not  amount  to  a  claim  of 
ownership  of  the  property.         Idem,        27 

3.  Quaere:  While  it  is  well  settled  that  a 
tenant  cannot  dispute  the  title  of  the  person 
by  whom  he  was  let  in  possession,  nor  be 
permitted  to  deny  that  the  possession  so  re- 
ceived was  the  possession  of  his  landlord, 
does  this  rule  apply  to  the  possession  of 
Simpkins  to  estop  him  from  controverting 
the  title  of  S,  or  from  showing  that  T  was 
the  true  owner?  Idem,  27 

4.  Quaere:  Even  conceding  that  S  had  ad- 
versary possession  of  a  part  of  the  inter- 
lock, would  that  possession  be  co-extensive 
with  the  bounds  of  his  deed,  or  be  confined  to 
his  mere  enclosure,'  the  senior  grantee,  C,  hav- 
ing settled  on  his  tract,  but  outside  of  the 
interlock?  The  case  of  Cline's  heirs  v.  Ca- 
tron, 22  Gratt.  378,  was  not  intended  to  decide 
this  question,  and  explain  on  this  point. 

Idem,        27 

APPELLATE  COURT. 
1.    Upon  a  bill  by  a  creditor  of  a  mining 
company  to  subject  certain  minerals  to  sat- 
isfy his  debt,  there  are  parties  claiming  the 
minerals  adversely  to  the  mining  company. 
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and  they  all  plead  the  statute  of  limitations. 
The  court  below  decrees  in  favor  of  the 
plaintiffs,  and  only  the  advance  claimants 
appeal — Held:  That  a  party  appealing  must 
show  some  error  in  the  decree  affecting 
himself;  and  as  the  mining  company  and  its 
members  have  acquiesced  in  the  decree, 
the  adverse. claimant  cannot  rely  upon  the 
statute  in  the  appellate  court. 

Clayton  &  Tyson  v.  Henley,  65 

2.  How  an  objection  for  want  of  proper 
parties  should  be  made,  and  how  such  an 
objection  for  the  first  time  made  in  the  ap- 
pellate court  will  be  treated,  see  the  opin- 
ion of  Staples,  J.  Idem,        65 

3.  One  defendant,  F,  files  an  exception  to 
the  commissioner's  report;  which  is  relied 
on  by  R,  another  defendant;  but;  at  the  hear- 
ing m  the  court  below,  this  exception  is 
waived.  The  exception  having  been  waived. 
R  caanot  rely  upon  it  in  the  appellate  court. 

Robertson  v.  Trigg's  adm'r  &  als.,      76 

4.  S  moved  the  court  below  to  quash  an 
execution  issued  against  his  effects  on  a 
judgment  recovered  against  him  by  C,  on 
the  ground  that  he  had  paid  it.  The  court 
allowed  a  credit  on  the  execution  to  the 
amount  of  $420;  and  from  this  judgment  C 
obtained  an  appeal  to  this  court.  On  the 
motion  of  S  to  dismiss  the  appeal  on  the 
ground  that  the  matter  in  controversy  was 
not  as  much  as  $500 — Held:  That  the  appeal 
being  by  C,  it  is  not  the  amount  of  the  exe- 
cution, but  the  amount  of  the  credit  which 

.  is  the  matter  in  controversy,  and  this  court 
does  not  have  jurisdiction  of  the  case,  and 
the  appeal  is  dismissed. 

Campbell  v.  Smith,  288 

5.  In  an  action  of  covenant  upon  a  lost 
instrument,  there  is  a  verdict  and  judgment 

'  for  the  plaintiff.  On  a  motion  by  the  de- 
fendant to  set  aside  the  verdict  and  grant 
him  a  new  trial,  which  is  overruled,  the 
exception  sets  out  all  the  evidence.  If  the 
evidence  of  the  plaintiff  is  believed,  the  ver- 
dict is  correct.  If  the  evidence  of  the  de- 
fendant is  believed,  it  is  erroneous.  An  ap- 
pellate court  cannot  reverse  the  judgment. 
Great  Falls  Manfg  Co.  v.  Hen- 
ry's adm'r,  467 

961  *6.    A  railroad  company  gives  no- 

tice to  S  that  they  will  move  for  a 
judgment  against  him  for  two  assessments 
of  $150  each  upon  five  shares  of  the  stock 
for  which  the  company  alleges  S  was  a  sub- 
scriber. S  denies  that  he  was  a  subscriber 
to  the  stock,  and  resists  the  demand  on 
that  ground.  Though  the  judgment  against 
S  was  but  $300;  in  fact  the  subject  in  con- 
troversy was  the  validity  of  the  subscription 
for  the  five  shares,  which  was  $500,  and  the 
court  of  appeals  has  jurisdiction  to  hear 
the  case  on  appeal. 

Stuart  V.  Valley  R.  R.  Co.,  146 

7.  The  general  rule,  that  where  improper 
evidence  was  admitted  in  the  court  below, 
the  appellate  court  will  set  aside  the  verdict, 
because  it  is  impossible  to  say  what  effect 


such  evidence  may  have  had  on  the  mind  of 
the  jury,  does  not  apply  in  cases  w^here  all 
the  facts  are  certified,  and  the  appellate 
court  can  clearly  see  that  the  prevailing 
party  is  entitled  to  the  verdict  independ- 
ently of  such  evidence. 

Gerst  V.  Jones  &  Co.,  518 

8.  The  plaintiff  in  an  attachment  in  equitj 
is  a  non-resident  of  the  state,  and  in  the 
progress  of  the  cause  is  required  to  give  secu- 
rity for  the  costs  within  sixty  days.  He  doe 
not  give  it,  but  the  court  proceeds  to  decree  in 
his  favor.  On  appeal  the  decree  is  reversed; 
but  in  remanding  the  cause  the  appellate 
court  will  not  direct  the  suit  to  be  dis- 
missed, but  will  direct  that  he  be  allowed 
a  reasonable  time  to  comply  with  the  or- 
der. 

Anderson  v.  Johnson  &  als.,  558 

9.  The  certificate  of  a  justice  of  another 
state  of  oath  before  him  of  delivery  to  the 
defendant  in  an  attachment  suit  of  a  copy  of 
the  summons  and  attachment,  not  objected 
to  in  the  court  below,  cannot  be  objectcsd  to 
in  the  appellate  court.  Idem,        558 

10.  When  error  of  the  court  in  refusing 
to  allow  a  demurrer  to  one  count  in  a  decla- 
ration will  not  be  ground  for  reversing  the 
judgment. 

See  Practice  at  Common  Law,  No.  5, 

and 
Binns  v.  Waddill,  SM 

11.  If  the  court  gives  two  instructions  to 
the  jury;  the  first  of  which  is  correct,  and 
the  jury  find  their  verdict  expressly  under 
that  instruttion,  even  if  the  second  instruc- 
tion is  erroneous,  it  is  not  ground  for  re- 
versing the  judgment.  Idem,        SM 

12.  An  affidavit  is  filed  with  a  petition  for 
rehearing  the  cause,  and  no  objection  is 
made  in  the  court  below:  it  cannot  be  ob- 
jected to  in  the  appellate  court. 

Purdie  &  Wife  v.  Jones  &  als,  827 

ATTACHMENTS. 

1.  In  a  suit  in  equity  against  an  absent 
defendant  to  attach  his  property  for  the  sat- 
isfaction of  a  debt,  if  it  appears  from  the 
bill  that  the  court  has  jurisdiction  of  the 
case,  it  is  not  necessary  that  the  affidavit 
should  state  that  the  defendant  has  proper- 
ty in  the  county  where  the  suit  is  brought,  but 
it  is  sufficient  if  it  states  that  he  has  property 
and  effects  in  any  county  of  the  state. 

Anderson  v.  Johnson   &  als.,  55S 

2.  If  in  such  case  the  affidavit  is  defective, 
the  remedy  is  by  motion  to  quash  the  at- 
tachment. Idem,        55S 

3.  If  it  appears  that  a  copy  of  the  attach- 
ment was  served  on  the  defendant  sixty 
days  before  a  decree  for  the  sale  of  the  land 
attached,  the  decree  for  the  sale  may  be 
made  without  requiring  the  bond  provided 
for  in  the  statute.  Code  of  1873,  ch.  148.  § 
24,    p.    1015.  Idem,         S&S 

4.  The  certificate  of  M,  describing  himsrif 
as  a  justice  of  the  peace  of  the  county  of  B, 
in  the  state  of  Ohio,  that  P,  a  deputy  sheriff 
of   said  county  and   state,  had  made  oath 
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before  him,  the  said  M,  of  a  deKvery  to  the 
defendant  of  a  copy  of  the  summons  and 
attachment,  not  objected  to  in  the  court 
below,  can  not  be  objected  to  in  the  appel- 
late court.  Idem,        558 

5.  Under  the  statute,  Code  1873,  ch.  148, 
§  27,  a  defendant  in  a  foreign  attachment 
suit  may  appear  at  any  time  pending  the 
suit,  and  having  the  cause  reheard,  tendering 
security  for  the  costs.  And  the  proviso  to  the 
statute,  which  excepts  from  the  operation  of 
the  act  a  case  in  which  the  defendant  was 

served  with  a  copy  of  the  attachment 
96S       ♦or  with  process  in   the   suit,  issued 

more  than  sixty  days  before  the  date 
of  the  decree,  only  refers  to  such  a  service 
in  the  proceedings  in  the  suit,  and  not  to  a 
service  out  of  the  suit  and  out  of  the  state; 
and  a  service  out  of  the  suit  and  out  of  the 
state  can  have  no  greater  effect  than,  if  so 
great  as,  an  order  of  publication  duly  posted 
and  published.  Idem,        558 

6.  Where  persons  claiming  the  property 
attached,  or  some  interest  in  it,  are  admitted 
as  parties  in  the  cause,  their  claim  is  to  be 
tried  by  a  jury  impaneled  for  the  purpose, 
as  provided  by  the  statute.  Code  of  1873,  ch. 
148,  §  25;  and  it  is  error  for  the  court  to 
pass  upon  the  claim  without  the  interven- 
tion of  a  jury.  Idem,        558 

7.  Where,  on  the  motion  of  the  defendant 
in  an  attachment  case,  the  plaintiff,  who  is  a 
non-resident  of  the  state,  is  ordered  to  give 
security  for  the  costs  of  the  suit  within  sixty 
days,  and  fails  to  do  so,  his  bill  should  be  dis- 
missed; and  it  is  error  to  proceed  to  hear 
and  decide  the  cause.  Idem,        558 

8.  On  reversing  the  decree  and  remanding 
the  cause,  the  appellate  court  will  not  direct 
the  suit  to  be  dismissed. at  once  for  the  fail- 
ure of  the  plaintiff  to  give  security  for  costs, 
but  will  direct  that  he  be  allowed  a  reasona- 
ble time  to  comply  with  the  order. 

Idem,        558 

BONDS. 

1.  A  case  in  which  it  was  held  under  the 
circumstances,  that  a  bond  executed  in  July, 
1862,  for  a  loan  of  Confederate  money, 
should  not  be  scaled;  but  should  be  applied 
as  of  its  date,  as  a  payment  of  a  debt  due 
the  borrower. 

Robertson  v.  Trigg's  adm'r  &  als.,      76 

2.  The  mere  possession  of  a  bond  is  not 
such  an  evidence  of  property  as  will  justify 
a  payment  to  the  holder,  without  authority, 
express  or  implied,  from  the  owner  to  col- 
lect the  same. 

Brown  v.  Taylor's  Committee,  135 

3.  Though  a  judgment  upon  a  note  ren- 
dered by  a  court  not  having  jurisdiction  of  the 
case  is  void,  the  note  is  still  a  valid  security. 

Linn  &  als.  trustees  v.  Carson's 

adm'r  &  als.,  170 

4.  A  bond  is  signed  by  the  principal 
obligor  and  a  number  of  sureties,  and  there 
are  several  scrolls  below  the  names  of  the 
sureties  who  sign  it.  In  other  respects  the 
bond  is  complete  and  perfect  oa  its  face ;  but 
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the  sureties  sign  it  and  deliver  it  to  the  prin- 
cipal obligor,  on  condition  that  he  shall  ob- 
tain additional  sureties  to  execute  it,  before 
he  delivers  it  to  the  obligor;  but  he  violates 
the  condition,  and  delivers  it  to  the  obligee, 
without  obtaining  additional  sureties — Held: 
The  bond  is  binding  on  the  sureties,  unless 
the  obligee  had  notice  of  the  condition  on 
which  they  executed  it;  and  the  fact  that 
there  were  other  scrolls  to  the  instrument, 
to  which  no  name  was  signed,  was  not  suf- 
ficient to  put  the  obligee  upon  enquiry  as 
to  the  authority  of  the  obligor  to  deliver 
the  bond  to  him. 

Nash  V.  Pugate  8c  als.,  595 

5.  A  bond,  signed  by  a  principal  obligor 
and  sureties,  apparently  perfect  and  com- 
plete, may  be  avoided  by  parol  proof  that  the 
obligee,  at  the  time  he  received  it  from  the 
principal  obligor,  had  notice  that  other  per- 
sons were  to  sign  it,  in  order  to  make  the  in- 
strument effectual  as  to  those  who  did  sign  it 
But  in  such  a  case  the  evidence  ought  to  be 
very  clear  and  satisfactory.        Idem,        595 

CHURCHES  AND  CHURCH 
PROPERTY. 

1.  The  act,  ch.  76,  §§  12,  13,  Code  of  1873, 
does  not  prohibit  the  sale  of  church  prop- 
erty for  the  payment  of  debts  incurred  in 
the  purchase  thereof  or  building  thereon, 
or  to  reimburse  a  party  who  has  advanced 
money,  or  made  himself  liable  for  any  such 
debts  at  the  instance  of  the  trustees  of  the 
church,  and  the  discipline  of  the  church  au- 
thorizing parties  so  advancing  money  on  ac- 
count of  such  property  to  raise  said  sums 
of  money  by  mortgage  or  sale,  a  court  of 

equity  will,  at  the  suit  of  a  party  so 
968      liable  *or  so  advancing  money,  subject 

the  lot  and  buildings  to  sale  for  the 
purpose  of  satisfying  such  claim. 

Linn  &  als.  trustees  v,  Carson's  adm'r  & 
als.,  170. 

2.  The  Baltimore  conference  of  the  Meth- 
odist Episcopal  Church  having,  in  its  meeting 
in  1845.  declared  its  adherence  to  the  Metho- 
dist Episcopal  Church,  could  not  afterwards, 
in  1861,  secede  from  that  church  so  as  to 
entitle  it  to  the  benefit  of  the  plan  of  division 
adopted  in  the  general  conference  of  the 
church  in  1844;  though  in  1866  it  united 
with  the  Methodist  Episcopal  Church  South. 

Hoskinson  &  als.  v.  Pusey  &  als.,  428 

White  &  als.  v.  King  &  als.,  428 

3.  Except  as  to  the  border  circuits  of  the 
church,  the  division  of  the  churches  of 
which  is  provided  for  by  the  plan  of  1844, 
the  property  in  the  churches,  &c.,  of  the  con- 
gregations within  the  bounds  of  the  Baltimore 
conference  properly  belongs  to  the  churches  in 
connection  with  the  Baltimore  conference, 
composed  of  those  members  of  that  confer- 
ence who  refused  to  concur  in  the  action  of 
the  conference  in  1862,  and  continued  to 
adhere  to  the  Methodist  church. 

Idem,        428 

4.  The  Harmony  church,  in  Loudoun 
county,  was  not  a  border  church,  and  the 
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plan  of  division  of  1844  did  not  apply  to  it, 
and  though  a  majority  of  the  members  of 
that  church  decided  to  go  with  the  Balti- 
more conference  south,  the  other  party,  re- 
maining in  connection  with  the  Baltimore 
conference,  are  entitled  to  the  possession  of 
the   church  property.  Idem,        428 

CONFEDERATE  MONEY. 

1.  See  Executors  and  Administra- 

tors, No.  3  and 
Siron  v.  Ruleman's  ex'or  &  als.,  215 

2.  When  executors  held  justified  in  in- 
vesting funds  in  Confederate  bonds. 

See    Executors    and    Administra- 
tors, No.  6,  and 
Lingle  &  als.  v.  Cook's  adm'rs,  262 

CORPORATIONS. 

1.  Whilst  a  corporation  may,  by  its 
agents,  transact  business  anywhere,  unless 
prohibited  by  its  charter,  or  prevented  by 
local  laws,  it  can  have  no  residence  or  citi- 
zenship except  where  it  is  located  by  or 
under  the  authority  of  its  charter. 

Cowardin  &  als.  v.  Universal  Life 

Ins.  Co.,  445 

2.  See  Railroad  Companies,  No.  1, 

2,  and 
Bait.  &  Ohio  R.  R.  Co.  v.  Noell's 
adm'r,  394 

COUNTY  JUDGES. 

1.  Under  the  constitution  of  Virginia  it 
is  provided  that  the  terms  of  the  judges  of 
the  county  courts  shall  commence  on  the 
1st  of  January,  and  they  shall  hold  their 
office  for  six  years,  and  until  a  successor  is 
elected  and  qualified.  The  term  of  a  judge 
having  ended  on  the  31st  of  December,  1879, 
his  successor  was  elected  on  the  12th  of  Janu- 
ary, 1880 — Held:  His  term  commenced  on  the 
1st  of  January,  1880;  and  he  is  the  judge  of 
the  county  from  the  time  of  his  qualification, 
and  authorized  at  once  to  exercise  the  author- 
ity and  discharge  the  duties  of  the  office. 
In  re  Walsh.  779 

COVENANTS. 

I.  A,  being  the  owner  of  a  cotton  factory, 
enters  into  a  covenant  under  seal  >yith  T, 
which  is  duly  admitted  to  record,  which,  re- 
citing a  previous  deed  of  trust  by  A  to  se- 
cure advancements  made,  or  to  be  made  by 
T  to  A,  witnesses  that  in  consideration  of 
th€  premises  and  of  the  advances  already 
made  and  to  be  thereafter  made  by  T  for 
the  purchase  of  cotton  or  for  other  expendi- 
tures connected  with  the  manufacture  of  cot- 
ton goods  at  A's  factory,  the  said  A  covenants 
to  deliver  to  the  said  T  each  yard  of  cotton 
goods  manufactured  by  him  at  the  said  fac- 
tory. And  T  covenants  that  he  will,  from  time 
to  time,  advance  such  sums  of  money  as  may 

be  required  for  the  purchase  of  cotton 
964      manufactured  in  said  factory,  and  ♦that 

he  will  advance  further  sums  of  money 
as  may  be  required  to  pay  hands  and  nec- 
essary expenses  incurred  in  running  the 
machmery    in    said    factory,    &c.     And    it 


was  furthef  agreed  between  the  parties 
that  the  said  A  shall  sell  no  goods  manufac- 
tured in  the  said  factory,  unless  upon  receipt 
of  a  written  authority  from  T  to  that  effect 
specifying  the  amounts  of  goods  to  be  sold, 
the  price  and  terms  of  sale,  and  approving 
the  credit  of  the  purchaser;  and  T  shall  re- 
ceive five  per  cent,  for  commissions  and  guar- 
antees on  the  entire  product  of  said  factory, 
whether  sold  by  T  or  A,  by  the  authority  of  T 
as  aforesaid.  And  T  is  to  have  the  same  se- 
curity under  the  said  deed  of  trust  as  if  this 
covenant  had  been  executed  at  the  same 
time  as  the   deed — Held: 

1.  That  the  covenant  by  A  is  valid  in 
equity  to  secure  to  T  the  cotton  and  go^ds 
thereafter  purchased  and  made  at  the  said 
factory* for  the  repayment  to  him  of  all 
money  advanced  or  paid  by  him  for  cot- 
ton to  be  manufactured  at  said  factory 
and  the  expenses  incurred  in  running  the 
said  machinery,  whether  said  advances 
were  made  before  the  date  of  said  covc- 
nanr  or  afterwards. 

First   National  Bank  of  Alexan- 
dria V.  Turnbull  &  Co.,  69S 

2.  That  the  covenant  having  been  duly 
recorded,  it  is  notice  to  all  parties  claim- 
under  A.  Idem,        695 

3.  That  the  right  of  T  to  the  raw  cot- 
ton, cotton  yarn  and  cotton  cloth  on  hand 
is  preferable  to  the  right  of  an  execution 
creditor  of  A  on  an  execution  issued  since 
the  covenant  was  executed. 

Idem,        692 

4.  A  creditor  of  A,  having  levied  his 
execution  on  the  said  raw  cotton,  cotton 
yarn  and  cotton  cloth,  T  may  interplead 
and  set  up  his  title  to  the  property  under 
the  covenant.  .  Idem,  695 

CREDITOR  AND  DEBTOR. 

1.    What  arrangement  between  a  creditor 
with  his  principal  debtor,  who  is  also  admin- 
istrator of  the  surety,  will  release  the  surety. 
See  Principal  and  Surety,  No.  1, 

2,  3,  4,  5,  6,  7,  8,  and 
Callaway's  ex'or  v.  Price's  adm'r 
&  als.,  1 

CRIMINAL  JURISDICTION  AND  PRO- 
CEEDING. 

1.  W,  indicted  for  larceny  in  the  county 
court  of  F.  sends  in  reasonable  time,  a  sub- 
poena for  two  witnesses  living  in  an  adjoin- 
ing county;  and  the  sheriff  of  that  county 
makes  return  upon  it  not  executed  for  want 
of  fees.  When  the  case  is  called  W  asks 
for  a  continuance,  on  the  ground  of  their  ab- 
sence, and  makes  affidavit  as  to  their  material- 
ity. The  court  refuses  to  continue  the  case, 
but  sends  for  the  witnesses,  and  says  that  they 
may  be  examined  if  they  come  before  the 
trial  is  ended.  One  comes,  but  not  till  the 
trial  is  ended,  when  there  is  a  motion  for  a 
new  trial.  There  being  nothing  to  indicate 
that  W  was  not  acting  in  good  faith— Held: 

1.  It  was  error  not  to  continue  the  case, 
upon  the  application  of  W. 

Walton's  case,  M* 
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2.   It  was  error  not  to  set  aside  the  ver- 
dict and  grant  W  a  new  trial.    Idem,        865 
2.   The  principles  governing  the  court  on 
motions  for  a  continuance  in  criminal  cases 
as  stated  in  Hewitt's  case,  17  Gratt.  627,  629, 
approved  and  acted  on.  Idem,        855 

3  On  a  trial  for  stealing  certain  bank  notes, 
"the  number  and  denomination  of  which  are 
unknown  to  the  jurors,"  the  evidence  of  the 
commonwealth  shows  that  the  number  and 
denomination  of  the  notes  were  known  to 
the  jurors,  and  for  this  variance  between  the 
indictment  and  the  evidence,  the  court,  on 
the  motion  of  the  prisoner,  excludes  the 
evidence;  and  then,  against  the  objection  of 
the  prisoner,  discharges  the  jury.  On  a  sec- 
ond indictment  for  the  same  offence — Held: 

1.   That  if  the  jury  had,  on  the  first  trial, 
rendered   a   verdict    in    favor   of    the 
965       prisoner,    it    would    not,    *under    the 
statute,   Code  of  1860,  ch.   199,  §   16, 
have   been   a   bar   to   another   indictment 
and  trial  for  the  same  offence;  and  there- 
fore the  discharge  of  the  jury  was  no  in- 
jury to  the  prisoner. 

Robinson's  case.  866 

4.  An  indictment  under  the  statute.  Code 
of  1873,  ch.  194.  §  1,  for  gaming,  pursues  the 
language  of  the  statute,  except  that  it  uses 
the  word  "and"  in  place  of  "or,"  thus  charg- 
ing the  accused  with  exhibiting  all  the 
games  mentioned  in  said  statute.  This  is 
correct.  It  charges  but  one  offence,  and  is 
supported  by  proof  of  the  keeping  or  exhib- 
iting of  any  one  of  the  games  or  tables  men- 
tioned, and  on  conviction  there  would  be 
but  one  fine,  and  one  term  of  imprisonment. 

Lcath's  case,  873 

5.  The  indictment  charges  the  offence  to 
have  been  committed  in  the  city  of  Rich- 
mond, and  within  the  jurisdiction  of  the 
court.  This  allegation  is  sufficiently  cer- 
tain. It  is  not  a  case  in  which  place  enters 
into  the  offences;  but  it  is  an  offence  with- 
out regard  to  the  particular  house,  building 
or  other  particular  locality  where  it  is  com- 
mitted. Idem,        873 

6.  It  is  not  necessary  that  the  indictment 
should  charge  that  the  games  or  tables  were 
kept  or  exhibited  for  gain.  It  is  sufficient 
that  it  follows  the  language  of  the  statute, 
and  further  charges  that  the  accused  did 
unlawfully  keep  and  exhibit,   &c. 

Idem,        873 

7.  Although  one  of  the  forty-eight  per- 
sons directed  by  the  judge  to  be  summoned 
to  serve  as  grand  jurors  for  the  ensuing 
twelve  months,  may  be  incompetent  to  serve 
as  a  grand  juror,  a  grand  jury  of  sixteen 
selected  from  this  list,  all  of  whom  are 
competent,  is  a  legal  and  duly  qualified 
grand  jury. 

Shinn's  case,  899 

8.  Where  one  of  the  grand  jury  finding 
an  indictment  was  incompetent,  and  for 
that  reason  the  grand  jury  is  dismissed  and 
the  indictment  quashed,  the  court  may  direct 
a  special  grand  jury  of  eight  to  be  summoned 


and  impaneled  at  the  same  term ;  and  an  in- 
dictment found  by  this  grand  jury  is  valid! 

Idem,        899 

9.  Upon  an  indictment  against  S,  the  sec- 
retary of  a  building  fund  association,  for  the 
larceny  of  a  check,  the  property  of  said  as- 
sociation, the  records  of  the  association 
whilst  he  was  in  office,  and  oral  evidence  relat- 
ing to  the  organization,  objects  and  business  of 
the  building  association,  the  appointment  and 
duties  of  S  as  secretary,' his  conduct  with 
respect  to  the  funds  of  the  association  in 
his  hands,  and  his  disposition  and  appropria- 
tion of  the  check,  for  the  larceny  of  which  he 
was  indicted,  are  competent  evidence  against 
him.  Idem,        899 

10.  In  such  a  case  whether  the  building  fund 
association  w^s  organized  strictly  in  con- 
formity with  the  requirements  of  the  stat- 
ute, is  not  a  proper  subject  of  enquiry.  S 
having,  as  secretary  of  the  association,  re- 
ceived and  wilfully  appropriated  its  funds 
or  property,  cannot  be  heard,  upon  a  crim- 
inal prosecution  therefor  to  contradict  its 
legal  existence.  Idem,        899 

11.  The  check  having  been  given  to  S,  the 
secretary,  in  payment  of  a  debt  due  to  the 
association,  was  the  property  of  the  associa- 
tion, and  though  payable  to  S,  as  secretary, 
it  was  also  payable  to  bearer,  and  it  was  the 
duty  of  S  to  turn  it  over  to  the  treasurer. 
If  S  had  accounted  for  the  money,  that  fact 
would,  of  course,  show  that  he  had  no  in- 
tention to  appropriate  the  check.  Not  hav^ 
ing  done  so,  it  was  a  question  for  the  jury, 
whether  he  intended  to  embezzle  the  check. 
And  to  convict  him,  it  was  necessary  that 
the  jury  should  be  satisfied  that  this  inten- 
tion existed  before,  or  at  the  time  the  check 
passed  into  the  possession  of  the  bank. 

Idem,        899 

12.  Thought  the  building  association  was 
organized  under  the  act  of  1852,  even  if  that 
act  applied  to  a  prosecution  for  the  embez- 
zlement of  a  check  by  an  officer  of  the  asso- 
ciation, the  act  of  February  24th,  1874,  p. 
81,  §  11,  being  subsequent  in  date,  must  con- 
trol the  case.  Idem,        899 

13.  If  S  drew  the  money  on  the  Avery 
check    with    the    intention    of    using 

966  ♦the  same  for  his  own  purposes,  and 
not  for  the  liquidation  of  the  Avery 
debt,  though  probably  with  the  intention  to 
return  the  same  at  some  future  day,  to  the 
building  association,  he  is  guilty  of  the  em- 
bezzlement of  the  check.  Idem,        899 

14.  On  the  examination  on  his  voir  dire, 
a  juror  answered,  "that  he  had  read  news- 
paper accounts  of  the  offence  with  which 
the  prisoner  was  charged,  and  had  heard  ru- 
mors of  the  same;  that  upon  what  he  had  read 
and  heard  he  had  made  up  and  expressed  an 
opinion  in  the  case;  that  the  opinion  so 
made  up  and  expressed  was  still  upon  his 
mind;  that  he  did  not  think  he  could  do  the 
prisoner  justice;  but  in  answer  to  a  question 
from  the  court,  should  the  evidence  before 
the  jury  be  different  from  that  he  had  heard, 
he  said  his  opinion  would  be  changed;  that 
he  could  come  to  the  trial  with  an  unbiJised 
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and  an  unprejudiced  mind,  and  give  the  ac- 
cQBed  a  fair  and  impartial  trial" — Held: 
He  was  not  a  competent  juror. 

Wright's  case,  941 

15.  If  a  juror  has  made  up  and  expressed 
a  decided  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  he  is  incompetent, 
whether  the  opinion  be  founded  on  conversa- 
tion with  the  witnesses  or  upon  mere  hearsay 
or  rumor,  it  is  sufficient  if  the  opinion  is  de- 
cided and  has  been  expressed.      Idem,        941 

16.  When  the  opinion  is  founded  on  com- 
mon rumor,  the  presumption  is  that  it  is 
merely  hypothetical,  and  it  will  be  so  consid- 
ered in  the  absence  of  proof  to  the  contrary. 

Idem,        941 

17.  Whether  the  opinion  be  hypothetical  or 
decided,  whether  founded  on  rumor  or  upon 
evidence  heard  at  the  trial,  the  juror  must 
be  free  from  prejudice  against  the  accused. 
Upon  this  point  nothing  should  be  left  to 
inference,  or  in  doubt.  Idem,        941 

18.  To  sustain  a  prosecution,  under  the 
statute,  from  receiving  goods  knowing  them 
to  be  stolen,  four  things  must  be  proved — 1st. 
That  the  goods  or  other  things  were  pre- 
viously stolen*  by  some  other  person.  2. 
That  the  accused  bought  or  received  them 
from  another  person,  or  aided  in  concealing 
them.  3.  That  at  the  time  he  so  bought  or  re- 
ceived, or  aided  in  concealing  them,  he  knew 
they  had  been  stolen.  4.  That  he  so  bought  or 
received  them,  or  aided  in  concealing  them 
malo  animo.  or  with  a  dishonest  purpose. 

Hey's  case,  946 

DECREES. 

1.  When  a  decree  in  a  previous  suit  is  a 
conclusive  bar  to  a  second  suit. 

See  Estoppel,  No.  1,  2,  and 

Tilson  V.  Davis'  adm'r  &  als.,  92 

McComb  V.  Lobdell  &  als.,  185 

2.  For  what  is  an  interlocutory  decree. 
See  Heirs,  No.  2,  3,  and 

Ryan's  adm'r  v.  McLeod  &  als.,  367 

3.  A  decree  cannot  be  in  part  final  and 
in  part  interlocutory  in  the  same  cause,  for 
or  against  the  same  parties  who  remain  in 
court.  Idem,         367 

4.  Whenever  a  particular  relief  is  contem- 
plated, if  anything  remains  to  be  done  by  the 
court  to  make  the  relief  effectual,  the  decree 
IS  interlocutory.  Where  no  further  action  is 
required  the  decree  is  final.         Idem,        367 

DEVISES  AND  BEQUESTS. 

1.  R.  died  in  1854,  leaving  a  widow  and 
seven  children — four  sons  and  three  daugh- 
ters. By  his  will,  after  providing  for  his 
widow,  he  gave  to  his  daughter  H  and  each 
of  his  four  sons  a  specific  parcel  of  land,  to 
Henry  one-half  of  a  tract  called  Bull  Pas- 
ture; and  he  provided  that  each  of  his  sons 
should  pay  a  sum  named  towards  paying 
testator's  debts.  The  charge  on  Henry's 
land  was  $1,000,  payable  in  two  and  five 
years.  He  then  said,  after  his  debts  were 
paid  hts  daughters  P  and  S  to  have  an  equal 
portion  with  the  balance.   The  whole  of  the 


Bull  Pasture  tract  was  under  a  deed  of  trust 
to  secure  a  debt  due  by  the  testator  to  B. 
and  the  one-half  not  given  to  Henry  was 
sold  to  pay  that  debt.  Henry  paid  to 
967  the  executor  '*'two  small  sums,  amount- 
ing to  $298.20  and  sold  the  land  to  J, 
who  sold  it  to  Siron — they  having  notice  of 
the  charge;  and  Siron  paid  to  the  executor 
$722.50  in  1863,  in  Confederate  treasury  notes 
and  bank  notes,  it  being  understood  that  if  the 
parties  entitled  would  not  receive  the  notes 
they  were  to  be  returned;  but  they  were 
not  returned,  though  the  executor  stated 
the  parties  refused  to  receive  them.  Upon 
a  bill  by  the  executor  to  subject  the  land 
to  pay  the  charge  of  $1,000.  minus  the  two 
items   amounting  to   $298.20 — Held: 

1.  It  was  the  intention  of  the  testator, 
in  the  disposition  of  his  property,  to  ob- 
serve the  principle  of  equality  among  his 
children. 

Siron  v.  Ruleman's  ex'or  &  als.,        215 

2.  It  was  his  intention  to  provide  for 
his  daughters  P  and  S  portions  which,  in 
his  opinion,  would  be  equal  to  those  given 
to  his  own  children.  Idem,        215 

3.  If  the  testator  intended  that  the 
sums  charged  upon  the  lands  devised  to  the 
sons  should  be  applied  to  the  payment  of 
his  debts,  including  that  due  to  B,  and  that 
the  half  of  the  Bull  Pasture  farm  and  the 
personal  property  not  specifically  bequeathed 
so  far  as  it  was  not  needed  for  debts,  should 
go  to  his  daughters  P  and  S,  or  be  applied 
for  their  benefit,  this  property,  having  been 
applied  to  the  payment  of  the  debts,  which 
the  charges  against  the  devisees  were  in- 
tended to  pay,  P  and  S  will  be  turned  o>cr 
to  the  charges  against  the  said  land. 

Idem,        215 

4.  If  the  intention  was  to  raise  by  these 
charges,  a  fund  for  the  payment  of  the 
legacies  to  P  and  S,  as  well  as  the  debts, 
they  are,  of  course,  entitled  to  whatever 
remains  of  the  fund  after  the  payment  of 
debts;  and  as  the  debts  are  all  paid,  they 
are  entitled  to  the  aggregate  amount. 

Idem,        215 

5.  The  charges  on  the  land  were  not 
made  simply  for  the  payment  of  debts. 
nor  were  they  in  any  sense  contingent, 
but  are  absolute  in  their  nature,  and  con- 
stitute an  unconditional  testamentary  pro- 
vision made  by  the  father  for  his  danghterf. 

Idem,        215 

6.  It  was  competent  for  the  executor  of 
R  and  his  duty  to  file  his  bill  against  Henry  i 
and  his  alienees  to  enforce  the  charge  upon  i 
the  land,  in  default  of  the  payment  of  said 
money  in  whole  or  in  part,  to  collect  the 
same  and  dispose  of  it  according  to  the 
provisions  of  the  testator's  will. 

Idem,        S15 

7.  It  was  the  duty  of  the  executor  as  soon 
as  he  received  the  said  Confederate  and 
bank  notes,  to  apply  to  the  legatees  and 
ascertain  froiTi  them  whether  they  would 
accept  the  said  notes;  and  if  they  refused 
to  receive  them,  he  should  have  returned 
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them  to  Siron;  and  not  having  returned 
them,  he  is  liable  to  Siron  for  their  value 
as  of  the  date  at  which  he  received  them, 
or  a  reasonable  time  thereafter.  And 
Siron  should  be  allowed  a  credit  foi*  such 
value.  Idem,        215 

8.  In  1867  P  and  S  and  their  husbands 
filed  their  bill  in  the  circuit  court  of  Pen- 
dleton against  R*s  executor  and  his  devi- 
sees and  legatees  to  enforce  the  payment 
of  their  legacies.  The  executor  answered, 
and  in  1872,  the  suit  was  dismissed  agreed. 
No  decrees  subjecting  the  land  devised  to 
Henry  to  the  charge  should  be  made  until 
P  and  S  were  made  parties  in  this  cause, 
and  enquiry  made  as  to  the  adjustment 
made  between  them  and  the  executor. 

Idem,  215 
2.  C,  owning  several  tracts  of  land  and 
personal  estate,  by  his  will  says:  3.  I  give 
to  my  wife  Theresa,  during  her  natural  life  or 
widowhood,  all  my  estate,  real  and  personal, 
except  as  hereinafter  excepted.  But  if  she 
should  marry  again,  then  she  is  to  have  the 
same  portion  of  my  estate  as  if  I  died  intes- 
tate. He  directs  his  executors  to  sell  his 
lands  and  personal  property ;  and  then  says  the 
Home  place  is  for  my  wife  to  live  on  as  long 
as  she  may  remain  my  widow,  and  then  it  is 
to  be  sold.  He  then  says :  I  wish  the  proceeds 
of  the  sales  of  my  real  and  personal  estate, 
and  the  debts  due  me  after  paying  my  debts, 
to  be  put  at  interest  by  my  executor, 
968  *and  my  wife  to  receive  the  interest. 
But  so  long  as  she  remains  my  wid- 
Dw,  she  is  at  liberty  to  receive  from  my  execu- 
tors or  from  my  estate  such  part  of  it  as  she 
may  choose  and  to  appropriate  it  as  she  be- 
lieves to^be  just  and  right.  And  he  then  di- 
rects tha*t  all  such  part  of  his  estate  as  she 
does  not  thus  appropriate,  and  all  the  rest  of 
his  estate,  shall  be  given  and  paid  over  to  the 
Missionary  Society  of  the  Methodist  Episco- 
pal Church,  incorporated  by  an  act  of  the  leg- 
islature of  the  state  of  New  York,  passed 
April  9,  1839.  All  so  paid  to  the  said  Mis- 
sionary Society  shall  be  paid  to  the  India 
mission  by  that  society — Held: 

1.  That  under  the  provision  that  his 
wife  Theresa  is  to  be  at  liberty  to  receive 
from  his  executors  such  part  of  it  as  she 
may  choose,  and  appropriate  it  as  she  be- 
lieves to  be  just  and  right,  all  the  estate 
directed  to  be  sold  and  invested  by  his 
executors,  passed  absolutely  to  his  wife. 

Missionary  Society  of  the  M.  E. 
Church  V,  Calvert's  adm'r  &  al.,       357 

2.  The  Home  place,  which  was  to  be 
sold  after  the  death  or  marriage  of  his 
wife,  did  not  pass  absolutely  to  the  wife, 
but  the  proceeds  of  the  sale  thereof 
passed  to  the  said  Missionary  Society. 

Idem,        357 

3.  The  testator  directing  the  Home 
place  to  be  sold  by  his  executors,  the  be- 
quest to  the  Missionary  Society  though  a 
foreign  corporation  is  valid;  they  taking  the 
proceeds  of  the  sale.  Idem,        357 

4.  The  direction  that  the  Missionary 
Society  shall  expend  it  on  the  India  mis- 


sion does  not  avoid  the  bequest  for  uncer- 
tainty. Idem,  35T 

3.  M,  by  his  will,  made  in  December,  1864, 
after  directing  the  payment  of  his  debts, 
gives  to  his  wife  all  the  property  of  every 
kind  which  belonged  to  her  at  the  time  of 
their  marriage,  and  in  addition  thereto  he 
gives  to  her  for  her  natural  life  the  house 
in  which  he  lives,  with  the  yard  and  garden 
attached,  and  his  servant  girl  A,  and  any 
increase  she  may  have;  and  he  gives  her  in 
absolute  right  one-half  of  his  personal  prop- 
erty. He  gives  to  his  nieces  E  and  S,  certain 
articles  and  Confederate  bonds,  and  also  A, 
at  the  death  of  his  wife.  The  residuary 
clause  of  the  will  is  as  follows: 

5th.  All  the  rest  and  residue  of  my  estate 
is  to  be  divided  into  two  equal  shares,  and  I 
give  one-half  to  my  sons  J  and  A,  and  the 
other  half  to  my  nieces  above  named;  but 
if  from  any  cause  either  alienage  or  con- 
fiscation, either  of  my  said  sons  cannot 
take  or  hold  the  share  hereby  given  to  him, 
then  in  that  event  I  give  the  share  of  such 
one  to  my  two  nieces  above  named — Held: 
The  house  and  lot  given  to  the  wife  for 
her  life  passes  under  the  residuary  clause 
of  the  will  to  the  sons  and  nieces  in  equal 
shares;  and  this  though  there  is  some  evi- 
dences of  conversations  between  M  and 
his  wife  of  an  intention  that  his  sons 
should  have  the  house  and  lot. 

Markells  v.   Markells,  544 

4.  Testator,  after  directing  the  payment  of 
his  debts,  says:  I  direct  that  all  the  property 
I  have,  or  in  which  I  have  an  interest,  both 
real  and  personal,  be  sold  as  is  customary  in 
such  cases,  and  the  net  proceeds  of  the  sale 
to  be  divided  into  four  parts,  namely:  my 
brothers  J,  W  and  L  to  have  each  a  fourth 
part,  and  the  other  fourth  part  to  be  divided 
among  my  brother  W's  children,  each  one  to 
have  the  amount  of  his  share  when  he  arrives 
at  the  age  of  twenty-one.  The  debts  due  me 
from  my  brother  W,  I  give  to  him — Held: 
The  bequests  to  the  children  of  W  did  not 
vest  at  the  death  of  the  testator,  but  only  as 
and  when  each  child  arrived  at  the  age  of 
twenty-one;  and.  therefore,  the  children  dy- 
ing before  attaining  that  age  took  nothing 
under  the  wilL 

Major's   ex'or   &  als.  v.   Major's 

adm'r,  819 

DOWER. 
1.   Where,  in  a  suit  in  equity,  brought  for 
the  purpose  of  subjecting  the  real  estate  of  a 

decedent  to  the  payment  of  his  lien 
968      debts,  and  an  *assignment  of  dower  to 

his  widow,  the  dower  cannot  be  as- 
signed in  kind,  and  it  is  necessary  to  sell  the 
whole  real  estate,  and  to  satisfy  the  claim 
of  dower  out  of  the  proceeds,  the  court  can- 
not, without  the  consent  of  all  the  parties, 
satisfy  said  claim  by  the  payment  of  a  gross 
sum  out  of  said  proceeds,  but  must  securely 
invest  one-third  of  said  proceeds,  and  direct 
the  interest  on  such  investment  to  be  paid 
to  the  widow  during  her  life,  in  satisfaction 
of  her  claim  of  dower. 

Harrison's  ex'or  v.  Payne  &  als.,    387 
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■  2.  A  widow  remains  in  the  mansion  house, 
having  with  her  her  two  infant  children,  who 
she  supports,  and  no  assignment  of  dower 
is  made  to  her.  She  pays  a  balance  of  the 
purchase  money  due  for  the  property,  and 
secured  by  the  vendor's  lien,  and  she  pays 
the  taxes  due  upon  the  property.  As  against 
judgment  creditors  of  her  late  husband 
—Held: 

1.  She  is  entitled  to  be  paid  the  amount 
of  the  taxes  she  has  paid,  and  they  are 
the  prior  lien  upon  the  property. 

Simmons  v.  Lyles,  adm'r  &  als.,  752 

2.  She  is  to  be  paid  for  so  much  of  the 
purchase  money  paid  by  her  as  was  prop- 
erly payable  by  the  heirs;  and  this  is  also 
a  prior  lien  on  the  property  as  against 
the  creditors.  Idem,  752 

3.  Having  held  the  mansion  house,  and 
the  heirs  being  infants  unable  to  assign 
dower,  she  must  be  considered  as  holding 
as  to  one-third  of  the  house  as  dowress, 
and  liable  to  pay  one-third  of  the  interest 
pf  the  said  purchase  money  during  her  life. 

Idem,  752 

4.  It  being  necessary  to  sell  the  property, 
and  therefore  to  fix  the  present  arnount 
chargeable  to  her  on  account  of  said  inter- 
est, the  annual  interest  is  to  be  treated  as 
an  annuity,  to  be  computed  for  so  many 
years  as  she  may  be  supposed  to  live,  re- 
gard being  had  to  the  state  of  her  health; 
and  the  sum  so  ascertained,  in  gross,  is  to 
be  deducted  from  the  amount  of  the  pur- 
chase money  paid  by  her.      Idem,        752 

5.  There  being  accounts  to  be  taken  in 
the  cause,  so  that  the  property  cannot  be 
sold  at  once,  the  court  should  appoint  two 
or  more  discreet  persons  to  fix  a  rent  upon 
the  house;  and  if  the  widow  will  take  it  at 
the  rent  so  fixed — she  to  pay  two-thirds 
thereof — it  should  be  rented  to  her;  and  as 
the  court  has  funds  of  hers  under  its  con- 
trol sufficient  to  pay  the  rent,  no  security 
should  be  required  of  her.      Idem,        752 

EJECTMENT. 

1.  In  an  action  of  ejectment,  brought 
against  the  person  in  possession,  the  land- 
lord of  such  person  may  come  in  and  be  al- 
lowed to  defend  the  action  under  §  5.  ch.  131, 
Code  of  1873,  whether  the  actual  relation  of 
lessor  and  lessee  exists  bet  wen  them  or  not; 
and  this  will  be  permitted  even  where  the 
plaintiff  and  defendant  in  possession  have 
submitted  the  matters  between  them  to  ar- 
bitration, an  award  made  in  favor  of  the 
plaintiff,  and  a  rule  awarded  against  the  de- 
fendant in  possession  to  show  cause  why  the 
award  should  not  be  entered  as  the  judg- 
ment of  the  court  against  him. 

Hanks,  &c.,  v.  Price,  &c.,  107 

2.  In  general,  the  law  will  imply  a  tenan- 
cy whenever  there  is  an  ownership  of  land 
on  the  one  hand  and  an  occupation  by  pos- 
session on  the  other.  Idem        170 

EQUITY  JURISDICTION  AND  RELIEF. 

1.  Upon  a  bill  filed  by  a  creditor  of  the 
M.  Mining  Co.  and  the  persons  constituting 


that  company^  in  the  circuit  court  of  C 
county,  to  subject  to  the  payment  of  his 
debt  the  land  of  one  of  them  lying  in  C 
county,  and  the  minerals  conveyed  in  a  deed 
by  T  to  S  lying  in  F  county,  one  of  the 
members  resides  in  C  county,  and  the  oth- 
ers are  nonresidents  of  the  state — Held:  The 
court  has  jurisdiction  of  the  cause,  both  on 
the  ground  that  a  part  of  the  subject  sought 
to  be  subjected  lay  in  the  county  of  C,  and 
that  one  of  the  defendants  resided  in  that 
county. 

Clayton  &  Tyson  v.  Henley.  65 

970        *2.    In  such  suit  the  parties  claiming 

under  subsequent  deeds  made  by  T 
and  by  commissioners  under  decrees,  claim- 
ing adversely  to  the  title  of  the  M  Co.  and 
its  members,  said  parties  thus  claiming  ad- 
versly  to  M  Co.  and  its  members  cannot  set 
up  the  statute  of  limitations  as  a  bar  to  the 
plaintiff's  claim,  the  M  Co.  and  its  members 
not  relying  upon  the  statute.  Idem.    65 

3.  But  if  all  the  defendants  pleaded  the 
statute,  and  the  circuit  court  decided  the 
case  in  favor  of  the  plaintiff,  and  only  the 
said  parties  claiming  adversely  take  an  ap- 
peal— Held:  That  a  party  appealing  must 
show  some  error  in  the  decree  affecting 
himself;  and  as  the  M  Co.  and  its  members 
have  acquiesced  in  the  decree,  the  adverse 
claimants  can  not  rely  upon  the  statute  in 
the  appellate  court.  Idem,  65 

4.  When  a  party  may  go  into  equity  to 
recover  the  amount  of  an  insurance  policy. 

Sec  Insurance  and  Insurance  Com- 
panies, No.  11,  and 

Portsmouth  Ins.  Co.  v.  Reynold's 
adm'x  &  al.,  613 

5.  A  court  of  probate  is  a  court  of  equity, 
and  though  its  powers  over  the  subject  con- 
fided to  it  are  limited,  it  may  on  a  proper 
bill  review  and  correct  errors  in  its  pro- 
ceedings after  final  decree  in  the  cause. 

Connolly  v.  Connolly  &  als.,  657 

ESTOPPEL. 

1.  There  is  a  creditor's  bill  against  the  es- 
tate of  D  who  was  the  administrator  of  G. 
In  this  suit  T,  the  widow  of  G,  was  a  party 
by  petition  claiming  an  interest  in  the  estate 
of  one  of  her  sons,  which  is  paid  to  her.  She 
held  the  bond  of  D,  but  did  not  present  a 
claim  for  that,  and  there  was  a  final  decree  in 
the  cause  directing  the  receiver  to  distribute 
the  funds  ratably  among  the  debts  reported. 
Before  the  whole  fund  is  paid  out  by  the 
receiver,  T  files  her  bill  to  subject  the  fund 
still  in  the  hands  of  the  receiver  to  satisfy  the 
bond  of  D  which  she  held--Held:  That  T 
having  made  herself  a  party  in  said  creditor]* 
suit  without  setting  up  this  claim,  she  is 
concluded  by  the  final  decree  in  said  suit 
and  cannot  set  up  a  claim  to  the  fund  in  the 
hands  of  the  receiver. 

Tilson  V.  Davis'  adm'r  &  als.,  95 

2.  Upon  a  bill  by  L  against  M  and  others 
setting  up  a  contract  of  partnership  between 
them,  it  appears  that  in  a  previous  suit  the 
matters  alleged  in  that  bill  were  sufficient  to 
put  in  issue  the  fact  of  such  contract  as  is 
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alleged  in  this  case,  and  in  that  case  it  was 
held  that  the  contract  was  not  valid— Held: 
The  decree  in  the  first  suit  is  a  conclusive 
bar  to  the  second. 

McComb  V.  Lobdell  &  als.,  185 

EXECUTORS  AND    ADMINISTRA- 
TORS. 

1.  What  arrangement  between  a  creditor 
and  his  principal  debtor,  who  is  also  admin- 
istrator of  his  surety,  will  amount  to  a  de- 
vastavit on  the  part  of  the  administrator. 

See  Principal  and  Surety,  No.  6,  8, 

and 
Calloway's  ex'or  v.  Price's  adm'r 

&  als..  1 

2.  G  died  early  in  1849,  leaving  a  widow,  T, 
and  three  infant  children,  and  in  March,  1849, 
D  qualified  as  his  administrator.  In  March, 
1851,  D  settled  his  account,  and  had  for  dis- 
tribution $5,090.63;  and  having  qualified  as 
guardian  of  the  children,  he  retained  in  his 
possession  two-thirds  of  this  sum  as  their 
guardian.  He  had  in  1850  executed  his  bond 
for  the  balance  due  to  T,  as  widow.  There  is 
some  uncertainty  as  to  the  provisions  of  the 
bond,  whether  given  to  her  as  payment  of  the 
third  due  to  her  as  widow,  or  as  a  mere  ac- 
knowledgment of  what  was  due  to  her;  and 
whether  it  provided  only  for  the  payment  to 
her  of  the  interest  during  her  life,  and  then 
of  the  principal  to  her  children.  In  April, 
1875,  T  instituted  a  suit  in  equity  against  the 
administrator  and  sureties  of  D,  to  recover 
the  amount  of  her  interest  in  the  estate  of 
her  husband  G,  and  the  sureties  answered, 
insisting  that  T  had  accepted  the  bond  of 

D   in   satisfaction   of   her   claim,  and 
971       *pleading /the  statute  of  limitations — 
Held: 

1.  If  the  bond  was  so  given  that  T  was 
only  entitled  to  the  interest  during  her 
life,  and  then  it  was  to  go  to  the  children, 
it  was  a  novation  of  the  debt  due  by  D 
as  administrator,  and  his  sureties  were 
not  bound  for  the  claim. 

Tilson   V.   Davis'   adm'r   &  als.,  92 

2.  That  D  having  settled  his  administra- 
tion accounts  finally  in  1851,  and  given  the 
bond  to  T,  if  it  was  intended  merely  as 
an  acknowledgment  that  that  much  was 
due  to  her,  it  was  a  settlement  to  the 
amount  of  the  bond,  and  from  the  mo- 
ment of  its  execution  and  delivery  to  T. 
right  of  action  accrued  thereon,  and  more 
than  ten  years  having  elapsed  before  she 
brought  her  suit,  his  sureties  are  discharged 
from  their  liabilities  by  the  statute  of  limi- 
tations.   Code  of  1873,  ch.  146,  §§  8,  9. 

Idem,        92 

3.  An  executor  receives  Confederate  money 
in  payment  of  legacies  charged  upon  land 
with  the  understanding  that  if  the  legatees 
refuse  to  receive  it,  he  is  to  return  it  to  the 
party  paying  it.  He  does  not  return  it, 
though  he  says  they  refused  to  receive  it. 
He  is  responsible  for  its  value  as  of  the 
date  at  which  he  received  it;  and  the  party 
paying  the  charge  should  be  allowed  a 
credit  for  such  value.  ,      ^     i 

Siron  V.  Ruleman's  ex'or  &  als.,        215 


4.  C  died  in  1860,  without  wife  or  children, 
leaving  a  large  estate,  which,  by  his  will,  he 
gave  to  his  brothers  and  sisters,  and  the 
children  of  such  as  were  dead.  The  legatees 
were  about  forty  in  number,  and  were  scat- 
tered, some  in  Virginia  and  further  south 
and  others  in  the  western  states.  At  the 
July  term,  1860,  of  the  county  court  of  R,  the 
will  was  admitted  to  probate,  and  his  nephew 
R  was  appointed  and  qualified  as  adminis- 
trator c.  t.  a.,  and  executed  his  bond  with 
sureties.  At  the  same  term  the  court  set 
aside  the  order  appointing  R  administrator, 
and  appointed  R,  C  and  A,  who  qualified 
and  executed  their  bond  with  other  sureties. 
In  August,  1860,  on  their  motion,  the  ad- 
ministrators were  ordered  to  give  a  new 
bond,  with  other  sureties;  which  was  done. 
Upon  a  bill  filed  by  some  of  the  legatees 
against  the  administrators  and  the  sureties  ' 
in  the  several  bonds  and  others  for  an  ac- 
count of  their  administration,  &c. — Held: 

1.  During  the  same  term  of  a  court  the 
orders  of  the  court  remain  in  its  breast, 
and  may  be  revoked,  annulled  or  amended 
at  its  pleasure,  if  the  act  be  not  done  or 
obtained  by  fraudulent  means.  The  court, 
therefore,  had  the  power  to  rescind  the 
order  appointing  R  the  administrator  of 
C,  and  the  office  then  being  vacant,  to 
appoint  R,  C  and  A  administrators.  And 
the  sureties  of  R  in  the  first  bond  are  not 
responsible  for  the  devastavit  of  the  ad- 
ministrators. 

Lingle  &  als.  v.  Cook's  adm'rs,  262 

2.  The  new  bond  executed  in  August, 
1860,  by  the  administrators,  by  the  express 
provisions  of  the  statute,  relates  back  to 
the  time  of  the  qualification  of  the  said 
administrators,  and  binds  the  obligors 
therein  for  the  faithful  discharge  of  the 
duties  of  the  office  of  said  administrators 
from  that  time  as  effectually  as  if  the  said 
new  bond  had  then  been  executed. 

Idem,  262 

3.  By  the  execution  of  the  new  bond  of 
August,  1860,  the  sureties  in  the  former 
bond  and  their  representatives  were,  by 
the  said  statute,  forthwith  discharged, 
except  as  to  any  matter  for  which  suit  was 
then  depending  on  the  former  bond  against 
any  such  sureties  or  their  representatives; 
in  which  case  such  suit  might  be  prosecuted 
to  judgment  or  decree.       Idem,  262 

4.  As  to  every  such  matter,  the  new 
bond,  without  any  express  provisions 
therein  to  that  effect,  will  bind  the  obligor* 
therein  to  indemnify  the  sureties  in  the 
former  bond  against  all  loss  or  damage  in 
consequence  of  executing  the  former  bond. 
Code  of  1849,  ch.  132,  §  12;  Code  of  1873, 
ch.   128,  §    19.  Idem,  272 

5.  During  the  war  the  administrators 

972    sold  to  H  $20,000  of  the  bonds  *and 

notes    of    the    estate    for    Confederate 

treasury  notes,  at  the  rate  of  two  dollars 

of  the  latter  for  one  of  the  former — Held: 

1.  If  payment  of  the  debts  of  the  testator 

or  legacies  given  by  his  will  required  a  sale 

of  the  bonds  or  notes  due  to  him,  then  such 
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a  sale,  fairly  made  on  reasonable  terms, 
would  not  have  been  a  breach  of  trust  by 
the  personal  representative,  but  would 
have  been  a  due  execution  of  such  trust; 
for  which,  of  course,  neither  they  nor  a 
purchaser  from  them  would  be  made  re- 
sponsible. Idem,  262 

2.  If  such  payment  did  not  require  such 
a  sale,  but  the  purchaser  was  wholly  igno- 
rant and  had  no  reason  to  believe  that  it 
did  not,  and  in  fact  believed  that  it  did, 
then  certainly  the  purchaser,  being,  in 
such  case  a  bona  fide  purchaser  for  value 
without  notice,  could  not  be  made  respon- 
sible, even  though  the  personal  represent- 
atives should  be  responsible  by  reason  of 
their  guilty  knowledge,  or  other  breach  of 
trust  in  the  transaction.       Idem,  262 

3.  If  a  personal  representative  acts  fairly 
and  honestly  within  the  scope  of  his  pow- 
ers, then  he  is  not  responsible  for  the  con- 
sequences of  his  act,  even  though  it  result 
unexpectedly  to  the  loss  of  the  trust  sub- 
ject, or  any  part  of  it.  Idem,  262 

4.  Though  such  personal  representative 
act  unfairly  and  dishonestly  in  making  a 
sale,  which,  fairly  and  honestly  made, 
would  be  within  the  scope  of  his  power  and 
duty,  Ji  bona  fide  purchaser  for  value  from 
him  would  have  a  perfect  title-against  the 
testator's  estate.  Idem,  262 

5.  Under  all  the  circumstances  the  ad- 
ministrators held  to  have  properly  and 
honestly  made  the  sale.       Idem,  262 

6.  A  large  amount  of  Confederate  States 
treasury  notes  having  come  into  the  hands 
of  the  administrators  in  the  course  of  the 
execution  of  their  duty,  and  they  being  un- 
able, by  reason  of  the  war  then  existing  and 
the  number  and  scattered  location  of  the 
legatees,  to  distribute  the  entire  fund  re- 
maining in  their  hands  after  the  payment  of 
the  debts  of  their  testator,  they  were  justi- 
fied in  investing  these  notes  in  Confederate 
bonds,  and  are  entitled  to  be  credited  for 
the  same  in  their  administration  account. 

Idem,  262 

EVIDENCE. 

1.  For  what  may  be  evidence  in  proof  or 
disproof  of  a  subscription  to  the  stock  of  a 
railroad  company, 

See  Subscription  to  Stock  of    R.  R. 
I  Co's.  No.  3,  4.  5,  8,  9,  and 

Stuart  V.  Valley  R.  R.  Co.,  146 

2.  The  books  of  a  partnership  are  compe- 
tent evidence  to  show  what  are  debts  of  the 
partnership  as  against  the  partner  who, 
upon  the  dissolution  of  the  partnership,  has 
purchased  the  assets  of  the  partnership,  and 
has  undertaken  to  pay  its  debts. 

Shackelford's  adm'r  v.  Shackelford 
&  als.,  48^ 

3.  A  bond  signed  by  a  principal  obligor 
and  sureties,  apparently  perfect  and  com- 
plete, may  be  avoided  by  parol  proof  that 
the  obligee  at  the  time  he  received  it  from 
the  principal  obligor,  had  notice  that  other 


persons  were  to  sign  it  in  order  to  make 
the   instrument   effectual   as   to   those   who 
did  sign  it.    But  in  such  a  case  the  evidence 
ought  to  be  very  clear  and  satisfactory. 
Nash  V.  Fugate  &  als.,  59$ 

4.  Evidence  of  the  effect  of  a  dam  in  rais- 
ing the  bottom  of  a  stream  and  overflowing 
the  lands  lying  on  the  stream  above  the 
dam  in  the  county  of  Albemarle  is  admis- 
sible to  prove  similar  effects  from  a  dam  in 
the  county  of  Louisa. 

Ellis   V.    Harris'    ex'or,  684 

5.  Circumstantial  evidence  must  always 
be  scanned  with  great  caution,  and  can 
never  justify  a  verdict  of  guilty,  especially  ol 
murder  in  the  first  degree,  the  penalty  of 
which  is  death,  unless  the  circumstances 
proved  are  of  such  a  character  and  tendency 
a«:  to  produce  upon  a  fair  and  unprejudiced 
mind  a  moral  conviction  of  the  guilt  of  the 
accused  beyond  all   reasonable   doubt. 

Dean's  case,  912 

973  ^6.  On  a  trial  for  murder,  the  evi- 

dence connecting  the  accused  with 
the  killing  is  wholly  circumstantial;  but  as 
to  time,  place,  motive,  means  and  conduct, 
it  concurs  in  pointing  out  the  accused  as 
the  perpetrator  of  the  crime — Held:  .Ac- 
cused was  properly  convicted  of  murder  in 
the  first  degree.  Idem,  912 

7.  Upon  the  question  whether  the  ac- 
cused bought  goods  knowing  them  to  have 
been  stolen,  the  "evidence  being  circum- 
stantial, evidence  of  the  good  character  of 
the  accused  is  competent. 

Hey's    case,  94« 

EXCEPTIONS. 

1.  Where,  in  a  criminal  case,  a  bill  of  ex- 
ceptions taken  to  the  refusal  of  the  court  to 
set  aside  the  verdict  on  the  ground  that  it 
is  not  warranted  by  the  evidence  sets  oat 
the  evidence  and  not  the  facts  proved,  the 
appellate  court  can  only  consider  the  evi- 
dence introduced  by  the  commonwealth,  and 
will  not  reverse  the  judgment  unless  upon 
that  evidence,  taken  to  be  true,  the  decisios 
of  the  cour#  below  appears  to  be  erroneous. 
Read's  case,  22  Gratt.  924. 

Dean's   case,  912 

FERTILIZERS. 

1.  Section  48  of  ch,  86  of  the  Code  of  1873. 
and  those  sections  following,  in  relation  to 
the  inspection,  labeling,  &c.,  of  fertilizers, 
are  not  in  conflict  with  the  provisions  of  the 
act  approved  March  29th.  1877,  entitled  ''an 
act  to  establish  a  department  of  agricul- 
ture, mining  and  manufacturing  for  the 
state"  (acts  1876-7,  p.  240),  are  not  repealed 
by  the  last  named  act;  and  are  in  force  in 
this  state. 

Atlantic   &  Va.   Fert.   Co.  v. 

Kishpaugh,  578 

2.  The  A  &  V  F  Co.  were  the  manufac- 
turers of  a  fertilizers  which  was  labeled  oo 
the  bags  containing  it — "Eureka.  200  lbs. 
Ammoniated  bone  superphosphate  of  lime* 
— and  which  was   sold  by  its   agents  to  diffcr- 
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cnt  parties,  some  of  whom  gave  their  nego- 
tiable notes,  with  K  as  endorser,  for  the 
same.  The  notes  were  not  paid,  and  in  an 
action  of  debt  by  the  Co.  against  K,  his 
sole  defence  under  the  plea  of  nil  debet  was, 
that  the  labels  on  the  bags  were  not  in  con- 
formity with  the  statute  (§  48,  ch.  86,  Code 
1873),  and  that  consequently  the  sales  made 
to  the  makers  of  the  notes  for  whom  he  was 
endorser  were  illegal  and  void — Held: 

The  label  aforesaid  was  a  sufficient  com- 
pliance with  the  terms  of  the  statute,  and 
that  the  company  is  entitled  to  recover  on 
said  notes  given  for  the  price  of  said  fer- 
tilizers. Idem,  578 

FIXTURES. 

1.  Where  the  machinery  in  a  factory  is  per- 
manent in  its  character  and  essential  to  the 
purposes  for  which  the  building  is  occupied 
it  must  be  regarded  as  realty,  and  passes 
with  the  building;  and  whatever  is  essential 
to  the  purposes  for  which  the  building  used 
will  be  considered  as  a  fixture  although  the 
connection  between  them  may  be  such  that 
it  may  be  severed  without  physical  or  last- 
ing injury  to  either.  See  Green  v,  Phillips 
&  als..  6  Gratt.  752. 

Shelton   v.  Ficklin,  trustee  &  als.,         727 

GAMING. 

1.  The  game  of  poker,  or  draw  poker,  is 
not  a  game  of  the  like  kind  with  faro,  keno, 
&c.,  and  does  not  come  within  the  meaning 
of   statute.   Code  of  1873,  ch.  194,  §  1,  p.   1212. 

Nuckolls'   case,  884 

2.  A  person  who  does  not  take  part  in  the 
g^ame,  but  furnishes  the  room  and  gas  in 
which  poker  or  draw  poker  is  played,  for 
which  he  receives  a  moderate  compensation 
from  the  persons  playing,  is  not  guilty,  un- 
der the  statute,  of  being  concerned  in  in- 
terest in  the  keeping  a  table  of  the  like  kind 
with  faro,  keno,   &c.  Idem,  884 

HEIRS. 

1.  Where  real  estate  in  the  hands  of  heirs 

is  sought  to  be  subjected  to  the  pay- 
974  ment  of  the  decedent  ancestor's  ♦debts, 
and  that  portion  of  it  assigned  to  one 
of  the  heirs  before  the  commencement  of  the 
suit  has  been  aliened  to  a  bona  fide  pur- 
chaser, whether  absolutely  or  in  trust  to  pay 
his  debts,  and  that  heir  has  become  insolv- 
ent, the  rest  of  the  real  estate  in  the  hands  of 
those  heirs  who  have  not  aliened  it,  is  liable, 
not  only  for  the  proportionate  share  which 
each  heir  would  at  first  have  borne,  but  for 
the  whole  debts  of  the  decedent,  to  be  con- 
tributed by  each  one  in  proportion  to  the 
value  and  extent  of  the  land  descended  to 
him.  See  Lewis  v.  Overbys.  31  Gratt.  601. 
Ryan's  admV  v.   McLeod  &  als.,  367 

2.  In  March,  1875,  the  circuit  court  ren- 
dered a  decree  that  the  heirs  of  a  decedent, 
who  had  not  aliened  the  land  of  their  father, 
were  liable  only,  each  for  his  or  her  proportion 
of  the  decedent's  debts;  fixed  the  amount  to 
be  paid  by  each  of  them,  and  in  default  of 
such  payment,  directed  commissioners  named 


to  sell  so  much  of  the  real  estate  of  each,  as 
was  necessary  to  pay  his  or  her  proportion  of 
the  debts;  the  sale  to  be  upon  a  credit  of  one, 
two  and  three  years;  the  purchase  money  to 
be  secured  by  bonds  and  deed  of  trust  on  the 
land,  and  the  commissioners  to  report  their 
proceedings  to  the  court  at  the  next  term. 
On  a  petition  filed  in  March,  1879,  by  a  cred- 
itor of  the  decedent  for  a  rehearing  of  said 
decree — Held:  The  decree  of  March,  1875, 
was  not  a  final  but  an  interlocutory  decree, 
and  being  erroneous  should  be  reheard  and 
reversed.  Idem,  367 

3.  As  to  when  a  decree  is  final  and  when 
interlocutory,  see  the  opinion  of  Staples,.  J. 

Idem,  367 

4.  A  decree  cannot  be  in  part  final,  and 
in  part  interlocut6ry,  in  the  same  cause,  for 
and  against  the  same  parties  who  remain  in 
court.  Idem,  367 

5.  Whenever  a  particular  relief  is  contem- 
plated, if  anything  remains  to  be'done  by  the 
court  to  make  the  relief  effectual,  the  decree 
is  interlocutory.  When  no  further  action  is 
required  the  decree  is  final.    Idem,  367 

6.  In  this  case  there  were  four  heirs.  The 
land  of  one  of  them  sold  for  more  than 
enough  to  pay  his  fourth  of  the  ancestor's 
debts,  and  under  a  subsequent  decree  of 
March,  1876,  he  received  a  part  of  this  sur- 
plus, and  a  part  of  it  was  still  in  court,  and 
he  was  insolvent:  A  creditor  of  his  filed  his 
petition  in  the  cause  to  have  this  surplus 
applied  to  pay  his  debt — Held: 

1.  Upon  reversing  the  decree  of  March, 
1875,  that  this  surplus  still  in  the  hands 
of  the  court,  was  liable  to  pay  the  debts 
of  the  decedent,  in  preference  to  the 
debts  of  the  heir.  Idem,  367 

2.  The  creditors  of  the  decedent  not  hav- 
ing objected  to  the  payment  of  a  part  of 
this  surplus  to  the  heir  at  the  time  the  de- 
cree was  made,  and  not  having  filed  their 
petition  for  a  rehearing  of  the  decree  of 
March,  1875,  and  March,  1876,  until  March, 
1879,  when  the  heir  was  insolvent,  the 
other  heirs  who  are  able  to  pay,  will  be 
allowed  a  credit  for  the  amount  of  the 
said  surplus  received  by  ^  him,  upon  the 
deficiency  of  the  other  insolvent  heirs* 
payments  of  their  proportion  of  the  debts. 

Idem,  367 

HOMESTEADS. 

1.  An  unmarried  man,  who  has  no  children 
or  other  persons  dependent  upon  him  living 
with  him,  though  he  keeps  house,  and  has 
persons  hired  by  him  living  with  him,  is  not 
a  householder  or  head  of  a  family,  within  the 
meaning  of  these  terms  as  used  in  the  con- 
stitution and  laws  of  Virginia,  and  there- 
fore is  not  entitled  to  the  homestead  ex- 
emption as  provided  by  the  same. 

Calhoun  v.  Williams.  18 

2.  The  terms  "householder"  and  "head  of 
family,"  held  to  have  the  same  meaning  in 
the  provisions  of  the  constitution  and  stat- 
ute relating  to  homesteads.      Idem,  18 

HUSBAND  AND  WIFE. 
1.  In  June,  1859,  G  and  R,  his  wife,  in  con- 


329 


38  GRATT. 


Virginia  Reports,  Annotated. 


INDEX 


sideration  of  $1,000,  did  sell  and  convey  to  A 
all  their  interest  in  and  claim  to  any 
•75  property,  real  and  personal,  *of  which 
C,  the  father  of  said  R,  may  die  pos- 
sessed. This  deed  is  duly  executed,  and  the 
wife  privily  examined.  After  the  death  of  C, 
in  the  lifetime  of  G,  A  is  put  in  possession 
of  R's  share  of  her  father's  estate,  real  and 
personal;  but  upon  the  death  of  G,  R.  files  a 
bill  against  A  to  recover  the  property,  on  the 
ground  that  the  deed  was  a  nullity  as  to 
her.  In  1878  there  is  a  decree  in  her  favor; 
and  then  A  brings  assumpsit  against  G's 
ex'or  to  recover  back  the  $1,000  he  had  paid 
for  the  property— Held: 

1.  The  deed  was  properly  held  to  be  a 
nullity  as  to  R. 

Garber's  adm'r  z/.    Armentrout,  235 

2.  Assumpsit  by  A  will  lie  to  recover  the 
purchase  money.  Idem,  235 

3.  The  cause  of  action  of  A  did  not  arise 
until  the  decree  setting  aside  the  deed  in 
favor  of  R;  and  the  action  having  been 
brought  immediately  thereafter,  the  stat- 
ute of  limitations  was  no  bar  to  it. 

Idem,  235 

2.  M,  the  wife  of  P,  was  entitled  to  real 
estate  by  descent  from  her  father  and  by 
devise  from  W,  but  her  husband  had  not 
reduced  any  part  of  it  into  possession  when 
he  made  a  deed,  by  which  he  conveyed  to  C 
and  L  all  his  interest  and  right  in  said  estate 
in  trust  for  the  sole  and  separate  use  of  his 
wife  M.  free  from  all  claim  by  him,  with  full 
power  in  her  to  control  and  dispose  of  the 
same  as  if  she  was  not  a  married  woman. 
The  real  estate  was  afterwards  divided,  and 
M  came  into  actual  possession  of  it,  and  she 
sold  a  part  of  it  to  McD,  retaining  the  title, 
who  improved  it,  and  sold  it  again  to  her; 
and  she  executed  her  bond  to  S,  by  direction 
of  McD.  for  a  part  of  the  purchase  money. 
She  also  executed  to  B  a  bond  as  security 
for  G.  Upon  a  creditors'  bill  by  S  to  subject 
the  land  of  M  to  pay  his  debt — Held: 

1.  Whatever  interest  the  husband  had  in 
the  real  estate  of  his  wife  M,  whether  as 
tenant  by  the  mere  maritial  right,  or  as 
tenant  by  the  courtesy  initiate,  was  con- 
veyed by  the  deed  in  trust  for  his  wife; 
and  such  estate  was  liable  for  his  debts 
and  subject  to  his  disposal  by  deed  with- 
out the  concurrence  of  his   wife. 

Garland  v.  Pamplin   &  als.,  305 

2.  By  this  deed  M  acquired  in  equity  a 
separate  estate  in  her  husband's  estate  and 
interest  in  her  lands  conveyed  to  the  said 
trustees,  distinct  from  her  legal  estate  in 
fee  in  said  lands,  and  which  did  not  merge 
in  said  legal  estate.  Idem,  305 

3.  Under  this  deed,  and  upon  the  well 
settled  principles  of  equity,  M  had  full 
power  to  use,  control,  alien  and  dispose  of 
her  said  separate  estate  as  if  she  were  a 
feme  sole;  and  as  incident  to  this  absolute 
power  of  alienation,  she  had  the  right  and 
power  to  charge  and  encumber  said  sepa- 
rate estate  with  the  payment  of  debts. 

Idem,  305 


4.  M,  by  executing  the  bonds  to  S  and 
B,  must  be  presumed  to  have  intended 
therebv  to  charge  the  said  separate  cstetc 
with  their  payment,  and  the  said  separate 
estate  is  therefore  in  equity  liable  for  such 
payment.  But  such  liability  extends  only 
to  said  separate  estate  in  the  interest  of 
her  husband  and  acquired  under  the  deed 
aforesaid,  and  not  to  the  legal  estate  in  fee 
of  M  in  said  lands;  which  legal  estate  is 
distinct  from  said  separate  estate,  and  conld 
not  be  charged  by  the  mere  execution  of 
said  bonds,  with  the  payment  thereof,  by 
reason  of  her  disabilities  of  coverture. 

Idem,  305 

5.  M  by  reason  of  her  disability  of  cov- 
erture, had  no  power  to  sell  to  McD  the 
fee  in  any  part  of  her  lands;  and  so  the 
contract  was  not  voidable  merely,  but  ab- 
solutely void.  She  could  make  a  valid  sale 
of  her  separate  estate,  and  only  to  that 
extent  she  did  or  could  bind  said  land;  and 
such  interest,  but  not  the  fee,  was  subject 
to  sale 'for  the  payment  of  the  bond  of  S, 

Idem,  305 

6.  The  court  below  should  order  accounts 
to  be  taken  of  the  said  separate  estate,  and 
of  all  debts  or  claims  for  which  said  estate 
is  liable,  upon  the  principles  aforesaid,  in- 
cluding the  debts  of  S  and  B;  and  when 

said  debts  have  been  established,  to 
976      proceed  to  subject  said  *separate  es- 
tate to  the  payment  of  the  same. 

Idem,  305 

7.  The  bonds,  though  void  at  law,  are 
valid  in  equity,  as  evidences  of  debt  against 
the  separate  estate  of  M;  and  the  debts  arc 
not  barred  by  the  statute  of  limitations  as 
simple  contract  debts.         Idem,  305 

.  3.  In  March,  1862,  H  sells  the  farm  on 
which  he  'lives  for  $22,500,  a  Confederate 
contract.  His  wife  refuses  to  join  in  the 
deed,  and  proposes  to  her  to  buy  land  and 
build  on  it,  and  have  it  conveyed  in  trust  for 
her  and  her  children;  and  upon  that  consid- 
eration she  does  execute  the  deed.  H  does 
buy  the  land  for  $3,200,  and  builds  on  it;  and 
they  live  on  it  and  it  is  recognized  as  hers; 
but  the  deed  to  the  trustee  is  not  made  until 
April,  1867.  At  the  time  of  the  contract  His 
not  indebted  seriously,  and  these  debts  are 
paid  oflF  before  April.  1867.  In  April,  1867, 
H  qualifies  as  administrator  of  D's  estate 
and  wastes  it,  and  dies  in  1871  insolvent. 
Upon  bill  by  the  distributees  of  D  to  set 
aside  the  deed — Held: 

1.  There  having  been  no  fraud  in  the 
arrangement  between  H  and  his  wife,  the 
contract  between  them  is  yalid,  and  though 
the  deed  to  the  trustee  was  not  made  until 
April,  1867,  the  title  of  the  wife  is  good 
against  creditors  of  H ;  they  having  become 
such  since  the  date  of  the  agreement  be- 
tween H  and  his  wife  in  1862. 

Payne   &  als.  v.   Hutcheson   & 

als.,  812 

2.  At  the  time  of  the  agreement  in  1862, 
H  being  forty  years  of  age  and  his  wife 
thirty-two,  according  to  the  tables  of  mor- 
tality the  land  settled  on  his  wife  was  at 
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that  time  in  excess  of  the  value  of  her  con- 
tingent right  of  dower  in  the  farm  sold; 
but  H  haying  died  before  the  suit  was 
brought  to  set  asid«  the  deed,  it  is  not  in 
excess  of  her  right  of  dower  in  the  farm 
sold  by  H,  after  his  death ;  and  looking  at 
all  the  facts  in  the  case,  the  settlement  is 
not  more  than  a  just  equivalent  for  the 
interest  relinquished  by  the  wife. 

Idem,  812 

INDICTMENTS. 

1.  An  indictment  charging  the  prisoner 
with  stealing  certain  papers  of  the  value  of 
$110,  not  otherwise  describing  the  papers 
charged  to  have  been  stolen,  is  fatally  de- 
fective. 

Robinson's   case,  866 

INSURANCE  AND  INSURANCE 
COMPANIES. 

1.  By  the  act  of  the  Virginia  convention  of 
1861,  the  ordinance  of  secession,  which  was 
passed  on  the  17th  of  April,  1861,  was  sub- 
mitted for  ratification  or  rejection  to  the 
people  of  Virginia  by  a  vote  to  be  taken  on 
the  4th  Thursday  in  May  following — Held: 
The  act  was  merely  inchoate  until  that  vote 
was  taken;  and  the  state  was  not  until  after 
that  vote  was  taken  and  declared  in  a  state 
of  war  with  the  United  States. 

Portsmouth  Ins.  Co.  v.  Reynolds' 
adm'x  &  al..  613 

2.  The  subsequent  ratification  of  the  act 
by  the  vote  of  the  people  could  not  have  the 
effect,  by  relation  to  the  day  of  its  passage, 
to  change  the  actual  status  of  the  two  gov- 
ernments on  that  day,  so  as  to  make  acts 
tortious  which  otherwise  would  not  be  so, 
and  defeat  the  rights  of  private  persons. 

Idem,  613 

3.  On  the  21st  April,  1861,  the  shiphouse 
and  other  buildings  at  the  U.  S.  navy  yard 
at  Portsmouth  were  set  fire  to  and  burned  by 
order  of  the  officers  of  the  United  States 
forces,  acting  under  the  authority  of  that 
government,  and  the  fire  extended  to  build- 
ings in  the  neighborhood,  and  consumed 
them.  Upon  two  of  these  buildings  there  were 
policies  of  insurance  against  fire;  with  a  pro- 
viso, that  the  insurance  company  shall  not 
be  liable  to  make  good  any  loss  by  fire 
which  may  happen  to  take  place  by  means 
of  any  invasion,  insurrection,  riot  or  civil 
commotion,  or  any  military  or  usurped 
power — Held:  That  the  ordinance  of  seces- 
sion not  then  being  in  force,  the  burning  of 
the  buildings  caused  by  the  firing  of  the  U. 

S.  buildings  at  the  navy  yard,  does  not 
977     bring  the  loss  within  the  *operation  of 

the  proviso  as  to  any  military  or 
usurped  authority.  Idem,  613 

4.  A  distinct  denial  by  the  insurer  of  lia- 
bility, and  refusal  to  pay,  on  the  ground  that 
there  is  no  liability,  is  a  waiver  of  the  con- 
dition of  a  policy  requiring  proof  of  loss; 
and  such  waiver  may  be  express  or  implied, 
and  may  be  shown,  by  acts  as  well  as 
words.  Idem,  613 

5.  The  policies  being  from  year  to  year 


before  the  buildings  were  burned,  and  the 
insured  having  died  intestate  leaving  a 
widow,  who  qualifies  as  his  administratrix, 
and  an  infant  son,  and  the  administratrix 
continuing  to  pay  the  premiums,  and  it  be- 
ing a  question  whether  the  insurance  money 
when  recovered  should  be  treated  as  real 
or  personal  assets,  and  disposed  of  as  the 
one  or  the  other,  a  court  of  equity  has  juris- 
diction, at  the  suit  of  the  administratrix  and 
the  heir,  to  enforce  the  claim  against  the 
insurance  company.  Idem,  613 

6.  It  was  proper  to  allow  interest  during 
the  war  on  the  amount  of  the  policies. 

Idem,  613 

7.  On  a  bill  to  have  the  assets  of  the  Insur- 
ance Co.  of  the  Valley  of  Va.  administered, 
in  the  progress  of  the  cause  the  debts  of  the 
Co.  are  paid,  and  there  are  assets  consisting 
of  debts  of  stockholders  not  yet  collected, 
to  be  divided  among  the  stockholders.  Some 
of  these  stockholders  had  paid  in  full  for 
their  stock  before  the  war;  others  had  paid 
in  part  before  the  war,  and  the  balance  in 
Confederate  notes  and  these  two  classes 
had  received  their  certificates  of  stock, 
others,  at  the  end  of  the  war,  had  paid 
nothing  on  their  stock.  In  ascertaining  the 
amount  of  the  fund  to  be  received  by  each 
stockholder — Held : 

1.  In  the  statement  of  account  between 
the  stockholder  and  the  Co.,  the  payments 
in  Confederate  money  must  be  taken  as 
valid  payments  without   abatement. 

Hartman  &  als.  v.  the  Ins.  Co.  of 
Valley  of  Va.  &  als.,  242 

2.  But  in  the  account  between  the  stock- 
holders to  ascertain  what  dividend  each 
one  shall  be  entitled  to  in  the  distribution 
of  the  assets,  the  payments  of  stock  in 
Confederate  money,  whether  in  whole  or 
in  part,  since  the  1st  of  January,  1862, 
should  be  scaled  as  of  the  date  of  pay- 
ment; and  each  stockholder  is  entitled  to 
share  in  proportion  to  his  input,  ascertain- 
ed as  hereinbefore  stated.    Idem,  242 

3.  Preparatory  to  a  division,  accounts 
should  be  taken  upon  the  foregoing  princi- 
ples; and  the  stockholders  in  arrear  should 
not  be  required  to  pay  until  the  accounts 
are  taken  and  the  dividend  of  each  stock- 
holder  ascertained.  Idem,  242 

4.  Each  stockholder  in  arrear  should  then 
be  credited  with  his  dividend,  and  be  or- 
dered to  pay  into  the  hands  of  the  re- 
ceiver the  balance  due  on  his  stock,  to  be 
divided  among  the  other  stockholders  in 
the  proportion  of  their  respective  dividends. 

Idem,  242 

5.  The  court  of  equity,  having  all  the 
parties  before  it,  should  enforce  the  pay- 
ment of  the  moneys  due  from  the  several 
stockholders,  and  should  not  direct  ac- 
tions at  law.  Idem,  242 

6.  An  insurance  company,  incorporated 
by  the  laws  of  New  York  having  its  prin- 
cipal place  of  business  in  that  state,  which 
had  complied  with  the  laws  of  Virginia  in 
relation   to  foreign   insurance   companies 
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doing  business  in  this  state,  by  making 
the  deposit,  and  appointing  a  citizen  of 
Virginia  an  agent,  by  power  of  attorney, 
&c.,  as  required  by  the  statute  of  Virginia 
(Code  of  1873,  ch.  36^  {  19),  is  not  a  resi- 
dent of  this  state,  within  the  meaning  of 
the  foreign  attachment  laws  of  Virginia, 
and  the  property  of  said  insurance  com- 
pany is  liable  to  such  attachment  as  a 
non-resident. 

Cowardin  &  als.  v.  Universal  Life    ' 
Ins.  Co.,  445 

JUDGMENTS. 

1.  What  not  sufficient  evidence  of  no- 
97S    tice  of    an  undockcted  judgment  by  *the 
trustee  in  a  deed  of  trust  to  offset  the 
cestui  que  trust  with  notice. 
See  Notice,  No.  1,  2,  and 
Morrison    v.  Bausermer  &  Co. 
&  als.,  225 

2.  Another  creditor  cannot  question  the 
validity  of  a  judgment  against  his  debtor, 
except  upon  grounds  that  would  award  it 
between  the  parties  to  it,  or  on  the  ground 
that  there  was  fraud  and  collusion  between 
them  in  procuring  it. 

Gentry  v.  Allen  &  als.,  254 

3.  How  a  judgment  is  to  be  enforced 
against  the  land  of  sureties. 

See   Principal  and  Surety,   No.   14, 
and 
Idem,  254 

4.  These  are  two  actions  of  debt  by  the 
Bank  of  O  D  against  J,  the  maker,  and  W  as 
the  endorser,  of  the  notes  sued  on.  pending 
in  the  same  court,  at  the  same  time,  in  both 
of  which  the  defence  and  the  evidence  is  the 
same.  There  is  a  verdict  and  judgment  for 
the  plaintiff  in  one  case;  and  the  defendants 
propose  to  appeal.  And  then  in  the  second 
case  the  following  entry  is  made:  "Bank  of 
O  D  V.  J  &  al. — iud^ment  bv  consent  in  favor 
of  plaintiff  for  $10,760.  the  debt  in  the  decla- 
ration mentioned,  with  interest  thereon  from 
the  1st  day  of  January.  1866,  till  paid,  and 
costs.  Execution  on  the  judgment  to  be 
stayed  for  ninety  days ;  and  in  the  event  of 
an  appeal  being  obtained  and  perfected  in  the 
Bank  of  O  D  v.  J  &  al.,  decided  at  this  term, 
then  this  judgment  to  await  the  decision  of 
the  court  of  appeals,  and  abide  the  result 
thereof  in  the  said  case:  provided  the  appeal 
bond  in  that  case  be  sufficient  to  secure  the 
amount  of  both  judgments.  C,  p.  q.;  B  & 
W.  p.  d."  The  writ  of  error  was  obtained, 
but  the  appeal  bond  was  only  in  the  penalty 
of  $200.  The  judgment  was  on  the  appeal 
reversed — Held : 

1.  The  entry  in  the  second  case,  if  a 
judgment  at  all,  is  a  judgment  by  consent 
or  confession,  not  absolute,  but  on  the 
terms  and  conditions  set  out  in  the  agree- 
ment annexed. 

Bank   of   the    Old    Dominion    v. 

McVeigh,  530 

2.  Under  the  agreement,  which  is  a  con- 
tinuing one,  it  is  competent  for  the  court 
which   rendered   it   to   deal   with   it   in   a 


summary  way,  and  see  that  its  terms  are 
complied  with.  Idem,  530 

3.  The  entry,  taken  in  connection  with 
the  record  of  the  case  in  which  it  was 
made,  has  the  requisite  certainty  of  a 
judgment  as  to  parties,  amounts,  dates. 
&c.,  and  is  a  valid  judgment.  Idem,        530 

4.  In  construing  the  agreement,  to  ascer- 
tain the  intention  of  the  parties,  the  court 
will  look  to  the  language  employed,  the  sub- 
ject matter,  and  the  surrounding  circum- 
stances at  the  time  of  its  execution,  and 
thus  to  place  the  court  in  the  same  situation 
which  the  parties  who  made  the  contract 
occupied,  so  as  to  view  the  circumstances 
as  they  viewed  them,  and  so  to  judge  of 
the  meaning  of  words,  and  of  the  cor- 
rect application  of  the  language  em- 
ployed. Idem,  530 

5.  So  considering  the  agreement,  the 
true  construction  is,  that  the  stipulation 
for  the  suspension  of  the  execution  for 
ninety  days,  and  also  that  the  judgment 
should  abide  the  result  of  the  decision  by 
the  court  of  appeals  in  the  other  case,  was 
in  each  particular  absolute;  and  the  giv- 
ing of  the  bond  was  required  as  a  condi- 
tion precedent  only  to  the  suspension  of 
the  execution  on  that  judgment  while  the 
other  case  was  pending  in  the  court  of 
appeals  on  writ  of  error.      Idem.  530 

6.  No  supersedeas  bond  having  been  * 
given,  as  provided  in  the  agreement,  if  it 
was  possible  legally  to  give  such  bond, 
execution  could  have  been  sued  out  at 
any  time,  to  subject  the  personal  property 
of  the  defendants,  or  proceedings  in 
equity  instituted  and  prosecuted  to  sub- 
ject their  real  estate.  Idem,  530 

7.  If  there  were  any  doubt  as  to  the  con- 
struction which  should  be  given  to  the 
agreement,  that  construction  should  be 
adopted  which  would  be  more  to  the  ad- 
vantage of  the  defendants,  upon  the  gen- 
eral ground,  that  a  party  who  takes  an 

agreement  prepared  by  another  (as 
979      *this    was  by  plaintiffs'  counsel),    and 

upon  its  faith  incurs  obligations,  or 
parts  with  his  property,  should  have  a  con- 
struction  given  to  the  instrument  favorable 
to  him;  and  on  the  further  ground,  that 
when  an  instrument  is  susceptible  of  two 
constructions,  the  one  working  injustice, 
and  the  other  consistent  with  the  right  of 
the  case,  that  one  should  be  favored  which 
standeth  with  the  right.      Idem,  530 

5.  Judgment  confessed  in  the  clerk's  ofiBce, 
though  no  process  appears  to  have  been  is- 
sued or  served,  and  though  the  clerk  has 
failed  to  enter  it  upon  the  order  or  minute 
book  or  any  other  book  in  his  office,  and 
the  only  evidence  of  it  is  an  unsigned 
memorandum  endorsed  on  a  declaration 
which  seems  to  have  been  filed,  and  the 
bond  enclosed  in  the  declaration,  is  a  valid 
judgment  and  entitled  to  rank  as  such  as 
against  other  creditors  of  the  debtor. 

Shadrach's  adm'r  v.  Woolfolk  &  als.,  707 

6.  If  the  entry  of  a  judgment  confessed  in 
the  office  upon  the  order  or  minute  book  has 
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not  been  made  at  the  time  of  its  confes- 
sion, the  clerk  may  make  the  entry  at  any 
time;  and  if  he  fails  to  do  it,  the  court  may 
at  any  time  direct  him  to  make  the  entry. 

Idem,  707 

JUDICIAL  SALES. 

1.  The  English  practice  of— as  a  matter  of 
course — opening  the  biddings  of  a  sale  made 
by  the  master  under  a  decree  of  the  court, 
upon  the  offer  of  a  reasonable  advance  bid, 
has  not  been  adopted  in  Virginia. 

Roudabush  v.  Miller  &  als.,  454 

2.  Whether  the  court  will  reopen  the  bids 
after  such  a  sale,  is  a  question  addressed  to 
the  sound  discretion  of  the  court,  subject  to 
the  review  of  the  appellate  tribunal;  and  the 
propriety  of  its  exercise  depends  upon  the 
circumstances  of  each  case,  and  can  only  be 
exercised  when  it  can  be  done  with  a  due 
regard  to  the  rights  and  interests  of  all  con- 
cerned— the  purchaser  as  well  as  all  others. 

Idem,  454 

3.  When  a  sale  has  been  fairly  made,  and 
for  a  fair  price,  it  should  never  be  set  aside 
when  there  is  a  good  reason  to  believe  that 
the  upset  price  has  been  offered  to  gratify 
ill  will  towards  the  purchaser. 

Idem,  454 

4.  Where  two  or  more  persons  desire  to 
acquire  different  parts  of  a  tract  of  land 
which  is  offered  for  sale  at  public  auction  by 
commissioners  under  a  decree  of  the  court, 
with  respect  to  the  convenience  of  the  sev- 
eral parcels  to  their  own  lands  respectively, 
is  not  unlawful  or  improper  for  them  to 
bid  for  the  whole  tract  when  it  is  offered  to 
the  highest  bidder,  with  the  understanding 
that  they  will  divide  it  between  themselves, 
and  how  they  will  divide  it,  if  they  should 
become  the  purchasers,  and  that  each  one 
shall  be  bound  to  comply  with  the  terms  of 
purchase  as  to  his  own  part,  as  agreed  be- 
tween   themselves.  Idem,  454 

LANDLORD  AND  TENANT. 

1.  In  an  action  of  ejectment  brought 
against  one  person  in  possession,  the  land- 
lord of  each  person  may  come  in  and  be 
allowed  to  defend  the  action  under  §  5,  ch. 
131,  Code  of  1873,  whether  the  actual  rela- 
tions of  lessor  and  lessee  exist  between 
them  or  not;  and  this  will  be  permitted  even 
where  the  plaintiff  and  defendant  in  posses- 
tion  have  submitted  the  matters  between 
them  to  arbitration,  an  award  made  in  favor 
of  the  plaintiff,  and  a  rule  awarded  against 
the  defendant  in  possession  to  show  cause 
why  the  award  should  not  be  entered  as  the 
judgment  of  the  court  against  him. 

Hanks,  &c.,  v.  Price,  &c.,  107 

2.  In  general,  the  law  will  imply  a  tenancy 
wherever  there  is  an  ownership  of  land  on 
the  one  hand  and  an  occupation  by  pos- 
session on  the  other.  Idem,  107 

LIMITATIONS— STATUTE  OF. 

1.  What  parties  cannot  set  up  the  statute 
of  limitations  to  the  plaintiffs  claim. 


See    Equity    Jurisdiction    and    Re- 
lief, No.  2,  3,  and 

Clayton  &  Tyson  v,  Henry,  65 

980  ♦2.   Where   the   sureties   of   an  ad- 

ministrator are  protected  by  the  stat- 
ute, Code  of  1873,  ch.  146,  §§  8,  9. 
See  Executors  and  Administrators, 

No.  2,  and 
Tilson  V.  Davis'  adm'r  &  als.,  92 

3.  See  Actions.  No.  3,  and  Garber's 

adm'r  v.  Armentrout,  235 

4.  A  deposition  of  the  maker  of  a  note 
given  and  signed  by  him,  in  a  case  in  which 
the  obligee  was  not  a  party,  for  the  purpose 
of  obtaining  a  credit  for  it  as  to  be  paid  by 
him,  and  for  which  he  was  allowed  such  a 
credit  in  that  case,  is  such  an  acknowledg- 
ment of  the  debt  by  him  as  will  defeat  the 
plea  of  the  statute  of  limitations  in  an  ac- 
tion on  the  note  by  the  obligee  against  him. 

Dinguid  v.  Schoolfield,  803 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  a  malicious  prosecution, 
the  judgment  of  the  justice  before  whom  the 
plaintiff  C  was  brought  upon  the  complaint 
of  the  defendant  W.  that  C  had  attempted 
to  bribe  H  to  burn  W's  property,  requiring 
C  to  give  security  for  her  jj^ood  behavior, 
though  upon  appeal  the  judgment  of  the 
justice  is  reversed  and  C  discharged,  is  con- 
clusive evidence  of  probable  cause  for  the 
prosecution,  unless  W  knew  the  testimony 
before   the  justice  was   false. 

Womack  v.   Circle,  324 

MANDAMUS. 

1.  A  writ  of  mandamus  only  issues  where 
there  is  a  clear  and  specific  legal  right  to  be 
enforced,  or  a  duty  which  ought  to  be  per- 
formed, and  where  there  is  no  other  spe- 
cific and  adequate  legal  remedy. 

Millener's     adm'r     v.     Harrison, 
register,   &c.,  422 

2.  In  1830,  an  allowance  of  bounty  land 
was  made  to  the  heirs  of  M.  as  an  officer  in 
the  Virginia  navy.  The  warrants  were  is- 
sued, but  were  returned  to  the  land  office  in 
1833,  where  they  have  remained  uncancelled 
ever  since.  Upon  an  application  by  the 
representative  of  the  heirs  of  M  for  a  man- 
damus to  the  register  of  the  land  office  to 
deliver  to  him  these  warrants,  he  produces 
from  the  files  of  his  office  the  copy  of  a  let- 
ter from  the  secretary  of  the  commonwealth 
to  the  register  of  the  land  office,  dated  in  Sep- 
tember, 1833,  in  which  he  says  he  returns  the 
warrants  by  the  order  of  the  governor,  the 
order  making  the  allowance  of  the  bounty 
having  been  rescinded — Held:  There  being 
doubt  upon  the  case,, the  mandamus  will  not 
be  issued.  Idem,  423 

MILL  DAMS. 

1.  In  an  action  by  E  against  H's  executor 
to  recover  damages  for  injury  to  his  land  by 
the  overflowing  and  sobbing?  of  his  land  ly- 
ing on  a  stream  on  which  H  had  built  a  dam 
in  1848,  in  the  county  of  Louisa,  evidence  of 
the  effect  of  a  dam  in  raising  the  bottom  of 
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the  stream  and  overflowing  the  lands  lying 
on  the  streams  above  the  dams  in  the 
county  of  Albemarle  is  inadmissible. 

Ellis  V.   Harris'   ex'or,  684 

2.  A  person  who  all  his  life  had  been  famil- 
iar with  the  effect  of  a  dam  upon  the  channel 
of  a  stream,  and  who  had  twice  superinten- 
ded the  putting  up  the  dam.  and  was  also 
familiar  with  the  effect  upon  the  channel  of 
the  stream  when  the  dam  was  washed  away 
by  a  flood,  but  who  was  not  a  millwright  or 
mechanic  of  any  sort,  but  only  a  farmer  and 
owner  of  the  mill,  is  not  competent  to  give 
evidence  as  an  expert,  as  to  the  effect  of  a 
dam  upon  a  stream  in  another  county  thirty 
miles   distant.  Idem,  684 

3.  H,  who  built  the  dam,  being  dead,  the 
plaintiff  E  is  not  a  competent  witness  to 
prove  anything  occurring  in  the  lifetime 
of  H.  Idem,  684 

4.  The  executor  of  H,  though  a  part 
owner  of  the  land  on  which  the  mill  was 
built,  is  a  competent  witness  in  the  case. 

Idem,  684 

5.  E  having  sued  H  in  his  lifetime  for 
damages  to  his  lands  from  the  erection  of  the 
dam,  and  a  judgment  in  that  case  having 
been  rendered  in  1859  in  favor  of  H,  in  this 
second  suit  E  can  only  recover  for  damages 
occasioned  by  the  continuance  of  the  dam 

subsequently.  Idem,  684 

981  *6.  E  may  recover  full  damages  for 

all  the  land  owned  by  him  at  the  time 
of  the  erection  of  the  dam.  But  for  land 
since  acquired  by  him,  he  can  only  recover 
such  damage  as  was  not  actually  foreseen 
and  estimated  for  by  the  jury  when  the  dam 
was  built;  and  the  jury  must  presume  that 
the  jury  of  inquest  and  the  countv  court 
did  foresee  and  estimate  for  all  damages 
which  it  was  then  practicable  to  foresee  and 
estimate  for.  Idem,  684 

MURDER. 

1.  All  homicide  is  presumed  to  be  murder 
in  the  second  degree.  In  order  to  elevate 
the  offence  to  murder  in  the  first  degree, 
the  burden,  is  on  the  commonwealth:  and 
to  reduce  it  to  manslaughter,  the  burden  is 
on  the  prisoner. 

Willis'   case,  929 

2.  Whilst  voluntary  intoxication  is  no  de- 
fence to  the  fact  of  guilt,  yet  where  the  ques- 
tion of  intent,  or  premeditation  is  involved, 
evidence  of  it  is  admissible  for  the  purpose 
of  determining  the  precise  degree  of  the 
crime.  And  in  all  cases  where  the  question  is 
between  murder  in  the  first  and  second  de- 
gree, the  fact  of  the  prisoners  drunkenness 
may  be  proved  to  shed  light  on  mental 
status,  and  thereby  enable  the  jury  to  de- 
termine whether  the  killing  was  from  a  pre- 
meditated purpose,  or  from  passion  excited 
by  inadequate  provocation.  But  caution  is 
necessary  in  the  application  of  this  doctrine, 
as  there  may  be  many  cases  of  premeditated 
murder,  in  which  the  prisoner  previously 
nerves  himself  for  the  deed  by  liquor.  In 
such  cases  as  these,  drunkenness  is  entitled 
to  no  consideration  in  favor  of  the  prisoner 


in  determining  the  degree  of  his  crime,  but, 
on  the  contrary,  tends  to  elevate  the  oflfesce 
to  murder  in  the  first  degree. 

Idem,  9t9 

3.  Circumstances,  which  reduce  a  homicide 
committed  try  a  drunken  man,  from  murder 
in  the  first  cfegree,  to  murder  in  the  secood 
degree,  and  in  which  the  court  of  appeals 
so  held,  notwithstanding  the  verdict  of  a 
jury,  convicting  the  prisoner  of  murder  in 
the  first  degree,  which  verdict  was  sanc- 
tioned and  approved  by  the  trying  court,  and 
notwithstanding  the  further  fact  that  thf 
prisoner  had  some  time  previous  to  the 
homicide,  when  drunk,  made  threats  against 
the  life  of  the  deceased,  their  relations  being 
apparently  friendly  till  a  very  short  time  be- 
fore  the   homicide   was    committed. 

Idem,  929 

4.   See   Evidence,   No.   6  and 

Dean's  case,  912 

NEGLIGENCE. 

1.  For  what  degree  of  negligence  railroad 
companies  will  be  liable  in  damages,  and 
for  what  damages  may  be  assessed. 

See   Railroad   Companies,   No.   3, 

4,  5,  6.  and 
Bait.   &    Ohio    R.     R.     Co.     v. 

Noeirs   adm'r,  394 

2.  When  the  negligence  of  an  agent  is  a 
question  of  law  to  be  decided  by  the  court 
and  when  a  question  of  fact  to  be  decided 
by  the  jury. 

See  Principal  and  Agent,  No.  2, 

3,  4,  and 
Carrington   v,   Ficklin's   ex'or,  670 

3.  In  an  action  by  C  against  the  city  of 
Richmond  to  recover  damages  for  an  injury 
sustained  by  falling  on  a  sidewalk  of  one  of 
the  streets,  it  appeared  that  a  small  space  of 
the  pavement  had  been  broken  up,  and  some 
loose  bricks  lay  about,  against  one  of  which 
the  plaintiff  struck  her  foot  and  fell.  Bat  it 
appeared  also  that  she  was  well  informed  of 
the  condition  of  the  pavement,  and  only  fell 
from   inattention. — Held: 

1.  Quaere:  Whether  the  defect  in  the 
sidewalk  was  such  as  to  subject  the  city 
to  liability  for  an  injury  sustained  there. 

City  of  Richmond  v.  Courtney,  79S 

2.  The  inattention  of  C  having  contrilH 
uted  to  the  injury  she  is  not  entitled  to 
recover  damages  for  it  from  the  city. 

Idem,  7W 

NEGOTIABLE  INSTRUMENTS. 

1.  Though  a  judgement  upon  a  note  ren- 
dered by  a  court  not  having  jurisdic- 
982      tion  ♦of  the  case  is  void,  the  note  is 
still  a  valid  security. 
Linn    &   als.,    trustees,    v.     Car- 
son's adm'r  &  als.,  170 

NEW  TRIALS. 

1.  To  obtain  a  new  trial  on  the  ground  of 
newly  discovered  testimony,  it  must  be 
shown,  1st.  That  the  testimony  has  been  dis- 
covered since  the  former  trial;  2d.  That  the 
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new  testimony  could  not  have  been  obtained 
with  reasonable  diligence  on  the  former 
trial;  3d.  That  it  is  material  to  the  issue; 
4th.  It  must  go  to  the  merits  of  the  case, 
and  not  to  impeach  the  character  of  a 
former  witness;  5th.  It  must  not  be  merely 
cumulative. 

St.  John's  ex'ors  v.  Alderson,  140 

2.  Ib  determining  whether  or  not  evidence 
is  cumulative,  the  courts  must  see  if  the 
kind  and  character  of  the  facts  offered,  and 
those  adduced  on  the  former  trial  are  the 
same,  and  not  whether  they  tend  to  produce 
the  same  effect.  It  is  their  resemblance 
that  makes  them  cumulative.  The  facts  may 
tend  to  prove  the  same  proposition,  and  yet 
be  so  dissimilar  in  kind  as  to  afford  no  pre- 
tence  for  saying  they  are  cumulative. 

Idem,  140 

NOTICE. 

1.  M  claimed  to  subject  the  proceeds  of 
land  under  a  deed  of  trust  duly  recorded.  B 
claimed  priority  of  M's  deed  under  an  un- 
recorded judgment  rendered  before  the  deed 
of  trust  was  executed,  on  the  ground  that 
N.  a  trustee  in  M's  deed,  had  notice  of  the 
judgment  at  the  time  of  the  execution  of 
the  deed— Held: 

1.  If  an  agent,  before  the  commencement 
of  his  agency,  receive  notice  of  an  unre- 
corded lien  on  real  estate  of  which  his 
principal  afterwards  becomes  a  purchaser, 
such  notice  of  the  agent  will  not  be  im- 
putable to  the  principal  unless  there  be 
very  strong  evidence  that  at  the  time  of 
the  purchase,  the  agent  remembered  the 
fact  that  he  had  received  such  notice. 

Morrison  v.   Bausemcr  &  Co.  &  als.,  225 

2.  Though  N,  then  a  deputy  clerk  in  the 
clerk's  office  where  the  judgment  was  recov- 
ered, made  a  copy  of  said  judginent  about 
twelve  months  before  the  execution  of  M's 
deed,  this  is  not  of  itself  sufficient  evidence 
of  his  recollecting  the  fact  when  the  deed 
was  executed;  and  there  being  no  other  evi- 
dence of  the  fact,  the  deed  of  M  has  priority 
over  the  judgment  of  P.       Idem,  225 

3.  A  covenant  having  been  duly  recorded, 
it  is  notice  to  all  parties  claiming  under  the 
covenantor. 

First  Nat.  Bank  of  Alexandria  v. 
Turnbull  &  Co.,  695 

NOVATION  OF  DEBT. 

1.  When  a  bond  given  by  an  administra- 
tor to  the  widow  for  her  portion  of  the 
estate  in  his  hands  will  be  considered  a 
novation  of  the  debt,  so  as  to  release  his 
sureties  as  administrator. 

See  Executors    and    Administra- 
tors, No.  2,  and 
Tilson  V.  Davis'  adm'r  &  als.,  92 

PARTNERS  AND  PARTNERSHIP. 

1.  Ordinarily  a  partnership  estate  is  liable 

to  the  payment  of  the  debts  of  the  firm  in 

preference   of   the   individual   debts   of   the 

partners.     This  is  the  right  of  the  partners 


inter  se.  The  creditors  of  the  partnership 
have  no  such  right  of  priority  over  the 
creditor  of  the  partners  individually;  but 
only  by  substitution  to  the  rights  of  the 
partners  inter  se.  The  partners  may  release 
thifi  right,  and  the  creditors  of  the  partner- 
ship can  not  complain;  for  it  is  not  their 
right,  except  subject  to  the  disposition  and 
control  of  the  partners  themselves,  to  whom 
it  belongs. 

Shackelford's  adm'r    v.    Shackel- 
ford &  als.,  481 

2.  When  one  partner  sells  out  to  another 
the  former's  interest  in  the  partnership,  the 

question,  whether  the  former  has  a 
988       right   after   the   sale   ♦to   require   the 

partnership  estate  to  be  applied  to  the 
partnership  debt  in  his  exoneration,  de- 
pends upon  the  true  meaning  of  the  con- 
tract of  sale  in  this  respect.  Under  the  con- 
tract in  this  case,  the  vendor  has  a  right  to 
have  all  the  assets  of  the  partnership  so 
applied.  Idem,  481 

3.  S,  the  partner  who  purchased  the  assets, 
and  bound  himself  to  pay  the  debts  of  the 
partnership,  dies,  leaving  debts  unpaid,  and 
leaving  assets  of  the  former  partnership, 
which  go  into  the  hands  of  his  administra- 
tor c.  t.  a.;  and  this  administrator  files  his 
bill  against  the  widow  and  children  to  have 
a  construction  of  the  will,  and  to  administer 
the  estate  under  the  control  of  the  court. 
The  outgoing  partner  may  file  his  petition 
in  the  cause,  to  have  the  assets  of  the  part- 
nership which  have  gone  into  the  hands  of 
said  administrator,  applied  to  the  payment 
of  the  partnership  debts;  and  for  this  pur- 
pose to  have  an  account  of  said  assets. 

Idem,  481 

4.  The  security  of  the  said  administrator 
not  being  sufficient,  the  court  may  appoint 
a  receiver  to  receive  from  said  adminis- 
trator the  partnership  assets  in  his  hands, 
and  to  proceed  to  collect  the  same. 

Idem,  481 

5.  If  the  security  of  the  receiver  is  not 
sufficient,  the  court  may  make  a  rule  upon 
him  to  show  cause  why  he  should  not  give 
other  sureties,  and  upon  his  failure  to  show 
cause,  may  remove  him.  And  it  must  very 
plainly  appear  that  the  court  below  erred 
before  the  appellate  court  will  reverse  its 
action.  Idem,  481 

6.  An  account  of  the  assets  collected  by 
the  receiver  having  been  ordered  and  taken, 
showing  the  amount  collected,  after  deduct- 
ing an  amount  claimed  by  the  receiver  for 
fees  as  counsel  in  collecting  the  assets,  the 
court,  without  deciding  on  his  right  to  a 
credit  for  the  fees,  directs  him  to  pay  the 
amount  after  deducting  the  fees  into  bank. 
Another  account  is  taken  showing  a  further 
amount  collected  by  him.  And  it  appearing 
that  he  had  not  comjplied  with  the  previous 
decree,  the  court  may  set  aside  that  decree, 
remove  him  from  his  office  of  receiver,  and 
appoint  another  in  his  place,  and  direct  him 
to  pay  to  the  second  receiver  the  amount  he 
has  collected,  and  to  deliver  to  the  second 
receiver  all  partnership  assets  in  his  hands. 
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And  may  further  direct  that  if  he  does  not 
so  pay  over  the  funds  in  his  hands,  counsel 
named  shall  proceed  to  bring  a  suit  against 
him  and  his  sureties  on  his  bond  as  re- 
ceiver. Idem,  481 

7.  The  books  of  a  partnership  are  compe- 
tent evidence  to  show  what  are  debts  of  the 
partnership  as  against  the  partner  who,, 
upon  the  dissolution  of  the  partnership,  has 
purchased  the  assets  of  the  partnership,  and 
has  undertaken  to  pay  its  debts. 

Idem.  481 

8.  The  administrator  of  the  purchasing 
partner  is  liable  to  the  selling  partner  for 
all  moneys  of  the  partnership  collected  by 
his  attorney  at  law.  and  for  all  payments 
made  by  such  attorney  by  his  direction  or 
approval.  Idem,  481 

9.  It  seems  one  partner  cannot  sell  or 
pledge  the  partnership  property  in  pay- 
ment of  his  individual  debt,  without  the  con- 
sent of  his  co-partner,  and  the  title  is  not  di- 
vested by  such  sale  or  pledge  in  favor  of  a 
separate  creditor,  even  though  the  latter 
may   not   know  it  was  partnership   property. 

Binns  v,  Waddill,  588 

PAYMENTS. 

1.  The  mere  possession  of  a  bond  is  not 
such  an  evidence  of  property  as  will  justify 
a  payment  to  the  holder,  without  authority, 
express  or  implied,  from  the  owner  to  col« 
lect  the  same. 

Brown  v.  Taylor's  committee,  135 

2.  Where  a  debtor  owes  various  debts  to 
the  same  creditor,  and  makes  a  payment,  the 
application  of  the  payment  may  be  made  by 
himself  at  the  time  he  makes  it;  and  if  he 
fail  then  to  make  it,  the  application  may  be 
made  by  the  creditor.  And  if  he  fail  to 
make  it,  the  court  before  which  the  transac- 
tion comes  may  direct  it  to  be  made  accord- 
ing as  may,  in  the  judgment  of  the  court, 

984    appear  *to  be  equitable  and  just  under 
all  the  circumstances  of  the  case. 
Lingle  &  als.  v.  Cook*s  adm'rs,  262 

PLEADINGS  AT  LAW. 

1.  In  an  action  under  ch.  145,  §§  7-9,  of  the 
Code  of  1873,  it  is  not  necessary  to  aver  in 
the  declaration  for  whose  benefit  the  suit  is 
prosecuted.  Bait.  &  Ohio  R.  R.  Co.  v, 
Wightman's  adni'r.  29  Gratt.  431. 

Bait.  &  Ohio  R.  R.  Co.  v.  Noell's 

adm'r,  394 

2.  Where  a  declaration  would  be  good 
without  the  averment  of  a  scienter,  that 
averment  may  be  treated  as  surplusage. 

Gerst  V.  Jones  &  Co.,  518 

PLEADINGS  IN  EQUITY. 

1.  An  amended  bill,  which  is  not  repugnant 
to  the  original  bill,  presenting  no  new  case, 
and  is  only  ancillary  to  the  original  bill  in 
presenting  the  case  made  by  it  more  fully 
and  accurately  with  additional  averments,  to 
the  end  that  there  may  be  a  decision  on  the 
merits,  and  complete  justice  done  between 


the  parties,  is  not  demurrable  as  inconsis- 
tent with  the  original  bill 

Linn  &  als.,  trustees  v.  Carson's 
adm'r  &  als.,  170 

2.  Upon  a  bill  by  L  against  M  and  others 
setting  up  a  contract  of  partnership  between 
them,  it  appears  that  in  a  previous  suit  the 
matters  alleged  in  that  bill  were  sufficient  to 
put  in  issue  the  fact  of  such  a  contract  as  is 
alleged  in  this  case,. and  in  that  case  it  was 
held  that  the  contract  was  not  valid- 
Held:  The  decree  in  the  first  suit  is  a  con- 
clusive bar  to  the  second. 

McComb  V.  Lobdell  &  als.,  185 

3.  A  supplemental  bill  sets  up  a  new  con- 
tract of  partnership  entirely  different  from 
that  set  up  in  the  original  bill.  The  supple- 
mental bill  is  demurrable.       Idem,  185 

4.  The  case  stated  in  the  supplemental  bill, 
not  sustained  by  the  proofs  in  the  cause. 

Idem,  185 

PRACTICE  AT  COMMON   LAW. 

1.  In  an  action  of  assumpsit,  if  the  plaintiff 
proceeds  under  the  statute.  Code  of  1873,  ch. 
167,  §  4,  a  copv  of  the  account  sued  upon, 
served  on  the  defendant,  must  be  intelligible 
to  him  and  inform  him  of  the  precise  nature 
of  the  claim  of  the  plaintiff  and  its  extent. 

Burwell  v.  Burgess,  collector,  472 

2.  If  there  is  a  special  count  in  the  declara- 
tion, setting  out  the  plaintiff's  claim,  but  a 
copy  of  the  count  of  the  declaration  is  not 
served  upon  the  defendant,  the  service  of  the 
copy  of  the  account,  which,  of  itself,  is  un- 
intelligible to  the  defendant,  is  not  a  com- 
pliance with  the  statute.  Idem.  472 

3.  While  it  is  true  that  the  allegata  and 
probata  must  always  agree,  it  is  well  settled 
that  under  a  count  in  a  declaration  alleging 
a  warranty,  the  plaintiff  may  prove  an  ex- 
press or  implied  warranty,  the  leg^al  effect 
of  the  two  being  the  same.  And  so  where  a 
declaration  would  be  good  without  an  aver- 
ment of  a  scienter,  that  averment  may  be 
treated  as  surplusage. 

Gerst  V.  Jones  &  Co.,  518 

4.  There  are  two  actions  of  debt  by  the 
Bank  of  O  D  against  J,  the  maker,  and  Was 
the  endorser,  of  the  notes  sued  on,  pending 
in  the  same  court,  at  the  same  time,  in  both 
of  which  the  defence  and  the  evidence  is  the 
same.  There  is  a  verdict  and  judgment  for 
the  plaintiff  in  one  case;  and  the  defendants 
propose  to  appeal.  And  then  in  the  second 
case  the  following  entry  is  made:  "Bank  of 
O  D  V.  J  &  al. — ^judgment  by  consent  in  favor 
of  plaintiff  for  $10,760,  the  debt  in  the  decla- 
ration mentioned,  with  interest  thereon  from 
the  1st  day  of  January,  1866.  till  paid,  and 
costs.  Execution  on  the  judgment  to  be 
stayed  for  90  days;  and  in  the  event  of  an 
appeal  being  obtained  and  perfected  in  the 
Bank  of  O  D  v.  J  &  al.,  decided  at  this  term, 
then  this  judgment  to  await  the  decision  of 
the  court  of  appeals,  and  abide  the  result 
thereof  in  the  said  case:  provided  the  appeal 
bond  in  that  case  be  sufficient  to  secure  tht 
amount  of  both    judgments.       C     p.     q.; 
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985      *B  &  W,   p.  d."  The  writ  of  error  was 
obtained,   but    the   appeal    bond    was 
only  in  the  penalty  of  $200.  The  judgment 
was  on  the  appeal  reversed — Held: 

1.  The  entry  in  the  second  case,  if  a 
judgment  at  all,  is  a  judgment  by  consent 
or  confession,  not  absolute,  but  on  the 
terms  and  conditions  set  out  in  the  agree- 
ment annexed. 

Bank  of  the  Old  Dominion  v. 
McVeigh,  530 

2.  Under  the  agreement,  which  is  a  con- 
tinuing one,  it  is  competent  for  the  court 
which  rendered  it  to  deal  with  it  in  a  sum- 
mary way  and  see  that  its  terms  are  com- 
plied with.  Idem,  530 

3.  The  entry,  taken  in  connection  with 
the  record  of  the  case  in  which  it  was 
made,  has  the  requisite  certainty  of  a 
judgment  as  to  parties,  amounts,  dates, 
&c.,  and  is  a  valid  judgment.  Idem,        530 

4.  In  construing  the  agreement,  to  ascer- 
tain the  intention  of  the  parties,  the  court 
will  look  to  the  language  employed,  the 
subject  matter,  and  the  surrounding  cir- 
cumstances at  the  time  of  its  execution, 
and  thus  to  place  the  court  in  the  same 
situation  which  the  parties  who  made  the 
contract  occupied,  so  as  to  view  the  cir- 
cumstances as  they  viewed  them,  and  so 
to  judge  of  the  meaning  of  words,  and 
of  the  correct  application  of  the  language 
employed.  Idem,  530 

5.  So  considering  the  agreement,  the 
true  construction  is,  that  the  stipulation 
for  the  suspension  of  the  execution  for 
ninety  davs,  and  also  that  the  judgment 
should  abide  the  result  of  the  decision  by 
the  court  of  appeals  in  the  other  case,  was 
in  each  particular  absolute;  and  the  giv- 
ing of  the  bond  was  required  as  a  condi- 
tion precedent  only  to  the  suspension  of 
the  execution  on  that  judgment  while  the 
other  case  was  pending  in  the  court  of 
appeals  on  writ  of  error.     Idem,  530 

6.  No  supersedeas  bond  having  been 
g^ven,  as  provided  in  the  agreement,  if  it 
was  possible  legally  to  give  such  bond,  ex- 
ecution could  have  been  sued  out  at  any 
time,  to  subject  the  personal  property  of 
the  defendants,  or  proceedings  in  equity 
instituted  and  prosecuted  to  subject  their 
real  estate.  Idem,  530 

7.  If  there  were  any  doiibt  as  to  the  con- 
struction which  should  be  given  to  the 
a^rreement.  that  con«!truction  should  be 
adopted  which  would  be  more  to  the  ad- 
vantage of  the  defendants,  upon  the  gen- 
eral ground,  that  a  narty  who  t?kes  an 
agreement  nrc^ared  by  another  (as  this 
was  by  plaintiffs'  counsel),  and  upon  its 
faith  incurs  obligations,  or  parts  with^  his 
property,  should  have  a  construction  given 
to  the  instrument  favorable  to  him;  and 
on  the  further  ground,  that  when  an  in- 
strument is  susceptible  of  two  construc- 
tions, the  one  working  justice,  and  the 
other  consistent  with  the  right  of  the 
case,  that  one  should  be  favored  which 
standeth  with  the  right.     Idem,  530 
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5.  In  an  action  of  detinue  there  are  two 
counts  in  the  declaration.  The  first  does  not 
allege  property  in  the  plaintiff.  The  second 
does  allege  it.  The  court  refuses  to  allow  the 
defendant  to  demur  to  the  several  counts. 
The  jury  find  expressly  that  the  property  is 
the  property  of  the  plaintiff— Held:  If  the 
first  count  is  defective,  yet  the  second  being 
good,  and  the  jury  finding  that  the  property 
was  the  property  of  the  plaintiff,  the  defend- 
ant is  not  injured  by  the  refusal  of  the  court 
to  allow  the  demurrer  to  be  filed,  and  it  is 
no  cause  for  reversing  the  judgment. 

Binns  v.  Waddill.  588 

6.  On  the  trial  of  the  cause  the  court  gives 
to  the  jury  two  instructions;  the  first  of 
which  is  correct.  And  the  jury  in  their  ver- 
dict say,  "We  find  under  the  first  instruction 
of  the  court  that  the  &c.,  meaning  the  prop- 
erty sued  for,  are  the  individual  property  of 
the  plaintiff" — Held:  Even  if  the  second  in- 
struction was  erroneous,  the  jury  having 
expressly  said  that  they  find  their  verdict 
under  the  first  instruction,  the  error  of  the 
second  instruction  is  not  ground  for  the  re- 
versal  of  the  judgment.        Idem,  588 

7.  When    a  party  claiming  property  by 
966    equitable  title,  which  has  been  ♦levied 
on  under  an  execution  at  law,  may  in- 
terplead in  the  action  and  set  up  his  title. 
See  Covenants.  No.  1,  and 
First  National  Bank  of  Alexandria 
V.  Turnbull  &  Co.,  695 

PRACTICE  IN  CHANCERY. 

1.  H  sells  to  P  an  interest  in  King's  salt 
works  derived  by  H  from  C.  In  a  bill  by  the 
trustee  of  H  against  P  and  others,  he  claims 
that  H  only  sold  to  P  one-half  the  interest  of 
C  in  the  salt  works.  On  the  bill  taken  for 
confessed  the  court  so  holds  and  decrees  that 
the  trustee  of  H  shall  hold  the  other  half  and 
directs  an  account  of  rents  and  profits.  At 
the  next  term  of  the  court  P  asks  leave  to 
file  his  answer  in  the  cause,  and  in  his  an- 
swer says  if  he  is  to  make  compensation  for 
the  excess,  there  were  several  incumbrances, 
which  he  sets  out.  on  the  interest  pur- 
chased from  H,  which  H  was  to  discharge, 
and  did  not,  and  he  (P)  had  paid  them;  and 
he  asks  to  be  allowed  them.  The  court  al- 
lows the  petition  to  be  filed  as  a  petition 
for  a  rehearing  of  the  decree,  and  then  over- 
rules it.  This  court  reversing  the  decree 
sends  the  case  back,  allowincr  P  to  file  his 
answer;  but  directing  he  shall  file  his  cross 
bill  to  put  in  issue  the  matters  between  P 
and  H,  and  the  other  defendants. 

Preston  &  Massie  v.  Heiskell's 

trustee,  48 

2.  How  an  objection  for  want  of  proper 
parties  should  be  made,  and  how  such  an 
objection  for  the  first  time  made  in  the  ap- 
pellate court  will  be  treated.  See  opinion 
of  Staples,  J. 

Clayton  &  Tyson  v.  Henley,  65 

3.  Upon  a  bill  filed  by  a  judgment  creditor 
to  subject  the  land  of  his  debtor  to  satisfy 
his  debt,  the  court,  in  order  to  ascertain 
whether  the  rents  of  the  land  will  pay  the 
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debt  in  five  years,  should  generally  direct 
the  commissioner  to  offer  it  first  for  one 
year,  and  if  that  will  not  pay  the  debt,  then 
for  two,  and  so  on,  if  necessary,  up  to  five 
years,  closing  the  contract  whenever  the 
rents  will  pay  the  debt.  The  terms  of  pay- 
ment of  the  rent  to  be  fixed  by  the  court, 
looking  to  the  kind  of  property  and  the  usage 
of  the  country.  If  it  will  not  rent  for  enough 
in  five  years,  the  commissioner  should  re- 
port the  fact  to  the  court. 

Compton  V.  Tabor,  121 

4.  How  a  court  of  chancery  should  pro- 
ceed in  winding  up  an  insurance  company, 
and  distributing  its  funds,  after  payment  of 
debts,  among  its  stockholders. 

See  Insurance  Companies,  passim, 

and 
Hartman  &  als.  v.  Ins.  Co.  of 

Valley  of  Va.  &  als.,  242 

5.  For  the  practice  in  relation  to  the  open- 
ing of  biddings  in  a  judicial  sale. 

See  Judicial  Sales,  No.  1,  2,  3,  4, 

and 
Roudabush  v.   Miller  &  als.,  454 

6.  When  the  court  may  appoint  a  receiver 
in  a  pending  cause,  and  when  and  for  what 
he  may  be  removed  and  proceeded  against 
for  funds  in  his  hands. 

See  Partners  and  Partnership,  No. 

4,  5,  6,  and 
Shackelford's   adm'r   v.    Shackelford 

&  als..  481 

7.  A  court  of  probate  is  a  court  of  equity, 
and  it  may,  on  a  proper  bill,  review  and  cor- 
rect errors  in  its  proceedings  after  final  de- 
cree in  the  cause. 

Connolly  v.  Connolly  &  als,,  657 

8.  When  case  may  be  reheard  upon  peti- 
tion. 

Purdie  &  wife  v.  Jones  &  als.,  827 

PRINCIPAL  AND  AGENT. 

1.  A  gratuitous  bailee  is  only  liable  for 
gross  negligence. 

Carrington  v,   Ficklin's   ex'or,  670 

2.  The  question  of  negligence  on  the  part 
of  an  agent,  as  a  general  rule,  is  a  question 
of  fact,  and  not  of  law.  Idem,  670 

3.  It  is  only  in  that  class  of  cases  where  a 
party  has  failed  in  the  performance  of  a 
clear  legal  duty,  that  when  the  facts  are  un- 
disputed, the  question  of  negligence  is  nec- 
essarily one   of   law.  Idem,  670 

4.  When  the  question  arises  upon  a  state 
of  facts   on  which  reasonable  men  may  fairly 

arrive  at  different  conclusions,  the 
987  fact  of  negligence  *cannot  be  deter- 
mined until  one  or  the  other  of  these 
conclusions  has  been  drawn  by  the  jury. 
The  inference  to  be  drawn  from  the  evi- 
dence must  either  be  certain  and  incontro- 
•  vertible,  or  they  cannot  be  decided  by  the 
court.  Negligence  cannot  be  conclusively  es- 
tablished by  a  state  of  facts  upon  which  fair- 
minded  men  may  well  differ.      Idem,      670 


PRINCIPAL  AND  SURETY. 
1.  In  January,  1858,  L,  as  principal,  and 
P,  as  his  surety,  executed  to  C  a  bond  for 
$925,  payable  in  twelve  months.  P  died  be- 
fore the  bond  became  due,  and  L  qualified 
as  his  administrator.  In  December,  1860,  C 
sues  L  upon  the  bond;  and  at  the  earnest 
solicitation  of  L,  C  accepted  from  him  three 
negotiable  notes,  satisfactorily  endorsed, 
payable  in  three,  six  and  nine  months,  for 
the  amount  of  the  bond;  and  in  January. 
1861,  dismissed  his  suit.  $150  was  paid  on 
the  first  note,  and  it  was  twice  renewed;  the 
second  was  also  renewed.  No  more  was 
paid  on  them,  and  both  principal  and  sure- 
ties on  the  notes  had  become  insolvent  be- 
fore 1866,  when  C  sued  upon  them.  He  then 
filed  a  bill  to  subject  the  estate  of  P  to  the 
bond — Held: 

1.  If  upon  accepting  the  notes  the  agree- 
ment was  to  give  time  upon  the  payment 
of  the  debt,  then  the  surety  in  the  bond 
was  released,  and  the  estate  of  P  is  not 
liable  to  pay  the  debt. 

Callaway's      ex'or     v.     Price's 
adm'r  &  als.,  1 

2.  Though  there  was  no  agreement  to 
give  time  upon  the  debt,  the  legal  effect 
of  accepting  the  notes  was  to  suspend  the 
right  of  action  on  the  bond  during  the  pe- 
riod allowed  for  the  payment  of  the  notes; 
and  that  operated  as  a  release  of  Uie 
surety   in    the  bond.  Idem,  1 

3.  While  the  mere  taking  of  a  negotiable 
security,  payable  at  a  future  day,  does  not, 
unless  so  agreed,  operate  as  a  payment  <rf 
an  antecedent  debt,  it  does  operate  to  sus- 
pend the  right  of  action  on  the  orig^inal  de- 
mand until  the  maturity  of  the  bill  or 
note.  It  is  a  conditional  satisfaction  with 
respect  fo  the  principal;  and  with  respect 
to  the  surety  it  is  absolute,  unless  it  plainly 
appears  the  parties  intended  otherwise. 

Idem,  1 

4.  If  the  parties  agree  that  the  right  of 
action  on  the  original  debt  shall  not  be 
stayed,  the  surety  will  not  be  released. 
But  in  the  absence  of  such  agreement,  the 
effect  of  taking  the  notes  or  bill  in  the 
case  of  a  pre-existing  debt,  is  a  suspen- 
sion, and  a  consequent  discharge  of  the 
surety.  It  is  not  for  the  surety  to  prove 
an  agreement  to  stay  the  action,  but  for 
the  creditor  to  show  that  by  agreement 
the  negotiable  security  does  not  entitle 
the  debtor  to  forbearance.     Idem,  1 

5.  C,  by  his  dealings  with  L,  had  pro- 
duced an  irreconcilable  conflict  between 
the  interests  of  L,  as  an  individual,  and 
his  duty  as  adtninistrator  of  P,  and  it  is 
not  for  C  to  insist  that  L,  as  administrator 
of  P,  was  not  prevented  by  the  arrange- 
ment from  taking  the  necessary  steps  to 
protect  the  estate  of  his  intestate,  eithtf 
by  giving  notice  to  C  to  sue  upon  the 
bond,  or  by  paying  the  debt  out  of  the 
assets  of  P's  estate,  and  then  grive  a  lica 
on  his  own  estate  to  indemnify  P's  estate. 

Idem.  1 

6.  If  L  had  applied  the  assets  of  Ps  es^ 


338 


J 


S8  GRATT. 


VntGiNiA  Reports,  Annotatcp. 


likbBX 


tate  to  the  payment  of  his  own  debt,  he 
would  have  been  guilty  of  a  gross  breach 
of  trust,  a  devastavit  on  the  part  of  L  for 
which  C  would  have  been  responsible.  C 
cannot  relieve  himself  of  the  effects  of  an 
improvident  arrangement  with  his  debtor 
by  insisting  that  a  personal  representa- 
tive ought  to  have  misapplied  the  assets 
in  his  hands.  Idem,  1 

7.  If  L,  as  administrator  of  P,  might 
have  consented  to  the  arrangement  made 
between  himself  and  C,  it  would  be  neces- 
sary to  show  that  he  actively  concurred 
and  consented,  as  administrator,  to  be 
bound  by  the  new  arrangement. 

Idem,  1 

8.  Any  one  who  concerts  with  an  execu- 

tor or  administrator,  in  any  manner 
988      contrary  to  the  dutv  of  the  *latter, 

will  himself  be  held  answerable.  If, 
therefore,  C  obtained  the  consent  of  L,  as 
administrator  of  P,  to  the  arrangement, 
the  effect  of  which  is  to  throw  the  loss 
upon  the  estate  of  P,  the  surety,  he  can 
stand  on  no  higher  ground  than  L  himself 
occupies;  and  he  is  precluded  from  claim- 
ing any  benefit  from  that  consent,  to  the 
injury  of  P's  estate.  Idem,  1 

2.  Two  of  the  sureties  of  a  United  States 
collector,  who  has  made  default,  and  died 
insolvent,  are  entitled  to  be  subrogated  to 
the  right  of  priority  of  the  United  States,  in 
the  payment  of  the  debt,  when  they  have 
paid  it,  as  against  the  estate  of  another 
surety  who  had  died  before  the  insolvency 
of   the   collector. 

Robertson  v.  Trigg's  adm'r  &  als.,     76 

3.  In  such  case  there  having  been  six 
sureties  to  the  bond,  two  of  whom  were  in- 
solvent at  the  time  of  the  Collector's  death, 
and  continued  to  be  so  until  their  death, 
the  two  sureties  who  paid  the  debt  are  en- 
titled to  recover  from  the  estate  of  the  de- 
ceased surety  one-fourth  of  what  they  have 
paid.  Idem,  76 

4.  The  principles  of  equity  in  relation  to 
subrogration,  are  not  affected  by  the  U.  S. 
statute,  1  Brightley's  Dig.  of  Laws,  382,  § 
266,  which  provides  substitution  for  the 
surety  against  the  estate  of  the  principal, 
where  the  surety  pays  the  debt,  as  to  which 
the  statute  gives  the  United  States  priority 
of  right  to  satisfaction.  Idem,  76 

5.  When  sureties  of  an  administrator  are 
released  by  his  giving  his  bond  to  the 
v^dow  for  her  share  of  the  estate;  and  when 
her  claim  will  be  barred  by  the  statute  as 
against  the  sureties  of  the  administrator. 

See   Executors   and  Administrators, 

No.  2,  and 
Tilson  V,  Davis*  adm'r  &  als.,  92 

6.  G  sold  a  tract  of  land  to  W,  Jr.,  the 
purchase  money  to  be  paid  in  three  equal 
annual  instalments,  and  G  retaining  the 
title  until  the  whole  was  paid.  For  the  first 
instalment  W,  Jr.,  executed  a  negotiable 
note  with  W,  Sr.,  as  surety,  payable  at  one 
year,  and  he  gave  his  own  notes  at  two  and 
three  years  for  the  rest  of  the  purchase 
money.     G  assigned  the  note  for  the  first 


payment  to  M,  and  M  assigned  it  to  H,  and 
it  was  paid  after  maturity  and  protest  by 
W,  Sr.,  the  surety.  On  a  bill  filed  by  W, 
Sr.,  to  be  subrogated  to  the  lien  rights  ot 
G,  and  to  be  paid  out  of  the  proceeds  of 
the  sale  of  the  land  before  the  two  bonds 
given  for  the  second  and  third  instalments 
held  by  G,  were  paid — Held: 

1.  While  the  assignment  of  the  note  for 
the  first  payment  by  G  carried  with  it  to 
his  assignee  so  much  of  the  lien  on  the 
land  as  was  necessary  to  secure  the  same, 
and,  as  between  G  and  the  assignee,  gave 
the  latter  a  prior  lien;  these  equities  of 
the  parties  inter  sese  are  not  available  to 
the  surety,  W,  Sr.,  by  subrogation  in  a 
case  like  this,  where  the  rights  of  G,  the 
creditor,  would  be  impaired  thereby,  and 
therefore  the  lien  of  W,  Sr.,  the  surety, 
must  be  postponed  to  that  of  G,  the  vendor. 

Grubbs  v.   Wysors,  127 

2.  While  a  surety  who  pays  a  debt  of  his 
principal  will  ordinarily  be  subrogated  to 
all  of  the  lien  rights  of  the  creditor,  when 
the  latter  has  no  longer  occasion  to  hold 
them  for  his  own  protection,  equity  will 
never  displace  the  creditor  to  his  preju- 
dice merely  to  give  the  surety  a  better 
footing. 
7.  A  having  recovered  a  judgment  against 

N,  -M  and  J,  upon  a  bond  on  whi-ch  they  were 
sureties  of  C,  deceased,  files  his  bill  against 
them  to  subject  the  lands  of  N  to  pay  the 
judgment;  and  he  makes  G,  who  had  a 
deed  of  trust  on  the  land,  a  party  defend- 
ant— Held: 

1.  G  cannot  question  the  validity  of  the 
judgment  against  N,  except  upon  grounds 
that  would  avoid  it  between  A  and  N,  or 
on  the  ground  that  there  was  fraud  and 
collusion  between  A  and  N  in  procuring 
the  judgment. 

Gentry  v.  Allen  &  als.,  264 

2.  It  is  error  to  decree  against  N's  land 
alone  for  the  whole  amount  of  the  judg- 
ment, until  an  enquiry  had  been  made  as 
to  whether  there  were  lands  held  by  M 
and  J,  which  might  be  subjected  to  satisfy 
their  portion  of  the  judgment. 

Idem,  254 

•89  ♦S.   The   rule   stated   in    Horton   v. 

Bond,  28  Gratt.  815,  should  be  fol- 
lowed, viz:  The  court  should  order  a  sale 
of  the  lands  of  each  of  the  sureties,  or  so 
niuch  thereof  as  may  be  necessary  to  pay 
his  proportionate  part  of  the  said  judg- 
ment; and  if  either  should  make  default  in 
the  payment  of  his  part,  and  his  lands 
when  sold  should  prove  insufHcient  to  pay 
such  part,  the  land  of  the  others  should  be 
subjected  proportionately  for  the  part  un- 
paid; and  so  on  proportionately,  upon  the 
further  default  of  any  party,  until  the 
lands  of  all  have  been  sold,  if  the  sale  of  all 
be  necessary  for  the  complete  satisfaction 
of  the  judgment.  Idem,  254 

8.  E  was  employed  by  the  S  Express  Co.  as 
freight  clerk  at  P,and  whilst  so  employed, 
executed  a  bond,  with  sureties,  by  which,  arf- 
ter  reciting  that  whereas  E  is  to  be  hereafter 
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employed  by  the  S.  Express  Co.  in  its  busi- 
ness of  forwarding  by  different  railroads,  &c., 
packages  of  any  and  all  kinds,  and  movable 
property,  including  money  and  securities  for 
money,  E,  in  consideration  of  said  employ- 
ment and  the  compensation  he  is  to  receive 
from  said  Co.  for  his  services,  covenants, 
&c.,  that  he  will  well  and  truly  perform  all  the 
duties  required  of  him  in  said  employment, 
and  truly  account  for  all  money,  &c.,  which 
may  come  to  his  possession  or  control  by 
said  employment,  &c.  And  E  and  his  sure- 
ties bound  themselves  for  the  faithful  per- 
formance of  the  above  covenants  by  E  in  the 
penalty  of  $2,000.  After  the  execution  of 
this  bond,  E  was  raised  to  the  office  of  prin- 
cipal agent  of  the  Co.  at  P,  and  whilst  act- 
ing as  such  principal  agent  embezzled 
money  which  came  into  his  hands — Held: 

1.  There  being  no  dispute  about  the 
facts,  it  is  for  the  court  to  construe  the  in- 
strument, and  the  jury  are  bound  to  take 
the  construction  of  the  court  as  correct. 

Collier  V.  The  Southern  Express 

Co.,  718 

2.  The  obligation,  by  its  terms,  extends 
to  any  employment  of  E  by  the  Express 
Ca,  and  the  sureties  are  liable  to  the  Co.  for 
the  money  embezzled  by  E  whilst  acting  as 
principal  agent  of  the  Co.  at  P.    Idem,    718 


RAILROAD  COMPANIES. 

1.  A  railroad  company,  incorporated  in 
another  state,  which  leases  a  road  lying  in 
this  state,  and  operates  it  as  the  owner  of 
the  same,  is  liable  to  be  sued  in  the  courts 
of  Virginia  for  an  injury  which  occurred 
on  said  road  operated  in  this  state;  and 
said  foreign  company  has  no  right  to  re- 
move the  suit  to  the  United  States  court. 

Bait.    &    Ohio    R.    R.    v.    Noel's 
adm'r,  394 

2.  Whilst  the  Baltimore  &  Ohio  R.  R.  Co., 
as  a  corporation  of  the  state  of  Maryland, 
can  have  no  legal  existence  outside  of  that 
state,  yet,  as  the  lessee  of  a  Va.  railroad 
company,  exercising  all  the  powers  and 
functions  of  the  latter,  it  may  be  subject  to  all 
its  duties  and  obligations.  So  acting,  it  may 
be  treated  as  a  Va.  corporation  quoad  the 
line  of  railroad  under  its  control  in  Va.,  ao 
far,  at  least,  as  its  liability  to  the  citizens  of 
Va.  is  concerned.  Idem,        394 

3.  When  injury  or  damage  happens  to  a 
passenger  by  the  breaking  down  or  over- 
turning of  a  railroad  train,  or  the  breaking 
down  of  a  bridge,  wheel  or  axle,  or  by  any 
other  accident  occurring  on  the  road,  the 
presumption  prima  facie  is,  that  it  occurred 
by  the  negligence  of  the  railroad  company, 
and  the  burden  of  proof  is  on  the  company 
to  establish  that  there  has  been  no  negli- 
gence whatsoever,  and  that  the  damage  has 
been  occasioned  by  inevitable  casualty,  or 
by  some  cause  which  human  care  and  fore- 
sight could  not  prevent.  Idem,        394 

4.  The  law,  in  tenderness  to  human  life 
rnd  limbs,  holds  railroad  companies  liable 
for   the   slightest    negligence,   and   compels 
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them  to  repel,  by  satisfactory  proof,  every 
imputation  of  such  negligence;  and  there- 
fore, where  the  death  of  a  passenger  on  said 
railroad  is  caused  by  the  slightest  neglect, 
against  which  human  prudence  and  foresight 
could  have  guarded,  the  company  is  liable 
in  damages  for  such  death.  Idem,  394 
5.  Railroad  companies  are  held  by 
990  *law  to  the  utmost  care,  not  only  in 
the  management  of  their  trains  and 
cars,  but  also  in  the  structure,  repair  and 
care  of  the  track  and  bridges,  and  all  other 
arrangements  necessary  to  the  safety  of 
passengers.  Idem,        394 

6.  Charles  L.  Noell's  adm'r  brought  suit 
against  the  Baltimore  &  Ohio  Railroad 
Company,  lessees  of  the  Washington  City, 
Virginia  Midland  and  Great  Southern  rail- 
road, running  from  the  town  of  Strasburg,  in 
Shenandoah  county,  to  the  town  of  Harri- 
sonburg, in  Rockingham  county,  to  recover 
damages  for  the  death  of  said  Noell,  which 
occurred  by  what  is  known  as  the  "Narrow 
Passage  bridge  disaster,"  in  the  said  county 
of  Shenandoah,  Virginia.  N  was  an  unmar- 
ried young  man,  whose  father  was  dead, 
and  who  lived  with  and  cared  for  his 
mother.  On  the  trial,  on  the  motion  of  the 
plaintiff,  the  circuit  court  instructed  the 
jury  as  follows: 

1.  If  the  jury  believe  from  the  evidence 
that  such  prudence,  foresight  and  skill  (as 
that  required  of  railroad  companies  as 
above  indicat'd)were  not  used  by  said 
company  in  respect  to  "Narrow  Passage 
bridge,"  by  the  breaking  of  which  Charles 
L.  I^oell  was  killed,  they  shall  find  for  the 
plaintiff,  and  assess  the  damages  for  such 
killing  at  such  sum  as  they  may  deem  fair 
and  just  under  all  the  circumstances  of 
the  case,  such  damages  not  to  exceed  ten 
thousand  dollars. 

2.  In  ascertaining  such  damages,  the 
jury  should  find  the  sum  with  reference, 
first,  to  the  pecuniary  loss  of  Phoebe  Ann 
N05II,  the  mother  of  said  Charles  L.  Noell 
by  the  death  of  said  Charles  L.  NoelL  fix- 
ing the  same  at  such  sum  as  would  be  equal 
to  the  probable  earrings  of  the  srid  Charles 
L.  Noell,  taking  into  consideration  the 
age,  business  capacity,  experience,  habits, 
energy  and  perseverance  of  the  deceased 
during  what  would  probably  have  been  his 
lifetime,  and  the  lifetime  of  said  Phcebe 
Ann  Noell,  if  he  had  not  been  killed.  Sec- 
ond. In  ascertaining  the  probability  erf 
life,  the  jury  have  the  right  to  determine 
the  same  with  reference  to  recognized 
scientific  tables  relating  to  the  expectation 
of  human  life.  Third.  By  adding  thereto 
compensation  for  the  loss  of  his  care,  at- 
tention and  society  to  his  mother;  and 
Fourth.  By  adding  such  sum,  as  they  may 
deem  fair  and  just,  by  way  of  solace  and 
comfort  to  his  said  mother,  for  the  sorrow. 
suffering  and  mental  anguish  occasioned  by 
his  death — Held:  There  was  no  error  in 
either  of  the  instructions.  Idem,  3M 
7.    In  an  action  under  chap.  145,  SS  7-9  of 

the  Code  of  1873,  it  is  not  necessary  to  aver 
in  the  declaration  for  whose  benefit  the  suit 
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is  prosecuted.     Bait.  &  Ohio  R.  R.  Co.  v. 
Wightman's  adm'r,  29  Gratt.  431. 

Idem,        394 

REGISTRY  OF  DEEDS. 

The  clerk's  office  of  the  chancery  court 
of  the  city  of  Richmond  is  the  proper  office 
for  the  recordation  of  deeds  conveying  land 
lying  within  one  mile  of  the  city  of  Rich- 
mond on  the  north  side  of  James  river, 
though  outside  of  the  city  limits. 

Burgess  v.  Belvin  &  als.,  633 

RENT. 

1.  On  proceedings  upon  a  forth-coming 
bond  given  on  a  distress  for  rent,  whether 
by  motion  or  by  action  on  the  bond,  the 
plaintiff  must  prove  the  contract  of  rent 
for  which  the  distress  was  sued  out. 

Carter  &  al.  v.  Grant's  adm'x,        769 

2.  On  such  proceeding,  though  the  war- 
rant of  distress  was  for  more  rent  than  was 
due,  the  plaintiff  may  have  judgment  for 
the   less  amount  due.  Idem,        769 

SALES  OF  PERSONAL  CHATTELS. 

1.  J  &  Co.  were  manufacturers  of  tobacco, 
and  G  a  manufacturer  of  boxes  for  pressing 
tobacco  in.  G  agreed  to  furnish  J  &  Co., 
during  the  season  of  1870,  as  many  boxes  as 

the  latter  would  use  in  their  business, 
991       at  *the  price  of  sixty-five  cents  per 

box,  and  under  this  agreement  did  fui 
nish  said  boxes  in  which  J  &  Co.  pressed 
their  tobacco,  and  shipped  a  large  quantity. 
Much  of  that  shipped,  and  some  which  re- 
mained in  the  factory  in  sa,id  boxes,  moulded, 
in  consequence  of  the  use  of  green  and  other- 
wise unfit  timber  in  the  manufacture  of  the 
boxes,  and  J  &  Co.'s  damages,  arising  from 
the  moulded  tobacco,  thus  caused,  amounted 
to  nine  cents  per  pound  of  the  tobacco  con- 
tained in  said  boxes.  On  a  suit  brought  by 
J  &  Co.  against  G  to  recover  these  dam- 
ages— Held:  That  G  was  liable  for  the  same. 
Gerst  V.  Jones  &  Co.,  518 

2.  While  it  is  an  established  rule  of  law 
that  upon  the  sale  of  personal  property 
there  is  no  implied  warranty  as  to  its  quality, 
and  that  the  maxim  caveat  emptor  applies  in 
the  absence  of  fraud  or  express  warranty, 
yet  there  are  several  well  recognized  modifi- 
cations of  this  rule;  and  one  of  them  is,  that 
where,  on  an  executory  contract  of  sale, 
goods  are  ordered  for  a  particular  purpose, 
known  to  the  seller,  he  impliedly  undertakes 
that  they  shall  be  reasonably  fit  for  the  pur- 
poses for  which  they  are  ordered,  and  espe- 
cially is  this  so  if  the  seller  is  also  the 
manufacturer  of  the  goods  ordered. 

Idem,        518 

3.  Where  there  is  a  warranty,  either  ex- 
press or  implied,  neither  the  ignorance  of 
the  seller  nor  the  exercise  of  care  and  dili- 
gence can  exempt  him  from  liability  if  the 
g^oods  do  not  answer  the  purpose  for  which 
they  were   sold.  Idem,        518 

4.  Quare:  Would  the  seller  be  held  lia- 
ble for  a  latent  defect,   of   which   he  was 


ignorant,    and    against    which    human    skill 
could  not  provide?  Idem,        518 

5.  In  cases  like  this,  the  question  is  not 
whether  the  purchaser  has  had  an  oppor- 
tunity of  examining  the  article,  but  whether 
he  has  in  fact  examined  it,  and  whether  the 
defect  is  one  readily  discoverable  upon  in- 
spection. He  is  not  bound  to  examine  at 
all,  for  he  has  the  right  to  rely  upon  the 
judgment  of  the  seller,  and  to  take  for 
granted  that  the  latter  has  furnished  an 
article  answering  the  terms  of  his  contract. 

Idem,         518 

SEPARATE  ESTATE. 

1.  What  is  separate  estate  of  the  wife, 
and  does  not  merge  in  her  legal  title. 

See  Husband  and  Wife,  No.  2,  and 
Garland  v.  Pamplin  &  als.,  305 

2.  By  deed  bearing  date  the  21st  of  Jan- 
uary, 1849,  F  conveyed  2^  acres  of  land  to 
E  the  wife  of  J,  in  consideration  of  $200  paid 
by  J  to  F.  In  June,  1871,  G  filed  his  bill  to 
'Ubject  it  to  the  payment  of  the  debts  of  J. 
It  appeared  that  all  the  debts  of  J  were  con- 
tracted after  this  deed  was  executed,  except 
one  of  very  small  amount,  and  it  was  doubt- 
ful if  this  had  not  been  paid — Held: 

1.  There  being  no  pretence  of  fraud  in 
procuring  the  deed,  the  creditors  of  J 
upon  debts  contracted  since  its  execution 
cannot  subject  the  land  to  the  payment  of 
their  debts. 

Irvine  &  als.  v.  Greevcr  &  als.,  411 

2.  Though  it  is  true  generally  that 
where  land  is  conveyed  to  one  person,  and 
is  paid  for  by  another,  the  presumption  is 
that  there  is  a  trust  in  favor  of  the  person 
paying*  the  money;  in  the  case  of  a  con- 
veyance to  the  wife,  where  the  money  is 
paid  by  the  husband,  the  presumption  is 
that  it  is  intended  by  him  to  be  an  ad- 
vancement to  his  wife.  Idem,        411 

SHERIFFS. 

1.    In  July,  1870,  D,  deputy  for  H,  sheriff 
of  Craig  county,  had  in  his  hands  a  writ  of 
fi.  fa.  in  favor  of  L  against  M.     He  went  to 
the  house  of  M  to  levy  it,  when  M  claimed 
the  benefit  of  the  "homestead"  exemption, 
and  claimed  his  personal   property  "to  the 
extent  it  would  go."    The  law  to  carry  the 
"homesf^ad"  exemption  of  the  constitution 
of   Virginia  into  effect,   had  just  been  passed,, 
and  neither  the  deputy  sheriff  nor  the  debt- 
or, M,  knew  the  form  in  which  the  ex- 
992      emption  could  be  claimed,  *aIthough 
M  insisted  on  his  right  to  claim  it.    D 
then  notified  L  of  M's  claim  of  homestead, 
and    demanded  of   him  an  indemnifying  bond 
before  levving  the  fi.  fa.,  which  L  declined 
to  give.    The  debt  was  lost  by  the  failure  to 
levy.    On  a  suit  by  L  against  H,  sheriff,  and 
his  sureties,  to  recover  the  debt  in  the  ex- 
ecution,  with   interests   and   costs — Held: 
The  deputy  was  excusable  for  not  levy- 
ing and  selling  under  the  circumstances, 
after  L  had  failed  to  give  the  indemnify- 
ing bond   demanded  of  him;  and,  there- 
fore, L  cannot  recover  against  H  and  his 


341 


SSORATT. 


VmciNiA  RspoRTs,  Annotated. 


INDEX 


sureties,  on  his  official  bond  the  debt  thus 
lost  by  the  failure  to  levy. 
Huffman's  v.  Leff ell's  cx'or,  &c.,        41 

2.  A  sheriff  cannot  amend  his  return 
upon  an  execution  after  it  has  been  filed, 
except  by  motion  to  the  court,  upon  notice 
to  the  creditor. 

Hammen,  sheriff,  &  als.  v,  Min- 
nick,  249 

3.  A  deputy  sheriff  returns  upon  an  ex- 
ecution— "levied  upon  a  lot  of  wheat,"  &c., 
setting  out  the  several  species  of  property. 
Upon  debt  by  the  creditor  against  the  sheriff 
and  his  sureties,  upon  his  official  bond  for 
failing  to  make  the  money  on  the  execution, 
they  plead  "conditions  performed" — Held: 
The  defendants  may  prove  by  the  deputy, 
that  he  had  at  the  time  other  executions  of 
prior  date,  and  taxes  due  the  state  and  the 
county,  all  of  which  had  been  before  levied 
on  the  same  property,  and  the  whole  pro- 
ceeds thereof  were  consumed  in  the  pay- 
ment of  these  executions  and  taxes;  and  that 
the  debtor  had  no  other  property  unincum- 
bered out  of  which  the  plaintiffs'  execution 
could  have  been  made.  Idem,        249 

STATE  BONDS. 

1.  The  act  of  March  30th,  1871,  which  au- 
thorized the  holders  of  state  bonds  to  invest 
them  in  tax  receivable  coupon  bonds,  was 
modified  and  repealed  as  to  the  tax  receiv- 
able coupons  by  the  act  of  March  7th,  1872, 
and  was  wholly  repealed  by  the  act  of  March 
2?tb,  1879,  entitled  "an  act  to  provide  a  plan  cf 
settlement  of  the  public  debt."  And  a  holder 
of  state  bonds  applying  in  November,  1879, 
cannot  have  them  funded  under  the  act  of 
March,  1871,  in  tax  receivable  coupon  bonds. 
Paulsen  v.  Rogers,  second  auditor,  631 

STATUTES. 

1.  The  act.  Code  of  1873,  ch.  38,  §  26,  in 
relation  to  the  sale  of  land  delinquent  for 
taxes,  construed  in. 

Gates  &  Clark  v.  Lawson  &  als.,  12 

2.  The  act.  Code  of  1873,  ch.  146,  §§  8,  9, 
in  relation  to  the  limitations  of  suits  against 
the   sureties   of  fiduciaries. 

See  Tilson  v,  Davis'  adm'r  &  als.,  92 

3.  The  act.  Code  of  1873,  ch.  145,  §§  7-9, 
in  relation  to  actions  for  injuries  received, 
construed  in 

Bait.  &  Ohio  R.  R.  Co.  v,  Noell's 
adm'r,  394 

4.  The  act,  Code  of  1873,  131,  §  5,  in  rela- 
tion to  defendants  in  ejectment,  construed  in 

Hanks,  &c.,  v.  Price,  &c.,  107 

5.  The  act.  Code  of  1873,  ch.  182,  §  9,  in 
relation  to  renting  out  land  to  satisfy  a 
judgment,  construed  in. 

Compton  V.  Tabor,  121 

6.  The  act.  Code  of  1873,  ch.  76,  §§  12, 13, 
in  relation  to  church  property,  construed  in 

Linn  &  als.,  trustees  v.  Carson's 

adm'r  &  als.,  170 

.  7.   The  act,  Code  of  1873,  ch.  126,  §  19,  in 


relation  to  actions  by  or  against  a  personal 
representative,  construed  in 

Grubb's  adm'r  v.  Suit,  203 

8.  The  act,  Code  of  1873,  ch.  36,  §  19,  in 
relation  to  foreign  insurance  companies, 
construed  in 

Cowardin  &  als."  v,  Univ.  Life  Ins. 
Co.,  445 

9.  The  act.  Code  of  1873,  ch.  167,  §  44.  iu 
relation  to  service  of  the  account  sued  on. 
on  the  defendant,  construed  in 

Burwell  v.    Burgess,   collector,  472 

10.    The  act.  Code  of  1873,  ch.  148. 
998      *§  27,  p.  1015,  in  relation  to  attach- 
ments, construed  in 
Anderson  v.  Johnson  &  als.,  558 

11.  The  act,  Code  of  1873,  ch.  86,  §  48.  in 
relation  to  the  inspection,  &c.,  of  fertilizers, 
is  not  repealed  by  the  act  of  March  29th. 
1877,  sess.  acts,  1876-7,  p.  240,  establishing  a 
department  of  agriculture. 

Atlantic  &  Va.  Pert.  Co. 
V,  Kishpaugh,  578 

12.  The  act  of  March  30th,  1871,  in  rela- 
tion to  state  bonds  was  modified  by  the  aa 
of  March  7th,  1872,  and  wholly  repealed  by 
the  act  of  March  28th,  1879,  for  settling  the 
public  debt. 

Paulsen  v.  Rogers,  second  auditor,  654 

SUBROGATION. 

1.  When  the  sureties  of  a  collector  of 
revenue  of  the  United  States  will  be  sub- 
rogated to  the  rights  of  the  United  States 
against   other  sureties. 

See  Principal  and  Surety,  No.  9, 

10,   11,  and 
Robertson  v,  Trigg's  adm'r  &  als.,       76 

2.  A  surety  in  the  first  of  three  notes 
given  for  .the  price  of  land  of  which  the 
vendor  retains  the  title,  pays  the  note. 
Though  he  may  be  subrogated  to  Jthc  vend- 
or's lien  as  against  the  principal  in  the  note, 
he  will  be  postponed  to  the  lien  of  the 
vendor  for  the  other  two  notes. 

Grubbs  v,  Wisors,  127 

SUBSCRIPTIONS  TO  STOCK  OF 
R.  R.  GO'S. 

1.  The  V.  R,  R.  Co.  gave  notice  to  S  thai 
it  would  morve  the  court  for  a  judgment 
against  him  for  the  sum  of  $300,  with  inter- 
est on  $150,  part  thereof,  from  the  1st  of 
October,  1871,  and  on  $150,  the  residue 
thereof,  from  the  3d  of  March,  18T3,  till 
paid,  it  being  for  the  first  and  second  quotas 
of  30  per  cent.  On  five  shares  of  stock  of 
said  company  called  for  by  the  board  of 
directors  of  said  company — Held:  That  the 
notice  sufficiently  alleges  and  describes  a 
contract  of  subscription  by  S. 

Stuart  V.  Valley  R.  R.  Co.,  146 

2.  S  denies  that  he  was  a  stockholder  in 
the  company;  and  the  controversy  involved 
the  validity  of  his  subscription  for  the  whole 
of  said  five  shares,  which  was  $500 — Held: 
That  though  the  judgment  against  S  for  the 
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$300  and  interest  was  less  than  $500,  yet  the 
subject  in  controversy  was  the  validity  of 
the  subscription  for  the  five  shares,  and  the 
court  of  appeals  has  jurisdiction  to  hear 
the  case  upon  appeal.  Idem,        146 

3.  To  make  a  subscription  to  the  stock  of 
a  contemplated  railroad  company,  it  is  not 
necessary  that  the  subscription  shall  be 
made  upon  the  books  of  subscription  opened 
by  the  commissioners  named  in  the  charter; 
and  a  subscription  paper,  by  which  the  sign- 
ers bind  themselves  to  pay  for  the  shares 
of  stock  in  said  company  opposite  to  their 
names,  is  competent  evidence  against  a 
subscriber  of  the  paper;  the  plaintiff  Co. 
stating  that  it  intended  to  show  that  the 
amount  so  subscribed  was  duly  entered  on 
the  stock  lists  and  s^ock  ledger  of  the  com- 
pany. Idem,         146 

4.  A  stock  ledger  and  a  shareholders'  list, 
kept  by  the  company,  and  a  memorandum 
made  by  an  agent  appointed  by  the  com- 
pany to  collect  quotas  due  from  subscribers, 
including  that  of  S,  with  the  figure  5  op- 
posite thereto,  showing  the  number  of 
shares  subscribed,  which  stock  ledger  and 
shareholders'  list  were  shown  to  have  been 
subsequently  compiled  therefrom  and  from 
many  original  subscription  lists  similar  to 
that  mentioned  in  §  3,  are  competent  evi- 
dence for  the  plaintiff  Co.;  and  it  is  not 
competent  for  S  then  to  propose  to  prove 
that  before  the  said  ledger  list  and  memo- 
randa were  in  existence,  S  had,  by  with- 
drawal of  his  proposal  to  subscribe,  ac- 
cepted and  acted  upon  by  the  plaintiff,  ceased 
to  occupy  any  relation  of  contract  or  sub- 
scription to  the  plaintiff.  Idem,        146 

5.  S,  to  prove  that  he  never  became  a  legal 
subscriber  to  the  capital  stock  of  the  plain- 
tiff Co.;  that  his  proposal  to  become  a  sub- 
scriber was  revoked  by  him  with  the  consent 
of  those  to  whom  it  was  made  previous  to  the 

organization  of  the  plaintiff  Co.  in 
994      *June,   1871,   and   that   the   company, 

upon  its  organization,  refused  to  re- 
ceive it  as  a  subscription,  or  treat  S  as  a 
subscriber  to  its  stock — offered,  in  connection 
with  oral  evidence  to  be  introduced,  the  rec- 
ords of  the  company  in  relation  to  its  organ- 
ization; in  which  records,  in  two  statements 
of  lists  of  subscribers,  the  name  of  S  does 
not  appear — Held:  The  said  records  are 
competent  evidence.  Idem,        146 

6.  A  subscription  to  the  stock  of  a  rail- 
road company  may  be  valid,  though  the 
subscription  is  not  made  on  the  books  of 
the  commissioners  named  in  the  charter, 
though  two  per  cent,  on  each  share  of  stock 
is  not  paid  at  the  time  of  subscription,  and 
though  the  subscription  was  made  before 
the  railroad  company  wa»  organized,  and 
before  the  commissioners  named  in  the 
charter  of  the  company  had  opened  books 
of  subscription  to  the  capital  stock  of  the 
company.  Idem,        146 

7.  The  subscription  of  S,  upon  the  paper 
referred  to  in  §  3,  did  not  of  itself  constitute 
a  contract  of  subscription  by  S  to  the  stock 
of  the  plaintiff  Co.  for  five  shares  of  said 


stock  at  $100  per  share:  whether  a  contract 
or  not  depended  on  its  acceptance,  and  the 
conduct  of  the  parties.  Idem,        146 

8.  Though  a  contract  of  subscription  coula 
be  released  only  by  the  stockholders  of  the 
Co.  or  by  the  action  of  the  board  of  direct- 
ors duly  authorized  to  do  so  by  the  stock- 
holders, yet  such  release  may  be  proved,  not 
only  by  the  records  of  the  company,  but 
also  by  other  evidence  showing  that  such 
subscription  was  in  fact  not  regarded  by  the 
Co.  as  binding  upon  it,  and  that  the  subscrib- 
er was  not  regarded  by  himself  or  by  the  Co. 
as  a  stockholder  thereof.  Idem,        146 

9.  Though  S  may  have  executed  and  de- 
livered the  subscripticn  paper  referred  to  in 
§  3,  and  it  came  into  the  custody  of  the  Co., 
and  has  been  entered  on  its  stock  lists  and 
ledger,  and  though  there  may  be  no  evidence 
from  the  records  of  said  company,  or  of  any 
order  or  resolution  of  said  company  releas- 
ing said  subscription,  yet  it  may  be  shown 
by  other  evidence  that  S  was  not  a  stock- 
holder of  the  company.  Idem,        146 

TAXES  AND  TAXATION. 

1.  By  deed  dated  the  16th  of  February, 
1864,  T  sold  and  conveyed  to  R  a  tract  of 
land  in  Patrick  county;  but  the  deed  was 
not  recorded  in  that  county  until  1874,  though 
R  paid  the  taxes  from  1866  inclusive.  This 
land,  standing  on  the  land-books  of  the 
county  in  the  name  of  T,  was  returned  as 
delinquent  for  the  tax  of  1865;  and  in  1873 
was  sold  as  delinquent  land,  and  purchased 
by  G,  to  whom  the  clerk  afterwards  con- 
veyed it.  In  ejectment  by  G  against  R  to 
recover  the  land — Held:  Under  the  statute. 
Code  of  1873,  ch.  38,  §  26,  a  purchaser  at  a  sale 
of  land  delinquent  for  taxes  only  acquires 
such  estate  as  was  vested  in  the  person  as- 
sessed with  the  taxes  at  the  commencement 
of  the  year  for  which  the  taxes  were  assessed ; 
and  as  T  had  in  1864  sold  and  conveyed  the 
land  to  R,  T  had  no  estate  in  the  land  in 
January,  1865,  and  G  took  no  title  to  the 
land  under  his  p-^rchase  and  the  deed  to  him. 

Gates  &  Clark  v.  Lawson  &  als.,        12 

2.  The  supreme  court  of  the  U.  S.  having 
decided  that  the  act  of  congress  requiring 
the  collection  of  25  cents  on  each  package  of 
manufactured  tobacco  for  exportation  from 
the  exporter,  is  not  a  tax  on  the  exportation 
of  the  article,  the  question  whether  that  act 
is  a  violation  of  Article  I,  §  9,  clause  5,  of 
the  constitution  of  the  United  States,  is  res 
adjudicata;  and  this  court  is  bound  by  it. 

Burwell  v.  Burgess,  collector,  472 

TRUSTS  AND  TRUSTEES. 

1.    What  is  not  sufficient  evidence  of  no- 
tice by  a  trustee  of  an  unrecorded  lien  at 
the  time  of  the  execution  of  the  deed. 
See  Notice  No.  1,  2,  and 

Morrison  v.   Bausemer  &  Co.  & 

als.,  225 

2.    M  being  the  owner  of  a  large 

995      *real  estate  consisting  of  iron  works, 

ore  banks  and  lands,  as  well  as  a  Urge 

personal  estate,  but  being  indebted  to  insol- 
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vency,  witb  Judgments  and  executions  against 
him,  made  a  deed,  in  which  his  wife  joined 
him,  by  which  he  conveyed  to  a  trustee  the 
whole  of  his  property  of  every  kind  for  the 
payment  of  his  debts.  In  this  deed  it  was 
provided  that  the  value  of  the  wife's  contin- 
gent right  of  dower  in  the  real  estate  should 
be  ascertained  in  a  mode  specified,  and  in 
consideration  of  which  sums  so  ascertained 
she  joined  in  the  deed  releasing  her  contin- 
gent right  of  dower  in  said  real  estate.  The 
trusts  of  the  deed  were,  that  C  and  S,  who 
had  undertaken  to  pay  off  the  executions,  and 
who  were  creditors  of  M,  and  the  wife  of  M, 
should  be  creditors  of  the  6rst  class,  C  and 
S  each  for  the  amounts  they  should  pay,  and 
the  amount  due  them,  and  the  wife  for  the 
amount  of  the  value  of  her  contingent  right  of 
dower,  ascertained  as  prescribed  in  the  deed; 
and  all  other  creditors  in  the  second  class.  The 
whole  property  did  not  sell  for  enough  to 
pay  the  first  class  creditors  in  full,  and  a 
judgment  rendered  against  M,  and  docketed 
before  the  deed  was  executed — Held:  That 
the  wife  of  M  must  abate  ratably  with  C  and 
S  for  the  payment  of  said  judgment,  and  for 
any  deficiency  of  the  trust  fund  to  pay  the 
said  C,  S  and  the  wife,  in  full  of  their  claims. 
Miller  &  als.  v.  Crawford  & 
als.,  277 

3.  By  deed  of  February  16,  1849,  K  cou- 
veyed  to  L  two  acres  of  land  in  M,  in  trust 
for  the  exclusive  use  of  E  and  her  children 
by  her  husband  I.  In  a  suit  in  equity  iu 
which  these  were  the  parties,  it  was  decreed 
that  I  should  sell  the  land  and  invest  the 
prrceeds.  I  reports  the  sale  and  investment, 
and  the  court  by  its  decree  of  March  3,  1863, 
confirms  the  report,  and  decrees  that  I  sh«^ll 
take  a  deed  from  the  vender  to  I,  conveying 
the  land  purchased  upon  the  same  trusts  as 
those  delivered  in  the  deed  from  K  to  L. 
The  vendor  in  fact  conveys  the  land  to  I 
absolutely.  On  a  bill  filed  by  G,  a  jud<?- 
ment  creditor  of  I,  in  June,  1871,  to  subject 
the  land  to  the  payment  of  Ts  debts — Held: 

1.  The  deed  to  I  must  be  held  in  equity 
to  be  upon  the  same  trusts  declared  in  the 
deed  from  K  to  L,  and  the  land  is  not 
liable  to  satisfy  the  debts  of  I. 

Irvine   &  als.   v.    Greever    & 
als.,  411 

2.  The  fact  that  E  was  a  married  woman, 
that  the  children,  except  perhaps  one,  were 
infants  when  the  suit  of  G  was  brought, 
and  the  disturbed  state  of  things  in  March, 
1863,  when  the  deed  was  made,  will  excuse 
any  laches  of  E  and  her  children  in  not 
filing  their  bill  to  have  the  deed  corrected. 

Idem,        411 

4.  If  a  conveyance  of  land  to  a  married 
woman  is  paid  for  by  the  husband,  it  will 
not  raise  an  implied  trust  in  favor  of  the 
husband,  but  is  an  advancement  by  him  to 
his  wife.  Idem,        411 

5.  B,  to  secure  a  debt  of  $3,000  for  mone> 
lent  to  him  by  S,  conveyed  to  C  in  trust  a 
lot  of  land  in  the  town  of  F,  described  as 
containing  one  acre  of  land  on  which  B  has 


erected  a  planing  mill  and  spoke  factory; 
and  by  the  same  deed  he  conveyed  and 
assigned  to  C  a  policy  of  insurance  he  had 
taken  out  on  the  said  planing  mill,  spc^e 
factory  and  machinery,  and  covenanted  to 
keep  the  policy  in  full  force  until  the  debt 
was  paid.  The  lot  and  building  independent 
of  the  machinery  was  not  worth  more  than 
$1,000--Held:  The  machinery  in  the  build- 
ing passed  under  the  deed. 

Shelton  v,   Ficklen,  trustee,   & 

als.,  72T 

6.  T  conveyed  to  S  a  tract  of  land  of  eleven 
hundred  and  seventeen  acres,  in  trust  to  se- 
cure a  debt  of  $4,000,  with  interest,  to  F,  and 
the  deed  provided  that  the  trustee  should 
sell  the  land,  or  so  much  as  should  be  neces- 
sary to  pay  the  debt.  S  declining  to  act,  F 
has  R,  who  was  his  counsel  and  was  insolvent, 
substituted  as  trustee,  and  R  advertises  the 
land,  or  so  much  as  might  be  necessary  to  pay 
the  debt,  for  sale.  T  then  applies  for  and 
obtains  an  injunction,  on  the  grounds  that 
R  was  insolvent  and  the  counsel  of  F,  ^nd 

because  they  refused  to  divide  the 
896      land  and  sell  it  in  parcels;  '^'alleging 

that  there  were  four  separate  im- 
provements on  the  land,  and  insists  that  the 
trustee  shall  not  sell  without  giving  se-rurit*- 
for  the  safety  of  the  trust  fund — Held: 

1.  Insolvency  does  not  disqualify  a  per- 
son to  act  as  trustee;  but  when  money  of 
the  trust  fund  is  to  pass  through  the 
hands  of  an  insolvent  trustee,  upon  the  ap- 
plication of  one  who  is  interested  in  the 
right  disbursement  of  the  money,  and 
who  is  apprehensive  that  it  may  be  mis- 
applied or  misrsed,  a  court  of  equity 
ought  undoubtedly  to  require  of  the  triM- 
tee  security  before  he  is  allowed  to  pro- 
ceed with  the  execution  of  the  trust. 

Terry  v.  Fitzgerald  &  al.,  843 

2.  Although  R  was  substituted  as  trus- 
tee by  an  order  of  the  court,  on  motion 
of  which  T  had  notice,  he  is  not  therein 
precluded  from  applying  to  a  court  of 
equity  to  require  of  him  bond  and  secur- 
ity before  he  proceeds  to  execute  the 
trusts.  Idem,        843 

3.  The  trustee  being  the  agent  of  both 
parties,  it  was  his  duty  to  sell  the  land  as 
a  whole,  or  in  separate  parcels,  as  would 
be  conducive  to  its  bringing  the  most 
money.  It  was  his  duty  to  sell  so  as  to 
get  the  best  price  for  it.  Idem,         843 

4.  If  the  land  will  bring  a  better  price 
by  dividing  it,  and  selling  in  separate 
lots,  and  the  owner  desires  and  requests 
it,  and  the  trustee  refuses,  the  owner  may 
invoke  the  intervention  and  assistance  of 
a  court  of  equity,  in  a  proper  case,  to 
control  the  trustee  in  the  exercise  of  his 
discretion.  Idem.         843 

5.  The  court,  having  possession  of  this 
case,  ought,  instead  of  dissolving  the  in- 
junction, to  have  retained  the  case,  and 
directed  the  execution  <  f  the  trust.  It  had 
authority  to  appoint  commissioners  to 
view  the  land  and  take  testimony,  and  to 
report  whether  it  was  susceptible  of  di- 
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vision  into  different  tracts,  and  in  what 
way,  with  power  to  employ  a  surveyor  to 
lay  it  off  into  as  many  different  tracts  as 
would  promote  an  advantageous  sale. 
And  if,  upon  the  coming  in  of  the  report, 
the  court  is  satisfied  from  it  and  the  testi- 
mony that  it  would  conduce  to  an  advan- 
tageous sale  to  have  it  so  divided  and  sold 
in  separate  parcels,  it  would  have  author- 
ity to  decree  a  sale  in  that  way,  and  the 
order  in  which  the  tracts  should  be  sold, 
until  enough  was  sold  to  pay  the  debt, 
interest  and  expenses.  Idem,        843 

VENDOR  AND  PURCHASER. 
1.  By  deed  in  1858  H  conveyed  to  P  all  his 
right,  title  and  interest,  as  well  at  law  as  in 
equity,  in  and  to  King's  salt  works  estate, 
embracing  the  following  interests  in  the 
King's  salt  works  estate.  The  deed  then 
sets  out  the  persons  from  whom  H  derived 
the  several  interests,  and  the  amount  of 
each,  and  among  them  the  interests  derived 
from  three  Cs,  stating  the  interest  of  each 
C  to  be  one  two  hundredth  and  seventieth. 
By  deed  in  1862,  between  P  and  H,  this  first 
deed  is  annulled,  P  releases  to  H  all  claim 
to  the  interest  of  H  in  said  King's  salt 
works  derived  from  W — being  one  twenty- 
fourth,  and  H  conveys  to  P,  for  a  certain  sum, 
with  general  warranty,  the  interest  in  the 
King's  salt  works  purchased  by  him  from — 
naming  all  the  persons  mentioned  in  the 
first  deed,  except  W.  and  setting  out  their  in- 
terests in  the  same  way,  the  interest  derived 
from  the  Cs  being  stated  at  the  same  amount. 
In  a  suit  by  the  trustee  of  H  against  P  and 
parties  claiming  under  him,  it  appears  the 
interests  derived  by  H  from  the  Cs,  instead 
of  being  3.270  or  6.540,  they  were  11.540; 
and  he  insisted  that  the  excess  over  6.540 
did  not  pass  by  the  deed  of  H  to  P — Held: 

1.  The  two  deeds  of  H.  to  P  are  so  con- 
nected that  the  court  may  look  to  the^ 
deed  of  1858  in  construing  the  deed  of  1862. 

Preston    &    Massie   v,    Heiskell's 
trustee,  48 

2.  The  deed  of  1862  conveys  the  inter- 
est in  the  King's  salt  works  estate  derived 
from  the  Cs;  this  is  a  sufficient  descrip- 
tion to  pass  the  whole  interest  of  H,  and  ft 
being  apparent  that  such  was  the  intention 

of  both  H  and  P,  the  addition  stating 

997  the  amount  of  the  interest  *derived 

from  the   Cs   will   not  restrict  the 

operation   of   the    deed.  Idem,  48 

3.  But  as  both  H  and  P  were  under  a 
mistake  as  to  the  amount  of  the  interest 
H  derived  from  the  Cs — and  the  contract 
and  conveyantre  was  made  under  that 
mistake — H's  trustee  is  entitled  to  com- 
pensation for  the  excess  over  what  H 
was  supposed  to  possess.  Idem,        48 

4.  The  court  below,  upon  the  bill  taken 
for  confessed  as  to  P,  holds  that  the  deed 
of  H  to  P  did  not  convey  the  excess  of 
5.540,  and  directs  an  account  of  rents  and 
profits.  At  the  next  term  of  the  court  P 
applies  for  leave  to  answer,  and  in  his  an- 
swer says  if  he  is  to  make  compensation 


for  this  exceiss,  there  were  several  incum- 
brances, which  he  sets  out,  on  the  interest 
he  purchased  from  H,  which  H  was  to 
discharge,  and  did  not,  and  he  (P)  had 
paid  them;  and  asks  that  he  may  be  al- 
lowed them.  The  court  allows  the  an- 
•  swer  to  be  filed  as  a  petition  for  a  rehear- 
ing of  the  decree,  and  then  overrules  it, 
and  decrees  that  the  trustee  of  H  is  en- 
titled to  the  excess.  This  court  reversing 
the  decrees,  sends  the  case  back,  allowing 
P  to  file  his  answer;  but  directing  he 
shall  file  his  cross-bill  to  put  in  issue  the 
matters  between  P  and  H  and  the  other 
defendants.  Idem,        48 

2.  T  conveyed  to  S,  president  of  the  M 
mining  company  and  his  successors  in  of- 
fice, one-half  of  all  the  minerals  in  a  certain 
tract  of  land  in  F  county,  except  iron  ore, 
upon  the  consideration  that  said  M  Co.  are 
to  test  the  lands  for  mineral,  until  $2,000  is 
expended,  if  they  so  desired,  one-third  of 
the  expense  to  be  paid  by  T;  the  test  to  be 
made  or  abandoned  in  two  years — Held:  This 
deed  vested  a  fee  simple  in  said  minerals  in 
the  grantees. 

Clayton  &  Tyson  v.  Henley,  65 

3.  This  deed  having  been  duly  recorded 
constituted  notice  to  all  subsequent  pur- 
chasers of  the  land  of  the  interests  of  the 
grantees  therein,  and  those  claiming  under 
them.  Idem,        65 

4.  Any  subsequent  deeds  made  by  T.  con- 
veying the  land  in  trust  for  his  creditors,  or 
deeds  made  by  commissioners  under  decrees 
of  court  to  subject  the  land  to  satisfy  these 
creditors,  conveyed  to  the  purchasers  only 
such  title  and  interest  as  T  then  had,  and 
said  purchasers  and  the  persons  claiming 
under  them  acquired  no  title  to  the  mineral 
interests  previously  conveyed  by  said  T. 

Idem,        65 

5.  On  a  bill  by  G  against  B  to  set  aside  a 
contract  and  conveyance  by  which  G  con- 
veyed to  B  certain  real  estate  in  considera- 
tion of  twenty  shares  of  R  Springs  Co.'s 
stock,  on  the  ground  of  the  fraudulent  or 
false  misrepresentation  of  the  value  of  the 
stock,  which  at  the  time  was  worthless — 
Held: 

1.  That  a  false  representation  of  a  ma- 
terial fact  constituting  an  inducement  to 
the  contract,  on  which  the  purchaser  had 
the  right  to  rely,  is  a  ground .  for  the 
rescision  of  the  contract  by  a  court  of 
equity,  although  the  party  making  the 
representation  was  ignorant  as  to  whether 
it  was  true  or  false;  and  that  the  real 
inquiry  is  not  whether  the  vendor  knew 
the  representation  to  be  false,  but  whether, 
the  purchaser  believed  it  to  be  true,  and 
was  misled  by  it  in  entering  into  the  con- 
tract. 

Grim  &  al.  v.  Byrd,  293 

2.  Though  the  representation  must,  as 
a  general  rule,  be  of  a  fact,  as  distin- 
guished from  a  mere  matter  of  opinion, 
which  ordinarily  is  not  presumed  to  de- 
ceive or  mislead,  yet  a  matter  of  opinion 


345 


SSORATT. 


VlKGlNIA  RBFOKTS,  AkNOTATCD. 


INDSZ 


may  amount  to  an  affirmation,  and  be  the 
inducement  to  a  contract,  especially  when 
the  parties  are  not  dealing  upon  equal 
terms,  and  one  of  them  has,  or  is  pre- 
sumed to  have,  means  of  information  not 
equally  open  to  the  other. 

Idem,        293 

3.  If  the  purchaser  does  not  rely  upon 
the  representations  of  the  seller,  but  seeks 
information  from  other  sources,  the  law 
will  often  impute  to  him  all  the  knowledge 
necessary  to  a  proper  understanding  of 
the  facts.  But  if  the  purchaser  has  not 
equal  means  of  information  with  the  seller 

— if  it  is  a  case  in  which  he  has  a 
9W  right  to  rely  *upon  the  representa- 

tion— the  evidence  to  show  that  he 
did  not  rely  upon  it,  but  upon  information 
obtained  elsewhere,  must  be  of  the  clear- 
est and  most  satisfactory  character.  In 
such  case  there  ought  to  be  no  room  for 
inference  or  implication.         Idem,        293 

4.  In  this  case  held,  that  whether  the 
representations  were  fraudulent,  or  merely 
false,  whether  they  were  of  facts  or  opin- 
ion, they  were  such  as  the  seller  had  a 
right  to  rely  upon;  and  it  is  a  case  for 
the  rescission  of  the  contract  and  the  re- 
conveyance of  the  real  estate.  Idem,    293 

6.  J,  acting  as  agent  of  W,  wrote  to  M, 
proposing  to  purchase  for  W  a  certain  tract 
of  land  owned  by  M  and  his  two  brothers, 
at  the  price  of  $12  an  acre;  and  M  replies  by 
letter  to  J,  accepting  his  proposition.  These 
letters  were  enclosed  to  W,  and  not  long 
after  he  wrote  to  J,  saying  I  am  pleased 
with  your  new  purchase  at  twelve  dollars; 
and  have  again  to  thank  you  for  your  kind- 
ness and  attention  to  my  interest.  Upon 
bill  for  specific  execution  of  the  contract 
by  M  and  his  brothers  against  W — Held: 

1.  The  contract  is  a  valid  contract,  and 
will  be  enforced  in  equity. 

Wyeth  V,  Mahoney  &  als.,  645 

2.  It  was  not  necessary  that  J  should 
be  authorized  in  writing  to  make  the  con- 
tract. Idem,        645 

3.  Though  the  contract  was  made  with 
M,  yet  as  he  had  been  authorized  by  his 
brothers  to  sell  the  land,  and  they  unite 
in  the  bill,  the  contract  will  be  enforced. 

Idem,         645 

7.  Widow  pays  balance  of  purchase  money 
due  on  land  and  secured  by  vendor's  lien, 
and  the  taxes  also.  As.  against  judgment 
creditors  of  her  late  husband's  all  these  dis- 
bursements are  prior  liens  on  the  property. 

Simmbns  v.  Lyle's  adm'r  &  als.,        752 

VERDICT. 

1.  Where  there  is  ground  to  believe  that 
jurors  named  had  not  formed  such  decided 
opinions  as  disqualified  them  from  giving 
the  prisoner  a  fair  trial,  the  verdict  will  not 
be  set  aside  on  the  ground  that  they  were 
incompetent  jurors. 

Shinn's   case,  899 


WARRANTY. 

1.  When  a  warranty  on  the  sale  of  per- 
sonal chattels  will  or  will  not  be  implied 

See  Sales  of  Personal  Chattels,  Na 

1,  2,  3,  4,  5,  and 
Gerst  V.  Jones  &  Co..  518 

2.  While  the  allegata  and  probata  most 
always  agree,  it  is  well  settled  that  under  a 
count  in  a  declaration  alleging  a  warranty, 
the  plaintiff  may  prove  an  express  or  implied 
warranty,  the  legal  effect  of  the  two  being 
the  same.  And  so  where  a  declaration  would 
be  good  without  an  averment  of  a  scienter, 
that  averment  may  be  treated  as  surplusage. 

Idem,        518 

WILLS. 

1.  The  court  in  which  a  bill  is  filed  under 
the  statute  to  impeach  or  establish  a  will  is 
not  a  mere  court  of  probate,  but  something 
more.  It  is  a  court  of  equity,  and  though 
its  powers  over  the  subject  confided  to  it 
are  limited,  it  may  on  a  proper  bill,  review 
and  correct  errors  in  its  proceedings  after 
final  decree  in  the  cause. 

Connolly  v.  Connolly  &  als.,  657 

2.  On  a  bill  filed  under  the  statute  to  in- 
validate the  probate  of  a  will,  which  had 
been  admitted  to  probate  as  the  will  of  C 
there  was  a  final  decree  in  the  cause  estab- 
lishing the  paper  as  the  will  of  C,  and  this 
was  affirmed  on  appeal.  A  relation  of  C 
interested  in  his  estate,  who  was  an  infant 
at  the  time,  and  was  not  made  a  party,  or 
represented  in  the  case,  may  file  a  bill  to 
review  the  decree.  And  the  bill  stating  the 
fact  that  the  plaintiff  was  an  infant  at  the 
time  of  the  decree,  and  was  not  a  party  or 
represented  in  the  case;  and  also  the  dis- 
covery of  evidence  since  the  decree  which, 
as  stated,  is  of  great  importance  and  not 

cumu  lati  ve — H  eld : 

W9  ♦!.   Upon  the  application  for  leave 

to  file  the  bill,  the  statements  of  the 

bill  must  be  taken  as  true.        Idem,        657 

2.    The  grounds  stated  in  the  bill  arc 

sufficient  to  authorize  the  bill  of  review. 

Idem,        657 

3.  The  present  state  of  the  law  of  probate 
m  Virginia  is,  that  a  sentence  pronouncea 
by  a  court  having  jurisdiction,  whether  it  be 
a  sentence  admitting  a  paper  to  probate  or 
excluding  it  from  probate,  as  long  as  it  re- 
mains in  force,  binds  conclusively  not  only 
the  immediate  parties  to  the  proceeding  io 
which  the  sentence  is  had  but  all  other  per- 
sons, and  all  other  courts;  and  the  princi- 
ple applies  as  well  to  a  sentence  represented 
by  a  verdict  of  a  jury  and  decree  thereon  in 
the  proceeding  by  bill  under  the  statute  as 
to  a  sentence  pronounced  in  any  other  au- 
thorized probate  proceeding.  Idem,  657 

WITNESSES. 

1.  In  an  action  of  debt  by  C  against  H  and 
I,  the  surviving  obligors  in  the  bond  sued  on. 
the  defendants  plead  set  off.  and  file  a  tisi 
of  bonds  delivered  by  H  to  C,  which  the 
plea  states  C  received  and  undertook  to  col- 
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Icct  and  apply  to  the  payment  of  the  bond, 
and  that  C  had  collected  the  debts— Held: 
That  H  was  not  a  competent  witness,  at  the 
time  of  the  trial  in  April,  1876,  to  prove 
what  passed  between  himself  and  C  m  rela- 
tion to  said  set  offs.  And  the  law  is  the 
same  in  an  action  on  the  same  bond  against 
the  administrator  of  the  deceased  obligor. 
Carter  v.  Hale  &  al,  115 

Same  v.  Watson's  adm'r,  115 

2.  A  deputy  sheriff  who  levied  an  execu- 
tion on  property  is  a  competent  witness  for 
his  principal  to  prove  that  he  had  levied 
other  executions,  which  previously  came  to 
his  whole  proceeds  thereof  were  consumed 
in  the  hands,  on  the  same  property,  and  the 
payment  of  these  executions,  and  that  the 
debtor  had  no  other  property  unincumbered 
out  of  which  the  plaintiffs  execution  could 
have  been  made. 

Hammen,    sheriff,    &    als.    v,    Min- 

nick,  249 

3.  In  an  action  by  E  against  the  executor 

of  H  to  recover  damages  for  injury  to  E  s 

land   by    the   erection    of  a   dam   across   a 

stream  by  H;   H   being  dead.  E  is  not  a 

847 


competent  witness  to  prove  any  thing  oc- 
curring in  the  lifetime  of  H. 

Ellis  V,   Harris'  ex'or,  684 

4.  The  executor  of  H,  though  a  part  owner 
of  the  land  on  which  the  mill  was  built,  is  a 
competent  witness  in  the  case.    Idem,    684 

5.  For  who  is  not  competent  to  give  testi- 
mony as  an  expert, 

See  Mill  Dams,  No.  2,  and 

Idem,  684 

6.  On  a  trial  of  a  prisoner  for  receiving 
goods  knowing  them  to  be  stolen,  on  the  mo- 
tion of  the  attorney  for  the  commonwealth, 
without  objection  by  the  prisoner's  counsel, 
the  court  directs  the  witnesses  to  leave  the 
court  room;  and  they  all  leave  but  one,  who 
was  in  the  prisoner's  box  in  the  court  room, 
held  on  a  requisition  from  the  governor  of 
North  Carolina  upon  the  charge  of  the  lar- 
ceny of  the  same  goods.  In  the  progress  ot 
the  trial  the  attorney  for  the  commonwealth 
offers  this  man  as  a  witness,  and  he  is  ob- 
jected to  by  the  prisoner,  on  the  ground 
alone  of  his  remaining  in  the  court  room, 
after  the  order  of  the  court.  He  is  a  com- 
petent witness. 

Key's  case,  »46 
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Supreme  Coort  of  Appeals  of  Virginia. 


Taylor  &  al.  ▼.  Lancaster  &  aU. 

March  Term,  1880,  Richmond. 
P«Tment  br  Order  of  Court  In  Confederate 
M oner — Validity.* — Money  in  court  in  a  pend- 
ing cause  is  in  1860  lent  out  under  an  order  of  the 
court.  In  1863  M,  the  borrower,  without  notice  to 
the  parties  claiming  the  funds,  petitions  the  court  to 
be  permitted  to  repay  the  money;  and  under  an  order 
of  the  court  authorizing  it,  he  pajrs  the  money  into 
coart,  and  by  a  subsequent  order  this  is  approved, 
and  his  bond  and  deed  of  trust  is  delivered  up  and 
released.  Held:  That  the  money  being  in  po^es- 
aion  of  the  court,  and  lent  out  under  its  order,  and 
the  payment  by  M  having  been  authorized  by  the 
court,  it  was  a  valid  payment,  though  made  in 
Confederate  money  when  that  money  was  at  a  dis- 
count  of  four   for  one   of  gold. 

By  deed  dated  the  1st  day  of  November, 
1852,  Warner  L.  Waring  and  wife  sold 
8  and  conveyed  to  William  ♦H.  Ellis  and 

Thomas  W.  Peers  a  tract  of  land  in 
the  county  of  Henrico,  containing  198 ^i 
acres,  in  consideration  of  $9,000,  nearly  all 
of  which  was  payable  in  deferred  install- 
ments secured  by  deed  of  trust  on  the  same 
land  bearing  the  same  date,  to  Ro.  A.  Lan- 
caster and  Wm.  D.  Colquitt  as  trustees.  The 
said  Ellis  &  Peers  were  partners.  The  con- 
veyance was  not  to  them  as  partners  on  its 
face,  though  it  was  probably  so  intended, 
and  by  some  if  not  all  of  the  parties  con- 
cerned was  so  considered. 

By  deed  dated  the  27th  day  of  April,  1857, 
the  said  Thomas  W.  Peers  in  his  own  right 
and  as  survivor  of,  the  late  firm  of  William 
H.  Ellis  and  Thomas  W.  Peers,  late  partners 
under  the  style  of  Ellis  &  Peers,  and  the 
widow  and  heirs  of  said  William  H.  Ellis, 
(though  the  brother  of  said  Ellis  did  not 
unite),  sold  and  conveyed  to  William  Mitch- 
ell the  said  tract  of  land,  in  consideration  of 
the  sum  of  $5,739.16  in  cash  paid  to  said 
Thomas  W.  Peers  surviving  partner  as 
aforesaid,  and  of  the  further  sum  of  $11,- 
478.32,  secured  to  be  paid  to  him,  with  in- 
terest from  the  date  thereof.  The  said  pur- 
chase money,  or  the  credit  portion  thereof 
with  interest,  was  secured  by  a  deed  of 
trust  dated  on  the  same  day,  whereby  the 
same  tract  of  land  was  conveyed  by  the 
.said  Mitchell  to  James  M.  Taylor  and  A.  D. 
Williams   in  trust  for  that  purpose. 

The  legal  title  to  the  said  tract  of  land 
being  still  in  the  said  Lancaster  and  Col- 
quitt, under  the  deed  of  trust  executed  to 


'Confederate    Moner — Parments     In. — See 

3    Min.   Inst.    (2nd   Ed.)    400,  where  the   question   is 
fully  discussed. 


them  by  Ellis  and  Peers  as  aforesaid,  to 
secure  the  payment  of  the  notes  g^ven  by 
the  latter  for  the  purchase  money  therefor, 
and  default  being  made  in  the  payment  ot 
some  of  said  notes,  and  they  being  required 
to  sell  the  same  under  said  deed  of  trust, 
they  accordingly,  on  the  6th  of  August,  ISSft, 
made  sale  thereof  under  the  said  deed  of 
trust,  for  the  gross  sum  of  $11,114.62, 

3  the    net    proceeds     of     which     *8ale 
amounted  to  the  sum  of  $10,748.80,  out 

of  which  the  said  trustees  satisfied  the  sum 
remaining  due  and  secured  by  said  deed  of 
trust  to  them,  which  left  in  their  hands  the 
sum  of  $7,334.11.  in  the  disposition  of  which 
thev  wTS^ied  to  be  governed  by  the  direction 
of  the  circuit  court  of  chancery  of  the  dty 
of  Richmond,  which  had  jurisdiction  of  the 
matter.  They  were  requested  to  pay  over 
the  said  surplus  in  their  hands,  or  so  much 
thereof  as  was  sufficient,  in  satisfaction  pro 
tanto  of  what  was  alleged  to  be  due  under 
the  deed  of  trust  from  said  Mitchell,  but  in- 
asmuch as  the  brother  of  Ellis,  and  who 
was  one  of  his  heirs-at-law,  did  not  unite  in 
the  conveyance  to  Mitchell,  the  said  trus- 
tees, Lancaster  and  Colquitt,  were  advised 
that  they  could  not  with  safety  thus  dispose 
of  said  fund;  and  having  held  the  same  in 
their  hands  ever  since  it  was  received  by 
them,  awaiting  the  action  of  some  party 
interested  in  the  disposition  of  the  said 
fund,  to  institute  proceedings  against 
them  for  a  rightful  disposition  thereof, 
without  any  such  proceedings  having  been 
instituted,  they  were  advised  to  file  a  bill 
in  said  court  against  the  parties  interested 
in '  the  question  of  distribution,  so  far  as 
they  were  known  to  said  trustees,  and  to 
ask  that  the  rightful  disposition  and  proper 
distribution  of  said  fund  should  be  set- 
tled and  adjudged  by  the  decree  of  the  said 
court. 

The  said  trustees  Lancaster  and  Colquitt 
therefore  instituted  a  suit  in  chancery  for 
that  purpose  in  the  said  court  to  which  suit 
they  made  Peers  in  his  own  right  and  as 
surviving  partner  of  the  said  late  firm  of 
Ellis  &  Peers  and  as  late  administrator  of 
said  William  H.  Ellis,  and  all  the  other 
[  heirs-at-law  and  representatives  of  said  Wil- 
liam H.  Ellis,  who  were  numerous,  and  the 
said  Mitchell,  and  said  James  M.  Taylor  and 
A.  D.  Williams  trustees  as  aforesaid,  de- 
fendants to  the  bill.  This  said  suit  was  in- 
stituted in  August,  1859. 

4  ♦On  the  21st  of  December,  1859,  on 
the  motion  of  the  plaintiffs,  they  were 

authorized  to  deposit  the  amount  of  the  trust 
fund  alleged  to  be  in  their  hands,  after  re- 
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taiaiug  a  sum  sufficient  to  pay  certain  clerks' 
feet  and  costs,  &c.,  in  the  Farmers  bank 
of  Virginia  to  the  credit  of  the  said  cause, 
iubject  to  the  order  or  decree  of  the  said 
court,  and  were  required  to  file  a  certificate 
of  such  deposit. 

On  the  87th  of  December,  1859,  such  a 
certificate  was  accordingly  filed,  for  the 
sum  of  $7,476.54. 

On  theMthof  January,  1860,  it  appearing 
to  the  said  court  that  there  was  then  on  de- 
potit  in  the  said  bank  to  the  credit  of  the 
cauAe,  the  sum  of  $7,476.54,  the  court  ordered 
that  John  G.  Williams  (who  was  appointed  a 
commiasioner  for  the  purpose),  have  leave  to 
check  on  said  bank  for  said  sum,  and  after 
deducting  a  commission,  &c.,  "lend  ort  the 
residue,  taking  from  the  borrower  a  bond 
with  personal  security  approved,  &c.,  payaoie 
to  the  Commpnwealth,  and  in  a  penalty,  &c., 
Conditioned  to  pay  into  the  said  court  interest 
on  the  sum  borrowed,  semi-annually,  at  the 
rate  of  six  per  cent,  per  annum,  and  to  pay 
the  principal  sum  and  all  interest  due  thereon 
into  the  said  court  in  sixty  days  after  he 
feball  have  been  served  with  a  copy  of  an 
order  or  decree  made  herein,  directing  the 
payment  of  the  same."  And  said  commis- 
iioner  was  also  directed  to  take  a  trust  deed 
cui  real  estate  ample  in  value  to  secure  the 
payment  of  said  bond,  the  title  and  suffi- 
ciency of  said  real  estate  to  be  approved, 
&c.  But  said  Williams,  before  acting  under 
laid  decree,  was  required  to  give  bond,  &c. 

On  the  3d  of  March,  1860,  the  said  Wil- 
liams filed  his  report  under  said  order, 
which  was  confirmed. 

In  said  report,  said  commissioner  stated 
that,  as  directed  by  said  decree,  he  drew  out 
of  bank  the  sum  of  $7,476.54,  retained 
ft  the  sum  of  $74.76  (a  *commission  of 
one  per  cent.),  and  loaned  to  Edward 
Mayo,  the  residue,  to- wit:  the  sum  of 
$7,401.78,  taking  from  him  his  bond  with 
William  C.  Mayo  as  security,  in  the  penalty, 
ftCj  conditioned  as  directed  by  the  decree, 
wttn  a  deed  of  trust  upon  the  tract  of  land  of 
Iftid  Mayo  in  Henrico  county  near  Richmond, 
called  Belleville.  The  security  to  the  bond 
and  the  deed  of  trust  having  been  approved 
by  Commissioner  Gary,  the  deed  was  duly 
recorded,  and  the  bond  and  deed  were  re- 
turned with  said  report  to  the  court. 

On  the  15th  day  of  February,  1863,  the  said 
Edward  Mayo  presented  to  the  said  court  his 
petition  stating  that  he  had  borrowed  the 
iaid  fund  on  the  terms  aforesaid  with  which 
he  had  complied;  but  that  he  was  then  "de- 
•irous  to  repay  the  said  loan,  and  thereby 
discharge  his  surety  from  liability,  and  his 
real  estate  from  incumbrance."  He  therefore 

forayed  that  an  order  might  be  made,  direct- 
ng  that  the  money  due  on  said  loan  be  col- 
lected and  brought  into  court.  And  on  the 
same  day,  on  the  said  petition  of  said  Mayo, 
it  was  "ordered  that  he  pay  into  the  Farmers 
bank  of  Virginia  to  the  credit  of  this  cause, 
the  sum  of  $7,401.18  with  interest  from  the 
let  day  of  February,  1866,  being  the  amount 
Inoned  to  him  on  that  day  by  John  G.  Wil- 
lUms,  acting  as  commissioner  of  the  court 
In   this  cause  under  an   order  pronounced 


therein  on  the  28th  of  January,  1860,  which 
loan  is  secured  by  his  bond  in  the  penalty/' 
&c.,  "with  William  C.  Mayo  as  security 
therein,  on  file  in  this  court,  and  a  deed  of 
trust  on  the  tract  of  land  of  said  Mayo  in 
Henrico  called  Belleville,  of  record,"  &c; 
"and  upon  his  filing  with  the  clerk  of  said 
court  a  certificate  of  such  deposit,  it"  was 
"further  ordered  that  he  have  leave  to  with- 
draw his  said  bond,  which"  was  "to  be  de- 
livered to  him  by  the  clerk,  and  that  the 
said  Williams,  commissioner  as  afore- 

6  said,  do  execute  to  the  ♦said  Mayo  a 
release  deed  for  the  said  tract  of  land 

called  Bellville,"  &c. 

On  the  11th  day  of  April,  1863,  the  said 
Mayo  deposited  m  the  said  bank  to  the 
credit  of  the  said  cause,  $8,821.67,  and  on 
the  16th  day  of  May,  1863,  filed  in  the  said 
cause  a  certificate  of  the  said  deposit. 

On  the  9th  day  of  May,  1863,  it  appearing 
that  R.  Milton  Gary  was  trustee  in  the  deed 
of  trust  from  Edward  Mayo  conveying  his 
tract  of  land  called  Bellville  to  secure  the 
money  loaned  to  him  in  this  cause  as  afore- 
said, instead  of  John  G.  Williams,  who  by 
mistake  had  been  supposed  to  have  been 
such  trustee,  and  had  therefore  been  or- 
dered to  release  the  said  land  from  said 
deed;  it  was  ordered  that  the  said  Gary 
should  execute  such  a  release. 

On  the  17th  day  of  December,  1867.  the 
defendants,  James  M.  Taylor  and  A.  D.  Wil- 
liams, made  oath  to  the  truth  of  the  state- 
ments contained  in  an  answer  made  by  them 
to  the  bill  in  the  said  cause,  which  answer 
was  filed  by  them  on  the  24th  of  February, 
1868.  In  that  answer,  for  the  first  time,  was 
any  objection  made  by  any  defendant  m  the 
case,  to  the  payment  made  by  the  said  Mayo 
in  Gonfederate  money,  of  the  debt  due  by 
him  for  the  money  loaned  to  him  by  an  order 
of  the  court  in  January,  1860,  as  aforesaid. 
It  does  not  appear  that,  until  then,  was  any 
answer  filed  by  any  defendant  in  the  cause 

In  that  answer,  the  statement  made  in  re- 
gard to  the  said  payment  is  as  follows: 
"Since  this  suit  was  instituted,  it  seems  that 
the  money  has  been  deposited  in  the  Farmers 
bank,  and  it  has  been  checked  out  and  loaned 
to  Edward  Mayo,  who  gave  his  bond  with 
William  G.  Mayo  as  security,  and  executed 
a  trust  deed  conveying  a  tract  of  land  called 
Bellville,  to  secure  a  compliance  with  said 
bond;  it  further  appears  that  the  said  Ed- 
ward Mayo,  without  notice  to  these 

7  respondents,   *obtained  an  order  from 
this  court,  directing  him  to  pay  into 

the  Farmers  bank  of  Virginia  to  the  credit  of 
the  court  in  this  cause,  $7,401.78,  the  amount 
borrowed  bv  him,  with  interest  from  1st  of 
February,  1860.  and  there  is  a  certificate 
dated  April,  1863,  stating  that'  he  deposited, 
as  directed  by  the  court,  a  certain  sum,  and 
by  a  subsequent  order,  it  is  directed  that  the 
bond  he  executed  be  delivered  up  and  the 
land  released.  These  respondents  say  that 
it  is  a  notorious  fact,  that  in  April.  1863, 
neither  gold,  nor  anything  equivalent  to 
gold,  was  paid  in  discharge  of  debts  due 
from  debtors,  and  these  respondents  state 
that  they  verily  believe  that  Edward  Mayo 
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did  not  deposit  the  said  sum  in  gold  or  other 
lawful  currency  of  the  United  States;  and 
they  insist  that  the  order  made  heretofore 
in  this  cause,  directing  the  release  of  the 
said  land  called  Bellville,  and  the  delivery  of 
the  bond  with  William  C.  Mayo  his  surety 
be  set  aside,  and  that  said  Edward  Mayo  be 
required  to  make  a  proper  deposit  or  pay- 
ment of  the  money  so  borrowed  by  him. 

About  the  time  of  the  filing  of  the  said 
answer,  to- wit:  in  January,  1868,  a  crossbill 
w^as  filed  in  the  case  by  the  said  Taylor  and 
WilHams,  stating  in  substance,  among  other 
things,  the  facts  or  most  of  them  stated  in 
said  answer.  The  following,  in  substance,  is 
stated  in  the  said  cross  bill:  "Your  orators 
have  heard  and  believe  that  during  th-e  pen- 
dency of  the  recent  war,  when  Confederate 
notes  had  greatly  depreciated  in  value,  and 
when  they  were  commanding  in  the  market 
only  one-fourth  of  their  face,  four  dollars  of 
Confederate  notes  being  the  equivalent  of 
one  dollar  of  gold,  to-wit:  in  January,  1863, 
the  said  Edward  Mayo  made  application  to 
the  court  to  allow  him  to  refund  and  repay 
the  amount  loaned  to  him.  That  on  the  18tn 
February,  1863,  when  Confederate  money 
was  not  worth  one-fourth  of  their  face, 
8  an  order  was  entered  ♦that  the  said 

Mayo  do  pay  into  the  Farmers  bank  of 
Virginia  to  the  credit  of  the  said  cause,  the 
sum  of  $7,401.78,  with  interest  from  the  1st 
day  of  February,  1860.  being  the  amount 
loaned  to  him  on  that  day  by  John  G.  Wil- 
liams acting  as  commissioner,  &c.;  that 
upon  his  filing  with  the  clerk  of  the  said 
court  a  certificate  of  deposit,  that  the  said 
Tohn  G.  Williams  do  execute  a  deed  of  re- 
lease of  the  property  conveyed  in  trust,  &c. 

"Your  complainants  state,  that  the  said 
order  purports  to  have  been  made  'on  the 
petition  of  Edward  Mayo';  that  no  notice 
was  given  to  them  or  either  of  them  of  such 
application;  that  there  was  no  docket  of  such 
petition;  that  at  the  term  at  which  said  ap- 
plication was  made,  the  docket  of  chancery 
causes  was  not  (as  your  complainants  be- 
lieve) called;  that  as  your  complainants  be- 
lieve, the  said  docket  was  not  called  during 
that  period,  or  for  a  period  of,  say  one  year 
before  and  one  year  after  that  time;  that 
there  was  nothing  to  apprise  your  complain- 
ants that  any  application  would  be  made  in 
the  said  suit,  affecting  their  interests;  that 
the  said  petition  and  application  of  said 
Mayo  was  irregular;  and  that  notice  of  the 
same  ought  to  have  been  given  to  the  par- 
ties in  the  said  suit,  certainly  to  your  peti- 
tioners, before  the  application  was  granted. 

"Your  complainants  allege  that  the  said 
application  was  made  when  the  said  Edward 
Mayo  knew  the  parties  interested  would  not 
consent  to  take  Confederate  notes;  applica- 
tion for  that  purpose  having  been  made  at  a 
previous  time  to  Eaton  Nance,  one  of  the 
counsel  in  the  cause;  he  refused  to  consent 
to  the  same,  and  positively  objected  to  it. 
Your  complainants  further  allei^e  that  they 
have  been  informed,  and  they  believe,  that 
after  the  said  decree  was  entered,  directing 
John  G.  Williams  to  execute  the  release 
B        deed    therein    ♦provided    for,    without 


notice  to  the  parties,  the  said  Mayo  applied 
again  to  have  the  decree  changed,  and  R. 
M.  Cary  was  appointed  a  commissioner  and 
directed  to  make  the  release.  Your  com- 
plainants allege  that  the  action  of  the  said 
Mayo  in  obtaining  such  decrees  and  orders, 
was  in  fraud  of  your  complainant's  rights, 
and  was  designed  to  enable  him  to  dis- 
charge a  debt  of  $7,401  and  upwards,  by  the 
deposit  of  Confederate  notes,  and  without 
the  knowledge  of  the  parties  chiefly  in- 
terested in  the  same,"  &c. 

On  the  9th  of  February,  1870,  the  said 
Edward  Mayo  filed  a  demurrer  and  answer, 
to  the  said  bill. 

In  his  answer  he  stated,  among  other 
things,  as  follows,  to-wit:  "that  he  did  peti- 
tion the  court  in  the  said  suit  of  Lancaster, 
&c.  V.  Peers,  &c.,  in  which  he  had  borrowed 
the  sum  of  $7,401,  giving  his  bond  with  his 
brother  as  surety  and  a  deed  of  trust  to  secure 
the  same,  to  be  allowed  to  pay  up  the  loan 
into  court,  or  into  bank  to  the  credit  of  the 
court  in  the  said  suit,  and  that  the  said  court 
made  the  orders  as  they  appear  of  record  in 
the  said  suit,  when  all  the  parties  in  the  said 
suit  were  before  the  court  and  represented  by 
counsel  in  daily  attendance  upon  the  said 
court;  and  he  denies  that  there  was  any  im- 
propnety  or  irregialarity  whatever,  in  his  said 
petition  and  application,  or  in  the  granting 
of  the  same,  so  far  as  he  knows  or  believes, 
or  any  objection  thereto  until  after  the  end 
of  the  war,  when  it  became  the  interest  of 
the  complainants  to  object.  And  in  answer 
to  the  complaint  that  no  previous  notice  w«s 
given  to  the  complainants  of  his  intended 
application  before  it  was  made,  your  respond- 
ent says  he  was  and  is  totally  ignorant  as  to 
what  practice  ought  to  have  been  pursued  in 
that  respect.  He  employed  counsel  of  long 
standing  in  the  said  court,  in  whom  he  con- 
fided to  reprcsent^him  in  his  said  petition  and 
application,  which  was  made  openly  and 
10  bona  ♦fide  to  the  said  court  in  the  said 
suit,  when  the  complainants  were 
represented  by  counsel  who  continued  after- 
wards to  represent  them  in  the  said  suit, 
and  who  never  made  any  objection  to  what 
was  ordered  and  done  in  the  premises  then 
or  afterwards,  nor  have  the  complainants 
themselves  ever  objected  thereto  until  the 
filing  of  their  cross  bill,  when  the  Confed- 
erate States  having  fallen,  and  they  having 
taken  their  chances,  objection  was,  for  the 
first  time,  made. 

"Further  answering,  respondent  denies 
that  at  the  time  of  his  said  application,  he 
knew  that  the  parties  in  the  said  suit  would 
not  consent  to  take  Confederate  notes.  He 
denies  that  he  ever  made  application  to 
Eaton  Nance,  one  of  the  counsel  in  the  said 
suit,  for  that  purpose,  who  refused  to  consent 
to  the  same  and  positively  objected  to  it." 

After  making  various  other  statements  in 
the  answer,  which  need  not  be  repeated 
here,   the   respondent   thus  proceeds: 

"This  respondent  humbly  submits  that 
equity  and  good  conscience  will  not  permit 
the  complainants,  or  any  other  party  who 
was  before  the  court  in  the  said  suit,  and 
who  was  sui  juris  and  represented  by  coun- 
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sel  in  the  said  suit,  and  living  within  the  im- 
mediate jurisdiction  of  the  court,  to  come 
forward  ^ve  years  after  the  said  orders  were 
made  and  said  release  deed  was  executed, 
and  ask  to  cancel  the  same,  unless  they  shall 
appear  to  have  been  obtained  from  the  said 
court  and  from  the  said  trustee  who  executed 
the  said  deed  of  release  by  deception  and 
fraud;  and  he  here  indignantly  denies  and 
repels  the  charge  of  fraud  made  in  the  bill. 

"The  order  of  court  upon  which  the  said 
trustee  released  the  said  deed  of  trust,  was 
openly  and  honestly  obtained;  was  perfectly 
understood  by  the  said  trustee  at  the  time  he 
executed  the  said  deed  of  release;  and 
11  ♦the  bond  which  had  been  given  by  this 
respondent  with  his  brother  as  surety, 
for  the  said  loan,  was  delivered  up  and  can- 
celled in  obedience  to  the  said  order,  and 
the  said  deed  of  release  was  duly  executed 
in  compliance  therewith.  No  fraud  or  decep- 
tion was  practiced  upon  the  court  or  its  offi- 
cers in  any  part  of  the  transaction,  nor  upon 
the  said  trustee,  and  no  mistake  or  surprise 
is  alleged  or  suggested;  and  the  said  deed  of 
release  was  duly  recorded  in  the  clerk's  office 
of  Henrico  county  court,  where  it  has  since 
remained  without  objection  until  the  present 
bill  was  filed.  And  in  the  absence  of  any 
allegation  denying  actual  notice  of  the  par- 
ties or  their  counsel  in  the  said  suit,  of  the 
said  judicial  orders  and  proceedings  therein, 
and  of  the  said  deed  of  release,  after  they 
were  made  and  recorded,  and  before  it  be- 
came too  late  for  them  to  make  objection 
thereto,  this  respondent  insists,  that  they 
will  be  presumed  to  have  acquiesced  in  the 
said  orders  and  in  the  said  payment  and  re- 
lease, for  the  whole  time  when  they  should 
have  objected  thereto,  and  when  it  was  their 
duty  to  have  made  known  their  objections, 
if  they  meant  to  object,  and  that  the  same 
ought  now  to  be  held  valid  and  binding  on 
the  complainants  and  other  parties  to  said 
suit,  and  cannot  be  impeached  or  set  aside 
without  proof  of  fraud,  which  is  denied." 

"This  respondent  relies  on  the  defence  of 
the  statute  of  limitations  as  if  specially 
pleaded,  and  on  the  length  of  time  which 
has  elapsed  since  the  said  transaction  now 
complained  of  took  place,  and  the  changed 
condition  of  affairs  as  grounds  for  refusing 
to   entertain   the  complainants   bill." 

The  following  are  copies  of  other  papers 
filed  in  the  cause  on  the  2d  day  of  Novem- 
ber. 1872: 

IS  ♦StateAient  of  L.  Nunnally. 

"I  have  been  requested  to  state  what 
was  the  circulation  or  currency  of  the  State 
of  Virginia  during  the  late  war  with  the 
United  States.  In  answer  thereto  I  say  that 
as  soon  as  the  Confederate  government 
could  prepare  a  sufficient  number  of  their 
treasury  notes,  they  became,  almost  exclu- 
sively, the  circulation  of  the  State.  As  early 
as  the  22d  March,  1862,  the  legislature  passed 
an  act  directing  said  treasury  notes  to  be 
receivable  by  sheriffs  and  other  collecting 
officers,  in  payment  of  taxes  and  other  pub- 
lic dues  to  the  States.  After  this  time  the 
said  notes  were  used,  not  only  in  payment 


of  taxes,  but  in  all  current  transactions,  and 
as  bankable  currency  in  the  city  of  Rich- 
mond, none  other  being  in  use,  except  a 
few  Virginia  treasury  notes,  and  they  to  a 
very  limited  extent. 

"L.    Nunnally. 
"Late  President  of  the  Bank  of  the  Com- 
monwealth." 

"Statement  of  Benja.  Pollard. 
"At  the  request  of  R.  T.  Daniel,  Esq..  I 
hereby  certify  that  from  the  commencement 
of  the  late  war  to  its  conclusion,  I  had  charge 
of  the  chancery  business  of  the  circuit  court 
of  the  city  of  Richmond,  first  as  deputy 
clerk,  and  afterwards  as  clerk,  and  that 
during  that  period,  from  the  time  that  Con- 
federate money  came  into  general  use,  the 
money  transactions  of  the  court  were  in 
Confederate  money,  although  stated  in  dol- 
lars and  cents,  and  that  the  fee  bills  of  the 
clerk  were  paid  in  that  money.  I  remember 
no  instance  in  which  any  objection  was 
made  to  the  receipt  of  Confederate  money 
under  decree  of  the  court. 

"Benja.  Pollard. 
"June   23,    1871." 

13  ♦Endorsed. — "This     paper,     it    is 

agreed,  shall  avail  as  much  as  if  the 
testimony  had  been  given  by  Mr.  Pollard  in 
a  d.eposition  after  due  notice,  but  the  testi- 
mony is  excepted  to  as  illegal  and  incompe- 
tent. It  is  not  admitted  that  such  testimony 
is  evidence  in  this  cause  for  any  purpose. 
"Steger  &  Sands, 
"Counsel  for  Taylor  and   Williams." 

And  by  operation  of  law  in  such  cases 
made  and  provided,  the  t  said  suits  were 
transferred  to  the  docket  of  the  chancery 
court  of  the  city  of  Richmond. 

And  at  a  chancery  court  of  the  city  of 
Richmond,  held  on  the  20th  day  of  Jannarr, 
1876,  the  two  causes  aforesaid,  of  Lancaster 
and  Colquitt,  plaintiffs,  against  Thomas  W. 
Peers  and  others,  defendants;  and  Taylor 
and  Williams,  plaintiffs,  against  Lancaster 
and  Colquitt  and  others,  defendants,  came 
on  to  be  heard: 

Whereupon  the  court  passing  upon  the 
whole  case  on  the  merits,  so  far  as  the  said 
Edward  Mayo  and  Willianri  C.  Mayo  are 
concerned,  and  without  at  this  time  deciding 
any  other  question  in  these  causes  except 
that  in  which  said  Edward  and  William  C 
Mayo  are  concerned,  for  reasons  set  forth 
in  a  written  opinion  filed  in  the  cause  and 
made  part  of  the  record,  decreed  that  said 
amended  bill  be  dismissed  as  to  said  defend- 
ants Edward  and  William  C.  Mayo,  and 
that  they  recover  of  said  plaintiffs.  Taylor 
and  Williams,  their  (the  said  defendants) 
costs  in  this  behalf  expended.  From  which 
said  decree  the  said  Taylor  and  Williams 
applied  to  a  judge  of  this  court  for  an  ap- 
peal;  which    was   accordingly   allowed. 

Sands,  Leake  &  Carter,  for  the  appellants. 

W.  W.  Henry,  L.  R.  Page,  Ould  &  Car- 
rington,  and  Kean  &  Davis,  for  the  appel- 
lees. 
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14  *MONCURE,     P.,     delivered     the 

opinion   of   the   court.    After   stating 
the  case  he  proceeded: 

In  this  case,  the  fund  in  controversy  was, 
in  August,  1859,  in  the  hands  of  Robert  A. 
Lancaster  and  William  D.  Colquitt,  trustees 
under  a  deed  of  trust  to  them  from  William 
H.  Ellis  and  Thomas  W.  Peers  and  wife, 
bearing  date  the  first  day  of  November,  1852, 
executed  to  secure  the  payment  of  a  large 
debt  due  by  the  said  Ellis  &  Peers  for  the 
purchase  of  a  tract  of  land  conveyed  by  the 
said  deed,  which  debt,  or  the  greater  part  of 
it,  was  payable  in  many  deferred  installments. 
After  satisfying  the  purposes  of  said  deed  of 
trust,  it  was  known  that  there  would  be  quite 
^  large  surplus  of  the  trust  fund  which  would 
be  subject  to  the  claims  of  other  creditors, 
under  subsequent  deeds  of  trust  or  otherwise, 
which  claims,  to  some  extent,  appeared  to  be 
doubtful  and  conflicting.  And  the  said  trus- 
tees, Lancaster  &  Colquitt,  not  knowing  who, 
certainly,  was  entitled  to  the  said  fund,  and 
in  what  proportions;  and  wishing  to  dispose 
of  it  with  safety  to  themselves  and  accord- 
ing to  the  respective  rights  of  all  persons 
concerned,  instituted  this  suit  (in  August, 
1859),  for  the  purpose  of  paying  the  said  fund 
into  court,  and  convening  before  it  all  per- 
sons concerned,  and  having  the  matter  set- 
tled under  the  direction  of  the  court.  They 
accordingly  made  all  persons  then  known  to 
have  any  claim  to  the  said  fund  defendants 
to  their  suit,  who  were  very  numerous,  and 
prayed  in  their  bill,  among  other  things,that 
an  order  might  be  made  for  the  payment  of 
the  residue  remaining  in  their  hands  as  afore- 
said into  "one  of  the  banks  in  the  city  of  Rich- 
mond, to  the  credit  of  this  cause,  subject  to 
the  future  order  or  decree  of  this  court  in 
the  premises;  that  such  other  person  or  per- 
sons as  shall  be  discovered  to  be  interested 
in  the  question  of  the  disposition  of 
15  the  said  fund,  be  ♦made  defendants  to 
the  suit,  and  required  to  set  forth  their 
interests;  that  all  proper  enquiries  and  ac- 
counts shall  be  decreed  to  be  made  and  set- 
tled: that  the  plaintiflFs  shall  be  protected 
against  costs  and  risk  in  the  disposition  of 
the  said  fund;  and  that  all  questions  arising 
concerning  the  rightful  disposition  of  the 
said  fund  and  the  parties  entitled  thereto, 
be  settled,  and  the  said  fund  disposed  of 
by  the  proper  decree  or  order  of  this  court 
in  this  suit,  and  that  full  and  general  relief 
in  the  premises  be  granted." 

Accordingly,  on  the  21st  of  December, 
1859.  on  the  motion  of  the  plaintiffs,  they 
were  authorized  by  a  decree  of  the  court  in 
the  said  suit,  to  denosit  the  said  fund  in  the 
Farmers  bank  of  Virginia  to  the  credit  of 
this  cause,  subject  to  the  order  or  decree 
of  this  court,  and  were  required  to  file  a 
certificate  of  such  deposit  with  the  clerk  of 
the  court. 

On  the  27th  of  December.  1859,  such  de- 
posit was  accordingly  made,  the  sum  de- 
posited being  $7,476.54  and  a  certificate  of 
the  deposit  was  filed  in  said  suit. 

On  the  28th  of  January,  1860.  it  appearing 
to  the  court  that  the  said  sum  was  then  on 
deposit  irt  the  said  bank  to  the  credit  of  the 
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said  cause,  an  order  was  made  therein  that 
John  G.  Williams  (who  was  appointed  a  com- 
missioner for  the  purpose)  "have  leave  to 
check  on  said  bank  for  said  sum,  and  after 
deducting  therefrom  a  commission  of  one 
per.  cent,  for  his  services,  do  lend  out  the 
residue  of  said  sum,  taking  from  the  borrower 
a  bond  with  personal  security,  approved  by 
one  of  the  commissioners  of  this  court,  pay- 
able," &c.  "in  a  penalty,".  &c.,  "and  condi- 
tioned to  pay  into  this  court,  interest  on  the 
sum  borrowed  semi-annually,"  &c.,  "and  to 
pay  the  principal  sum  and  all  interest  due 
thereon  into  this  court,  in  sixty  days  after  he 
shall  have  been  served  with  a  copy  of  an  or- 
der or  decree  made  herein  directing 

16  the  payment  of  the  same.  And  *said 
commissioner  is  also  directed  to  take 

a  trust  deed  on  real  estate,  ample  in  value 
to  secure  the  payment  of  said  bond,  the  title 
and  sufficiency  of  said  real  estate  to  be  ap- 
proved also  by  one  of  the  commissioners  of 
this  court.  But  said  John  G.  Williams  shall 
not  act  under  this  decree  until  he  shall  have 
entered  into  bond  with  good  security."  &c. 

On  the  3d  of  March,  1860,  the  said  com- 
missioner Williams  filed  his  report  under 
said  decree,  to  which  there  was  no  excep- 
tion, on  consideration  whereof  the  same  was 
confirmed  by  the  court. 

It  is  stated  in  said  report,  that  the  said 
commissioner  Williams,  "as  directed  by  said 
decree,  drew  out  of  bank  said  sum  of  money, 
retained  his  commission,  and  loaned  to  Ed- 
ward Mayo  the  residue,  to-wit:  the  sum  of 
$7,401.78,  taking  from  him  his  bond  with 
William  C.  Mayo  as  security,  in  the  penalty 
of  $14,803.56,  conditoned  as  directed  by  the 
decree,  with  a  deed  of  trust  upon  the  tract  of 
land  of  said  Mayo  in  Henrico  county,  near 
Richmond,  called  Bellville.  The  security  to 
the  bond  and  the  deed  of  trust  have  been 
approved  of  by  Commissioner  R.  Milton 
Cary,  the  bond  is  herewith  returned,"   &c. 

On  the  18th  day  of  February,  1863,  the 
said  Edward  Mayo  presented  to  the  said 
court  his  petition,  stating  that  he  had  bor- 
rowed the  said  fund  on  the  terms  aforesaid, 
with  which  he  complied;  and  that  he  was 
then  desirous  to  repay  the  said  loan,  and 
thereby  discharge  his  surety  from  liability, 
and  his  real  estate  from  encumbrance;  and 
praying  that  an  order  be  made,  directing 
that  the  money  due  on  said  loan  be  col- 
lected and  brought  into  court. 

On  the  same  dav.  and  on  the  petition  then 

filed  by  Edward  Mayo  as  aforesaid,  it  was 

ordered  by  the  said  court,  "that  he  pay  into 

the  Farmers  bank  of  Virginia  to  the  credit 

of    this    cause  the  sum  of  $7,401.18.  with 

17  ♦interest  from  the   1st  day  of  Febru- 
ary, 1860,  beinpr  the  amount  loaned  to 

him  on  that  day  by  John  G.  Williams  acting 
as  commissioner  of  the  court  in  this  cause," 
&c.,  "and  upon  his  filing  with  the  clerk  of 
this  court  a  certificate  of  such  deposit,  it" 
was  "further  ordered  that  he  have  leave  to 
withdraw  his  said  bond,  which  is  to  be  de- 
livered to  him  bv  the  clerk;  and  that  the 
said  John  G.  Williams,  commissioner  as 
aforesaid,  do  execute  to  the  said  Mayo  a  re- 
lease deed  for  the  said  tract  of  land  called 
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Bellville,  conveyed  by  the  trust  deed  afore- 
said, to  be  acknowledged  and  recorded  in 
the  clerk's  office  of  the  county  of  Henrico." 

On  the  3d  of  May,  1863,  it  appearing  that 
R.  Milton  Carey  is  the  trustee  in  the  deed 
from  Edward  Mayo  conveying  his  tract  of 
land  called  Bellville  in  the  county  of  Henrico, 
in  trust  to  secure  the  sum  of  money  loaned 
to  him  in  this  cause,  to- wit:  the  sum  of  $7.- 
401.78,  with  interest  from  the  first  day  of 
February,  1860,  so  much  of  the  order  pro- 
nounced in  this  cause  on  the  18th  day  of 
February,  1863,  as  directs  that  John  G.  Wil- 
liams, the  commissioner  therein  mentioned, 
shall  execute  to  the  said  Mayo  a  release  deed 
for  the  said  tract  of  land,"  was  ordered  to 
"be  set  aside;  and  it  further  appearing  that 
the  said  Mayo"  had  "complied  with  the  said 
order  by  paying  into  the  Farmers  bank  of 
Virginia  to  the  credit  of  this  cause,  said  sum 
of  money  with  interest,  as  appears  by  the 
certificate  of  the  proper  ofticer  of  said  bank 
filed  in  this  cause,  it"  was  "ordered  that  the 
said  Gary  as  trustee  as  aforesaid,  do  execute 
to  the  said  Mayo  a  release  deed  of  the  said 
tract  of  land  conveyed  to  him  in  trust  as 
aforesaid,  with  special  warranty,  to  be  re- 
corded in  the  clerk's  office  of  the  said  county 
court  of  Henrico." 

The  loan  to  Mayo  as  aforesaid,  having 
been  made  in  what  is  called  good  money, 
though  not  in  specie,  to  which  it  may  possi- 
bly have  been  equivalent  in  value, 
16  *and  having  been  repaid  in  Confederate 
currency  of  the  same  amount,  worth  at 
the  time  of  such  repayment  not  more  than 
one-fourth  of  the  then  value  of  the  same 
amount  of  specie;  and  the  said  amount  of 
Confederate  currency  having  since  wholly 
perished,  and  been  lost  to  the  parties  entitled 
to  the  fund  by  reason  of  the  fall  of  the  Con- 
federacy; it  is  contended  by  the  appellants 
that  the  loss  must  fall,  not  on  them  or  the 
said  parties  entitled  to  the  fund,  who,  it  is 
contended,  never  consented  to,  or  acquiesced 
in,  said  repayment  in  Confederate  currency, 
but  must  fall  on  said  Mayo  and  his  surety, 
and  the  tract  of  land  conveyed  to  him  as 
aforesaid,  the  liability  of  whom  and  which 
therefor,  the  said  appellants  seek  to  enforce 
by  this  appeal,  though  the  court  below  de- 
cided to  the  contrary  by  the  decree  appeal- 
ed from. 

It  is  true  there  is  no  evidence  in  the  case  to 
show  that  the  parties  entitled  to  the  fund  or 
any  of  them  expressly  assented  to  the  repay- 
ment of  the  debt  in  Confederate  currency  as 
aforesaid.  Nor  is  there  any  evidence  to  show 
that  they  dissented  from  such  repayment,  or 
that  they  were  ignorant  of  the  fact  of  such 
repayment  at  the  time  it  was  made,  or  even 
for  a  reasonable  period  thereafter,  when  it 
might  not  have  been  too  late  to  make  any 
objection  thereto.  There  was,  certainly,  no 
fraud  or  secrecy  in  making  such  repayment. 
It  was  openly  made  on  petition  setting  out 
the  grounds  therefor.  It  was  made  on  appli- 
cation to  the  circuit  court  and  by  consent  of 
the  judge  thereof  (Meredith).  It  was  follow- 
ed in  due  time  by  a  deed  of  release  duly  exe 


their   counsel   resided.  It   is   extremely  im- 
probable   that  the  said  parties  and  their  coim- 
sel  were  so  ignorant  at  the  time  of  such  re- 
payment and  so  remained  from  andaf- 

19  ter  that  time  during  the  *wholc  period 
of  the  war,  and  until  the  time  of  the 

filing  of  the  cross  bill  in  this  case,  in  January, 
1868;  especially  as  it  is  not  averred  in  that 
bill  that  they  had  no  information  on  the  sub- 
ject, though  it  may  be  therein  averred  that 
they  did  not  receive  notice  of  the  transac- 
tion at  or  about  the  time  it  occurred.  The 
probability  of  the  case  is,  that  the  said  par- 
ties and  their  counsel  were  aware  of  the 
transaction  at  the  time  it  occurred,  or  in  ^ 
reasonable  time  thereafter,  and  early  enougk 
to  make  an  objection  to  it;  and  that  they 
made  none  because  they  considered  the  cur- 
rency as  good  for  present  use  as  could  be 
then  obtained,  and  would  ultimately  be  of 
the  value  of  specie.  The  repayment  was 
made  when  the  Confederate  cause  was  very 
promising,  as  much  so,  perhaps,  as  at  any 
time  during  the  war;  and  when  Confederate 
currency  had  become  almose  exclusively 
the  circulation  of  the  State.  See  what  is 
said  on  this  subject  by  Nunnally  and  Pol- 
lard in  their  statements  included  in  the  rec- 
ord in  this  case. 

But  what  seems  to  be  conclusive  in  this 
case  against  the  appellants,  is  the  fact  that 
the  whole  matter  was  in  the  hands  of  the 
court,  and  was  transacted  by  the  court  which 
was  perfectly  competent  to  accomplish  the 
transaction.  The  money  from  which  the 
subject  of  controversy  was  derived  was  paid 
into  court  because  it  was  not  certainly  known 
who  was  entitled  to  it,  and  for  the  purpose 
of  having  it  -ascertained  by  the  court,  who 
was  so  entitled  and  in  what  proportions;  and 
for  the  purpose  of  having  it  taken  care  of. 
and  made  as  productive  as  possible  in  the 
meantime.  Now  the  court  having  the  direct 
charge  of  the  fund,  and  alone  having  such 
charge,  it  was  competent  for  the  court,  and 
indeed  for  no  other  party,  to  loan  out  the 
fund,  as  it  did  to  Mayo;  and  to  receive  it 
back  whenever  its  repayment  should  be  de- 
sired by  Mayo  or  be  considered  proper  by 
the  court.  If  an  executor   or  admints- 

20  trator  bona  fide  ♦received  Confederate 
money  at  par  in  payment  of  a  debt  due 

to  his  testator  or  intestate  in  good  money,  at 
a  time  when  such  money  was  a  valuable  or 
as  current  as  it  was  when  Mayo's  debt  was 
paid,  he  could  not  be  compelled  to  repay  the 
amount  in  good  money  after  the  war  was 
ended  and  all  Confederate  money  had  per- 
ished. A  fortiori,  the  debtor  bona  fide  mak- 
ing such  payment,  could  not  be  compelled  to 
repay  the  amount  as  aforesaid.  If  such  be 
the  law  in  regard  to  an  executor  or  adminis- 
trator a  fortiori  it  is  the  law  in  regard  to  a 
court  authorized,  as  in  this  case,  to  receive 
such  payment.  Here  the  money  was  paid 
into  court  because  the  parties  supposed  to  be 
the  only  parties  concerned  did  not  know  who 
was  entitled  to  it,  and  it  was  so  paid  in.  ex- 
expressly  on  the  terms  that  it  should  be  sub- 
ject   to  the  future  order  or  decree  of  the  court 


cuted,  acknowledged,  and  recorded  in  the  i  in  the  premises.  Of  course  it  was  not  nece^ 
city  of  Richmond,  or  county  of  Henrico,  |  sary  when  the  loan  was  first  made  by  the 
where,  no  doubt,  the  parties  concerned  and    court  to  Mayo,  that  the  parties  beneficially 
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interested  should  have  notice  of  such  loan. 
Nor  was  it  necessary,  when  Mayo  applied  to 
the  court  to  receive  the  money  loaned  and 
interest  due  thereon,  that  the  parties  benefi- 
cially interested  should  have  notice  of  such 
application.  The  court  had  power  by  the  ex- 
press terms  of  the  decree  under  which  the 
deposit  was  made,  to  consent  to  such  repay- 
ment, an$i  Mayo  cannot  be  liable  for  the 
payment  of  the  money  over  again,  in  the 
absence  of  evidence  of  fraud  on  his  part. 

The  money  in  this  case  was  borrowed  by 
Mayo  of  the  court  of  chancery,  in  whose 
hands  it  was  when  loaned,  and  to  which  it 
was  payable  by  the  express  terms  of  the  loan. 
It  would  seem  therefore,  that  the  borrower 
was  safe  in  repaying  the  money  in  such  cur- 
rency as  the  court,  the  lender,  was  willing  to 
receive.  It  was  uncertain  at  that  time,  who 
was  beneficially  entitled  to  the  money, 
21       to  which   there  were  conflicting  ♦claim- 
ants, and  the  court  was  considered  by 
the  borrowers  as  the  legal  representative  of 
the  party  beneficially  entitled,  whoever  he 
might  be.  The  money  was  returned  early  in 
1863,  when  Confederate  money  was  almost 
the  only  currency  of  the  country,  and  was 
generally    considered,    in    the    Confederate 
States,  to  be  ultimately  good.  Had   repay- 
ment therein  been  refused  to  be  accepted  by 
the  court,  Mayo  might,  and  probably  would, 
have  so  used  it  as  to  avoid  any  loss  from  its 
future  depreciation  in  value  and  its  ultimate 
destruction.  It  might  have  been  used  at  its 
par  value,  in  the  payment  of  other  debts,  or 
in  the  purchase"of  real  estate  or  other  prop- 
erty. Instead  of  aflFording  him  an  opportunity 
of  so  using  it,  no  objection  was  made  by  any 
person    to  such  repayment  until  several  years 
after  the  end  of  the  war,  and  after  such  cur- 
rency had  become  of  no  value.  No  doubt 
the  parties  beneficially  entitled  to  the  money 
were  aware  of  its  repayment  in  Confederate 
currency,  at  or  shortly  after  the  time  of  such 
repayment.  Under  all  these   circumstances, 
can  the  purchaser  be  no.w  required  to  pay 
over    again    the    amount    of    the    purchase 
money  and  interest?  I  think  not. 

The  following  cases  are  cited  and  relied  on 
by  the  appellants  in  their  petition  for  an  ap- 
peal in  this  case,  viz:  Bird's  committee  v. 
Bird,  21  Gratt.,  712;  Berry,  &c.  v.  Irick  &c., 
22  Id.,  614;  Campbell's  ex*ors  v.  Campbell, 
Id.,  649;  Crickard's  ex'or  v.  Crickard's  lega- 
tees, 25  Id.,  410;  and  Tosh,  &c.  v.  Robert- 
son, &c.,  27  Id.,  270.  But  none  of  these  cases 
need  be  stated  here  in  detail,  as  all  of  them 
diflFer  materially  from  this  case,  in  which 
the  subject  of  controversy  was  under  the 
special  and  peculiar  direction  and  control 
of  the  court,  and  none  of  the  parties  are  per- 
sonally responsible  in  the  absence  of  evi- 
dence of  fraud  on  their  part,  of  which  evidence 
there  is  none  in  this  case.  The  case 
28  of  Dickinson's  *adm'r  v.  Helms  &  als., 
29  Gratt.  462.  in  which  the  unanimous 
opinion  of  this  co\irt  was  delivered  by 
Jrdge    Christian,    strongly  sustains  this  case. 

Upon  the  whole,  the  court  is  of  opinion  * 
that  there  is  no  error  in  the  decree  appealed 
from,    and  that  the  same  ought  to  be  affirmed. 
Decree  affirmed. 


88        *Broan  v.   Hull,  survivor,   Ac. 

March  Term,   1880,   Richmond. 

B  the  payee  of  a  negotiable  note  of  N  payable  at  the 
E  bank,  endorsed  his  name  on  it  and  pat  it  in  tbe 
bank  for  collection.  It  was  not  paid  at  maturity,  and 
B  withdrew  the  note,  and  after  holding  it  for  some 
years,  and  after  the  E  bank  had  ceased  to  exist,  he 
transferred  it  to  H,  writing  over  his  name  the  words 
"protest  waived"  H  failing  to  obtain  payment  of  the 
note  from  N  brought  his  action  against  B  to  hold  him 
responsible  upon   his  endorsement  of  the  note.    Held: 

1*  Negotiable  Instrvments — Bndoraement 
for     Collection— Date.—When     B     put    his 

name  on  the  back  of  the  note  it  was  only  for  its 
collection,  and  he  was  still  the  owner  of  it.  And 
when  he  transferred  the  note  to  H  his  endorse- 
ment must  be   considered  as  of  that  date. 

2.  Same — Endorsement  of  Overdue  Note.* 
— The  endorsement  of  an  overdue  note  docs  not 
relate  back  to  the  date  of  the  note;  but  as  anew 
and  independent  contract  only  takes  effect  from 
the  time  it  is  made,  and  must  be  determined  by 
the    laws    and    circumstances    then    existing. 

8.  Same — Fallnre  of  Bank  at  "Wblcb  Pay- 
able— Eire<»t  as  to  iCndorser,— The  Ebank 
having  ceased  to  exist  when  B  transferred  the  note 
to  H,  it  was  not  at  the  time  of  the  transfer  a 
negotiable  note  payable  at  a  bank,  and  under  the 
statute,  Code  of  1873,  ch.  141,  {  7,  B  was  not 
responsible  as  endorser  of  the  note,  but  only  as 
assignor   or  guarantor. 

4.  Same— Dnty  of  Assignee.— As  assignee  of 
the  note  H  was  not  under  any  obligation  to  make 
demand  upon  the  maker,  and  give  notice  of  non- 
payment to  B;  but  he  was  bound  to  exercise  due 
diligence  in  suing  the  maker  and  obtaining  judg- 
ment and  execution  against  him,  as  a  condition  pre- 
cedent to  his  recourse  against  B,  unless  the  maker 
was  notoriously  insolvent.  And  B  had  the  right  to 
show  that  H  had  not  used  due  dMiyenoe, 
84  'and   that   the   maker   was  not  notoriously 

insolvent.  And  he  had  a  right  to  show 
that  at  the  time  of  his  transfer  of  the  note  to 
H  the  E  bank  had  ceased  to  exist. 

This  was  an  action  of  assumpsit  in  the 
circuit  court  of  Loudoun  county,  brought  in 
February,  1873,  by  Robert  Hull  and  Thomas 
W.  Atkinson,  surviving  partners  of  the  firm 
of  Hopkins,  H*ull  &  Atkinson,  against  Ed- 
win C.  Broun  and  John  T.  Johnston,  late 
partners  under  the  name  of  Broun  &  Co. 
The  process  was  not  served  on  Johnston, 
and  in  the  progress  of  the  cause  the  death 
of  Atkinson  was  suggested. 

The  object  of  the  suit  was  to  recover  from 
Broun  the  amount  due  upon  a  note  made  by 
N.  and  C.  F.  Berkeley,  bearing  date  the  1st 
of  January,  1861,  and  payable  in  six  months, 
at  the  Exchange  bank  of  Alexandria,  Va., 
for  $1,865.50.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff  for  $1,587.33,  with  in- 
terest from  the  13th  of  April,  1875. 

On  the  trial  of  the  cause  the  defendant 
took  three  exceptions  to  rulings  of  the  court 
excluding  evidence  offered  by  him.  and  a 
fourth  to  the  refusal  of  the  court  to  set  aside 
the  verdict  and  grant  him  a  new  trial  on  the 
ground  of  the  erroneous  rulings  of  the  court 


•See  Davis  v.  Miller,   14  Gratt.  1. 
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excluding  the  defendant's  evidence,  and  also 
because  the  verdict  was  against  the  evidence. 

The  facts  were,  that  the  said  Berkeleys 
executed  the  note  as  above  described;  that 
before  the  note  was  due  Broun  deposited  it 
in  the  Exchange  bank,  Alexandria,  Va.,  for 
collection,  and  endorsed  on  said  note  at  the 
time  of  said  deposits  the  name  of  Broun  & 
Co.;  that  said  note  was  not  paid  at  maturity; 
that  after  such  maturity  he  withdrew  the 
note  from  the  bank,  and  held  it  until  1868, 
when  he  delivered  it  to  Hopkins,  Hull  & 
Atkinson,  and  at  the  time  of  such  delivery, 
to-wit:  May  6th,  1868,  wrote  over  the  name 

of  Broun  &  Co.,  "protest  waived." 
25  ♦After  the  plaintiff  had  introduced 
the  note  in  evidence,  and  there  rested 
his  case,  the  defendant  proposed  to  prove 
that  at  the  time  he  delivered  the  note  to 
Hopkins,  Hull  &  Atkinson,  viz:  May  6, 
1868,  there  was  no  such  bank  as  that  named 
in  the  said  note;  but  the  court  excluded  the 
testimony.  And  this  is  the  ground  of  the 
defendant's  first  exception. 

The  defendant  further  offered  to  prove, 
that  at  the  date  of  the  delivery  of  said  note 
to  Hopkins.  Hull  &  Atkinson,  and  at  the  date 
of  writing  on  the  back  of  said  note  the  words 
"protest  waived,"  viz:  on  the  6th  of  May, 
1868,  the  makers  of  said  note  were  solvent, 
and  continued  solvent  for  sometime  after- 
ward. And  also  to  prove  that  Hopkins,  Hull 
&  Atkinson,  and  the  plaintiff,  their  survivor 
had  been  guilty  of  laches,  and  had  not  usea 
due  diligence  in  indeavoring  to  collect  said 
note  from  the  makers  thereof;  and  that  if 
due  diligence  had  been  used  by  the  hold- 
ers of  said  note  it  might  have  been  collec- 
ted. But  the  court  excluded  the^  evidence. 
This  is  defendant's  second  exception. 

The  defendant  further  proposed  to  prove 
that  Hopkins,  Hull  &  Atkinson  undertook 
and  began  the  collection  of  said  note  by  suit 
at  law  in  the  fall  of  1868  in  Loudoun  county, 
Va.,  and  afterwards  by  a  suit  in  chancery  in 
said  county,  against  the  makers  of  said 
note;  and  that  said  suits  had  been  so  insti- 
tuted and  conducted  as  to  result  in  the  loss 
of  the  said  debt.  And  to  establish  this  the 
defendant  further  offered  in  evidence  the 
records  in  said  suits.  But  the  court  ex- 
cluded the  evidence.  This  is  the  defend- 
ant's third  exception. 

From  the  judgment  in  the  cause,  Broun 
applied  to  this  court  for  a  writ  of  error  and 
supersedeas;  which  was  awarded. 

W.    W.    Crump,    R.    H.    Lee,   and   T.    L. 
Broun,  for  the   appellant. 
2(r  ♦Noiand  an*  Payne  &  Alexandria, 

for  the  appellees. 

STAPLES,  J.  The  note  which  is  the  sub- 
ject of  the  present  controversy,  was  executed 
in  May,  1861.  by  Norborne  Berkely  and 
Charles  F.  Berkely,  to  Broun  &  Co.,  for  the 
sum  of  eighteen  hundred  and  sixty-five  dol- 
lars and  fifty  cents,  and  was  negotiable  and  j 
payable  six  months  after  date  at  the  Ex- 
change bank,  Alexandria.  It  was  deposited 
by  the  payees  in  the  bank  for  collection,  but 
not  being  paid  at  its  maturity,  was  subse- 
quently withdrawn  by  C.  E.  Broun,  the  de- 


fendant, who  was  one  of  the  firm  of  Bronn 
&  Co.,  or  himself  constituted  that  firm,  and 
was  retained  in  his  possession  until  the  year, 
1868,  when  he  transferred  the  note  to  the 
plaintiffs,  Hopkins,  Hull  &  Atkinson,  of  Bal- 
timore. A\  the  time  of  the  transfer,  the 
words  "protect  waived"  were  written  above 
the  names  of  Broun  &  Co.,  which  had  been 
placed  on  the  note  at  the  time  it  was  depos- 
ited in  bank.  In  the  meantime,  between  the 
maturity  of  the  note  and  its  transfer  in  1861 
the  charter  of  the  Exchange  bank  had  ex- 
pired, and  the  bank  had  ceased  to  exist. 

Upon  this  state  of  facts,  the  question  is 
presented,  whether  the  defendant,  C.  E. 
Broun,  is  to  be  considered  an  endorser  ac- 
cording to  the  law  merchant,  or  as  the  mere 
assignor  of  the  note  according  to  the  rules 
»f  the  common  law.  The  question  become 
1  very  important  one,  in  view  of  the  fact 
that  as  assignees,  the  plaintiffs  may  bare 
lost  their  recourse  upon  the  defendant  by 
the  want  of  due  diligence  in  pursuing  the 
makers. 

The  whole  difficulty  in  the  case  grows  oat 
of  the  peculiar  provisions  of  the  Virginia 
statute,  which  declare  those  promissory  notes 
only  negotiable  which  are  payable  in  this 
State  at  a  particular  bank,  or  at  a  particular 
office  thereof  for  discount  and  deposit, 
27  or  at*the  place  of  business  of  a  savings 
institution  or  savings  bank.  Code  of 
1873,  chap.  141,  sec.  7.  The  Freemans  Bank 
V.  Ruckman,  16  Gratt.,  126.  The  point,  there- 
fore, to  be  determined  is  with  respect  to  the 
operation  and  effect  of  an  endorsement  of  as 
over-due  note  payable  at  a  bank  which  had 
ceased  to  exist  more  than  five  years  before 
the  endorsement  was  made.  For  although 
the  name  of  Broun  &  Co.  was  placed  on  the 
note  before  its  maturity,  the  evidence  shows 
it  was  merely  for  the  purpose  of  collectioa 
They  were  at  that  time  the  holders  and 
payees  of  the  note.  They  must  of  course 
have  put  their  names  on  the  note  as  author- 
ity to  the  bank  to  collect.  Such  an  endorse- 
ment does  not  pass  the  title  or  render  the 
party  making  it  liable  as  endorser.  It  is 
plain,  therefore,  that  the  endorsement  to  the 
plaintiffs  must  be  regarded  as  made  at  the 
time  of  the  transfer  to  them  in  1868. 

Indeed,  this  has  not  been  controverted  by 
any  one.  So  treating  it,  let  us  consider  the 
principles  controlling  the  case.  According  to 
a  well  settled  rule  of  commercial  law,  an  un- 
qualified endorsement  of  a  negotiable  note 
operates  as  a  transfer  and  assignment  of  the 
paper  to  the  endorsee,  and  an  executory  con- 
tract by  which  the  endorser  agrees  upon 
certain  conditions  to  pay  the  note  to  the  en- 
dorsee. In  legal  effect,  the  endorser  guaran- 
tees that  the  note  will  lie  paid  according  to  its 
tenor,  provided  it  is  presented  to  the  makci  at 
maturity,  and  if  not  so  paid,  he,  the  endorser, 
upon  due  notice,  will  pay  it.  Edwards  on 
Bills,  284;  1  Daniel  on  Neg.  In.,  sec,  669,  ed. 
1879.  The  endorsement  operates  as  a  new 
and  substantive  contract,  embodying  all  the 
terms  of  the  instrument  endorsed.  1  Daniel 
on  Neg.  In.,  sec.  669.  Presentment  and  de- 
mand of  payment,  and  notice  of  non-pay- 
ment,  are   conditions   precedent,   upon   the 
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performance  of  which  the  liability  of  the 
endorser  depends.  Watkins  v.  Crouch, 
28  5  Leigh,  *552.  And  when,  in  the  body 
of  the  note,  a  place  of  payment  is 
designated,  the  endorser  has  a  right  to  pre- 
sume that  the  maker  has  provided  funds  at 
such  place  to  pay  the  note,  and  a  right  to 
require  of  the  holder  to  apply  for  payment 
at  such  place.  If  the  note  is  payable  at  a 
bank,  and  the  bank  is  not  the  holder,  an 
averment  and  proof  of  demand  at  the  place 
appointed  in  the  note  are  indispensable.  The 
Bank  of  the  United  States  v.  Smith,  11 
Wheat.  R.,  171,  183. 

These  principles  apply  to  an  indorsement 
during  the  currency  of  the  note  before  its 
maturity.  After  the  dishonor  of  the  note, 
different  considerations,  to  some  extent, 
govern.  The  mere  fact  that  the  note  is  over- 
due does  not  destroy  its  negotiability.  It 
still  retains  its  negotiable  quality,  and  may 
be  negotiated  as  freely  as  during  its  cur- 
rency. But  the  rights,  duties,  and  obliga- 
tions of  the  parties  are  by  no  means  the 
same.  If,  by  the  terms  of  the  note,  a  day  is 
named  for  payment,  and  that  day  has  passed 
when  the  endorsement  is  made,  it  becomes, 
according  to  legal  effect,  a  note  payable  on 
demand,  so  far  as  the  endorser  is  con- 
cerned. In  that  case,  presentment  and  de- 
mand upon  the  maker  must  be  made  within 
a  reasonable  time  at  the  place  specified  in 
the  note,  and  due  notice  of  the  dishonor 
given  to  the  endorser. 

Although  (says  Edwards)  a  note  remains 
negotiable  after  it  has  been  dishonored,  still, 
in  one  sense,  the  endorsement  and  transfer 
of  a  note  over-due  is  a  renewal  of  the  in- 
strument, which  is  then  declared  by  law 
payable  within  a  reasonable  time  upon  de- 
mand, and  the  endorser  is  bound  only  upon 
the  same  conditions  of  demand  upon  the 
drawer,  and  notice  of  non-payment,  as  any 
other  endorser.  Edwards  on  Bills  and  Prom- 
issory Notes,  261. 

It  has  been  repeatedly  held  that  the  en- 
dorsement of  an  over-due  note  is 
2B  equivalent  to  the  drawing  of  a  *bill  of 
exchange  payable  at  sight,  the  en- 
dorser being  the  drawer,  the  maker  being 
the  acceptor,  and  the  endorsee  the  payee. 

The  endorsement  of  a  bill  or  note  is  not 
merely  a  transfer  thereof,  but  it  is  a  fresh 
and  substantive  undertaking,  embodying  all 
the  terms  of  the  instrument  endorsed  in  it- 
self. 1  Daniel  on  Negotiable  Instruments. 
In  Brown  v.  Davis,  3  Term.  R.,  80,  BuUer,  J. 
said,  when  a  note  is  endorsed  after  it  becomes 
due,  he  considered  it  as  a  note  newly  drawn 
by  the  person  endorsing  it.  Story  on  Prom- 
issory Notes,  sec.  129;  Young  v.  Bryan,  6 
Wheat  R.,  146;  2  Rob.  Prac,  239.  See  es- 
pecially Leidy  v.  Tammany,  9  Watts.,  353. 
So  entirely  distinct  and  independent  is  the 
contract  of  the  endorser  from  that  of  the 
maker,  that  at  common  law,  a  separate  ac- 
tion against  each  was  indispensable.  Patter- 
son V.  Todd,  18  Penn.  St.  R.,  426. 

It  follows  as  a  necessary  consequence,  and, 
indeed,  is  well  settled,  that  the  endorsement 
must  also  be  negotiable  in  order  to  create  the 
rights  and  obligations  between  the  endorser 


and  endorsee  according  to  the  law  merchant. 
It  may  be  conceded,  that  as  a  general  rule, 
an  endorsement  of  a  note  during  its  cur- 
rency adheres  to  the  instrument  and  partakes 
of  its  nature.  So  that  if  the  note  be  negoti- 
able, so  will  the  endorsement.  The  reason 
has  been  already  stated.  The  endorsement 
is  equivalent  to  a  new  note,  embodying  in 
itself  all  the  terms  of  the  note  endorsed.  But 
there  are  many  cases  in  which  a  person  en- 
dorsing a  negotiable  note  is  held  not  to  be 
an  endorser  in  the  commercial  sense  of  the 
term,  but  an  assignor,  guarantor  or  promis- 
sor,  as  the  case  may  be.  An  endorsement 
may  be  restricted  or  conditional — ^it  may 
amount  to  nothing  more  than  a  guaranty — 
it  may  be  made  in  a  State  where  the  note 
itself,  if  originally  drawn,  would  not  be 
negotiable.  A  note  made  and  endorsed 

80  in  a  *country  by  whose  laws  it  is  ne- 
gotiable, would  be  recognized  as  ne- 
gotiable anywhere.  But  if  the  endorsement 
be  made  in  a  country  by  whose  laws  a  trans- 
fer by  endorsement  is  not  allowed,  the  en- 
dorsement would  not  be  negotiable,  although 
the  note  itself  might  be.  And  so  I  take  it  if 
under  the  laws  or  usages  of  a  particular 
country,  a  fact  or  state  of  things  essential  to 
the  negotiability  of  the  note  has  ceased  to 
exist  when  the  endorsement  is  made  the 
endorsement  as  between  the  immediate  par- 
ties, does  not  confer  the  rights  or  impose 
the  duties  resulting  from  an  endorsement, 
according  to  the  law  merchant. 

An  endorsement  of  an  over-due  note  can- 
not relate  back  to  the  date  of  the  note.  As  a 
new  and  independent  contract,  it  only  takes 
effect  from  the  time  it  is  made,  and  must  be 
determined  by  the  laws  then  in  force,  and 
the  circumstances  then  existing. 

Inasmuch  as  under  the  Virginia  law  a 
note  is  not  negotiable  unless  payable  at  a 
bank,  it  would  seem  to  follow  that  if  at  the 
time  the  endorsement  is  made,  the  note  is 
over-due,  and  the  bank  has  ceased  to  exist, 
the  endorsement  itself  as  a  new  and  sub- 
stantive contract,  creates  no  other  duties 
and  obligations  than  those  resulting  from 
an   ordinary  assignment. 

In  the  case  before  us,  the  endorsement 
written  out  in  full  is,  in  effect,  an  order  by 
the  defendant.  Broun,  as  endorser  or  pavee 
uoon  the  maker,  as  acceptor  to  pay  to  the 
plaintiffs  as  endorsee  on  demand,  the  «5"m 
of  eighteen  hundred  and  sixty-five  dollars, 
negotiable  and  payable  at  the  Exchanc:e 
bank,  Alexandria,  with  an  implied  guaranty 
that  the  money  would  be  paid  at  the  bank 
named  upon  demand  and  notice  within  a 
reasonable  time. 

When  the  endorsement  was  made,  the 
bank  had  ceased  to  exist  more  than 

81  five  years.   It  would  seem  a  *legal  im- 
possibility  to   predicate   negotiability 

of  such  a  transaction. 

It  now  remains  to  inquire  whether  the  ad- 
dition of  the  words  "protest  waived"  has  had 
the  effect  either  to  change  the  character  of 
the  endorsement,  or  in  some  way  to  alter 
the  position  of  the  parties.  In  the  case  of  a 
foreign  bill  of  exchange,  the  word  "protesf 
'  means  the  taking  of  all  the  steps  necessary 
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to  fix  the  liability  of  the  drawer  or  endorser 
upon  the  dishonor  of  the  paper.  Daniel  on 
Neg.  In.,  sees.  929,  1095.  The  "waiver,  of 
protest"  in  such  case  must,  therefore,  be 
ordinarily  construed  as  a  waiver  of  the  steps 
necessary  for  that  purpose.  But  in  the  case 
of  a  negotiable  note,  a  protest  is  unnecessary. 
Under  our  statute  the  note  may  be  protested 
and  a  joint  action  of  debt  be  maintained 
thereon  against  all  the  parties,  maker  and 
endorsers;  but  the  protest  is  not  at  all  es- 
sential to  a  right  of  recovery.  All  that  is 
incumbent  upon  the  holder  to  sustain  an  ac- 
tion against  the  endorser,  is  to  prove  de- 
mand and  notice.  Upon  this  point  as  to 
the  necessity  of  protesting  or  not  protesting 
a  negotiable  note,  some  of  the  judges  do  not 
desire  to  be  understood  as  expressing  any 
opinion. 

As  applied  to  a  negotiable  note,  the  words 
"protest  waived,"  according  to  their  literal 
acceptation  must,  therefore,  be  a  mere  nul- 
lity. By  a  sort  of  general  usage  they  seem, 
however,  to  have  a  more  extensive  signifi- 
cance when  applied  to  ordinary  commercial 
paper.  The  authorities,  however,  are  not  en- 
tirely agreed  as  to  their  precise  meaning.  By 
BOme  of  them  it  is  held  they  amount  merely 
to  a  waiver  of  demand  upon  the  maker.  By 
others  they  include  a  waiver  of  both  demand 
and  notice;  and  this  is  the  more  general  and 
better  received  opinion.  2  Daniel  on  Neg. 
In.,  sec.  1095,  and  cases  there  cited; 
38  1  Parsons  on  Bills  and  *Notes,  376;  2 
Parsons,  240-5;  1  Parsons'  Mer. 
Law,  118. 

In  the  case  of  Union  Bank  v.  Hyde,  6 
Wheat.  R.  572,  Mr.  Justice  Johnson  strongly 
intimated  that  the  words  "protest  waived" 
of  themselves  could  not  be  construed  as  dis- 
pensing with  demand  and  notice  in  the  case 
of  a  negotiable  note.  He  was  of  opinion, 
however,  that  the  words  were  ambiguous, 
and  might  be  explained  by  parol  testimony. 

In  the  present  case,  no  evidence  has  been 
offered  tending  to  show  the  meaning  the 
parties  themselves  attached  to  the  "waiver 
of  protest."  It  may  be  that  both  of  them 
were  satisfied  of  the  solvency  of  the  makers; 
both  knew  or  believed  the  note  would  not 
be  paid  upon  presentment  and  demand,  and 
without  understanding  the  precise  nature 
and  legal  effect  of  the  transaction,  they  in- 
tended to  provide  against  any  future  diffi- 
culty growing  out  of  the  failure  to  make 
demand  and  give  notice,  according  to  the 
law  merchant. 

There  is  one  fact  tending,  however,  to  show 
that  the  plaintiffs  certainly  did  not  consider 
the  endorsement  as  creating  the  peculiar 
rights  and  obligations  incident  to  an  endorse- 
ment of  negotiable  paper.  It  appears  that 
not  long  after  they  received  the  note,  they 
instituted  thereon  an  action  at  law  against 
the  maker  in  the  name  of  the  defendant, 
Broun,  as  payee,  for  their  own  benefit;  and 
this  action  was  prosecuted  to  judgment  and 
execution.  If,  according  to  the  present  con- 
tention, the  plaintiffs  were  endorsees  of  the 
paper  in  the  corrimercial  sense  of  the  law, 
they  were  clothed  with  the  legal  title,  and 
the  suit  must  have  been  brought  in  their  own 


names.  A  suit  in  the  name  of  the  payees, 
though  by  no  means  conclusive,  would  seem 
to  indicate,  in  some  measure,  the  light  io 
which  the  transaction  was  regarded,  both  by 
counsel  and  by  the  parties  at  the  time.  Be 
that  as  it  may,  if  the  endorsement  was 

33  not  in  fact  *of  a  negotiable  character, 
neither  the  opinion  nor  the  intention  of 

the  parties  would  make  it  so.  In  the  case  of 
Freemans  Bank  v.  Ruckman,  16  Gratt.  126. 
the  parties  believed  the  instrument  negotia- 
ble, and  so  treated  it;  this  court  held,  how- 
ever, that  the  note  was  not  negotiable. 

It  has  been  supposed,  however,  thai  the 
case  of  Woodward  &  Bro.  v.  Gunn.  2  Va. 
Law  Journal  243,  asserts  a  different  doctrine; 
that  this  court  had  there  decided  that  as  the 
parties  intended  to  execute  negotiable  paper, 
and  thought  the  notes  were  negotiable,  they 
must  be  so  held,  although  not  in  fact  so. 
This  is  an  entire  mis-apprehension,  as  a  care- 
ful examination  of  the  case  will  show.  In  the 
opinion  of  the  President,  much  stress  was, 
of  course,  laid  upon  the  supposed  intention 
of  the  parties,  because  the  intention  was  an 
important  element  with  respect  to  the  au- 
thority of  the  holder  to  fill  the  blanks  in  the 
notes.  These  blanks  had  been  so  left  on  par- 
pose,  because  it  was  not  known  at  which  of 
the  banks  the  loan  could  be  obtained.  It  was 
proved  to  be  a  frequent  custom  in  the  city 
of  Richmond,  as  it  is  elsewhere,  for  notes 
endorsed  for  accommodation  to  be  left  blank 
as  to  the  place  where  payable,  in  order  that 
the  blank  might  be  filled  by  the  holder,  and  it 
was  further  proved  that  express  authority 
,  had  been  given  to  fill  the  blanks,  and  that 
the  parties  throughout  treated  the  notes  as 
though  they  were  negotiable.  This  court  was 
of  opinion  that  although  the  blanks  had  not 
been  actually  filled  with  the  name  of  the 
bank,  they  might  have  been  so  filled  at  the 
time  or  afterwards,  or  even  at  any  time  be- 
fore judgment.  Whether  the  decision  be 
right  or  wrong,  it  was  not,  as  will  be  seen, 
placed  upon  any  such  ground  as  that  mere 
intention  can  make  a  non-negotiable  note 
negotiable.  If  authority  is  needed  in  support 
of  the  decision,  it  may  be  found  in  2  Par- 
sons on  Notes  and  Bills  563;  1  Dan- 

34  iel  on  Neg.  *In.,  §  145,  §  90;  Orrick  r. 
Colston,    7    Gratt.    189;    Gillaspie    v. 

Kelley,  41  Ind.  R.  158;  Spiller  v.  James.  32 
Ind.   R.  203. 

I  take  it,  therefore,  to  be  perfectly  clear, 
that  if  both  parties  thought  the  paper  nego- 
tiable, and  under  that  error  the  defendant 
agreed  to  waive  demand  and  notice,  still,  if 
as  a  matter  of  law,  demand  and  notice  were 
unnecessary,  the  waiver  was  a  mere  nullity. 
and  did  not  change  the  real  nature  of  the 
contract.  It  can  hardly  be  supposed  that  the 
defendant  in  waiving  protest  intended  there- 
I  by  to  waive  any  other  legal  right;  that  he 
j  was  willing  to  remain  indefinitely  bound  for 
the  amount  of  the  debt  whenever  called 
upon,  although  the  plaintiffs  may  have  been 
guilty  of  the  grossest  laches  with  respect 
to  the  maker. 

It  has  been  said,  however,  that  the  plain- 
tiffs may  have  been  misled  by  the  waiver  of 
protest.    Supposing '  they    were    endorsees. 
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they  may  have  failed  to  take  such  active 
steps  against  the  maker  as  they  would  have 
taken  if  they  had  considered  themselves 
mere  assignees.  If  this  be  so — if  the  plaintiffs 
have  been  misled  to  their  prejudice  by  the 
conduct  of  the  defendant,  it  is  a  matter  for 
the  jury  to  determine  upon  all  the  evidence 
before  it.  The  court  cannot  undertake  to 
say  in  advance  that  there  is  any  ground  of 
estoppel.  It  would,  however,  be  very  diffi- 
cult to  found  an  estoppel  upon  the  mere  mis- 
conception of  the  nature  and  legal  effect  of 
an  instrument  of  writing.  The  plaintiffs  were 
in  possession  of  the  note,  and  must  -be  pre- 
sumed to  know  and  understand  at  their  peril 
their    rights   and   obligations   under   it. 

My  opinion,  therefore  is,  that  the  "waiver 
of  protest"  does  not  at  all  change  the  legal 
operation  and  effect  of  the  endorsement. 
As  assignees,  the  plaintiffs  were  under  no 
obligations  to  make  any  demand  upon  the 
maker,  and  give  notice  to  the  defendant 

85  of   ♦non-payment,  but  they  were   bound 
to  exercise  due  diligence  in  suing  the 

maker,  obtaining  judgment  and  execution 
as  a  condition  precedent  to  their  right  of 
recourse  upon  the  defendant,  unless,  indeed, 
the  makers  were  notoriously  insolvent.  The 
defendants  offered  to  show  that  the  plain- 
tiffs had  not  exercised  due  diligence  in  this 
particular;  that  they  might  have  collected 
the  money  from  the  makers,  if  they  had  not 
been  guilty  of  gross  negligence;  but  the 
circuit  court  rejected  the  evidence;  and  in 
this   I  think  it  erred. 

The  defendant  also  offered  to  prove  that 
the  plaintiffs  had  instituted  a  chancery  suit 
against  the  makers,  but  had  conducted  it  so 
negligently  and  improperly  as  to  result  in 
the  loss  of  the  debt.  I  think  the  court,  for 
the  same  reason,  erred  in  rejecting  this  tes- 
timony. 

It  also  erred  for  a  like  reason,  in  not  per- 
mitting the  defendant  to  show  that  the  bank 
had  ceased  to  exist  at  the  time  the  endorse- 
ment was  made.  The  same  questions  are 
substantially  involved  in  all  the  bills  of  ex- 
ception. I  am  therefore  of  opinion,  that  the 
judgment  of  the  circuit  court  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial  in  conformity  with  the  views  herein 
expressed.  In  conclusion  I  will  say,  that 
while  the  questions  here  involved  are  not 
free  from  difficulty,  the  result  attains  the 
justice  of  the  case. 

The  other  judges  concurred  in  the  opin- 
ions of  Staples,  J. 

The  judgment  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
circuit  court  erred  in  rejecting  the  evidence 
set  out  in  the  first,  second,  and  third  bills  of 
exceptions  of  the  plaintiff  in  error.  Where- 
fore for  the  errors  aforesaid  it  is  considered 
by  the  court  that  the  judgment  of  the 

86  circuit  court  be  *reversed  and  annulled, 
and   that  the  defendants  in  error  do  pay 

to  the  plaintiff  in  error,  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  writ  of  error 


and  supersedeas  aforesaid  here.  And  this 
court  proceeding  to  render  such  judgment  as 
the  said  circuit  court  ought  to  have  rendered, 
it  is  considered  that  the  verdict  of  the  jury 
be  set  aside  and  a  new  trial  awarded  the 
plaintiff  in  error.  Upon  which  new  trial  the 
said  circuit  court  is  instructed  to  admit  the 
evidence  set  out  in  said  first,  second,  and 
third  bills  of  exceptions,  if  the  same  shall 
again  be  offered  by  the  plaintiff  in  error. 

Judgment  reversed. 
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*Harman  v.  City  of  Lynchburg. 

March  Term,    1880,   Richmond. 


1.  Matter  tn  Controversy.* — The  terms  ''mat- 
ter in  controversy"  as  used  in  reference  to  the 
jurisdiction  of  the  Court  of  Appeals  in  f  2,  art. 
VI,  of  the  Virginia  Constitution,  means  the  "sub- 
ject of  litigation,  the  matter  for  which  suit  is 
brought,    and    upon    which    issue    is    joined." 

2.  Appeal — Jarlsdlctton — Amoant.t —  When 
.  the  plaintiff  seeks  a  revision  of  the  judgment  be- 
low, if  he  claims  in  his  declaration  money  or  prop- 
erty of  the  value  of  not  less  than  five  hundred  dol- 
lars, the  Court  of  Appeals  has  jurisdiction,  although 
the  judgment  may  be  for  less,  or  for  the  defendant. 
But  where  the  revision  is  sought  by  the  defendant, 
the  amount  or  value  of  the  judgment  at  its  date, 
determines  the  jurisdiction.  This  is  the  general 
rule.  For  exceptions  to  it,  see  32  Gratt.  288;  and 
the  ONUS  is  upon  the  party  seeking  the  revision,  to 
establish    the    jurisdiction    of    the    appellate    court. 


•"Matter  In  Controveray.** — The  first  head 
note  is  approved  in  Atlantic  &  D.  R.  Co.  v.  Reid,  87 
Va.    119. 

In  Lewis  v.  Long,  3  Munf.  136,  Judgr  Roane  says: 
"The  matter  in  controversy  is  that  which  is  the  essence 
and  substance  of  the  judgment,  and  by  which  the 
party  may  discharge  himself."  Umbarger  v.  Watts, 
25  Gratt.  167;  Duffy  &  Bolton  v.  Figgat,  80  Va.  664. 

In.  Skipwith  v.  Young,  5  Munf.  276,  Judge  Brooke 
defined  it  as  "that  for  which  the  suit  is  brought,  and 
not   that  which  may  or  may   not  come  in   question." 

So  where  there  is  a  suit  to  set  aside  several  deeds 
on  the  ground  of  fraud  and  to  subject  the  lands 
thereby  conveyed  to  the  debt  of  the  complainants, 
the  debt  is  the  matter  in  controversy.  Fink,  Brother 
&  C6.  V.  Denny,  75  Va.  663. 

The  first  headnote  was  followed  in  Taney  v.  Wood- 
mansee,  23  W.  Va.  714.  See  also  Arnold  v.  County 
Court,  38  W.  Va.  145,  where  the  principal  case  is 
cited  in  support  of  the  proposition  that  the  interest 
is   a  part   of  the  matter  in   controversy. 

As  bearing  on  this  question,  see  generally,  Buck- 
ner  v.  Metz,  77  Va.  107;  Batchelder  &  Collins  v. 
Richardson,  75  Va.  835;  Campbell  v.  Smith,  32  Gratt. 
288;  Norfolk  &  W.  R.  Co.  v.  Clark,  92  Va.  118. 

T Appeal — Jurisdiction — Amount  Involved. 
— In  several  cases,  the  court  of  appeals,  following  the 
decision  of  the  Supreme  Court  of  the  United  States, 
has  held  that  where  the  plaintiff  in  his  bill  or  declara- 
tion claims  money  or  property  of  greater  amount  or 
value  than  $500,  but  by  the  ruling  of  the  court  ob- 
tains a  decree  or  judgment  for  less,  he  is  entitled  to 
his  appeal  or  writ  of  error,  because  as  to  him  the 
matter  in  controversy  is  the  sum  or  amount  claimed 
and  he  may,  upon  a  reversal  or  a  new  trial,  obtain  a 
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8.  Manicipal  Corporatlona — ^Liability  for 
Umavikorlsed  Aetu  of  Policemen.*— A  city 
is  not  responsible  for  property  destroyed  by  its 
police  force,  without  any  authority  from  the  city, 
or  its  governing   power. 

4.  Appeal — Presvaiptlon  an  to  Correctness 
of  Jvdgrnient.t — The  judgment  of  a  court  of 
competent  jurisdiction  is  always  presumed  to  be 
right;  and  a  party  in  the  appellate  court,  alleging 
error  in  the  court  below  must  show  it  in  the  reg- 
ular way  in  the  record^  or  the  presumption  in  favor 
of   the    correctness    of   the    judgment    will    prevail. 

.6.  Exceptions — Form  of  Bill.) — When  exception 
is  taken  to  the  admission  or  exclusion  of  evidence, 
or  the  granting  or  refusing  of  instructions,  or  indeed 
to  any  other  ruling  of  the  court  below  at  the  trial, 


decree  or  judgment  for  the  whole  amount  so  claimed. 
Gage  v.  Crockett,  27  Gratt.  735;  Campbell  v.  Smith, 
32  Gratt.  288;  Fink,  Brother  &  Co.  v.  Denny,  75  Va. 
663;  McCrowell  v.  Burson,  79  Va.  290;  Duffy  &  Bol- 
ton V.  Figgat,  80  Va.  664;  Hawkins  v.  Gresham,  85 
Va.  34  and  cases  cited;  Hartsook's  Adm'r  v.  Craw- 
ford's Adm'r,  85  Va.  413.  See  generally  Buckner  v. 
Metz,  77  Va.  107.  But  where,  on  a  money  demand, 
the  diflFercnce  between  the  amount  decreed  to  the  ap- 
pellant in  the  lower  court,  and  the  amount  of  the 
claim  asserted  by  him  in  that  court,  is  not  sufficient 
to  give  the  court  of  appeals  jurisdiction,  the  appeal 
will  be  dismissed;  and  if  the  actual  amount  in  dis- 
pute does  not  otherwise  appear,  the  court  will  look  to 
the  whole  record  for  the  purpose  of  determining  the 
jurisdiction.  Batchelder  &  Collins  v.  Richardson, 
etc,   75    Va.   835. 

And  where  the  judgment  or  decree  is  for  less  than 
the  jurisdictional  amount  at  the  date  of  the  decree, 
and  the  defendant  applies  for  appeal  the  court  of 
appeals  has  no-  jurisdiction.  Hawkins  v.  Gresham,  85 
Va.  34  and  cases  cited;  Cook  v.  Bondurant,  85  Va. 
47;  Hartsook's  Adm'r  v.  Crawford's  Adm'r,  85  Va. 
413;    Kendrick   v.    Spotts,   90    Va.    148. 

So  where  Smith  moved  the  court  below  to  quash  an 
execution  issued  against  his  effects  on  a  judgment  of 
a  little  more  than  $500,  recovered  by  Campbell  on  the 
ground  that  he  had  paid  it,  and  the  court  allowed  a  credit 
to  the  amount  of  $421,  from  which  Campbell  appealed 
to  the  court  of  appeals,  it  was  held  that  the  appeal  be- 
ing by  Campbell,  it  was  the  amount  of  the  credit  which 
was  the  matter  in  controversy,  and  that  the  court  did 
not  have  jurisdiction.     Campbell  v.  Smith,  32  Gratt.  288. 

The  fact  that  the  amount  of  the  judgment  at.  the 
date  of  writ  of  error  awarded  by  the  court  of 
appeals  is  over  $500,  does  not  give  the  court  juris- 
diction, if,  at  the  time  the  judgment  was  rendered, 
it  was  exclusive  of  costs,  for  less  than  $500.  Gage  v. 
Crockett,  27   Gratt.   735. 

Upon  a  decree  against  several  judgment  creditors, 
none  of  whose  judgments  amounted  to  $500,  dis- 
missing their  bill,  the  court  of  appeals  has  no 
jurisdiction  to  allow  or  hear  an  appeal  from  the 
decree,  though  the  united  judgments  amounted  to 
more  than  $500.  Umbarger  v.  Watts,  25  Gratt.  167; 
•Thompson  v.  Adams,  82  Va.  672;  Cook  v.  Bondu- 
rant, 85  Va.  47;  Hartsook's  Adm'r  v.  Crawford's 
Adm'r,   85  Va.  413. 

As  to  jurisdiction  of  suits  in  equity  by  same  cred- 
itors against  same  defendants,  which  are  each  for 
less  than  $500,  but  have  been  coi  solidated  by  order 
of  lower  court,  see  Dcvries  &  Co.  v.  Johnston  & 
Wolfe,  27  Gratt.  805;  Craig  v.  Williams,  90  Va.  500; 


the  bill  «hould  be  so  framed,  by  the  inaertioD  of  propa 
matter  as  to  make  the  error,  if  any,  apparent; 
otherwise  the  exception  will  generally  be  unavailiog. 

In  July,  1869,  B.  Desha  Harman  brought 
his  action  on  the  case  against  the  city 
36  of  Lynchburg,  to  recover  *froni 
the  city  the  value  of  one  hundred  and 
sixty-nine  gallons  of  whiskey,  worth  $672.00. 
which  he  had  stored  in  the  said  city  in  April, 
1865,  with  his  commission  merchants  and 
which  he  alleged  (although  this  was  not 
shown  in  the  record  in  the  appellate  court) 
the  city,  through  its  legally  constituted  au- 
thorities, took  possession  of,  and  without  the 
consent  of  the  plaintiff  or  his  consignees, 
poured  it  into  the  streets  of  said  city;  so  that 

Cox  V.  Carr,  79  Va.  28;  Peters  ft  Reed  v.  McWil- 
liams,   78   Va.    567. 

A  trustee  in  an  assignment  for  the  benefit  of  cred- 
itors, may,  as  representative  of  the  whole  fund,  ay- 
peal  from  a  decree  if  aggrieved  thereby,  though  amie 
of  the  debts  secured  separately  amount  to  the  mini- 
mum jurisdictional  amount.  Saunders,  Trustee,  v. 
Waggoner  &  Co.,  82  Va.  316;  Atkinson  v.  McCor- 
mick,  76  Va.  791. 

Likewise  in  the  case  of  an  administrator,  though  the 
amount  decreed  to  each  ward  or  distributee  is  bdow 
the  jurisdictional  amount,  the  aggregate  being  the 
amount  in  controversy.  Martin's  Adm'r  ▼.  Fielder, 
82  Va.  455;  Updike's  Adm'r  v.  Lane,  78  Va.   132. 

That  the  onus  is  upon  the  plaintiff  in  error  to  show 
by  the  record  that  the  appellate  court  has  jarisdie^ 
tion,  see  also  Saunders,  Tr.,  v.  Waggoner  ft  Co.,  tH 
Va.  316;  Commonwealth  v.  Chaffin.  87  Va.  545: 
Buckner  v.  Metz,  77  Va.  107;  Martin's  Adm*r  v. 
Fielder,  82  Va.  455. 

'Liability  of  City. — The  third  headnote  was 
followed  in  Brown  v.  Guyandotte,  33  W.  Va.  302. 

tJadnrmenta  and  Decrees — CoBcl«aiTe> 
neaa. — The  principle  stated  in  the  fourth  headnote 
is  reasserted  in  Womack  v.  Tankersley,  78  Va.  242; 
Hill  V.  Woodward,  78  Va.  765;  Nealc  v.  FarinMi. 
79  Va.  54;  4  Min.  Inst.  (2nd  Ed.)  971,  972  and  cases 
cited;  Forrer  v.  Coffman,  23  Gratt.  871-2;  Saunders  t. 
Griggs'  Hill  V.  Woodward,  78  Va.  765;  Wright  v. 
Smith,  81  Va.  777  \  Wynn  v.  Heninger,  82  Va.  172; 
Ferguson's  Adm'r  v.  Teel,  82  Va.  690;  Sfaipman  v. 
Fletcher,  91  \'a.  473;  Gresham  v.  Ewell,  »5  Va.  6; 
Joslyn  V.  State  Bank,  86  Va.  287;  Early  v.  Common- 
wealth,  86  Va.  921;  Fry  v.  Leslie,  87  Va.  269: 
Stevens  v.  Brown,  20  W.  Va.  463;  McManus  v. 
Mason,  43  W.  Va.  198.  See  also  Mann  v.  Bryant,  12 
W.  Va.  516;  Miller  v.  Shrewsbury,  10  W.  Va.  115; 
Tayloe  v.  Baughner,  16  W.  Va.  327;  Nease  v.  Cape- 
hart,  15  W.  Va.  300;  Johnson  v.  Jennings,  10  Gran. 
1;   McDowell  v.  Crawford,  11  Gratt.  387. 

But  the  presumption  of  jurisdiction  may  be  over- 
come  by  the  record.  Blanton  v.  Carroll,  86  Va.  539; 
Dillard  v.  Central  Virginia  Iron  Co.,  82  Va.  734; 
Wilcher  v.   Robertson,  78  V^a.  602. 

^Appeal — AiislarnaieBts  of  Error. — ^liere 
error  is  assigned  in  the  admission  or  exclusion  of 
evidence,  or  in  the  giving  or  refusing  of  instnictioaa, 
the  error  must  be  mad^  apparent  in  the  bill.  Valley 
Mut.  Life  Ass'n  v.  Tee  wait,  79  Va.  421;  4  Min.  Inst. 
(2nd  Ed.)  973;  Roanoke  Nat.  Bank  y.  Hambrick.  82 
Va.  135;  Coleman  v.  Commonwealth,  84  Va.  7;  Cartis 
V.  Commonwealth,  87  Va.  589.  See  also  Cluverins  v. 
Commonwealth,  81  Va.  787;  Womack  v.  Tankersley. 
78  Va.  243;  Wright  v.  Smith,  81  Va.  777. 
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by  the  wrongful  act  of  the  defendant  the 
said  whiskey  was  wholly  lost  to  the  plain- 
tiff.   Damages  $1,500. 

The  cause  came  on  to  be  tried  in  the  cir- 
cuit court  of  Lynchburg  in  November,  1873, 
when  the  jury  found  a  verdict  for  the  de- 
fendant; and  the  plaintiff  moved  the  court 
to  set  aside  the  verdict  and  grant  him  a  new 
trial.  This  motion  seems  to  have  been 
based  upon  an  exception  taken  to  an  instruc- 
tion given  to  the  jury.  That  exception  is 
set  out  in  the  opinion  of  Judge  Burks.  The 
court  overruled  the  motion,  and  rendered  a 
judgment  upon  the  verdict;  and  the  plaintiff 
obtained  a  writ  of  error. 

Edward  S.  Brown,  for  the  appellant. 
Kirkpatrick  &  Blackford,  for  the  appellee. 

BURKS,  J.  Objection  is  made  by  the  de- 
fendant in  error  to  the  jurisdiction  of  this 
court  to  review  the  judgment  of  the  court 
below,  on  the  ground  that  the  matter  in 
controversy,  exclusive  of  costs,  is  less  in 
value  or  amount  than  five  hundred  dollars. 
Constitution  of  Virginia,  Art.  6,  §  2;  Code 
of  1873,  ch.  178,  §  3. 

The  language,  "matter  in  controversy," 
employed  in  our  Constitution  (Art.  6,  supra) 
is  of  the  same  import  as  the  terms, 
S9  "matter  in  dispute,"  found  in  the  ♦act  of 
Congress,  commonly  called  the  judi- 
ciary act,  (Rev.  Stat,  of  U.  States,  2nd  Ed., 
§  690),  regulating  the  appellate  jurisdiction 
of  the  Supreme  Court,  and  the  construction 
of  the  two  phrases  has  been  the  same. 

"By  'matter  in  dispute,*  "  says  Mr.  Justice 
matter  for  which  the  suit  is  brought — and  upon 
Field,  "is  meant  the  subject  of  litigation — the 
which  issue  is  joined,  and  in  relation  to  which 
jurors  are  called  and  witnesses  examined." 
Lee  V.  Watson,  1  Wall.  U.  S.  R.,  337,  339. 

Where  there  has  been  a  judgment  against 
the  defendant  in  the  suit,  which  he  seeks  to 
have  reviewed  on  appeal  or  writ  of  error, 
the  judgment  is  the  "matter  in  controversy" 
acs  to  him,  and  the  amount  or  value  of  it,  at 
its  date,  determines  the  jurisdiction  of  the 
appellate  tribunal.  Gage  v.  Crockett,  27 
Gratt.,  735,  736.  Such  is  the  general  rule.  It 
is  subject,  however,  to  some  exceptions  or 
qualifications,  as  may  be  seen  by  reference 
to  the  opinion  in  Campbell  v.  Smith,  4  Va. 
Law  Journal,  42;  32  Gratt.,  288. 

In  Troy  v.  Evans,  97  U.  S.  R.  (7  Otto),l, 
it  was  held,  that  the  amount  of  the  judgment 
below  against  a  defendant  in  an  action  for 
money  is  prima  facie  the  measure  of  the 
jurisdiction  of  the  Supreme  Court  in  his  be- 
half, and  this  prima  facie  case  continues  un- 
til the  contrary  is  shown;  and,  if  jurisdic- 
tion is  invoked  because  of  the  collateral 
effect  a  judgment  may  have  in  another  ac- 
tion, it  must  appear  that  the  judgment  con- 
clusively settles  the  rights  of  the  parties  in 
a  matter  actually  in  dispute,  the  sum  or 
value  of  which  exceeds  the  amount  fixed  by 
law  as  the  minimum  limit  to  the  appellate 
jurisdiction.  In  this  court,  such  sum  or  value 
must  not  be  less  than  five  hundred  dollars, 
exclusive  of  costs. 

When  the  plaintiff  by  appeal  or  writ  of 
error  seeks  a  revision  of  the  judgment  be- 
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low,  if  he  claims  in  his  ^declaration 
or  bill  money  or  property  of  value  not 
less  than  five  hundred  dollars,  this  court  has 
jurisdiction,  although  the  judgment  may  be 
for  less  or  for  the  defendant.  Gage  v.  Crock- 
ett, supra.  See  also  Shackert/.  Hartford  Fire 
Ins.  Co.,  93  U.  S.  R.  (3  Otto),  241;  Walker 
V.  United  States,  4  Wall.  U.  S.  R.,  163,  164, 
and  cases  cited;  Lee  v.  Watson,  supra. 

The  onus  probandi  is  upon  the  party  seek- 
ing a  revision  of  the  case,  to  establish  the 
jurisdiction,  10  Peters  R.,  160;  and  when  the 
jurisdictional  value  does  not  appear  by  the 
record,  affidavits  to  show  such  value,  taken 
on  notice  to  the  opposite  party,  have  been 
allowed  in  some  cases  by  the  Supreme 
Court.  Williamson  v.  Kincaid,  4  Dall.  R.,  20; 
Course  v.  Stead  and  ux.  and  als..  Id.  22; 
Rush  V,  Parker,  5  Crouch  R..  287;  The  Grace 
Girdler,  6  Wall.  U.  S.  R.,  441.  But  where  the 
value  is  stated  in  the  pleadings  or  proceed- 
ings of  the  court  below,  affidavits  in  the 
Supreme  Court  have  never  been  received 
to  vary  or  enhance  it,  in  order  to  give  juris- 
diction. Richmond  v.  City  of  Milwaukie, 
21  How.  U.  S.  R.  391,  393. 

In  the  light  of  these  decisions,  the  juris- 
diction in  this  case  seems  clear.  The  cause 
of  action  set  out  in  the  declaration  is  the 
alleged  illegal  destruction  by  the  defendant 
of  a  quantity  of  whiskey,  the  property  of 
the  plaintiff.  The  value  of  the  whiskey  at 
the  time  it  was  destroyed  is  the  measure  of 
the  (flaim,  and  that  value  is  stated  in  the 
declaration  to  be  $672,  an  amount  more  than 
sufficient  to  give  this  court  jurisdiction.  No 
special  damages  are  claimed.  The  general 
damages  are  laid  at  $1,500. 

The  only  assignment  of  error  by  the 
plaintiff's  counsel  is  based  on  the  follow- 
ing bill  of  exceptions,  signed,  sealed  and 
made  a  part  of  the  record: 

"Memorandum. — That,  on  the  trial  of  this 
case,  evidence  having  been  offered 
41  tending  to  prove  that  the  ♦whiskey 
in  the  declaration  mentioned  had  been 
destroyed  by  a  lawfully  organized  police 
force  of  the  city  of  Lynchburg,  the  defend- 
ant by  counsel  moved  the  court  to  instruct 
the  jury  as  follows: 

"'That  even  if  the  jury  believe  from  the 
evidence  that  the  whiskey  in  the  declaration 
mentioned  was  destroyed  by  a  lawfully  or- 
ganized police  force  of  the  city  of  Lynch- 
burg, yet,  if  the  jury  further  believe  from  the 
evidence,  that  there  was  reasonable  ground 
to  believe  and  apprehend  that  the  city  was 
in  danger  from  the  presence  of  large  num- 
bers of  fugitive  soldiers  and  other  persons 
riotously  disposed,  and  that  there  was  dan- 
ger of  the  immediate  occupation  of  the  city 
by  a  hostile  soldiery,  and  that  the  presence 
of  intoxicating  liquors  was  a  serious  danger 
to  the  citizens  and  the  property  of  the  city, 
and  that  such  danger  was  so  imminent  and 
great  as  to  amount  to  an  overruling  neces- 
sity, then  the  destruction  of  the  said  whis- 
key was  justifiable  as  a  means  of  insuring 
the  public  safety,  and  the  city  is  not  liable 
in  this  action:* 

"To  which  the  plaintiff  bv  counsel  objected! 
but  the  court  overruled  the  objection,  and 
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gave  the  instruction;  to  which  the  plaintiff 
excepted,  and  prayed  that  this  his  bill  of 
exceptions  be  signed  and  sealed  by  the 
court,  which  is  done  accordingly." 

I  perceive  no  error  in  this  instruction,  cer- 
tainly i^one  to  the  prejudice  of  the  plaintiff. 
The  evidence  is  not  spread  upon  the  record. 
This  court  cannot  know  judicially  what  it 
was.  The  only  reference  to  it  is  in  the  bill  of 
exceptions  which  has  been  copied.  It  is 
there  stated,  that  there  was  evidence  tending 
to  show  a  particular  fact,  namely,  the  de- 
struction of  the  whiskey  in  the  declaration 
mentioned  by  a  lawfully  organized  police 
force  of  the  city  of  Lynchburg.  If  there  was 
any  other,  what  it  was,  or  what  its  purport,  is 
matter  of  the  merest  conjecture.  The 
48  unauthorized  ♦destruction  of  the  plain- 
tiff's property  by  the  police,  though 
lawfully  organized,  could  impose  no  liability 
on  the  city.  As  well  might  it  be  contended, 
that  the  city  would  be  liable  for  a  wanton 
assault  and  battery  committed  by  its  police. 
2  Dillon  on  Mun.  Corp.,  (2nd  Ed.),  §  773. 
There  was  not  a  scintilla  of  evidence,  so  far 
as  the  record  shows,  to  connect  the  city  with 
the  destruction  of  the  liquors,  either  by  pre- 
vious order  or  subsequent  ratification.  The 
court  therefore  might  well  have  instructed 
the  jury  absolutely  upon  the  evidence,  as  far 
as  we  are  judicially  informed  of  its  purport, 
that  the  city  was  not  liable  for  the  act  of  the 
police  force.  It  was  not  essential  to  a  ver- 
dict for  the  city,  that  such  unauthorized  act 
should  have  proceeded  from  an  overruling 
necessity  induced  by  the  circumstances  hypo- 
thetically  stated  in  the  bill  of  exceptions. 
So  much  of  the  instruction  therefore  as 
made  the  exemption  of  the  city  depen^lent 
upon  the  existence  of  that  necessity,  to  be 
deduced  by  the  jury  from  the  circumstances, 
was  more  favorable  to  the  plaintiff  than  the 
evidence,  as  far  as  we  can  discover  from  the 
record,  warranted:  for,  as  already  stated, 
the  bill  of  exceptions  does  not  indicate,  that 
there  was  any  evidence  whatever  tending  to 
prove,  that  the  act  of  the  police  force  was  by 
authority  of  the  city  or  its  governing  power. 
True,  it  is  stated  in  the  petition  for  the 
writ  of  error,  that  it  was  proved  on  the  trial 
that  on  the  12th  of  April,  or  some  time 
prior  thereto,  the  plaintiff  had  in  the  hands 
of  McDaniel  &  Irby,  commission  merchants 
in  the  city  of  Lynchburg,  for  sale,  a  quan- 
tity of  whiskey;  that,  in  consequence  of  the 
surrender  of  the  Confederate  army  at  Ap- 
pomattax  Courthouse,  some  twenty  miles 
distant,  danger  was  apprehended  that  the 
city  would  be  sacked  and  burned  by  the  Fed- 
eral army,  and  that  disbanded  soldiers 
43  from  the  Confederate  army  and  ♦dis- 
orderly citizens  would  become  riotous, 
and  to  guard  ae^ainst  such  danger,  the  city 
council  ordered  its  police  force  to  search 
for  whiskey  arfd  destroy  all  they  could  find; 
that  under  these  orders,  the  city  police 
found  the  plaintiffs  whiskey,  and  took  it, 
without  the  plaintiff's  consent,  or  the  con- 
sent of  McDaniel  &  Irby  (the  commission 
merchants),  and  poured  it  into  the  streets. 
Such  are   the  statements  in  the  petition, 


but  no  part  thereof  is  to  be  found  in  the 
record,  except  the  brief  reference  in  the  bill 
of  exceptions  to  the  evidence  tending  to 
prove  that  the  liquors  were  destroyed  by  the 
lawfully  organized  police  force  of  the  city. 
Of  course,  this  court  can  consider  and  de- 
cide this  case  only  as  it  is  presented  by  the 
record.  The  plaintiff  cannot  supply  omis- 
sions by  oral  statements,  nor  supplement 
the  record  by  his  petition.  Whatever  was 
proved  on  the  trial  necessary  to  be  known 
here  to  establish  error  ought  to  have  been 
embodied  in  the  bill  of  exceptions. 

The  judgment  of  a  court  of  competent  ju- 
risdiction is  always  presumed  to  be  right 
until  the  contrary  is  shown,  and  a  party  in 
an  appellate  court,  alleging  error  in  the  court 
below,  must  show  it  in  the  regular  way,  or 
the  presumption  in  favor  of  its  correctness 
must  prevail.  When  exception  is  taken  to 
the  admission  or  exclusion  of  evidence,  or 
the  granting  or  refusing  of  instructions,  or 
indeed  to  any  other  ruHng  of  the  court  at 
the  trial,  the  bill  should  be  so  framed  by  the 
insertion  of  proper  matter  as  to  make  the 
error,  if  any,  complained  of,  apparent,  other- 
wise the  exception  will  generally  be  un- 
availing. This  court  has  occasionally  re- 
versed a  judgment  and  remanded  the  cause 
for  new  trial,  on  "account  of  ambiguity  or 
obscurity  in  instructions  given,  calculated 
to  confuse  and  mislead  the  jury;  but  the  in- 
struction in  the  present  case  is  not  open  to 

any  such  objection. 
44  ♦In    a  late  case  decided  by  the  House 

of  Lords,  cited  in  Broom's  Legal  Max- 
ims, 946  (marg.  p.),  Lord  Wensleydale  thus 
indicates  the  degree  of  weight  attributable 
to  a  judgment  of  court  of  competent  jurisdic- 
tion when  brought  under  review:  "I  take  it 
to  be  perfectly  clear,"  remarks  his  Lordship, 
"that  when  a  court  of  error  is  considering  a 
former  decision  on  appeal,  that  decision  is 
not  to  be  overturned  unless  the  court  of  error 
is  perfectly  satisfied  that  the  decision  is 
wrong.  Prima  facie  it  is  to  be  considered  a 
right  decision,  and  is  not  to  be  deprived  of 
its  effect  unless  it  is  clearly  proved  to  the 
satisfaction  of  the  judge  that  the  decision  is 
wrong;  but  he  must  consider  the  whole  cir- 
'  cumstances  together,  and  if  he  still  feels 
satisfied  upon  the  whole  of  the  case  that  the 
decision  is  wrong,  he  ought  undoubtedly  to 
overturn  it;  it  is  only  to  be  considered  as 
prima  facie  right.  The  onus  probandi  lies 
on  the  opposite  party  to  show  that  it  is  wrong, 
and,  if  he  satisfies  the  conscience  of  the 
judge  that  it  is  wrong,  it  ought  to  be  re- 
versed." Mayor,  &c.,  of  Beverly  v.  Attor- 
ney-General. 6   H.   L.   Cas.   310,   332.   333. 

It  is  not  necessary  to  express  any  opinion 
upon  the  instruction  applied  to  the  ca^e  as 
stated  in  the  petition  of  the  plaintiff  in  er- 
ror, as  the  case  there  stated  is  not  the  case 
made  by  the  record. 

I  am  of  opinion  to  aflFirm  the  judgment 
of  the  court  below. 

The  other  judges  concurred  in  the  opin- 
ion of  Burks,  J. 
Judgment  affirmed. 
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45  *CockeriUe  v.  Dale's  Adm'r  ft  als. 

March  Term,  1880,  Richmond. 

'Wills — Constraetlon — Preferences. — R  by  his 

will,  after  giving  to  a  trustee  certain  stocks,  the  in- 
terest of  which  was  to  be  applied  to  the  support  of 
his  sister  J,  and  at  her  death  to  two  of  her  daugh- 
ters by  name;  and  a  like  trust  for  the  support  of  R 
a  daughter  of  J,  gave  to  D  a  son  of  J,  land  and 
stocks;  "subject,  however,  to  the  full  and  comfort- 
able maintenance  and  support  of  his  mother  and 
sister  R  during  their  natural  lives."  The  mother 
died  and  the  stocks  left  for  the  support  of  R  became 
worthless.  Held:  The  land  left  to  D  is  liable  for 
the  support  of  R  in  preference  to  any  debt  of  D. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Fairfax  county,  brought  in  1858  by 
Richard  H.  Cockerille  to  subject  a  certain 
tract  of  land  called  Springdale,  to  the  pay- 
ment of  two  judgments  amounting  to 
$582.68,  which  the  plaintiff  had  paid  as  the 
surety  of  John  R.  Dale. 

John  R.  Dale  derived  his  title  to  said 
land  under  the  will  of  John  Richards,  de- 
ceased, which  was  admitted  to  record  in 
August,  1843,  and  the  only  question  before 
this  court  was  as  to  the  incumbrances  upon 
the  land  created  by  the  will  of  said  Rich- 
ards in  favor  of  the  mother  and  sister  of 
said  Dale.  The  provisions  of  the  will  bear- 
ing on  this  question  are  the  second,  third, 
and  sixth,  which  are  as  follows: 

2.  I  bequeath  in  trust  to  my  said  executors 
for  the  use  and  benefit  of  my  sister  Jane  Dale, 
during  her  natural  life,  seventeen  hundred 
dollars  of  the  scrip  of  the  corporation  stock 

of    Alexandria;     the     dividend     and 

46  ♦interest  thereon  as  it  shall  be  declared 
from  time  to  time,  she  is  to  receive 

regularly  during  her  life  aforesaid;  and  the 
stocks  or  principal  at  her  decease  to  be 
equally  divided  among  her  daughters,  Eliza- 
beth Johnston,  Jane  R.  Triplett,  and  her  son 
John  R.  Dale,  to  each  one-third,  or  their  de- 
scendants, should  they  or  either  of  them  die 
before  their  mother.  The  descendants  of  said 
deceased  child  receiving  the  same  share  or 
portion  which  the  parent  or  parents,  if  liv- 
ing at  the  time  of  the  death  of  the  said  Jane 
Dale,  would  be  entitled  to,  and  no  more. 

3.  I  bequeath  in  trust  to  my  said  executors 
for  the  use  of  my  niece  Rosanna  Dale,  twelve 
shares  of  the  capital  stock  of  the  bank  of 
Potomac,  Alexandria,  and  also  $1,000  of  the 
stock  scrip  of  the  corporation  of  Alexandria 
of  six  per  cent. — the  dividends  and  interest 
thereon  as  it  shall  fall  due  and  become  pay- 
able to  be  paid  over  to  her  during  her  natural 
life  by  my  said  executors,  and  at  her  death 
the  capital  stock  aforesaid  to  be  divided 
among  her  sisters.  Elizabeth  Johnston,  Jane 
R.  Triplett,  and  her  brother  John  R.  Dale,  in 
three  equal  parts,  or  in  case  of  their  death 
to  their  descendants,  in  the  manner  stated 
in  my  second  bequest  mutatis  mutandis. 

6.  In  like  manner  I  devise  and  bequeath  to 
my  said  executors  in  trust  for  my  nephew  John 
Dale,  and  his  children  my  farm  in  Fairfax 
county.  Virginia,  called  "Springdale,"  and  on 
which  he  now  resides,  and  also  ten  shares  of 
the  capital  stock  of  the  Bank  of  Potomac. 


Alexandria,  and  fifty  shares  of  the  capital 
stock  of  the  Fire  Insurance  company  of 
Alexandria,  and  also  two  and  a  fourth  shares 
of  the  Little  river  turnpike  road  stock;  sub- 
ject, however,  to  the  full  and  comfortable 
maintenance  and  support  of  his  mother  and 
sister  Rosanna,  during  their  natural  lives,  to 
be  judged  of  by  my  said  executors 
47  hereinafter  named,  in  connection  *with 
the  annuities  already  stated;  and  in  the 
event  of  his  leaving  no  lawful  issue,  then  I 
devise  and  bequeath  it  to  the  children  of  his 
sisters  Elizabeth  Johnston  and  Jane  R.  Trip- 
lett, to  each  of  their  offspring  a  moiety 
thereof. 

John  R.  Dale  died  in  1862,  leaving  several 
children,  and  having  in  his  lifetime  made  a 
deed  by  which  he  conveyed  the  Springdale 
farm  to  a  trustee  to  secure  certain  debts 
therein  mentioned;  and  Jane  Dale  his 
mother  died  previous   to   1867. 

There  were  several  reports  in  the  cause  by 
a  commissioner,  and  one  made  in  1867  in 
which  he  reported  that  the  fire  insurance 
company  had  gone  into  liquidation  and  the 
amount  paid  on  John  R.  Dale's  stock  was 
$575.00  and  the  income  from  the  corporation 
stock  he  states  at  $30  a  year,  making  the  in- 
come from  these  sources  $64.50  a  year,  and 
he  reports  the  other  stocks  as  worthless.  In 
May,  1871,  he  reports  that  $12  a  month  would 
be  a  proper  allowance  for  the  board  of 
Rosanna  Dale.  And  he  reports  that  Mrs. 
Triplett  had  supported  her  for  ten  years; 
and  allowing  at  the  rate  of  $12  a  month  for 
board,  and  $25  a  year  for  clothing,  he  makes 
due  her  for  these  ten  years  $1,690,  of  which 
she  had  received  $972;  leaving  still  due  to 
Mrs.  Triplett  $718. 

In  June,  1871,  there  was  a  decree  for  the 
sale  of  the  land;  on  the  terms  of  one-fifth 
cash  and  the  residue  in  three  equal  instal- 
ments. And  the  sale  having  been  reported 
by  the  commissioner  in  November,  1871, 
another  decree  was  macPe  directing  the  com- 
missioner to  pay  to  Mrs.  Triplett  the  amount 
of  the  purchase  money  in  his  hands  as  a 
credit  on  her  account,  and  commissioners 
were  appointed  to  sell  the  stock.  And  the 
plaintiff  R.  H.  Cockerille  having  filed  a  pe- 
tition in  the  cause,  the  subject  of  the  peti- 
tion was  referred  to  the  commissioner 
for  inquiry  and  report;  and  the 
48  *question  as  to  the  amount  of  allow- 
ance for  Rosanna'  Dale  was  reserved. 
At  the  June  term,  1875,  the  cause  came  on 
again  to  be  heard  when  the  court  held  that 
though  the  interest  of  John  R.  Dale  in  the 
land  in  the  proceedings  mentioned  was  con- 
verted into  a  fee  absolute,  and  was  subject 
to  his  debts,  that  he  took  it  also  subject  to  the 
charge  for  the  support  of  his  mother  and 
sister  Rosanna  Dale;  and  that  this  charge 
was  good  against  him,  and  superior  there- 
fore, to  the  rights  of  any  one  claiming  by, 
through  or  under  him;  and  that  his  creditors 
could  occupy  no  better  position  than  he 
might  himself  claim,  and  must  take  his  prop- 
erty subject  to  the  charge  created  upon  it 
under  the  will  of  John  Richards.  It  was 
therefore  decreed  that  the  fund  derived  from 
the  sale  of  said  land  be  held  subject  primar- 
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ily  to  the  support  of  the  said  Rosanna  Dale 
to  the  full  extent  of  the  amount  necessary 
to  her  support.  And  $12  per  month  was  al- 
lowed for  that  object.  And  it  appearing 
that  said  Rosanna  Dale  was  non  compos 
mentis  and  that  there  was  at  least  $250  then 
due  for  her  support,  a  trustee  was  appointed 
for  her,  and  the  commissioner  who  sold  the 
land  was  directed  to  pay  over  that  sum  to 
the  trustee.  And  a  commissioner  was  di- 
rected to  state  the  amount  due  then  for  the 
support  of  said  Rosanna  Dale  upon  the  basis 
of  $12  per  month,  and  to  ascertain  the  amount 
of  the  funds  in  this  cause,  &c.  From  this 
decree  Cockerille  applied  to  this  court  for 
an  appeal;  which  was  allowed. 

Francis  L.  Smith,  Jr.,  for  the  appellant. 
S.  F.  Beach,  for  the  appellees. 
ANDERSON,   J.,    delivered    the    opinion 
of  the  court. 
49  ♦The  court  is  of  opinion  that  there  is 

no  error  in  the  decree  af  the  circuit 
court.  The  devise  and  bequest  of  John 
Richards,  by  the  6th  clause  of  his  will  to 
John  Dale  charges  both  the  devise  and  the 
legacy  with  the  full  and  comfortable  main- 
tenance and  support  of  his  mother  and  sister 
Rosanna  during  their  natural  lives,  in  con- 
nection with  the  annuities  bequeathed  to 
them  by  previous  clauses  of  his  will.  And 
although  said  devise  and  bequest  are  subject 
to  the  debts  of  John  Dale,  they  are  only  lia- 
ble therefor  subject  to  the  charge  aforesaid 
in  favor  of  his  sister  Rosanna,  his  mother 
being  dead.  The  said  clause  in  favor  of  his 
sister  Rosanna  was  a  charge  on  the  land  and 
personal  bequest  in  the  hands  of  John  Dale. 
The  judgment  creditor  can  occupy  no  better 
position  than  his  debtor. 

The  court  is  further  of  opinion  that  it  does 
not  appear  from  the  will  that  the  testator 
intended  to  make  the  legacy  liable  to  the 
charge  prior  to  the  real  estate,  both  species 
of  property  are  chargeable  pro  rata  with  the 
maintenance  and  support  of  Rosanna  during 
her  life.  Elliott  v.  Carter,  9  Gratt.  541.  But 
it  appears  that  only  $575,00  of  the  stocks  of 
which  the  legacy  consists  survive,  which  is 
insufficient  to  satisfy  the  amount  charged  on 
the  devise  and  bequest  which  is  in  arrear, 
and  that  the  net  proceeds  of  the  sale  of  the 
land  will  not  yield  a  sum  sufficient  to  pay  the 
annual  charge  for  the  maintenance  and  sup- 
port of  Rosanna  Dale  during  her  life.  We 
are  of  opinion  therefore  that  there  is  no  error 
in  the  decree  directing  the  fund  to  be  paid  to 
the  executor  to  be  administered  in  accord- 
ance with  the  provisions  of  the  will. 

But  the  fund  may  not  be  exhausted  in  the 
support  and  maintenance  of  Rosanna  during 
her  life.  What  remains,  if  any,  is  chargeable 
with  the  payment  of  the  debts  of  John  Dale. 
The  decree  is  interlocutory,  and  the  case 
has  to  go  back;  and  the  circuit  court 
SO  will  *make  such  order  as  shall  be 
necessary  and  proper  to  secure  the 
application  of  such  sum  as  may  remain  after 
the  death  of  Rosanna  Dale  to  the  payment 
of  the  appellant's  debt.  We  are  of  opinion 
therefore  to  affirm  the  decree  of  the  circuit 
court. 

Decree  affirmed. 


ex'or  V. 

March  Term, 


48,  50,  wu  a 

Morriss  ft  als. 

Richmond. 


1880, 

R  by  his  will  giTcs  to  his  wife  E  for  life  certain  real 
estate,  with  power  of  appointment  by  deed  or  viO 
among  their  descendants,  so  that  not  more  thaa  ooc- 
half  shall  be  given  to  any  one.  If  she  does  not  ap- 
point it  shall  pass  to  his  children.  By  a  c«dicil  be 
give  her  permission  to  sell  and  reinvest  in  other 
lands  upon  the  same  trusts,  but  adds — but  snbjea 
to  the  following  qualification,  that  is  to  say — that 
whatever  she  shall  by  will,  deed,  or  otherwise  give 
beneficially  to  any  of  my  descendants,  the  same  shall 
be  not  given  absolutely  to  such  descendant  or  de- 
scendants so  as  to  be  under  his  or  her  control,  but 
given  in  trust  to  him  or  her,  and  in  case  of  a  fe- 
male to  her  sole  and  separate  use.  E  by  her  vill 
gives  the  property  to  twenty  of  her  grandchildren, 
though  in  very  unequal  proportions,  directs  the  land 
shall  not  be  sold  for  six  years,  that  her  executor 
shall  hold  it  in  the  meantime,  and  when  sold  he  shaD 
divide  the  proceeds  of  sale,  and  invest  the  portion  of 
each  for  him  or  her,  and  pay  it  to  each  one  on  his  or 
her  arrival  at  the  age  of  twenty-one  years.     Held: 

1.  'Wills — Conatracttoii.* — That  the  will  and 
codicil  of  R  required  the  provision  made  by  C 
under  the  power  vested  in  her,  for  her  grand- 
children, should  be  in  trust  for  the  several  bene- 
ficiaries, and  for  the  separate  use  of  the  females: 
that  the  power  vested  in  the  executor  by  her  wiC 
which  must  terminate  as  to  each  one  as  he  or  she 
arrived  at  the  age  of  twenty-one  years,  did  not 
constitute  him  such  a  trustee  for  the  grandchil- 
dren as  satisfied  the  win  and  codicil  of  R;  and 
that  the  appointment  was  therefore  invalid. 

2.  Same  —  SvfllcleneT  of  Bzecntlon  off 
Poorer — Caae  at  Bar. — It  is  not  a  case  of 
the  defective  execution  of  the  power,  which  a 
court  of  equity  will  remedy. 

This  was  a  suit  in  equity  in  the  chancery 
court  of  the  city  of  Richmond,  bronsrht 
5S  in  November,  1876,  by  ♦Charles  Y.  Mor- 
riss and  others,  infants,  by  their  next 
friend  Robert  F.  Morriss,  against  Charles  Y. 
Morriss,  executor  of  Elizabeth  A,  Morriss, 
Richard  G.  Morriss,  and  Garland  Morriss, 
persons  of  full  age,  and  a  number  of  others 
infant  grandchildren  of  said  Elizabeth  A. 
Morriss.  The  object  of  the  suit  was  to  have 
a  construction  of  the  wills  of  Richard  G. 
Morriss,  deceased,  and  of  his  widow  said 
Elizabeth  A.  Morriss,  in  relation  to  a  devise 
by  said  Richard  G.  Morriss  to  his  widow  for 
life  of  certain  property  on  Franklin,  Adams, 


'Restraint  npan  Alleaatloa. — ^The  principal 
case  is  cited  in  McClure  v.  Cook,  39  W.  Va.  58o. 

It  is  also  cited  in  Freeman  v.  Eacho,  79  Va.  45.  to 
sustain  the  proposition  that  equity  will  relieve  where 
the  execution  of  a  power  is  defective.  See  also  Foo- 
tain  V.  Ravenel,  17  How.  (U.  S.)  369;  Knight  v.  Var- 
borough,  Gilm.  (Va.)  27;  18  Am.  ft  Eng.  Enc  of  Law. 
980. 

In  McCamant,  Ex*or,'#f  a/,  v.  Nuckols  ft  wife  ff 
aU.,  85  Va.  331,  it  was  held  that  where  a  testator  ceo- 
ferred  upon  his  wife  absolute  control  over  the  distri- 
bution and  division  of  his  land  among  his  childrca, 
the  courts  could  not  question,  interfere  with  or  sa- 
pervise  her  judgment  as  deliberately  expre»ed  in  ker 
will.  Citing  Morriss*  Ex*or  v.  Morriss,  33  GratL  tt 
pp.  81-2. 
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and  Main  streets  in  the  city  of  Richmond, 
with  power  of  appointment,  and  of  the  de- 
vise by  her  of  said  property  by  her  will. 

When  the  suit  was  commenced  it  does  not 
appear  that  there  was  any  question  of  the 
validity  of  the  appointment  made  by  Mrs. 
Mornss,  she  having  disposed  of  it,  though 
in  unequal  portions,  among  twenty  of  her 
grandchildren;  but  in  the  progress  of  the 
cause  the  question  came  up  whether  Mrs. 
Morriss  had  made  a  valid  appointment;  and 
if  she  had  not,  then  under  the  will  of  Rich- 
ard G.  Morriss  the  property  went  to  his  chil- 
dren. The  provisions  in  the  will  and  second 
codicil  of  Richard  G.  Morriss  and  in  the  will 
of  Mrs.  Morriss,  under  which  these  ques- 
tions arise  are  sufficiently  set  out  in  the 
opinion  of  Judge  Moncure. 

The  cause  came  on  to  be  heard  on  the  18th 
of  January,  1879,  when  the  court  decreed  as 
follows:  On  consideration  whereof  the  court, 
being  asked  to  pass  upon  the  rights  of  the 
plaintiffs  and  of  the  other  grandchildren  of 
the  said  Richard  G.  Morriss.  deceased,  claim- 
ing under  the  will  of  the  said  Elizabeth  Anne 
Morriss  as  objects  of  her  appointment  under 
the  power  conferred  upon  her  by  the  will  of 
said  Richard  G.  Morriss,  is  of  opinion,  for 
reasons  stated  in  writing  and  hereby  made 
a  part  of  the  record,  but  not  to  be  cop- 
53  ied  *in  the  order-book,  that  by  the  true 
construction  of  the  will  of  the  said 
Richard  G.  Morriss,  by  the  second  clause 
thereof,  a  life  estate  was  given  to  the  said 
Elizabeth  Anne  Morriss  in  the  property  em- 
braced in  said  clause  and  to  the  power  of 
appointment  of  the  remainder  in  fee  among 
the  descendants  of  the  said  testator,  Richard 
G.  Morriss,  subject  to  the  trusts  prescribed 
by  the  second  codicil  of  his  will;  and  that,  in 
default  of  such  appointment,  the  said  prop- 
erty passed  in  fee  to  the  four  children  of  the 
testator  Richard  G.  Morriss  in  equal  parts; 
that  the  attempted  exercise  of  said  power  by 
the  sajd  Elizabeth  Anrie  Morriss  in  her  will 
was  defective  in  matter  of  substance,  in  this, 
that  by  said  appointment  the  property  was 
given  absolutely  and  not  in  trust,  as  pre- 
scribed by  the  requirements  of  the  said  sec- 
ond codicil  to  the  will  of  the  said  R.  G.  Mor- 
riss; and  that  this  court  has  no  discretion  or 
jurisdiction  to  aid  and  correct  such  defect  in 
matter  of  substance  and  body  of  the  powers, 
and  that  if  such  discretion  or  jurisdiction  ex- 
isted at  all,  it  could  not  be  exercised  in  favor 
of  grandchildren  (who  are  volunteers  and 
stand  upon  neither  a  valuable  nor  meritor- 
ious consideration),  against  the  children  of 
the  testator  and  author  of  the  power,  who 
are  alike  his  devisees  and  heirs-at-law. 

The  court  doth  therefore  adjudge,  order, 
and  decree  that  the  said  appointment  to  the 
plaintiff,  Charles  Y.  Morriss,  Jr.,  and  the 
other  grandchildren  aforesaid,  of  the  Frank- 
lin. Adams,  and  Main  street  lot  by  the  said 
Elizabeth  Anne  Morriss,  was  not  a  good  and 
valid  appointment  under  the  said  power,  and 
that  it  is  void,  aad  that  on  the  death  of  the 
said  Elizabeth  Anne  Morriss,  the  four  chil- 
dren of  the  testator  Richard  G.  Morriss,  to- 
wit:  Charles  Y.  Morriss,  Robert  F.  Morriss, 
Anne    E.    Barrett,   and    Marcella    C.    Ham- 


mond, each  took  the  equal  undivided  fourth 
part  of  said  lot  in  fee  simple  absolute. 

54  ♦And  thereupon  Mrs.  Morriss'  exec- 
utor obtained  an  appeal  to  this  court. 

John  A-  Meredith,  for  the  appellant. 

John  Howard  and  John  Lyon,  for  the  ap- 
pellees. 

MONCURE,  P.  Richard  G.  Morri  y.  a 
wealthy  gentleman  late  of  the  city  of  Rich- 
mond, died  in  that  city  in  May,  1867;  leav- 
ing a  wife  and  four  children,  and  a  large 
number  of  grandchildren  surviving  him ;  and 
leaving  a  will  and  two  codicils,  which,  after 
his  death,  to-wit:  on  the  21st  day  of  May, 
1867,  were  proved  and  ordered  to  be  re- 
corded in  the  circuit  court  of  said  city;  the 
will  bearing  date  on  the  12th  day  of  Decem- 
ber, 1866;  the  first  codicil  on  the  6th  day  of 
January,  1867;  and  the  second  codicil  on  the 
12th  day  of  May,  1867.  By  the  1st  clause  of 
his  will,  he  gave  to  his  wife,  besides  all  his 
plate,  "an  annuity  during  her  life  of  two 
thousand  dollars,  to  be  paid  her  by  half 
yearly  instalments  of  one  thousand  dollars 
each,  in  gold,  or  in  its  equivalent  at  the  time 
of  such  payment,"  &c.  The  2d  clause  of.  the 
will  is  in  these  words: 

"2.  I  give  to  my  wife,  during  her  life,  my 
lots  in  the  city  of  Richmond  aforesaid,  on 
Franklin  street.  Adams  street  and  Main 
street,  containing  in  all  one  acre  of  ground 
or  thereabouts,  whereon  I  now  reside,  and  all 
the  buildings  and  improvements  thereon, 
together  with  all  the  household  and  kitchen 
furniture  and  cows  on  the  said  lots  or  used 
with  them.  All  which  property,  real  and 
personal,  in  this  clause  mentioned,  I  more- 
over put  under  the  power  and  control  of  my 
said  wife,  to  give  absolutely  in  such  other 
manner  as  she  shall  think  fit,  from  time  to 
time  while  she  lives,  by  deed  or  other  instru- 
ment or  mode  appropriate  in  law  for  giving 
the   particular  kind  of  property  she  shall 

55  so  give,  or  after  ♦her  decease  by  her 
last  will  and  testament,  to  such  one  or 

more  of  my  descendants,  and  in  such  par- 
cels or  portions  as  she  shall  think  proper, 
save  and  except  that  not  more  than  one-half 
of  the  ground  in  the  lots  aforesaid,  shall  be 
given  by  her  to  any  one  of  my  descendants, 
and  whatever  parcel  or  parcels,  portion  or 
portions  of  the  said  property  she  shall,  in 
any  of  the  said  ways,  dispose  of,  the  same 
shall  not  be  taken  into. account  or  estimate, 
as  an  advancement  out  of  my  estate,  in  any 
division  hereinafter  directed  to  be  made. 
Whatever  of  the  said  property,  real  and  per- 
sonal, in  this  clause  mentioned,  shall  not 
have  been  so  disposed  of  by  her,  the  same  at 
her  decease,  shall  be  divided  equally  between 
and  among  all  my  children  then  living  and 
the  descendants  of  them  who  may  be  dead; 
the  descendants,  of  any  predeceased  child  to 
take  among  them  per  stirpes,  the  share  to 
which  such  predeceased  child  would,  if  living, 
have  been  entitled,  and  if  any  of  my  children 
shall  have  died  leaving  no  lawful  issue  then 
living,  all  of  the  said  property  not  so  disposed 
of,  shall  be  divided  among  my  then  surviv- 
ing children  and  the  then  living  descendants 
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(taking  in  manner  aforesaid)  of  such  as 
may  be  dead." 

In  the  remaining  clauses  of  the  will  the 
testator  disposed  of  the  remainder  of  his 
estate  showing  that  he  had  made  advance- 
ments to  his  four  children  respectively, 
amounting  to  upwards  of  thirty  thousand 
dollars  to  each  of  them. 

In  the  first  codicil  to  the  will,  no  notice  is 
taken  of  the  bequest  contained  in  the  2nd 
clause  of  the  will. 

In  the  second  codicil  thereto,  is  the  follow- 
ing provision  affecting  that  bequest,  viz: 

"I;  Considering  that  it  may  promote  the 
comfort  of  my  beloved  wife  to  reside  else- 
where than  in  the  city  of  Richmond,  I  hereby 
authorize  a  sale  to  be  made  with  the  consent 
and  concurrence  of  herself  and  my 
5€  ♦sons,  Charles  Y.  Morriss  and  Robert 
G.  Morriss,  or  the  survivor  of  them, 
if  either  shall  have  departed  this  life  before 
sale  is  made,  of  my  lots  in  the  city  of  Rich- 
mond aforesaid,  on  Franklin  street,  Adams 
street  and  Main  street,  containing,  in  all, 
one  acre  of  ground  or  thereabouts,  whereon 
I  now  reside,  and  all  the  buildings  and  im- 
provements thereon,  and  all  the  personal 
property  which  therewith  I  have  in  my  last 
will  and  testament  given  to  my  said  wife 
during  her  life,  with  power  to  dispose  of  the 
same  in  her  lifetime  or  after  her  death,  as 
in  and  by  the  said  last  will  and  testament  is 
fully  and  at  large  expressed;  and  in  case 
such  sale  be  made,  I  direct  that  all  the  pro- 
ceeds thence  arising  shall  be  invested  as  fol- 
lows, to  wit:  the  proceeds  arising  from  the 
sale  of  the  real  estate  shall  be  invested  in 
the  purchase  of  other  real  estate  in  the 
State  of  Virginia  or  elsewhere,  as  my  said 
wife  with  the  concurrence  of  my  said  sons, 
or  of  one  of  them  in  case  of  death  or  dis- 
agreement, shall  determine,  and  the  proceeds 
arising  from  the  sale  of  the  personal  estate 
shall  be  invested  in  the  purchase  of  other 
household  and  kitchen  furniture  and  appli- 
ances for  housekeeping  as  my  said  wife, 
with    the    like    concurrence,  shall  determine. 

"The  whole  of  which,  both  real  and  per- 
sonal estate,  so  newly  acquired,  shall  be  held 
to  the  same  uses,  intents  and  purposes,  and 
subject  to  the  like  interests  and  power  in  my 

wife  as  is  by  my  said  last and  testament 

given  her,  in  regard  to  the  real  and  personal 
estate  hereby  permitted  to  be  sold  during  her 
life,  but  subject  it  to  the  following  qualifica- 
tion, that  is  to  say,  that  whatever  she  shall, 
by  will,  deed  or  otherwise,  give  beneficially 
to  any  of  my  descendants,  the  same  shall  be 
not  given  absolutely  to  such  descendant  or 
descendants,  so  as  to  be  under  his  or 
57  her  control,  but  ♦given  in  trust  for  him 
or  her,  and  in  case  of  a  female  to  her 
sole  and  separate  use." 

Elizabeth  Anne  Morriss,  widow  of  the 
said  Richard  G.  Morriss.  afterwards  died  in 
said  city,  where  she  resided  at  the  time  of 
her  death,  leaving  a  will  which  was  duly 
proved  and  recorded  in  the  chancery  court  of 
the  said  city  on  the  8th  day  of  October,  1872. 
The  4th,  5th.  6th,  7th  and  8th  clauses  of  the 
said  will  relate  (and  are  the  only  portion 
thereof  relating)  to  the  said  lots  of  ground 


on  Franklin,  Adams  and  Main  streets,  con- 
taining in  ail  one  acre  of  ground  or  thcre- 
'^'"ts.  mentioned  in  the  will  of  the  said 
Richard  G.  Morriss  as  aforesaid,  and  are 
as  follows: 

"4.  My  beloved  husband,  the  late  Richard 
G.  Morriss,  having  in  his  last  w^ill  and  testa- 
ment, which  was  duly  proved  and  admitted 
to  probate  on  the  2d  day  of  May,  1867,  in  the 
circuit  court  of  the  city  of  Richmond,  given 
me  the  power,  subject  to  certain  conditions 
in  said  will,  which  are  therein  more  particn- 
larly  set  forth,  to  dispose,  either  by  deed  or 

I  will,  of  the  lots  in  the  city  of  Richmond,  on 

I  Franklin  street,  Adams  street  and  Main 
street,  containing  in  all  one  acre  of  ground 
or  thereabouts,  with  all  the  buildings,  aod 
improvements  thereon  (whereon  I  now  re- 
side), I  do  hereby  make  the  following  dispo- 
sition of  the  same,  by  virtue  of  the  power 
and  authority  given  to  me  by  the  said  last 
will  and  testament  of  my  late  husband. 

"5th.  As  the  real  estate  mentioned  and 
described   in  the  4th  clause  is  not    susceptible 

i  of  judicious  division  among  my  grandchil- 
dren, I  desire  that  it  shall  be  kept  together 

I  for  six  years  from  the  date  of  my  death, 
unless  my  executor  shall  deem  an  earlier  sale 
judicious;  and  it  shall  during  that  time,  or 
until  it  IS  sold,  be  under  my  executor's  full 
control  and  management,  and  he  shall  dis- 
pose of  the  rents  and  profits  of  the  same  as 

I  have  heretofore  directed. 
58  ♦**6th.  I  hereby  direct  at  the  expira- 

tion of  six  years  from  the  time  of  my 
death,  or  at  such  earlier  period  as  my  execu- 
tor may  deem  most  judicious,  he  shall  pro- 
ceed to  sell,  all  of  the  real  estate  metioned 
in  the  4th  section  of  this  will,  for  the  benefit 
of  those  of  my  grandchildren  whom  I  shall 
hereafter  name,  and  in  making  said  sale,  my 
executor  is  hereby  authorized  and  fully  em- 
powered to  sell  of  my  said  real  estate,  upon 
such  terms,  as  to  the  time  and  cash  pay- 
ments for  the  same,  as  he  may  deem  mo«!i 
judicious  and  advisable.  Before  making  sale 
of  said  real  estate,  my  executor  shall  cause 
a  survey  to  be  made  of  all  the  same,  and  al- 
so cause  its  division  to  be  made  into  two 
equal  portions  as  to  quantity,  but  not  as  to 
value.  The  division  line  of  said  property 
shall  commence  on  Adams  street  in  the  cen- 
tre of  said  real  estate,  and  shall  run  in  a  di- 
rect line  entirely  through  said  real  estate, 
from  Adams  street  to  the  line  of  Joseph  R. 
Anderson's  lot,  leaving  the  same  depth  of 
land  on  either  side  of  said  line;  and  in  said 
division  of  said  real  estate  into  two  equal 
parts  as  to  quantity,  one-half  of  said  real 
estate  shall  front  on  Franklin  street,  and  the 
other  half  shall  front  on  Main  street;  and 
the  buildings  and  other  improvements  on 
each  half  of  said  real  estate  shall  be  sold 
with  and  regarded  as  a  part  and  portion 
thereof.  My  executor  shall  sell  the  portion 
of  land  which  shall  front  on  Franklin  street, 
with  all  the  buildings  and  improvements 
thereon,  for  the  sole  and  exclusive  use  and 
benefit  and  advantage  of  my  grandson  Gar- 
land Morriss,  son  of  Charles  Y.  Morriss  and 
Pauline  B.  Morriss,  and  of  my  grandson 
Charles  Y.   Morriss,  the  son   of  Robert  F. 
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the    following    grandchildren,    Richard    G. 

Morriss,   Mary   Anderson    Morriss,   Walter 

Clarance  Morriss,  Charles  Yancey  Morriss, 

Willie  Marion  Morriss,  Virginia  Lee  Morriss, 

Elizabeth    Yancey    Morriss,   Julia    Cornelia 

_     Morriss    and    Laurance    Burr    Morriss,   the 

executor  ♦shall  sell  the  portion  of  real    children  of  m^  son  Charles  Yancey  Morriss 

estate  as  aforesaid,  for  the  benefit  of    and  of  his  wife  Pauline  B.  Morriss,  and  to 


Morriss  and  of  Emma  Morriss,  and  of  my 
granddaughter  Betty  Hammond,  the  child 
of  Edward  L.  Hammond  and  of  Marcella  C. 
Hammond,  and  of  my  grandson  Morriss 
Gregory  Barrett,  a  son  of  W.  N.  Barrett  and 
Anne   Elizabeth    Barrett.    When   my 


my  four  grandchildren  as  aforesaid,  he  shall, 
after  deducting  from  the  gross  amount  of 
said  sale,  a  sum  sufficient  to  meet  all  the 
expenses  attending  said  sale,  proceed  to  di- 
vide the  total  net  amount  of  said  sale  into 
four  equal  sums,  which  arc  to  be  divided, 
share  and  share  alike,  among  my  four  grand- 
children," (naming  them,)  "as  aforesaid." 
"My  executor  is  further  directed  to  invest 
judiciously,  for  each  of  my  four  grandchil- 
dren as  aforesaid,  his  or  her  portions  as 
aforesaid,  during  his  or  her  minority,  and 
also  all  interest  which  may  accrue  from  said 
investments,  until  they  shall  each,  respect- 
ively, reach  the  age  of  21  years,  when  my 
executor  shall  pay,  or  cause  to  be  paid,  to 
each  of  my  four  grandchildren  as  aforesaid, 
their  distributable  share  of  said  real  estate, 
with  such  interest  thereon  as  has  accrued 
from  their  investments.  Should,  however, 
the  necessities  of  either  of  my  four  grand- 
children as  aforesaid,  in  the  opinion  of  my 
executor,  render  the  expenditure  of  either 
the  principal  or  interest  of  their  said  dis- 
tributive share  necessary  for  their  proper 
maintenance  and  education,  he  is  hereby 
authorized  to  make  such  expenditure  as  he 
may  deem  advisable  for  the  purposes  afore- 
said. Should  my  grandchild  Garland  Mor- 
riss die  before  attaining  the  age  of  21  years, 
I  direct  that  his  portion  as  aforesaid,  of  the 
money  arising  from  the  sale  of  real  estate 


Chapman  Wilson  Morriss,  a  child  of  my  son, 
Robert  F.  Morriss  and  oif  his  wife  Emma 
Morriss,  and  to  Betty  Yancey  Barrett,  Mar- 
cella C.  Barrett,  Herndon  Barrett,  Julia 
Cornelia  Barrett,  Pomeroy  Barrett,  children 
of  my  daughter  Anne  Elizabeth  Barrett,  the 
wife  of  W.  N.  Barrett,  and  to  a  female 
child  of  said  Anne  E.  Barrett  and  W.  N. 
Barrett,  now  about  two  years  old,  who  has 
not  been  named,  bat  is  called  *baby'.  I  di- 
rect that  the  half  of  said  real  estate  as  afore- 
mentioned, which,  upon  the  division  of  the 
whole  real  estate  upon  which  I  now  reside 
into  two  equal  portions  as  to  quantity,  shall 
constitute     that     half     or     portion     which 

fronts  on  Main  street,  shall,  at 
61        ♦the  expiration  of  six  years  from  my 

death,  or  sooner  if  an  earlier  sale  is 
deemed  advisable  by  my  executor,  be  sold 
by  my  executor  for  the  sole  tf«c,  benefit  and 
advantage  of  my  grandchildren  as  above 
named  upon  such  terms,  as  to  the  cash  and 
time  payments  for  the  same,  as  my  execu- 
tor may  deem  best. 

"My  executor,  after  deducting  from  the 
gross  amount  of  the  proceeds  of  such  sale, 
a  sum  sufficient  to  meet  all  the  expenses 
attending  said  sale,  shall  divide  the  total  net 
amounts  of  said  sale  into  sixteen  equal  sums 
or  amounts,  which  are  to  be  divided  (share 
and  share  alike)  among  my  sixteen  grand- 
children as  before  mentioned,  each   taking 


as  aforesaid,  shall  be  equally  divided  among  ,  one-sixteenth  part  of  the  total  of  net  pro- 


the  other  children  of  Charles  Y.  Morriss  and 
Pauline  B.  Morriss  who  were  born  at  the 
time  of  the  execution  of  this  will  and  who 
may  be  alive  at  the  time  of  the  death  of  my 
said  grandchild.  Garland   Morriss. 

"In  the  event  of  the  death  of  my  grand- 
child. Charles  Y.  Morriss,  son  of  Robert  F. 
Morriss,  or  of  Betty  Hammond,  daughter  of 
Marcella  C.  Hammond,  or  of  Morriss  Greg- 
ory Barrett,  or  of  either  of  them,  be- 
00  fore  ^attaining  the  age  of  21  years, 
then  the  portion  or  portions  aforesaid, 
which  they  or  each  of  them  were  to  have 
received,  shall  be  equally  divided  among 
those  of  my  grandchildren  whose  names  ap- 
pear in  the  second  clause  of  this  will  and 
who  shall  be  living  at  the  time  of  the  death 
or  deaths  of  either  of  my  three  grandchil- 
dren as  aforesaid. 

"7th.  Having  m  the  6th  clause  of  this  will. 
by  virtue  of  the  authority  and  power  vested 
in  me  by  my  last  will  and  testament  of  my 
late  husband,  devised  one-half  of  the  real  es- 
tate which  is  described  in  the  4th  section  or 
clause  of  my  will,  with  the  buildings  and 
improvements  thereon,  to  four  of  my  grand- 
children as  aforementioned,  and  directed  its 
sale  for  their  exclusive,  sole  use,  benefit  and 
advantage,  I  hereby  give  that  half  of  afore- 
said real  estate,  which,  in  the  division  I 
have  directed,  shall  front  on  Main  street,  to 


ceeds  of  said  sale. 

"My  executor  is  further  directed  to  invest 
judiciously  for  each  of  my  grandchildren  as 
aforementioned,  his  or  her  share  or  portion 
as  aforesaid,  ami  also  all  the  interest  which 
may  accrue  from  said  investment,  until  they 
shall  each  respectively  attain  the  age  of 
twenty-one  years,  when  my  executor  shall 
pay  to  each  of  my  sixteen  grandchildren  as 
aforesaid,  their  distributable  shares  of  said 
sale  of  real  estate,  with  such  interest  thereon 
as  may  have  accrued  from  said  investment 
during  their  respective  minorities.  Should, 
however,  in  the  opinion  of  my  executor,  the 
necessities  of  any  one  or  more  of  my  afore- 
mentioned grandchildren  render  either  the 
principal  or  interest  of  their  said  distributa- 
ble shares  essential  for  their  proper  main- 
tenance and  education,  my  executor  is  here- 
by directed  in  such  case,  to  make  such  ex- 
penditure of  either  the  principal  or  interest 
of  the  shares  as  aforesaid,  as  he  may  deem  ju- 
dicious for  the  proper  maintenance  and  edu- 
cation of  any  one  or  more  of  my  grandchil- 
dren as  aforementioned. 

"Should  any  one  or  more  of  mv  grand- 
children as  aforementioned,  die  before 
68  attaining  the  age  of  twenty-one  *years. 
I  direct  in  that  event,  that  the  dis- 
tributable share  or  shares  of  such  decedent 
or  decedents,  shall  be  equally  divided  among 
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those  of  my  grandchildren  who  are  named 
in  this,  the  seventh  clause  of  my  will,  who 
may  be  living  at  the  time  of  such  death  or 
deaths. 

"8th.  In  disposing  by  this  my  last  will 
and  testament  of  the  real  and  personal  prop- 
erty of  which  my  beloved  husband  in  his 
last  will  gave  me  the  absolute  testamentary 
control,  I  have  given  it  to  my  grandchil- 
dren as  my  dear  children  have  been  provid- 
ed for  in  the  will  of  my  husband. 

"9th.  I  appoint  my  son  Charles  Y.  Morriss 
executor,"  &c. 

The  suit  in  which  the  decree  appealed 
from  in  this  case  was  rendered,  was  brought 
in  the  chancery  court  of  the  city  of  Rich- 
mond, on  the  20th  day  of  November,  1876, 
by  some  of  the  parties  against  the  other  par- 
ties interested  in  the  provisions  hereinbefore 
recited  from  the  wills  of  Richard  G.  Morriss 
and  his  wife  Elizabeth  A.  Morriss,  for  the 
purpose  of  having  the  validity,  construction, 
and  effect  of  the  said  provisions  ascertained 
and  settled  by  the  court,  and  the  rights  of 
the  parties,  respectively,  in  regard  to  the 
same  adjudicated  by  the  court. 

The  will  of  the  testator  Richard  G.  Mor- 
riss, and  the  will  of  his  wife,  the  testatrix, 
Elizabeth  A.  Morriss,  the  construction  and 
effect  of  which,  on  a  particular  subject,  are 
involved  in  this  controversy,  seem  to  have 
been  drawn  by  counsel  among  the  most 
learned  and  distinguished  in  the  State,  and 
the  work  which  they  were  respectively  em- 
ployed as  legal  counsel  to  do,  appears  to 
have  been  plain  and  simple  in  its  nature; 
andMt  seems  to  be  wonderful,  that  so  much 
doubt  and  difficulty  should  have  resulted 
from  what  was  done  by  the  said  testator  and 
testatrix  in  the  matter,  that  the  same  was 
thereby  rendered  void  and  of  no  effect 
68  — in  ♦the  judgment  of  the  learned 
court  below.  That  judgment  was,  at 
first,  in  favor  of  the  validity  of  the  provi- 
sions in  question  of  the  said  two  wills,  and 
was  sustained  by  a  written  opinion  of  the 
learned  judge.  But  he  afterwards  changed 
his  opinion,  and  rendered  judgment  against 
the  validity  of  the  said  provisions.  No  man 
has  a  higher  respect  than  I  have  for  that  in- 
dividual; both  as  a  lawyer  and  as  a  gentle- 
man; and  I  am  glad  that  my  views  of  the 
subject  under  consideration,  are  sustained  by 
those  which  he  first  entertained  on  the  sub- 
ject; though  I  regret  very  much  that  he  aft- 
erwards changed  his  opinion.  He  may  be 
right  and  I  may  be  wrong;  but  as  I  am  of 
a  different  opinion,  I  must  be  governed  by 
mine  and  will  now  state  it. 

The  will  and  codicils  of  the  testator  seem 
to  have  been  written  by  William  Green.  We 
all  know  who  he  is.  He  was  a  subscribing 
witness  to  each  of  them.  The  will  of  the 
testatrix  seems  to  have  been  written  by  P. 
H.  Aylett,  who  was  a  subscribing  witness 
to  the  same.  We  all  know  who  he  was;  and 
why  there  should  be  any  doubt  or  difficulty 
as  to  the  meaning  and  effect  of  an  instru- 
ment prepared  by  them,  or  either  of  them, 
on  a  subject  which  seems  to  be  plain  in  its 
nature,  is  a  question  which  I  confess  I  can- 
not solve;  at  least  to  my  own  satisfaction. 


The  testator,  Richard  G.  Morriss,  was  a 
man  of  great  wealth.  He  resided  in  the  city 
of  Richmond,  where  a  great  deal,  if  not  most 
or  all  of  his  property  was  situated.  He  died 
leaving  a  wife  and  four  children,  besides  a 
great  many  grandchildren.  He  left  a  will,  by 
which  he  gave  to  his  wife  an  annuity  for 
life  of  two  thousand  dollars,  payable  in  half- 
yearly  instalments  of  one  thousand  dollars 
each,  in  gold  or  its  equivalent.  Besides  which, 
he  made  other  and  large  provisions  for  her. 
He  had  made  large  advancements  to  his 
four      children,      amounting      to      upwards 

of  thirty  thousand  dollars  each, 
M        *and  by  his  will  made  large  bequests 

to  them,  or  some  of  thern.  Having 
thus  made  the  most  ample  provision  for  his 
wife  and  all  his  children,  he  chose  to  set 
apart  one  acre  of  ground  in  the  city  of  Rich- 
mond with  the  improvements  thereon,  and 
place  the  same  at  the  disposal,  and  subject 
to  the  power  of  appointment,  of  his  wife; 
liifiiting  the  same  however  to  their  descend- 
ants according  to  her  pleasure,  "save  and 
except  that  not  more  than  one-half  of  the 
ground"  aforesaid  should  be  given  by  her  to 
any  one  of  his  descendants.  Now,  if  the 
testator,  having  thus  amply  provided  for  his 
wife  and  children,  had  chosen  to  have  given 
to  strangers,  an  acre  of  ground,  the  jfift 
would  not  only  have  been  legal  and  valid, 
but  might  have  been  very  reasonable,  and 
certainly  would  not  have  been  an  act  of 
which  his  family  could  justly  complain.  A 
fortiori,  they  cannot  complain  of  his  giving 
to  his  wife  and  the  mother  of  his  children, 
a  mere  power  of  appointment,  not  among 
strancrers,  but  among  his  and  his  wife's  de- 
scendants, their  own  blood.  He  was  about 
to  leave  this  world,  and  to  leave  his  wife 
behind  him,  with  a  family  of  children  amply 
provided  for,  and  a  large  number  of  grand- 
children, who  though  perhaps  not  then  in 
need,  some  of  them  at  least  might  soon 
thereafter  become  so.  Under  these  circum- 
stances, he  chose  to  leave  in  the  hands  of  his 
surviving  wife  an  acre  of  ground  in  the  city 
of  Richmond,  subject  to  a  life  estate  in  her, 
with  remainder  among  his  and  her  descend- 
ants as  she  might  appoint,  not  giving  to  one 
of  them  more  than  one-half  of  the  ground 
What  could  be  more  reasonable  than  such  a 
testamentary  provision  under  the  circum- 
stances? And  is  it  not  a  case  in  which  the 
court  should  lend  its  aid  to  the  testator,  to 
carry  out  his  reasonable  and  natural  pur- 
pose, rather  than  exercise  its  judicial  power 

to  thwart  such  a  purpose? 
65  *Under  the  will,  there  could  have  been 

no  doubt  nor  difficulty  as  to  its  mean- 
ing— **all  which  property,"  &c.,  after  fully 
and  plainly  describing  it.  "I  moreover  put 
under  the  power  and  control  of  my  said  wife, 
to  give,  absolutely,  or  in  such  other  mr.rr»er 
as  she  shall  think  fit,  from  time  to  time  while 
she  lives,  by  deed  or  other  instrument  .t 
mode  appropriate  in  law  for  giving  the  par- 
ticular kind  of  property  she  shall  so  pivc.  or 
after  her  decease  by  her  last  will  and  testa- 
ment, to  such  one  or  more  of  my  desrend- 
ants.  and  in  such  parcels  or  portions  as  ?he 
shall  think  proper;  save  and  except  that  not 
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more  than  one-half  of  the  ground  in  the 
lots  aforesaid  shall  be  given  by  her  to  any 
one  of  my  descendants." 

The  first  codicil  to  the  will,  dated  less  than 
a  month  after  the  will,  has  no  relation  to 
the  property  in  question.  The  second  codicil 
thereto,  dated  the  12th  day  of  May,  1867,  ex- 
actly five  months  after  the  date  of  the  will, 
has  some  relation  to  the  said  property,  and 
contains  the  words  which  have  produced  the 
difficulty  in  this  case,  but  which  I  humbly 
think  ought  not  to  have  produced  it.  The 
codicils  seem  to  have  been  written  by  the 
same  hand  which  wrote  the  will — the  hand  of 
the  same  able  lawyer.  In  the  second  codicil, 
the  testator,  in  the  first  clause,  surmises  that 
his  wife  may  prefer  to  remove  from  the  city 
of  Richmond,  and  to  sell  the  property  in 
controversy  and  invest  the  proceeds  of  sale 
elsewhere;  and  he  then  goes  on  to  dispose 
of  the  proceeds  of  sale,  or  the  property 
which  might  be  therewith  purchased  in  that 
event,  using  the  following  language: 

"The  whole  of  which,  both  real  and  per- 
sonal estate,  so  newly  acquired,  shall  be  held 
to  the  same  uses,  intents,  and  purposes  and 
subject  to  the  like  interests  and  power  in  my 
wife  as  is,  by  my  said  last  will,  given  her  in  re- 
gard to  the  real  and  personal  estate 
M  hereby  ♦permitted  to  be  sold  during 
her  life,  but  subject  it  to  the  following 
qualification,  that  is  to  say — that  whatever 
she  shall,  by  will,  deed  or  otherwise,  give 
beneficially  to  any  of  my  descendants,  the 
same  shall  not  be  given  absolutely  to  such 
descendant  or  descendants  so  as  to  be  under 
his  or  her  control,  but  given  in  trust  for 
him  or  her.  and  in  case  of  a  female,  to  her 
sole  and  separate  use." 

Now  it  is  doubtful,  to  say  the  least,  wheth- 
er this  codicil  has  any  effect  upon  the  will. 
The  codicil  seems  to  have  been  based  upon 
the  hypothesis  that  the  lots  mentioned  in 
the  will  might  be  sold  and  the  proceeds  of 
sale  invested  inthe  purchase  of  property  situ- 
ated elsewhere;  and  the  testator  then  goes 
on  to  provide  for  the  sale  of  the  property 
which  might  be  so  purchased.  A  sale  of  the 
property  as  it  stood  when  the  will  was 
made,  was  therein  amply  provided  for;  and 
there  may  have  been  no  occasion  for  making 
any  change  in  the  provision  of  the  will  on 
that  subject,  supposing  things  to  continue  to 
remain  at  the  time  of  the  sale  as  they  were  at 
the  date  of  the  will.  In  that  view  the  will 
would  stand  at  the  time  of  the  sale  as  it  was 
at  the  time  it  was  written,  and  the  second 
codicil  would  be,  in  effect,  as  if  it  had  never 
been  written;  that  is  a  mere  nullity  in  re- 
gard to  the  ground  in  question. 

But  it  is  unnecessary  to  take  that  view;  and 
reading  the  second  codicil  as  the  substitute 
of  the  will  in  regard  to  the  provision  for 
the  sale  of  the  ground,  can  there  be  any 
doubt  about  the  meaning  of  the  testator,  or 
^the  validity  of  the  act  of  the  testatrix  in 
'the  execution  of  the  power  of  sale  given  her 
by  the  second  codicil?  I  think  not. '^  In  nei- 
ther view  have  I  any  difficulty  in  ascertain- 


ond  codicil  which  can  give  rise  to  the  slight- 
est question  as  to  the  testator's  meaning; 
and  that  is  certainly  not  enough  to  frus- 
trate the  plain  language  of  the  will  and  the 
palpable  purpose  of  the  testator  as  there- 
in expressed.  Nothing  can  be  plainer  than 
the  will,  in  my  view  of  it,  either  as  to  ex- 
pression or  intention.  So  much  plainness  in 
the  will  ought  not  to  be  frustrated  by  so 
much  doubt  in  the  codicil,  if  it  does  not 
plainly  mean  what  the  will  means. 

Now  it  must  be  remembered  that  these 
descendants  of  the  testator  were  not  only 
numerous  but  were  of  extreme  youth.  One 
of  them  was  so  young  as  to  be  called  "baby;" 
perhaps  not  being  old  enough  to  have  ac- 
quired another  name,  even  before  the  death 
of  the  testatrix,  and  not  having  been  born 
before  the  testator's  death.  Of  course  it  was 
not  intended  that  these  infants  should  receive, 
or  have  power  to  dispose  of  the  property  ab- 
solutely during  their  infancy,  or  have  control 
of  it  during  that  period;  but  it  was  intended, 
that  during  that  period  at  least,  it  should  be 
"given  in  trust  for  him  or  her,  and  in  case 
of  a  female,  to  her  sole  and  separate  use." 
Can  it  be  supposed  that  these  vague  and 
doubtful  expressions  were  intended  to  change 
the  whole  meaning  of  the  will  in  regard  to 
the  trust  subject  thereby  created;  to  make 
void,  in  effect,  the  trust  created  by  the  will. 
Can  it  be  supposed  that  it  was  thereby  in- 
tended to  prevent  any  of  the  testator's  de- 
scendants after  arriving  at  lawful  age,  how- 
ever  discreet  and  prudent  they  might  be, 
from  having  the  charge  and  disposition  of 
their  own  property,  and  subjecting  it  to  the 
control  and  management  of  others,  and  per- 
haps strangers?  Has  not  the  testatrix  amply 
complied  with  all  the  conditions  which  could 
have  been  contemplated  by  the  testator,  in 
the  careful  provision  made  in  her  will 
68  to  secure  to  the  descendants  of  ♦her- 
self and  her  husband,  by  the  agency 
of  her  executor  and  of  other  trustees,  the  use 
and  benefit  of  the  trust  subject  designed  and 
provided  for  them  by  the  testator?  It  clearly 
seems  to  me  so;  and  I  am  therefore  decid- 
edly in  favor  of  giving  effect  to  the  wills  of 
the  testator  and  testatrix,  according  to  their 
true  intent  and  meaning  as  aforesaid.  ^ 

The  whole  difficulty  in  this  case  arises  from 
expressions  used  by  the  testator  in  the  last 
two  or  three  lines  of  his  second  codicil,  in  the 
provision  thereof  relating  to  the  subject  un- 
der consideration.  That  provision  is  in  these 
words:  "The  whole  of  which,  both  real  and 
personal  estate,  so  newly  acquired,  shall  be 
held  to  the  same  uses,  intents  and  purposes 
and  subject  to  the  like  interests  and  power 
in  my  wife  as  is  by  my  said  last  will  and 
testament  given  her  in  regard  to  the  real 
and  personal  estate  hereby  permitted  to  be 
sold  during  her  life,  but  subject  to  the  fol- 
lowing qualification,  that  is  to  say,  that 
whatever  she  shall,  by  will,  deed  or  other- 
wise, give  beneficially  to  any  of  my  descend- 
ants, the  same  shall  be  not  given  absolutely 
to  such  descendant  or  descendants,  so  as  to 


ing  what  the  testator  intended,  or  in  regard  j  be  under  his  or  her  control,  but  given  m  trust 
to  carrying  the  same  into  legal  effect,    for  him  or  her,  and  in  case  of  a  female  to  her 
67  *There   are  but  three  lines  in  the  sec- 1  sole  and  separate  use."  ' 
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The  few  last  lines  of  the  above  which  are 
italicized,  alonfe  create  the  difficulty  in  this 
case. 

Now  can  it  be  said  that  those  few  lines 
indicate  an  intention  on  the  part  of  the  tes- 
tator, to  make  so  material  a  change  of  his 
will  as  is  contended  for  by  the  counsel  of 
the  appellant?  Or  that  the  will  of  the  testa- 
trix on  the  subject  is  unauthorized  by  the 
testator,  and  therefore  invalid  and  ineffec- 
tual?   I  think  not. 

The  said  few  lines  could  only  have  been 
intended  to  give  to  the  testatrix  the  power  to 
give  the  property  in  question  to  a  trustee   for 
the  use  of  their  decendants  during  their  mi- 
nority   respectively;    not    absolutely, 
69        but  ♦on  such  trusts  as  she  might  pre- 
scribe for  their  benefit.  She  therefore 
expressed  a  desire  in  her  will,  that  as  the 
real  estate  in  question  was  not  susceptible 
of   judicious    division    among    their    grand- 
children, it  should  be  kept  together  for  six 
years   from  the  date  of  her  death,  unless   her 
executor  should  deem  an  earlier  sale  judi- 
cious; and  it  should  during  that  time,  or  un- 
til it  should  be  sold,  be  under  her  executor's 
full  control  and  management,   and  he    should 
dispose  of  the  rents  and  profits  of  the  same 
as  before  directed  by  her  will.   In   the   event 
of  the  death  of  any  of  the  grandchildren  to 
whom  the  appointment  was   made  by  her, 
before  they  respectively  attained  the  age  of 
twenty-one   years,   the   shares   of    such    as 
might  so  die,  were  not  then  to  go  to  their 
real  or  personal   representatives,  but  were 
limited  over  to  other  descendants  of  the  testa- 
tor and  testatrix.    If  there  had  been  no  such 
limitation  over,  such  shares  would  have  gone 
to    such    real    or    personal    representatives. 
Here  then  is  a  case,  in  which  effect  is  given 
to  the  provision  aforesaid,  in  the  second  co- 
dicil of  the  testator.  Can  it  be  said  that  the 
testatrix  had  no  power  under  the  will  of  the 
testator,  to  give  any  of  the  said  property  to 
any  of  the  said  descendants  absolutely,   after 
attaining  the  age  of  twenty-one  years;  but 
could  only  give  it,  subject  to  such  trusts  as 
would  prevent  such  descendants  from  dispos- 
ing of  it  after  that  period?  What  would  be 
the  nature  and  extent  of  such  trusts?   On 
that  subject,  the  will  and  codicils  of  the  tes- 
tator are  totally  silent.  Can  it  be  said  that 
he  only  intended  she  should  give  the  share 
of  each  descendant  to  wKom  the  appointment 
might  be  made,  to  a  trustee  for  the  use  of 
such  descendant,  without  any  necessity  for 
defining  and  specifying  the  nature  of  such 
use?  If  such  was  his  intention,  it  has  been 
virtually  carried  into  effect,  as  her  executor 
was  a  trustee  for  that  purpose.   But   suppose 
she  had  expressly  given  such  share  to  a 
70      ♦trustee  for  the  use  of    such  descendant, 
without  defining  or  specifying  the  na- 
ture or  extent  of  such  use:  wouW  not  such  a 
gift  have  had  precisely  the  same  effect  as  a 
gift  directly  and  expresslv  to  such  descend- 
ant, without  any  such  definition  or  specifica- 
tion as  to  the  use  of  such  share?  There  can- 
not be  a  doubt  on  that  subject.  The  only 
specification  of  a  use  in  the  will  is,  that  the 
gift  in  trust  must  be,  "in  case  of  a  female,  to 
her  sole   and  separate  use."    Now   suppose 


the  testatrix  had  given  any  portion  of  the 
subject  to  a  trustee  expressly  for  the  sole  and 
separate  use  of  one  of  the  female  descendants, 
would  not  such  descendant  have  had  un- 
limited power  to  dispose  of  such  portion  as 
her  own  property,  subject  only  to  such  limi- 
tation as  might  be  imposed  on  such  power  in 
the  said  gift?  That  the  testatrix  in  her  will, 
did  not  expressly  declare  that  the  share  given 
to  any  female  descendant  as  aforesaid  was 
given  "to  her  sole  and  separate  use,"  can 
make  no  difference;  because  such  descend- 
ant would  take  under  the  wills  both  of  the 
testator  and  testatrix,  and  under  those  wills, 
construed  together,  she  could  take  such 
share,  only  "to  her  sole  and  separate  use." 

Now  can  there  be  any  thing  in  the  power 
of  appointment  given  by  the  will  of  the  tes- 
tator, or  in  the  execution  of  that  power  by 
the  will  of  the  testatrix,  which  can  defeat 
the  intention  plainly  expressed  by  the  testa- 
tor, in  regard  to  an  acre  of  his  land,  which 
he  certainly  intended  to  give  to  some  of  his 
descendants,  after  having  most  amply  pro- 
vided for  his  wife  and  all  his  children? 

I  am  therefore  for  reversing  the  decree  of 
the  court  below  with  costs,  and  in  lien 
thereof   rendering   a   decree    in    conformity 

with  the  foregoincr  opinion. 
71  ♦STAPLES.;.    The    sole  question  in 

this  case  is  whether  Mrs.  Morrisshas 
properly  exercised  the  power  conferred  upon 
her  by  the  will  and  codicil  of  her  husband 
Riehard  Horriss.  It  is  not  denied  that  Mrs. 
Morriss  had  under  the  will  an  unlimited 
power  of  appointment  with  respect  to  the 
Franklin  street  property.  The  language  of 
the  testator  is:  "all  which  property  I  more- 
over put  under  the  power  and  control  of 
my  said  wife  to  give  absolutely  or  in  sudx 
manner  as  she  shall  think  fit  from  time  to 
time  while  she  lives  or  after  her  death  bT 
last  will  and  testament."  The  only  limita- 
tion imposed  by  the  testator  is  that  not 
more  than  half  the  land  shall  be  given  to 
anv  one  of  his  descendants. 

The  codicil  which  gives  rise  to  the  present 
controversy  was  not  executed  until  nearly 
six  months  after  the  date  of  the  will.  It  is 
apparent  that  during  that  time  Mr.  Morriss* 
views  with  respect  to  the  disposition  of  his 
property  had  undergone  a  considerable 
change.  His  idea  obviously  was,  that  as  it 
was  impossible  to  foresee  what  would  be  the 
habits,  tastes,  and  dispositions  of  his  de- 
scendants it  would  be  best  to  put  some  re- 
straint upon  their  dominion  and  control  of 
the  property  he  proposed  to  give  them 
through  the  agencv  of  his  wife.  Accordingly 
in  his  codicil,  while  directing  that  the  prop- 
erty should  be  held  to  the  same  uses,  in- 
terests, and  purposes  and  powers  in  his  wife 
given  her  by  his  will — ^he  confers  the  oower 
subject  to  the  following  qualification,  that  is 
to  say:  "that  whatever  she  shall  by  will,  deed 
or  otherwise  give  beneficially  to  any  of  his  ^ 
descendants  the  same  shall  not  be  giveo 
absolutely  to  such  descendant  or  descendants 
so  as  to  be  under  his  or  her  control,  but 
given  in  trust  for  him  or  her.  and  in  case 
of  a  female  to  her  sole  and  separate  use,** 
Comparing    this  language  with  that  of   the 
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will  already  cited,  it  is  certain  the  testator 
did  not  mean  the  same  thing  in  both  instru- 
ments. It  is  certain  that  by  the 
78  *will  he  intended  to  confer  upon  his 
wife  the  power  of  bestowing  absolute 
estate  in  fee.  It  is  equally  certain  that  by 
the  codicil  he  intended  to  limit  that  power. 
His  intention  was  that  neither  of  his  de- 
scendants should  have  such  absolute  estate 
in  fee  as  would  give  him  the  unlimited  con- 
trol. And  although  the  draftsman  has  used 
but  a  few  words  in  expressing  that  inten- 
tion, it  is  as  effectually  done  as  if  he  had 
used  a  hundred. 

In  the  argument  here  and  in  the  opinion 
of  the  president,  much  stress  is  laid  upon  the 
fact  that  the  will  of  Mr.  Morriss  and  codicil, 
as  also  the  will  of  Mrs.  Morriss  were  written 
by  two  eminent  lawyers;  and  the  conclusion 
is  in  some  way  sought  to  be  deduced — the 
settlements  made  by  Mrs.  Morriss  must 
therefore  be  held  to  be  valid.  I  cannot  ap- 
preciate the  justice  or  force  of  such  an  argu- 
ment. When  a  writing  is  brought  here  to  be 
construed,  this  court  must  judge  of  it  as  it 
stands  by  its  own  provisions;  and  not  with 
reference  to  the  attainments  of  the  counsel 
who  prepared  it.  This  is  especially  true  with 
respect  to  wills  which  are  often  hastily  pre- 
pared when* the  testator  is  in  extremis.  Us- 
ually the  counsel  writes  as  he  is  instructed 
without  undertaking  to  question  or  criticise 
the  propriety  or  validity  of  the  testator[s 
views  with  respect  to  the  disposition  of  his 
property.  In  the  present  case  it  so  happens 
that  they  who  concur  in  the  view  now  taken 
think  all  the  provisions  contained  in  the 
will  of  Mr.  Morriss  are  valid  and  ought  to 
be  sustained  in  every  particular.  In  our  opin- 
ion the  whole  difficulty  grows  out  of  the  fact 
that  Mrs.  Morriss*  will  is  not  a  proper  ex- 
ecution of  the  powers  conferred  upon  her 
by  her  husband.  With  respect  to  that  will  it 
is  observable  no  reference  whatever  is  made 
in  it  to  the  codicil  of  Mr.  Morriss.  A  careful 
examination  of  its  contents  would  lead  to  the 
conclusion  that  the  draftsman  of  the  will 
had  not  seen  or  read  the  codicil.  Be 
73  that  as  it  may,  ♦the  attorney  no  doubt 
in  preparing  the  will  of  Mrs.  Morriss 
wrote  it  as  he  was  instructed,  without  un- 
dertaking to  decide  whether  Mrs.  Morriss 
was  carrying  properly  out  the  intentions  of 
her  husband.  I  have  said  this  much  upon 
this  point  simply  to  exclude  a  conclusion. 
Wc  come  then  to  the  question,  is  the  power 
conferred  by  the  will  and  codicil  of  Mr.  Mor- 
riss capable  of  proper  execution.  Is  there 
anjrthing  in  that  power  or  in  the  limitations 
upon  it  inconsistent  with  any  rule  of  law  or 
public  policy.  The  answer  to  this  question 
may  be  found  in  numerous  adjudged  cases. 
I  shall  cite  but  a  few  of  them.  In  the  case  of 
Lcavitt  V.  Beirne.  21  Conn.  R.  l,Waite,J.  in 
delivering  the  opinion  of  the  court  said — 
"We  think  it  in  the  power  of  a  parent  to 
place  property  in  the  hands  of  trustees  for 
the  benefit  of  a  son  and  his  wife  and  children, 
with  full  power  in  them  to  manage  and  apply 
it  at  their  discretion,  without  any  power  in 
the  son  to  interfere  in  that  management  or 
in  the  disposition  until  it  has  actually  been 


paid  over  to  him  by  the  trustees:  and  the 
learned  judge  then  proceeds  to  argue  in  favor 
of  the  existence  of  this  power,  from  the 
views,  habits  or  intemperate  character  of  the 
son,  and  the  right  of  the  father  to  provide 
against  these  misfortunes.  In  the  late  case 
of  Nichols'  assignee  v.  Eaton,  1  Otto.  U.  S. 
R.  716,  727,  Mr.  Justice  Miller  discussed  this 
whole  question  with  his  usual  ability  and 
clearness.  In  the  course  of  his  opinion,  he 
said — "Why  a  parent,  or  one  who  loves  an- 
other and  wishes  to  use  his  own  property  in 
securing  the  object  of  his  affection  as  far 
as  property  can  do  it,  from  the  ills  of  life, 
the  vicissitudes  of  fortune,  and  even  his 
own  imprudence  or  incapacity  for  self  pro- 
tection, should  not  be  permitted  to  do  so,  is 

not  readily  perceived." 
74  *But  we  have  an  authority  upon  this 

point  much  nearer  home.  In  Nickell 
&  Miller  v,  Handly,  10  Gratt.  336,  this  court 
said,  "there  is  nothing  in  the  nature  or  law 
of  property  which  prevents  the  testatrix, 
when  about  to  die,  from  appropriating  her 
property  to  the  support  of  her  poor  and 
helpless  relations,  according  to  the  different 
conditions  and  wants  of  such  relations; 
nothing  to  prevent  her  charging  her  prop- 
erty with  the  expense  of  food,  raiment  and 
shelter  for  such  relations.  There  is  nothing 
in  law  or  reason  which  would  prevent  her 
from  appointing  an  agent  or  trustee  to  ad- 
minister her  bounty." 

I  do  not  cite  these  authorities  for  the  pur- 
pose of  showing,  nor  do  I  mean  to  assert, 
that  the  owner  of  property  may  grant  it  to 
another  in  fee  and  at  the  same  time  impose 
such  restrictions  upon  the  donee  as  will  de- 
prive the  latter  of  the  jus  disponendi,  or 
prevent  "the  property  from  being  taken  for 
his  debts.  Upon  that  question  there  is  noth- 
ing in  the  present  case  calling  for  an  expres- 
sion of  opinion.  All  I  mean  to  say  is,  that 
the  owner  may  undoubtedly  grant  his  prop- 
erty to  his  offspring  or  other  person  without 
exposing  his  bounty  either  to  the  debts  or 
the  imprudence  of  the  beneficiary.  That 
this  may  be  done  by  creating  trust  estates, 
is  shown  by  the  authorities  already  cited. 
See  also  Perry  on  Trust  385,  387.  And  this 
is  precisely  what  Mr.  Morriss  desired,  and 
what  he  declared  should  be  done.  The  de- 
tails of  the  trust,  the  mode,  the  manner  o£ 
the  execution  were  l^ft  to  the  sound  discre- 
tion of  his  wife  in  whose  judgment  and  af- 
fection he  had  the  fullest  confidence.  What- 
ever she  should  give  beneficially,  should  be 
given  not  absolutely,  but  in  trust,  so  as  not 
to  be  under  the  control  of  the  beneficiarv. 
And  where  the  descendant  was  a  female   the 

property  is  required  to  be  settled  to  her 
76        sole  and  separate  use,  ♦manifestly  so 

as  not  to  be  under  the  control  of  or 
subject  to  the  debts  of  any  future  husband. 
How  have  the  wishes  of  the  testator  be'^n 
carried  out  by  the  will  of  Mrs.  Morriss.  To 
my  mind  it  is  too  clear  for  argument  that 
she  has  given  to  each  one  of  her  descendants 
an  absolute  estate  in  fee.  She  directs  a  sale 
of  the  property  and  the  proceeds  to  be  in- 
vested for  the  benefit  of  the  children  dur- 
ing their  infancy — and  then  to  be  paid  over 
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to  them  as  they  severally  attain  the  age  of 
twenty-one  years.  If  this  is  not  an  absolute 
estate  in  fee,  without  the  semblance  of  a 
trust,  it  would  be  difficult  to  define  or  create 
such  an  estate.  The  limitations  over  in  the 
event  of  the  death  of  the  legatee  be- 
fore arriving  at  age  were  simply  de- 
signed to  indicate  the  line  of  succession, 
and  not  to  restrict  the  absolute  ownership 
and  control  when  the  legatee  should  come 
into  the  possession.  So  far  as  the  female 
descendants  are  concerned  there  is  no  pre- 
tense of  an  estate  to  their  separate  use.  Not 
the  slightest  attention  was  paid  to  the  will 
of  Mr.   Morriss  in  this  particular. 

But  let  it  be  conceded,  for  the  sake  of 
argument,  that  the  conditions  attached  to  the 
execution  of  the  power  are  void  and  incap- 
able of  execution;  may  the  donee  of  the 
power  disregard  them  and  convey  the  prop- 
erty absolutely?  I  do  not  so  understand  the 
rule.  Mr.  Morriss  has  declared  that  in  de- 
fault of  the  appointment  in  the  mode  and 
manner  required  by  him,  the  property  should 
descend  and  be  divided  among  his  own  chil- 
dren and  the  descendants  of  those  that  are 
dead.  According  to  a  well  settled  principle 
of  law  until  the  power  is  executed  the  es- 
tate is  vested  in  the  devisee  or  remainder 
man,  and  can  only  be  divested  by  a  proper 
execution  of  the  power.  And  if  the  power 
can  never  be  executed  in  the  way  pre- 
76  scribed  by  the  testator  it  is  ♦a  nullity, 
and  the  estate  remains  in  the  devisee  or 
heir.  Cooper  v.  Martin,  3  Chy.,  appeal  57. 

Whether  therefore  we  regard  the  condi- 
tions attached  to  the  power  as  valid  or  in- 
valid, the  result  is  precisely  the  same.  In 
either  case  the  estate  descends  to  and  is 
vested  in  the  testator's  own  children,  and 
cannot  be  divested  by  reason  of  the  failure 
to  comply  with  those  conditions. 

Before  passing  from  this  branch  of  the 
case  I  must  not  fail  to  notice  a  provision  in 
the  codicil  which  though  not  averted  to  in 
the  argument  has  not  escaped  the  attention 
of  the  court.  It  will  be  observed  that  Mr. 
Morriss  authorizes  his  wife  to  make  sale  of 
the  property  real  and  personal  which  is  the 
subject  of  this  controversy;  and  further  to 
invest  the  proceeds  in  other  property  to  be 
held  to  the  same  uses  and  purposes  as  that 
which  was  sold.  The  question  has  arisen 
whether  this  newly  acquired  property  alone 
is  not  included  or  intended  to  be  in  the  limi- 
tations and  restrictions  mentioned  in  the 
codicil.  There  would  be  some  force  in  the 
idea  if  Mr.  Morriss  had  directed  his  real  es- 
tate to  be  converted  into  money,  and 
stopped  there.  But  he  does  not  do  so.  The 
proceeds  of  the  realty  are  to  be  invested  in 
other  real  estate,  and  the  proceeds  of  the 
personalty  in  other  personalty  of  like  kind. 
So  that  no  possible  reason  could  arise  for 
applying  a  limitation  to  the  original  estate 
that  would  not  equally  apply  to  the  newly 
acquired  estate.  The  testator  plainly  inten- 
ded that  the  newly  acquired  estate  should  be 
subject  to  the  same  trusts  and  powers  in  his 
wife  as  the  original  estate.  Whatever  was 
given  beneficially  should  be  given  not  abso- 
lutely but  in  trust.  Mrs.  Morriss  did  in  fact 


by  her  will  direct  a  sale  of  the  real  estate. 

and  the  proceeds  came  literally  within  the 

designation  of  newly  acquired  esUtc  The 

learned    counsel    for     the     appellant 

77  manifestly   did    not    attach    any    •im- 
portance  to   the   question    as    he  did 

not  even  allude  to  it,  and  the  court  has  only 
done  so  upon  a  suggestion  that  it  may  have 
escaped  our  attention. 

Both  in  the  petition  for  an  appeal  and  in 
the  argument  before  this  court,  it  was  in- 
sisted that  the  effect  of  Mrs.  Morriss'  will  is 
to  create  a  trust,  that  the  property  is  devised 
to  the  sole  and  exclusive  use  of  the  grand- 
children, and  this  established  a  trust,  such 
as  was  contemplated  by  Mrs.  Morriss.  A 
devise  to  the  sole  and  exclusive  use  of  a 
female  or  married  woman  may  create  a 
separate  estate  in  the  donee.  It  is  certainly 
a  novel  idea  that  such  a  devise  to  a  man  in 
any  way  operates  either  as  a  trust  or  a  limi- 
tation upon  the  estate  devised.  It  is  easy, 
however,  to  understand  what  Mrs.  Morriss 
meant  by  the  use  of  the  words  in  question. 
She  had  directed  that  the  property  should  be 
equally  divided  not  in  quality  but  in  quan- 
tity, one-half  to  front  on  Franklin  street  and 
the  other  to  front  on  Main  street.  She  then 
directs  that  the  half  fronting  on  Franklin 
street  shall  be  sold  "for  the  sole  and  exclus- 
ive use"  of  three  of  her  grandsons  and  a 
granddaughter  named ;  that  is  to  say  to  the 
exclusion  of  the  other  grandchildren.  .And 
so  with  respect  to  the  half  fronting  on  Main 
street — it  was  also  to  be  sold  for  the  exclu- 
sive benefit  and  use  of  sixteen  of  her  grand- 
children named  by  her — that  is  to  say  to 
the  exclusion  of  the  grandchildren  taking  the 
Franklin  street  property.  The  words  were 
unnecessary,  but  they  were  obviously  used 
out  of  abundant  caution  to  exclude  those  re- 
ceiving one-half  the  proceeds  from  any  par- 
ticipation in  the  proceeds  of  the  other  half- 
No  one  reading  this  part  of  the  will  can  fail 
to  perceive  that  no  trust  is  created  and  that 
none  was  intended  thereby. 

Again  it  has  been  insisted  that  Mr.  Mor- 
riss' object  was  merely  a  provision  for  his 
grandchildren  during  their  minority,  and  this 
object     has     been     effected     by    the 

78  *will   of    Mrs.    Morriss.     Now   if  we 
suppose  Mr.  Morriss  not  destitute  of 

the  most  ordinary  information  on  a  very 
familiar  subject,  he  knew  that  his  grarn^ 
children  could  not  dispose  of  or  exercise  any 
control  over  the  estate  given  them  during 
their  infancy,  and  therefore  any  restraint 
upon  their  jus  disponendi  during  thatperkH) 
was  wholly  unnecessary. 

We  are  gravely  asked  to  believe  that  when 
Mr.  Morriss  declared  that  the  estate  should 
not  be  given  to  either  of  his  grandchildren 
absolutely  so  to  be  under  his  or  her  control, 
he.  meant  that  the  legatee  should  not  have  the 
control  during  the  period  of  his  or  her  minor- 
ity. In  other  words  so  lone  as  the  restraint 
was  unnecessary  it  should  be  held  to  exi«t 
but  so  soon  as  the  time  arrived  wtien  it  might 
be  of  some  advantage  it  must  be  held  to 
have  terminated.  Mr.  Morriss  has  not  so  de- 
clared— he  has  used  no  words  from  which  it 
can   even  be  inferred  that  the  limitations  and 
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trusts  contemplated  by  him  should  continue 
merely  during  the  minority  of  his  grand- 
children. The  direction  in  respect  to  his 
granddaughters,  that  the  property  shall  be 
given  to  their  sole  and  separate  use  is  of 
itself  conclusive  that  such  could  not  have 
been  his  intention.  He  was  apprehensive 
that  his  grandchildren  or  some  of  them 
might  waste  the  estate  given  them  if  left  in 
their  absolute  control  and  possession;  he 
therefore  sought  to  place  some  restrictions 
upon  that  control  by  declaring  it  should  be 
held  in  trust  for  their  benefit.  Such  a  pro- 
vision was  of  course  only  necessary  when 
the  legatee  arrived  at  the  age  for  taking 
possession  of  the  estate. 

The  main  ground  upon  which  the  appellants 
rely,  however,  is  that  this  is  a  case  of  defect- 
ive execution  of  powers  which  may  be  prop- 
erly aided  by  a  court  of  equity.  The  argu- 
ment in  support  of  this  view  is  that  the  in- 
tent of  the  testator  ought  to  prevail 
79  in  all  cases  ♦if  not  inconsistent  with 
the  rules  of  law.  And  as  Mr.  Morriss' 
intention  was  to  confer  upon  his  wife  the 
power  to  bestow  the  property  upon  his  grand- 
children if  such  was  her  wish,  the  court  ought 
to  give  effect  to  that  intention  by  remedying 
any  defect  in  the  execution  of  the  power.  In 
answer  to  this  it  may  be  said  Mr.  Morriss 
certainly  did  not  intend  that  his  wife  should 
give  an  absolute  estate  to  either  of  his  grand- 
children— ^he  has  expressly  declared  she 
should  not  do  so.  He  has  therefore  attached 
to  the  exercise  of  the  power  a  condition;  and 
this  condition  is  an  element  of  his  testamen- 
tary intention,  to  be  considered  by  the  courts 
as  fully  as  the  intention  to  confer  the  power 
itself.  So  far  as  Mrs.  Morriss  is  concerned, 
there  is  nothing  to  show  that  she  ever  desired 
or  intended  to  execute  the  power  in  the  man- 
ner and  with  the  conditions  prescribed  by 
Mr.  Morriss.  In  her  will  she  refers  to  the 
absolute  testamentary  control  of  the  property 
given  her  by  her  husband  in  his  will;  and 
throughout  she  utterly  ignores  the  restric- 
tions prescribed  in  the  codicil.  Now  let. me 
ask  is  there  any  case  in  which  the  courts 
undertake  to  aid  the  defective  execution  of 
a  power  unless  it  plainly  appears  that  the 
donee  of  the  power  intended  to  execute  it 
in  the  manner  designed  by  the  testator. 
That  is  a  well-established  rule.  As  was  said 
in  Garth  v,  Townsend,  7  Law  R.  Eq.,  220, 
the  true  test  is — is  there  a  distinct  intention 
to  execute  the  power?  The  jurisdiction  of 
the  court  is  to  supply  defects  occasioned 
by  mistakes  or  inadvertence,  not  to  supply 
omissions  intentionally  made.  1  Lead. 
Cpses  in  Equity  375. 

The  jurisdiction  of  equity  to  remedy  detects 
in  the  execution  of  powers  occasioned  by 
mistake  or  accident  is  well  settled.  And 
therefore  it  is  if  a  power  is  required  to  be 
executed  in  the  presence  of  two  only,  or  if  it 
is  required  to  be  signed  and  sealed  and  it  is 
without  seal  equity  will  interfere,  upon 
90  the  ground  of  *accident  and  mistake.  1 
Story  Eq.  sec.  174.  And  so  where  it  is 
manifest  the  donee  intended  to  execute  the 
power,  but  the  instrument  selected  is  inap- 
propriate  for  the  purpose,  equity  will   supply 


the  defect.  4  Kent  380.  Sometimes  the  execu- 
tion of  the  power  may  be  good  in  part  and 
bad  in  part,  and  the  excess  only  will  be 
void.  This  rule,  however,  only  applies  where 
the  execution  of  the  power  is  complete;  2 
Sug.  75;  and  a  distinct  and  unauthorized  lim- 
itation is  added.  But  the  boundaries  between 
the  good  part  and  the  excess  must  be  clearly 
distinguishable  to  warrant  the  interference 
of  the  court.  4  Kent  382,  marg.  346.  Where, 
however,  there  is  a  defect  of  substance  in  the 
execution  of  the  power  equity  cannot  supply 
the  defect.  Story  Eq.  sec.  175.  And  as  a 
general  rule,  the  estate  or  interest  given 
must  conform  to  the  power;  although  it  has 
been  said  where  the  nature  of  the  interest 
is  the  same  equity  will  uphold  it. 

The  present  case  cannot  be  brought  under 
either  of  these  heads.  It  is  a  defect  in  the 
substance  of  the  power.  It  is  an  attempt  to 
give  not  only  a  different  estate  but  a  different 
interest  from  that  contemplated  by  the  testa- 
tor. He  intended  the  estate  should  not  be 
given  absolutely  but  in  trust,  so  as  not  to  be 
under  the  control  of  the  devisees  or  legatees: 
Mrs.  Morriss  intended  the  very  reverse.  She 
intended  to  give  and  has  given  absolute  es- 
tates in  fee:  Mr.  Morriss  intended  that  the 
nature  and  character  of  the  trusts  should  be 
declared  by  Mrs.  Morriss.  This  he  confided 
to  her  discretion,  and  to  her  only.  It  was  a 
condition  attached  to  the  execution  of  the 
power.  It  is  only  necessary  to  consider  for 
a  moment  how  numerous  and  diversified  are 
the  trusts  recognized  by  law  upon  which 
property  may  be  settled  to  see  at  once  the 
utter  inability  of  a  court  of  equity  to  declare 
the  trusts  in  this  case  and  to  execute  a 
power  confided  alone  to  Mrs.  Morriss. 
81  ♦But  we  are  met  with  another  diffi- 

culty in  any  attempt  to  supply  the  de- 
fects in  the  execution  of  the  powers  here.  It 
is  well  settled  that  the  party  invoking  this  ex- 
traordinary jurisdiction  must  have  some  le- 
gal right,  or  a  superior  equity  to  that  of  the 
person  against  whom  the  relief  is  sought. 
The  same  principle  governs  in  this  class  of 
cases  as  in  applications  for  specific  perform- 
ance. Where  the  equities  are  equal  the  courts 
choose  rather  to  leave  the  parties  to  their  le- 
gal remedies  if  any  they  have.  Story  Eq.  Jur. 
170 — a.  And  therefore  it  is.  while  equity  will 
supply  a  defective  execution  in  behalf  of  cred- 
itors, purchasers  for  a  valuable  consideration, 
charities,  a  wife  and  legitimate  children,  it 
will  not  do  it  in  behalf  of  a  grandchild  against 
the  testator's  own  children.  I  do  not  mean  to 
say  that  this  is  universally  so.  It  is  certainly 
the  general  rule,  and  although  denied  in 
some  cases,  it  is  established  by  a  great  weight 
of  authoritv.  Adams'  Eq.  235;  2  Sugden  on 
Powers  180;  1  Lead.  Cases  in  Equity  176-7; 
Bisp.   Principles  of  Eq.  179;   4  Kent  380. 

The  reason  is  obvious — the  grandchildren 
do  not  stand  upon  any  consideration  of  mar- 
riage, blood,  or  affection  superior  to  those 
of  the   testator's   own   children. 

Let  us  see  if  there  is  anything  in  the  present 

case   to  warrant  a  departure  from  the  rule  as 

e<5tablished.    It  is  impossible  to  look   through 

I  Mrs.  Morriss'  will  without  at  once  seeing  that 

I  the  grossest  inequality  and  incongruity  per- 
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vades  her  scheme  of  appointments  under  the 
powers  confided  to  her.  She  has  given  to  four 
of  her  grandchildren  the  property  fronting 
on  Franklin  street  of  the  value  of  $21,000. 
Whilst  the  property  fronting  on  Main  street 
worth  not  more  than  $9,000,  is  divided  among 
sixteen  of  her  grandchildren.  No  reason  has 
been  suggested  for  a  distribution  so  unequal 
and  partial,  and  none  is  to  be  gathered  from 
the  face  of  her  will.  There  are  other  un- 
88  just  and  ^unequal  appointments  in  the 
will  of  Mrs.  Morriss  as  may  be  seen  by 
an  examination  of  the  paper;  but  it  is  un- 
necessary to  do  more  than  allude  to  them 
here.  It  is  very  true  that  under  the  will  of  Mr. 
Morriss  his  wife  is  vested  with  the  power  of 
making  unequal  appointments;  and  if  she  had 
executed  the  power  properly  in  other  re- 
spects no  objection  could  be  made  on  the 
score  of  such  inequality;  but  when  a  court  of 
equity  is  called  upon  to  aid  a  defective  ex- 
ecution of  powers  as  against  the  testator's 
own  children  in  behalf  of  a  part  of  the 
grandchildren,  the  court  ought  to  take  into 
consideration  all  the  circumstances  in  order 
to  determine  whether  the  case  is  one  calling 
for  its  interposition.  If  in  the  present  case 
the  grandchildren  fail  to  get  the  estate  it 
passes  in  equal  shares  or  proportions  to  their 
parents  who  represent  them,  so  that  no  in- 
justice is  done.  Upon  the  whole  case  I  am  for 
affirming   the  decree  of  the  chancery  court. 

CHRISTIAN  and  BURKS,  Js.,  con- 
curred in  the  opinion  of  Staples,  J. 

ANDERSON,  J.,  concurred  in  the  opin- 
ion of  Moncure,  P. 

Decree  affirmed. 


83 


^Waller  v.  WaUer's  Adm'r  ft  ala. 

March  Term,   1880,  Ricbmond. 


Dower  in  lAnd  Pvrcliased  at  Veld  Sale.* — 

In  185  3  W,  before  his  marria«e,  sella  and  conTcys 
a  tract  of  land  to  B,  and  takes  a  deed  of  tnist  to 
secure  the  unpaid  purchase  money.  B  returns  to 
the  North  during  the  war,  and  in  his  absence  the 
land  is  sold  by  the  trustee  under  the  deed  of  trust 
and  W  purchases  it  for  more  than  his  debt.  He  is 
then  married.  After  the  war  B  returns  and  files  a 
bill  to  set  aside  the  sale;  and  the  court  annuls  it, 
and  decrees  a  sale  of  the  land  to  pay  to  W  the  pur- 
chase money  due  him;  and  it  is  sold.  Held:  The 
sale  to  W  at  the  trustee's  sale  having  been  de- 
creed to  be  a  nullity  his  widow  is  not  entitled  to 
dower  in  the  land. 

This  was  a  suit  in  equity  in  the  corpora- 
tion court  of  Lynchburg,  brought  in  May, 
1873,  by  William  Waller's  administrator 
against  his  widow  Jane  M.  Waller,  and  his 
heirs  and  distributees,  to  have  a  settlement 
of  William  Waller's  estate,  and  that  his 
creditors  might  be  called  in  and  the  estate 
properly  disposed  of.  The  only  property  of 
William  Waller  referred  to  in  the  proceedings 
was  money  and  bonds  then  in  the  hands  of 
J.  A.  Jones,  who  had  been  appointed  by  the 


•Sec  2  Min.  Inst.  (4th  Ed.)   147;  C-apman  v.  Chap- 
man's Tr.  et  a/..  92  Va.  537. 


decree  of  the  United  States  court  in  the  case 
of  Bigler  v.  Waller's  administrator  and 
Saunders'  administrator  a  trustee  in  a  deed 
in  the  place  of  Robert  Saunders,  to  sell  a 
tract  of  land  in  the  county  of  York,  which 
William  Waller  had  sold  in  18S3  to  James 
Bigler,  and  upon  which  Bigler  had  given  a 
deed  of  trust  to  said  Saunders  to  secure  the 

unpaid    purchase    money. 
84  *Mrs.  Jane  M.  Waller  filed  her  an- 

swer in  the  cause,  claiming  that  she 
was  entitled  to  dower  in  the  land,  and  ex- 
pressing her  willingness  to  accept  compen- 
sation for  her  dower  out  of  the  purchase 
money.  The  court  below  rejected  her  claim 
to  dower  in  the  land;  and  she  obtained  an 
appeal.  The  case  is  sufficiently  stated  in  the 
opinion  of  Anderson,  J. 

John  A.  Meredith,  for  the  appellant. 

R.  T.  Armistead,  Brown,  Robertson,  Wil- 
liam J.  Robertson,  Kirkpatrick  &  Bl.  and 
Peachy,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

The  only  question  in  this  case  is  whether 
Mrs.  Waller,  the  appellant,  is  entitled  to 
dower  in  the  proceeds  of  the  sale  of  the  tract 
of  land  in  the  bill  and  proceedings  men- 
tioned? William  Waller  the  deceased  hus- 
band of  appellant,  was  once  the  owner  of  said 
tract  of  land.  But  in  1853,  several  years  be- 
fore his  intermarriage  with  the  appellant 
(their  marriage  was  not  until  1863),  he  sold 
and  conveyed  the  same  to  one  James  Bigler 
of  New  York,  for  the  consideration  of  thirty 
thousand  dollars.  The  purchaser  paid  five 
thousand  dollars  in  hand,  and  gave  his  bonds 
for  the  residue  of  the  purchase  money  pay- 
able in  ten  years  in  installments,  and  to  se- 
cure the  payment  gave  a  deed  of  trust  on 
the  land,  executed  to  Robert  Saunders  in 
trust  for  that  purpose,  authorizing  him  to  seQ 
the  land  in  default  of  payment,  and  to  apply 
the  proceeds  of  the  sale,  as  far  as  necessary, 
to  satisfy  so  much  of  the  purchase  money  as 
remained  unpaid.  James  Bigler  remained  in 
New  York  during  the  war.  In  April,  1862, 
there  being  a  large  balance  of  the  principaL 
and  interest  of  the  purchase  money  doe 
Waller  and  unpaid,  Saunders  the 
86  ^trustee,  at  his  request,  sold  the  land 
at  public  auction,  at  which  sale  Wal- 
ler became  the  purchaser  at  the  price  of 
$17,000;  and  Saunders  conveyed  it  to  him 
by  deed,  reserving  a  lien  for  $1,165.  being 
the  balance  due  from  Waller  of  the  pur- 
chase money,  after  deducting  the  amount 
due  from  Bigler  to  him. 

At  the  close  of  the*  war  Bigler  returned 
and  resumed  possession  of  the  land,  and  filed 
his  bill- in  the  circuit  court  of  the  United 
States  to  set  aside  said  sale.  In  the  progress 
of  the  suit  both  Waller  and  Saunders  died, 
and  the  suit  was  revived  in  the  names  of 
their  administrators,  and  in  June,  1870.  a 
decree  was  entered,  setting  aside  the  sale 
and  conveyance  from  Saunders  to  Waller, 
for  the  balance  ascertained  to  be  due  from 
Bigler  to  Waller,  and  ordering  the  sale  of  the 
*»nd  to  pay  it  unless  paid  by  Bigler  before 
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the  sale.  From  this  decree  an  appeal  was 
taken  to  the  Supreme  court  of  the  United 
States,  where  the  decree  was  reversed  in 
part,  and  affirmed  in  part.  The  Supreme 
court  held  that  the  sale  and  conveyance  by 
Saunders  to  Waller  were  nullities,  and  were 
inoperative  to  divest  the  ownership  of  Bigler. 
The  case  is  reported  14  Wall.  U.  S.  R.  297. 
It  does  not  appear  from  the  report  of  that 
case,  that  the  decree  was  obtained  by  collu- 
sion between  Waller  and  Bigler,  or  that  the 
case  was  not  decided  upon  its  merits.  The 
case  seems  to  have  been  strenuously  con- 
tested by  the  parties,  and  the  decision  was 
upon  its  merits.  The  court  upon  a  review  of 
the  evidence  concludes  (p.  304),  that  the  sale 
was  made  without  requisite  notice  is  an  es- 
tablished fact,  and  sale  and  conveyance 
made  by  Saunders  to  Waller  in  1862  was  a 
nullity,  and  was  inoperative  to  divest  the 
ownership  of  Bigler;  and  that  no  decree 
was  necessary  against  the  heirs  of  Waller, 
(p.  307).  Nor  do  I  understand  the  court  to 
have  declared  that  the  legal  title  was 

86  in  the  heirs  of  *Waller;  but  to  have 
said  that  if  it  was,  all  difficulty  could 

be  removed,  by  the  circuit  court,  when  the 
cause  was  remanded,  requiring  deeds  of  re- 
lease or  conveyance  to  be  executed  by  the 
heirs  of  Waller  to  the  trustee  Cabell,  before 
it  rendered  a  final  decree  against  Bigler  for 
the  balance  of  the  purchase  money;  which 
would  remove  any  shadow  of  doubt  upon  his 
title,  if  any  existed,  before  he  was  required 
to  pay  the  remainder  of  the  purchase  money. 
It  seems  to  have  been  the  suggestion  of 
abundant  caution  to  preclude  any  pretence 
of  title  on  the  part  of  the  heirs  of  AValler, 
before  Bigler  was  required  to  part  with  his 
purchase  money,  but  surely  could  not  be 
construed  to  contravene  the  decision  pre- 
viously enunciated,  that  said  sale  and  convey- 
ance by  Saunders  to  Waller  were  a  nullity 
and  were  inoperative  to  divest  the  owner- 
ship of  Bigler.  But  if  the  naked  legal  title  was 
vested  in  the  heirs  of  William  Waller  by  the 
conveyance  of  Saunders  it  does  not  follow 
that  the  right  of  dower  vested  in  the  appel- 
lant. "A  legal  title  in  the  husband  is  nothing 
as  regards  the  wife's  right  of  dower,  unless 
accompanied  by  the  beneficial  ownership: 
and  the  beneficial  ownership  is  every  thing, 
though  separated  from  the  title,"  is  the 
language  of  Baldwin,  J.  in  Wilson  v,  Davi- 
son &  als.,  2  Rob.  Rep.  384. 

Appellant  further  contends  in  her  petition, 
that  independent  of  the  purchase  from 
Saunders,  Waller  converted  his  Bigler  debt 
into  the  land  in  question.  But  in  the  very 
case  referred  to,  the  court  decided  otherwise, 
when  it  decreed  the  land  to  be  sold  to  pay 
Bigler's  debt  to  Waller.  (The  letters  referred 
to  I  have  not  found  in  the  record.  But  sup- 
posing them  to  be  as  represented,  and  that 
the  parties  agreed  to  recall  them,  after  they 
were  written,  before  there  had  been  any  pay- 
ment of  purchase  money,  or  transfer  of  pos- 
session, as  we  think  is  the  fair  pre- 

87  sumption  in  the  case  ♦as  stated,  we 
cannot  agree  with  the  petition,  that  it 

vested  in  the  appellant  a  right  of  dower. 
There  was  no  actual  conversion  of  the  debt 


of  her  husband,  due  from  Bigler,  into  the 
land.  And  it  would  seem  that  the  Supreme 
court  so  held,  when  it  decreed  the  sale  of 
the  land,  as  the  land  of  Bigler,  to  pay  his 
debt  to  Waller,  the  proceeds  of  which  sale, 
is  the  subject  out  of  which,  the  appellant  is 
seeking  to  recover  dower.) 

Upen  the  whole,  the  court  is  of  opinion, 
that  William  Waller  the  deceased  husband 
of  appellant,  was  at  no  time  seized  of  the 
land  in  question,  during  the  coverture,  and 
that  consequently  his  widow,  the  appellant, 
was  not  entitled  to  dower  therein,  and  that 
the  circuit  court  did  not  err,  in  refusing  to 
decree  to  her  compensation  for  dower,  out 
of  the  proceeds  of  the  sale  thereof,  and  that 
the  decree  must  be  affirmed. 

Decree  affirmed. 


88      ^Walden'8  Assignee  ft  als.  v.  Walden 
ft  als. 

March  Term,   1880,  Richmond. 

W^lfe'a  K^vltr  «•  Valuable  Consideration.* 

— There  being  a  contest  among  the  heirs  and  dis- 
tributees of  B  over  a  paper  offered  for  probate  as 
his  will,  they  enter  into  an  agreement  for  the  ad- 
justment  of  their  respective  interests  in  his  estate, 
and  by  deed  bearing  date  the  26th  of  September, 
1866,  they  convey  the  whole  property,  real  and  per- 
sonal, to  T  in  trust,  setting  out  the  interest  which 
each  was  to  take;  and  among  them  was  W  and  his 
wife  A,  who  was  a  daughter  of  B,  W  and  A  taking 
a  cerUin  part  of  the  real  estate  and  all  the  person- 
alty. By  deed  dated  the  27th  of  September,  1866, 
reciting  what  had  been  agreed  upon  and  the  recitals 
in  the  previous  deed,  and  a  promise  by  W  to  B  that 
he  would  settle  on  A  her  share  of  the  estate  to  the 
separate  use  of  A,  B  and  A  convey  the  property  to 
T  for  the  separate  use  of  A.  Hgu>:  The  deeds 
must  be  construed  together;  and  A's  equity  is  a 
valuable  consideration  for  the  settlement;  and  there 
being  no  fraud  in  the  transaction,  the  settlement 
is  valid  gainst  creditors  of  W,  whose  debts  were 
contracted  before  the  death  of  B. 

This  was  a  bill  in  the  circuit  court  of  Rappa- 
hannock county  by  Amanda  F.  Walden,  wife 
of  Carnet  M.  Walden,  by  her  next  friend,  and 
Zeph.  Turner,  her  trustee,  to  enjoin  the  levy 
of  executions  issued  upon  judgments  recov- 
ered by  Patrick  Linane,  J.  C.  Gibson,  and 
S.  Y.  Hisle  against  said  Carnet  M.  Walden, 
upon  certain  property  which  had  been  con- 
veyed by  said  Walden  and  wife  to  Zeph. 
Turner,  in  trust  for  the  separate  use  of  Mrs. 
Walden.  The  injunction  was  granted;  and 
upon  the  hearing  was  perpetuated.  And 
Walden  having  during  the  progress  of  the 


''Wife's  B^ntty  a«  Valuable  Conaidera- 
tlon. — Whether  wife's  equity  is  valuable  considera- 
tion, see  2  Min.  Inst.  (4th  Ed.)  688;  1  Min.  Inst. 
(4th  Ed.)  332;  Poindexter  v.  Jeffries,  IS  Gratt.  (Va.) 
363;   6  Am.  &  Eng.   Enc.  of  Law  711. 

De«d«  —  Conatmction  of.  —  Construction  to- 
gether of  deeds  made  at  same  time,  see  Anderson  v. 
Harvo^r's  Heirs,  10  Gratt.  386;  French  v.  Towns  9i  ai., 
10  Gratt.   513. 

Where  deeds  were  made  at  different  times,  see 
King  V.  N.  &  W.  R.  Co.,  90  Va.  210. 
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cause  been  declared  a  bankrupt,  his 
88        assignee  and  the  defendant  ♦creditors 

applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  awarded.  The  case  is 
fully  stated  in  the  opinion  of  Judge  Ander- 
son. 

J.  C.  Gibson,  for  the  appellants. 
Menefee,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

This  is  a  bill  in  chancery  by  Amanda  F. 
Walden,  wife  of  Garnet  M.  Walden,  by  Rob- 
ert L.  Menefee  her  next  friend,  and  Zeph. 
Turner,  trustee  of  the  said  Amanda,  against 
the  said  Garnet  M.  Walden  and  Patrick 
Linane  and  others,  judgment  creditors  of 
the  said  Garnet  M.  Walden,  and  the  sheriff 
of  Rappahannock  county,  to  restrain  them 
from  all  further  proceedings,  upon  the  exe- 
cutions which  had  been  sued  out  by  the 
creditors  upon  their  several  judgments,  to 
subject  the  real  and  personal  estate  in  the 
bill  and  proceedings  mentioned,  which  the 
said  Turner  claims  to  hold  in  trust,  for 
the  said  Amanda  and  others,  free  from  the 
debts  of  her  husb«nd.  The  injunction  was 
awarded  by  the  circuit  court  of  Rappahan- 
nock county,  and  by  its  final  decree  was 
perpetuated.  And  this  appeal  from  said 
decree,  is  by  Thomas  R.  Campbell,  his  as- 
signee, who  was  made  a  defendant  in  the 
suit  below,  and  by  creditors  of  the  said 
Garnet  Walden. 

The  case  turns  upon  the  question,  whether 
the  property  which  the  creditors  of  Garnet 
Walden  seek  to  subject  in  this  suit,  and  by 
writs  of  fi.  fa.  and  elegit,  to  the  satisfaction 
of  their  judgments,  was  the  property  of  said 
Garnet,  and  liable  for  his  debts?  Other 
questions  are  raised  by  the  bill,  as  to  whether 
it  was  competent  for  the  judgment  creditors, 
after  they  brought  their  bills  in  chancery, 
to  set  aside  the  deeds  as  fraudulent 
80  *which  vested  said  property  in  the 
said  trustee,  and  to  subject  it  to  the 
satisfaction  of  their  judgments,  and  whilst 
the  said  suits  were  still  pending  and  unde- 
termined, to  sue  out  executions  at  law,  and 
to  have  them  levied  on  the  same  property  to 
iatisfy  said  judgments.  But  if  the  property 
in  question  was  not  the  property  of  the 
debtor,  nor  subject  to  his  debts,  it  is  decisive 
of  the  case,  and  the  other  questions  need 
not  be  considered.  We  will  proceed  there- 
fore now  to  inquire,  was  it  the  property  of 
the  debtor,  and  liable  for  his  debts? 

The  record  shows  that  it  was  the  property 
of  Lloyd  D.  Browning,  the  father  of  Amanda 
F.  Walden,  in  his  lifetime,  and  down  to  the 
period  of  his  death,  which  occurred  in  1865. 
After  his  death,  a  paper  in  writing,  purport- 
ing to  be  his  last  will,  was  offered  for  probate, 
JH  the  county  court  of  Rappahannock,  by 
the  said  Garnet  M.  Walden,  who  was  named 
therein  as  his  sole  executor.  The  said  instru- 
ment purported  to  devise  and  bequeath  to 
the  said  Garnet  and  his  wife  Amanda,  the 
whole  of  the  decedent's  estate — real  and 
personal — charged  with  the  payment  of  his 
debts,  and  legacies  to  his  other  descendants, 
amounting  to  $6,000.  The  probate  of  said  in- 


strument as  the  will  of  the  decedent,  was 
contested  by  all  his  other  descendants,  who 
could  take  under  said  instrument,  or  who 
would,  together  with  Amanda  F.  Walden,  be 
entitled  as  heirs  or  distributees,  if  said  in- 
strument was  not  established  to  be  the  v.-ill 
of  said  decedent.  The  cause  was  transferred 
to  the  circuit  court  of  said  county,  and  upon 
an  issue  of  devisavit  vel  non,  tried  in  said 
court,  the  jury  failed  to  agree,  and  no  verdict 
was  rendered.  Subsequently,  all  the  parties 
to  said  suit,  entered  into  an  agreement  for 
the  adjustment,  and  final  settlement  of  all 
matters  in  controversy  between  them  in  re- 
spect to  the  estate  of  said  decedenL 
91  And  in  the  execution  of  *thcir  said 
agreement,  two  deeds  were  executed— 
one  bearing  date  the  26th  of  September,  1866, 
between  Garnet  M.  Walden  and  Amanda  F. 
his  wife,  Thomas  Deatherage  and  Margaret 
A.  his  wife,  Samuel  J.  Spindle  and  Mary  C 
his  wife,  Henry  Lloyd  Menefee,  and  A.  F. 
Menefee,  who  undertook  to  act  for  and  on 
behalf  of  Robert  L.  Menefee,  and  John  W. 
Menefee,  infants  under  the  age  of  twenty- 
one  years,  of  the  one  part,  and  Zeph.  Turner 
of  the  other  part;  the  other,  between  Car- 
net  M.  Walden  and  Amanda  F.  his  wife,  of 
the  one  part;  and  Zeph.  Turner,  of  the  other 
part — bearing  date  the  27th  of  September, 
1866. 

The  first  deed,  after  reciting  the  induce- 
ments thereto  witnesseth,  "that  the  parties 
of  the  first  part,  in  consideration  of  the  prem- 
ises, and  for  the  further  consideTation  of  one 
dollar,  do  convey  to  the  said  Zeph.  Turner  all 
of  the  real  estate  of  the  said  Lloyd  D.  Brown- 
ing, of  which  he  died  seized  and  possessed, 
or  in  any  manner  entitled  to,  except  a  por- 
tion, (which  is  described),  and  is  the  same 
which  by  the  agreement  and  compromise, 
was  to  be  conveyed  to  Mary  G.  Spindle  and 
others,  the  children  of  Mary  J.  Menefee; 
and  all  the  personal  estate  of  said  decedent 
upon  the  following  trusts;  that  is  to  say, for 
the  use,  benefit  and  enjoyment  of  the  said 
Garnet  M.  Walden  and  Amanda  F.  his  wife, 
for  and  during  their  joint  lives,  and  for  the 
sole  use,  benefit,  and  enjoyment  of  the  sur- 
vivor of  them,  with  the  right  of  possessios 
during  their  joint  lives,  and  to  the  survivor 
of  them  during  his  or  her  life;  and  upon  the 
death  of  the  survivor,  the  said  trusts  to  cease 
and  determine,  and  two-thirds  of  the  said 
real  estate  to  pass  to  the  said  Mary  C.  Spin- 
dle, Henry  L.,  Robert  L.,  and  John  W. 
Menefee.  and  one-third  thereof,  to  such  is- 
sue of  the  said  Amanda  F.  Walden.  as  she 
may  leave  surviving  her,  at  the  time  of  her 
death;  but  if  the  said  Amanda  F.  should 
98  die  without  leaving  such  *issue,  then 
the  whole  of  said  real  estate  to  descend 
and  pass  in  absolute  property,  to  the  said 
Mary  G.  Spindle.  H.  L.  Menefee,  Robert  L 
Menefee  and  John  W.  Menefee;  and  as  to 
the  personal  estate,  whenever  either  the  said 
Garnet  M.  Walden,  or  Amanda  F.  his  wife, 
shall  depart  this  life,  then  the  trusts  herein 
declared  in  respect  of  such  personal  estate, 
shall  cease  and  determine,  and  the  said  per- 
sonal estate  pass  to,  and  become  the  abso- 
lute property  of  the  survivor  of  them."  The 
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deed  then  conveys  to  the  other  parties  the 
property  which  they  were  to  have  by  the 
ag^reement  and  compromise. 

The  second  deed,  after  reciting  the  dispo- 
sition of  his  property,  made  by  the  will  of 
^loyd  D.  Browning,  the  failure  to  probate  it 
zs  the  will  of  decedent,  the  amicable  adjust- 
ment and  compromise  made  by  ;the  parties, 
and  the  deed  of  the  26th  of  September,  1866, 
just  recited,  and  a  promise  made  by  Carnet 
M.  Walden  to  Lloyd  D.  Browning  before  his 
death,  that  he  would  secure  to  the  said 
Amanda  F.  Walden,  his  daughter,  all  the  es- 
tate which  he  and  the  said  Amanda  F.  should 
receive  from  him,  witnesseth,  that  "for  and 
in  consideration  of  the  premises,  and  of  the 
said  promise  to  Lloyd  D.  Browning,  and  the 
further  consideration  of  one  dollar,  the  said 
Carnet  M.  Walden  and  Amanda  F.  Walden, 
do  hereby  grant  and  ccJnvey  to  the  said 
Zeph.  Turner,  all  the  estate,  interest,  and 
title,  which  they  and  each  of  them  acquired 
under  the  said  deed  to  the  said  Zeph.  Tur- 
ner, dated  the  26th  of  September,  1866,  to 
be  held  by  the  said  Zeph.  Turner  in  trust, 
for  the  joint  lives  of  the  said  Carnet  M. 
Walden  and  Amanda  F.  Walden,  for  the 
sole  and  separate  use  of  the  said  Amanda 
F.  Walden,  and  not  in  any  manner  subject 
to,  or  liable  for  the  debts,  contracts,  or  en- 
gagements at  present  existing,  or  hereafter 
to  be  contracted,  of  the  said  Carnet  M.  Wal- 
den, except  as  to  the  said  judgment 
98  ♦of  the  said  Edward  Lightfoot  (with 
which  the  property  conveyed  to  them 
by  the  deed  of  September  the  26th  is 
charged),  and  upon  the  death  of  either  the 
said  Carnet  M.  or  Amanda  F.  Walden,  to 
hold  the  said  real  estate  according  to  the 
terms  and  conditions  of  the  said  deed  of 
26th  of  September,  1866;  and  as  to  the  per- 
sonal estate  this  trust  is  to  cease  and  determ- 
ine, and  the  said  personal  estate  is  to  become 
the   absolute  property  of  the   survivor." 

The  said  deeds  should  be  taken  and  read 
together,  as  parts  of  the  same  transaction. 
One  is  dated  on  the  26th  of  September,  1866, 
and  the  other  on  the  following  day,  before 
the  first  was  completely  executed,  and  they 
were  recorded  on  the  same  day.  The  latter 
refers  to  the  former,  and  its  recitals  as  in- 
ducements to  its  execution,  are  the  same. 
The  former  conveys  the  property  on  trust, 
that  it  shall  be  held  by  the  grantee,  for  the 
use  and  benefit  of  Carnet  and  Amanda  Wal- 
den. with  certain  limitations,  and  they,  the 
next  day,  before  the  first  deed  was  perfected 
by  full  acknowledgment  and  delivery,  unit- 
cd  in  conveying  the  interest  which  it  pro- 
posed to  vest  in  them,  with  the  same  limita- 
tions, to  the  same  trustee  for  the  sole  and 
separate  use  of  Amanda  F.  Walden,  for  and 
in  consideration  of  the  premises,  in  which 
the  conveyance  of  the  26th  of  September,  and 
the  inducements  thereto,  are  set  out  by  way 
of  recital.  Can  it.be  doubted  that,  when  the 
conveyance  was  made,  for  the  benefit  of 
Carnet  Walden  and  Amanda  F.  his  wife,  by 
the  deed  of  September  26,  it  was  the  under- 
standing and  agreement,  that  they  would 
immediatelv  unite  in  the  second  conveyance, 
with  the  declaration  of  trust  therein  con- 


tained? If  so,  both  conveyances  are  parts  of 
one  and  the  same  transaction,  so  far  at  least, 
as  the  parties  to  the  second  conveyance 
were  concerned;  and   the  first  deed  as   to 

them,  was  merely  the  medium  of  trans- 
94        mitting  to  ♦Amanda  F.  Walden,  the 

beneficial  interests  with  which  she  is 
invested,  by  the  declarations  of  trusts  in  the 
second.  In  this  view,  there  was  no  interest 
vested  in  Carnet  Walden,  which  he  could 
assert,  and  his  judgment  creditors  were  in 
no  better  condition.  They  could  only  claim 
what  their  debtor  had  a  right  to  claim.  And  if 
the  conveyance  was  made  to  him  with  the 
understanding  that  he  would  immediately 
settle  it  upon  his  wife,  according  to  the  dec- 
larations of  trust  as  set  out  in  the  second 
deed,  he  would  be  estopped  to  set  up  any 
claim  to  it  under  the  first  deed. 

But  it  will  be  perceived  that  these  conclu- 
sions, are  upon  the  assumption,  that  the . 
transaction  was  bona  fide  and  free  from  the 
taint  of  fraud.  The  answer  of  J.  C.  Gibson 
contains  a  general  charge  of  fraud.  There 
are  no  specifications  of  the  grounds  upon 
which  fraud  is  charged;  nor  is  any  evidence 
adduced  in  support  of  the  charge.  There  is 
nothing  in  the  transaction  itself  which  im- 
plies fraud.  The  property  in  question  was 
not  the  property  of  the  debtor  at  the  time  the 
debts  were  contracted,  but  was  the  property 
of  Lloyd  D.  Browning.  The  judgment  of 
Linane  is  for  $550,  with  interest  from  the 
18th  of  July,  1861,  and  $8.64  costs;  and  the 
judgment  of  Hisle  is  for  $550,  with  interest 
on  part  from  the  25th  of  May,  1854,  and  on 
the  residue  from  the  1st  of  August,  1855. 
From  which  it  is  inferable  that  the  debts 
were  contracted  as  early  as  1861  and  1854 — 
many  years  before  the  death  of  Lloyd  D. 
Browning,  and  probably  before  the  intermar- 
riage of  Carnet  Walden  with  his  daughter. 
They  were  not  therefore  contracted  on  the 
faith  of  the  property  in  question.  It  never 
was  the  property  of  Carnet  Walden;  but  was 
the  property  of  Browning  until  his  death, 
and  was  not  liable  in  law  or  equity  to  the 
debts  of  Carnet  Walden.  It  is  alleged  that 
it  was  devised  and  bequeathed  by  the  will  of 

Lloyd  Browning  jointly  to  Carnet 
96        Walden  and  ♦Amanda  F.  his  wife.  But 

that  is  not  established.  It  is  true  that 
there  was  a  paper  purporting  to  be  the  will 
of  said  decedent,  but  it  was  never  estab- 
lished to  be  his  will.  It  was  denied  by  the 
other  descendants  of  the  decedent  that  it 
was  his  will.  It  was  offered  for  probate  by 
Carnet  Walden  as  the  will  of  decedent, 
which  was  contested,  and  an  issue  of  devis- 
avit  vel  non  was  ordered,  and  submitted  to 
a  jury,  but  the  jury  was  unable  to  agree  upon 
a  verdict — and  all  the  parties  in  interest 
then  agreed  to  settle  it  amicably  amongst 
themselves.  And  they  did  agree  upon  a  set- 
tlement, as  they  had  a  right  to  do,  which 
was  not  upon  the  basis  of  the  supposed  will, 
which  was  never  admitted  to  probate.  There 
was  nothing  in  that  compromise  and  settle- 
ment which  implies  fraud.  The  transaction 
seems  to  have  been  conducted  by  all  the 
parties  in  irood  faith,  and  to  have  resulted 
from  a  desire  to  put  an  end  to  litigation,  a^ 
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to  family  controversy,  and  to  adjust  their  dif- 
ferences amicably,  and  on  terms  which  the 
members  of  the  family  regarded  as  just  and 
fair — and  such  settlements  for  the  peace  of 
families,  courts  of  equity  are  disposed  to 
uphold,  rather  than  to  overturn. 

Nor  can  it  be  inferred  that  the  settlement 
which  Carnet  Walden  consented  to  make 
upon  his  wife,  of  the  estate  which  she  de- 
rived from  her  father,  was  fraudulent  as  to 
his  creditors.  It  did  them  no  wrong.  They 
had  no  claim  on  that  property.  Their  debts 
were  not  contracted  on  the  faith  of  it.  Car- 
net  Walden  sought  to  probate  the  alleged 
will,  which  gave  it  to  him  jointly  with  his 
wife;  which  bequest  he  says  was  made  upon 
his  promise  to  the  testator,  that  he  would 
settle  it  upon  his  wife.  He  failed  to  establish 
it  as  the  will  of  the  decedent,  and  then  con- 
sented to  the  determination  of  the  litigation 
and  a  settlement  upon  terms  which  were 
acceptable  to  all  the  heirs,  and  distributees 
of  the  decedent.  It  was  the  wife's 
96  equity,  which  the  husband  ♦settled  on 
her.  In  Poindexter  and  wife  v.  Jeffries 
&  als.,  15  Gratt.  373,  Judge  Moncure,  in  whose 
opinion  the  other  judges  concurred,  said, 
"The  wife's  equity  is  so  substantial  an  in- 
terest that  it  will  constitute  a  valuable  con- 
sideration for  a  post  nuptial  settlement  by 
the  husband  upon  her  (made  while  the  equity 
exists),  which  will  be  sustained  against  his 
creditprs,  to  the  extent  of  the  equity,  by  a 
court  of  chancery.  The  same  circumstances 
which  would  induce  the  court  (said  the  V. 
C.  in  Wickes  v.  Clarke,  8  Paige's  R.  166)  to 
compel  a  settlement  by  the  husband^  or 
those  claiming  .under  him  or  in  his  right, 
will  operate  to  uphold  a  deed  of  settlement 
already  made,  to  the  same  extent  that  would 
be  required  if  one  should  be  directed  to  be 
made  under  the  view  of  the  court.  See  also 
the  more  recent  case  of  White  by,  &c.  v, 
Gouldin's  ex'ors  &  als.,  27  Gratt.  491. 

By  the  terms  of  the  deed  of  the  27th  of 
September,  1867,  Carnet  Walden  reserves  a 
contingent  right  to  real  estate  for  and  dur- 
ing his  life,  if  he  should  survive  his  wife, 
and  to  the  whole  of  the  personal  property 
absolutely  in  that  event,  which  would  be 
subject  to  his  debts,  if  the  contingency 
should  happen.  But  it  is  said  and  I  believe 
was  conceded  at  the  bar,  that  he  has  de- 
parted this  life,  and  Amanda  F.  his  wife  sijr- 
vives  him:  the  estate  then  vests  in  his  wife 
who  survives  him.  There  is  no  error  in  the 
decree  of  the  circuit  court,  and  the  court  is 
of  opinion  to  affirm  the  same. 

Decree  affirmed. 
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A  testator  gives  one-third  of  his  estate  to  his  son  E, 
another  third  to  his  daughter-in-law  A,  and  the  re- 
maining third  to  said  A  in  trust  for  his  daughter  L, 
the  wife  of  J,  for  life,  and  for  the  use  of  her  heirs 
after  her  death;  and  then  the  will  empowers  and 
requires  the  trustee   for  said   h,   "as  soon  as  con- 


venient and  practicable  after  having  reoeflved  tbe 
said  legacy  or  proceeds  of  said  devise,  to  loan  out 
the  same  at  interest,  on  good  and  sufiident  security, 
by  bond  and  mortgage  on  unencumbered  real  esute, 
and  to  apply  the  interest  or  income,  which  shall  or 
may  arise,  accrue  or  be  derived  therefrom,  to  the 
payment  and  discharge  of  all  the  expenses  and 
charges  necessary  and  required  for  the  proper  main- 
tenance, support,  and  comfort  of  my  said  daughter 
h't  or  the  said  trustee  may,  if  she  shall  in  her  dif- 
cretion  deem  it  proper,  pay  over  the  income  or 
interest  aforesaid  to  my  said  daughter  L,  semi-an- 
nually, in  money,  on  her  sole  and  separate  recexpc, 
independent  of  any  interference,  hindrance  or  con- 
trol of  her  husband;  and  the  said  interest  and  in- 
come shall  not  be  liable  or  taken  for  her  hnshand's 
debts  or  contracts,  nor  be  applied  to  the  payment 
thereof  or  any  part  thereof."  By  a  subseguest 
clause  of  the  will,  the  executors  were  empowered 
and  directed  to  sell  the  esUte,  and  after  paying 
debts  and  funeral  expenses,  and  providing  for  an 
annuity  for  the  widow,  "pay  the  three  legatees 
named  in  the  will."  L  was  entitled  to  one-third  of 
a  farm  called  "Greenway,"  under  tuc  will,  and  her 
husband  purchased  the  other  two-thirds  from  the 
other  two  devisees,  and  in  June,  1865,  conveyed  it 
to  S,  trustee,  "for  the  sole  and  separate  use,  ben- 
efit and  behoof  of  the  said  L,  during  her  life,  and 
for  her  heirs  after  her  death,  in  the  manner  and 
form  as  set  forth  and  provided  in  the  will"  of  the 
testator.  The  son  E,  to  whom  all  the  personal  prop- 
erty was  given  in  a  codicil,  conveyed  two-thirds  of 
it  by  deed  to  A  and  L,  to  be  held  on  the  terms  of 
the  will.  P,  a  son  of  L,  conveyed  his  whole 
98  interest  to  her  'separate  use,   with  power  ts 

dispose  of  it  as  a  femt  soU,     In  April,  1S71. 
J  and  L  his  wife,   executed  a  note   for  $2,000  to 
R,  and  they  and  S,  the  trustee,  on  the  same  date. 
executed   a   deed   of  trust   on   "Greenway"  to  Jan- 
ney,  trustee,  to  secure  said  debt.     On  a  bill  filed  by 
R  to  enforce  the  lien  of  said  deed  of  trust.    Haw: 
1.  Mrife*«    B^vitable     Separate     E^atete— 
Power  as  to  Corpus.* — L  had  no  power  to 
dispose  of,  charge  or  encumber  the  corpus  of  the 
estate  derived  under  the  will  of  her  father,  and 


*Wlfe>«  B^altable  Separate 
Power  of  Alienation.— In  Bain  k  Bro.  ▼.  BnffH 
Adm'r  et  o/.,  76  Va.  376,  the  court  said,  "an  Ropfp  v. 
Minor  and  others,  33  Gratt.  97,  112,  the  intentioa  t» 
restrain  the  cestui  que  tnut  was  deduced  chiefly  from 
the  provision  (not  found  in  the  present  case)  that  the 
fund  created  was  to  be  under  the  exclusive  control 
and  management  of  the  trustee,  who  was  not  only  em- 
powered but  required  to  apply  the  interest  or  income 
to  the  proper  maintenance,  support  and  comfort  of  the 
wife.  And  in  Bank  of  Greensboro'  v.  Chambers  and 
others,  30  Gratt.  202,  a  like  intention  was  inferred 
from  the  deed  as  a  whole,  and  from  the  plan  and  sdierac 
of  the  settlement,  the  design  being  manifest  not  only 
to  provide  but  secure  a  home  for  the  wife  and  her 
family,  as  well  as  for  their  support  and  maintenance.* 

And  in  Averett,  Tr.,  et  al.,  v.  Ltpscombe,  76  Va. 
404,  the  court  said,  "The  cases  decided  by  this  aymrt 
bearing  on  this  question  [jus  disponendi  incident  to 
estate  settled  to  separate  use  of  feme  covert\  are  too 
familiar  to  require  citation  or  comment  from  the 
bench.  For  the  distinction  to  be  taken  between  a 
case  like  the  present  and  Bank  of  Greensboro'  v. 
Chambers  and  others,  30  Gratt.  202,  and  Ropp  t. 
Minor  and  others,  33  Gratt.  97,  we  refer  to  what  a 
said  in  the  opinion  delivered  a  few  days  ago  in  Baia 
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under  the  deeds  for  her  benefit  (except  stlch,  if 
any,  as  was  acquired  under  the  deed  of  her  son 
F)  nor  to  anticipate  the  profits,  income  or  interest 
which  mifht  arise  or  be  derived  from  said  estate, 
so  far  as  they  might  be  required  for  her  comfort- 
able support:  and  the  lien  of  the  deed  of  trust  to 
Janney,  trustee,  extends,  and  can  be  enforced, 
only  on  any  excess  of  profits  beyond  that  neces- 
sary for  her  support,  derived  from  "Greenway," 
if  any,  and  the  interest  conveyed  by  the  deed  of 
F,  the  son,  if  that  was  any.  Nor  can  the  subse- 
quent discoverture  of  L,  per  se,  give  any  greater 
force  or  effect  to  her  prior  engagements  than 
existed  during  the  coverture. 

2.  Same— Conatmctlon  of  lirill.*— Under 
the  will,  the  whole  estate  of  the  testator  was  equi- 
tably converted  into  money,  but  whether  "Green- 
way"  is  treated  as  equitably  converted  into  money, 
or  as  realty,  the  estate  of  L  and  the  rights  of  the 
plaintiff  to  enforce  his  lien  thereon  remain  the 
same. 

3.  Same— Same— J»»  Dlaponendl.— If  by  a 
fair  construction  of  the  whole  instrument  creating 
a  separate  estate  in  a  feme  covert,  the  iu4  dis- 
ponendi,  and  incidental  power  to  encumber  and 
charge  the  estate,  to  an  extent  involving  aliena- 
tion, be  inconsistent  with  the  plan  and  scheme  of 
settlement,  and  the  exercise  of  these  powers  would 
defeat  the  plain  intent  pervading  the  instrument, 
they  must  be  considered  as  much  forbidden  as  if 
expressly  denied.  Bank  of  Greensboro'  v.  Cham- 
bers, 30  Gratt.  202. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Loudoun  county,  brought  in  Septem- 
ber,   1876,  by  Samuel  Ropp,  to  subject  certain 


and  Brother  v.  BufTs  Adm'r  and  others,  76  Va.  376." 
In  Christian  k  Gunn  v.  Keen,  80  Va.  369,  it  was  said, 
"In  the  present  case  the  wife  is  the  sole  beneficiary  in 
the  deed  of  settlement.  The  property  is  conveyed  for 
her  exclusive  benefit;  nor  is  its  management  and  con- 
frol  confided  to  the  trustee.  1  he  case  is  therefore  un- 
like the  case  of  Bank  of  Greensboro*  v.  Chambers,  30 
Gratt.  202.  There  the  intention  to  withhold  the  power 
of  alienation  was  implied  from  the  manifest  purpose 
of  the  deed  of  settlement,  not  only  to  provide,  but  to 
secure  a  home  for  the  wife  and  her  children.  And 
substantially  the  same  may  be  said  of  the  cases  of 
Nixon  V.  Rose,  12  Gratt.  425;  Ropp  v.  Minor,  33  Id. 
97;  Bailey  v.  Hill,  77  Va.  492,  and  other  similar  cases 
to  which  counsel  have  referred.'* 


real  estate  which  had  been  conveyed  in  trust 
to  secure  a  debt  of  $2,000,  evidenced  by  a 
single  bill  dated  the  12th  of  April,  1871,  and 
payable  two  years  after  date,  with 
99  mterest  payable  annually  *at  the  rate 
of  twelve  per  cent,  per  annum,  and 
executed  by  John  W.  Minor  and  Louisa  F. 
Minor.  The  deed  of  trust  to  secure  the  pay- 
ment of  this  bond  bore  the  same  date,  was 
executed  by  T.  Parkin  Scott,  as  trustee  of 
John  W.  and  Louisa  F.  Minor,  and  by  them, 
to  C.  P.  Janney  as  trustee,  and  conveyed  a 
tract  of  land  in  the  county  of  Loudoun  con- 
taining five  hundred  and  fifty-five  acres, 
known  as  "Greenway." 

This  land  had  been  the  land  of  Charles  J. 
Catlett  of  the  county  of  Loudoun,  who  died 
in  1845.  By  his  will  which  was  made  in  De- 
cember, 1844,  he  gave  to  his  wife  an  an- 
nuity of  $1,000  for  her  life,  which  he  made 
a  charge  upon  his  whole  estate  real  and  per- 
sonal. He  gave  to  his  son  Erskine  Catlett 
and  to  his  heirs,  one-third  part  of  his  whole 
estate  real  and  personal,  subject  to  the  an- 
nuity to  his  wife;  and  he  gave  to  Esther 
Ann  Catlett,  widow  of  his  deceased  son,  and 
to  her  heirs,  another  third  of  his  whole 
estate  real  and  personal;  subject  to  the 
annuity  to  his  wife.  The  other  third  is  dis- 
posed of  as  follows: 

"I  give  and  devise  one  other  third  part  or 
portion  of  my  whole  estate,  real,  personal  or 
mixed  of  every  kind  and  description  whatever 
which  I  may  die  possessed  of  or  owning,  to 
my  daughter-in-law,  Esther  Ann  Catlett,  and 
her  heirs,  in  trust  for  the  use,  benefit  and 
behoof  of  my  daughter,  Louisa  Fairfax  Mi- 
nor, wife  of  John  West  Minor,  during  her 
natural  life,  and  for  the  use  of  the  heirs  of 
my  said  daughter  after  the  death  of  my  said 
daughter,  subject  to  the  annuity  aforesaid; 
and  my  will  is  and  I  hereby  empower  and 
require  the  said  Esther  Ann  Catlett,  trustee 
as  aforesaid,  as  soon  as  convenient  and  prac- 
ticable after  having  received  the  said  leg- 
acy, or  proceeds  of  said  devise,  to  loan  out 
the  same  at  interest  on  good  and  sufficient 
security  by  bond  and  mortgage  on  unincum- 
bered real  estate,  and  to  apply  the  interest 
or  income  which  shall  or  may  arise, 
100  ♦accrue  or  be  derived  therefrom  to 
the  payment  and  discharge  of  all  the 
expenses    and    charges    necessary    and    re- 


Sii,Qtc Effect    of   Dl«covert»re. — As   to   the 

effect  of  discoverture  on  the  wife's  equitable  separate 

estate,  sec  Nickell  &  Miller  v.  Handly  et  al..  10  Gratt.  quired  for  the  proper  maintenance,  support 
336;  Burnett  et  ux.  v.  Hawpe's  Ex'or,  25  Gratt.  481;  |  ^^^  comfort  of  my  said  daughter  Louisa;  or 
Leake,  Trustee,  v.  Benson  et  al.,  29  Gratt.  i53;  Gar-    ^.jj^  gj^j^j  trustee  may,  if  she  shall  in  her  dis- 


land  v.  Pamplin  et  al.,  32  Gratt.  305;  Price  v.  Plant- 
ers' Nat.  Bank  et  al.,  92  Va.  468;  Miller  v.  Miller's 
Adm'r.  92  Va.  510. 

Sec  generally  as  to  Wife's  Separate  Estate,  Burks 
Prop.  Rights  Marr.  Women;  1  Min.  Inst.  (4th  Ed.), 
345  et  seq. 

•1¥I11a Construction. — In  Carr  v.  Branch,  85 


cretion  deem  it  proper,  pay  over  the  interest 
or  income  aforesaid  to  my  said  daughter, 
Louisa,  semi-annually,  in  money  on  her 
sole  and  separate  receipt,  independent  of 
any  interference,  hinderance  or  control  of 
her  husband  or  by  him;  and  the  said  in- 
terest or  income  shall  not  be  liable  or  taken 


Va.  597,  the  principal  case  is  cited  in  support  of  the  |  for  her  husband's  debts  or  contracts,  nor  be 


proposition  that  the  question  of  conversion  depends 
on  the  intention  of  the  testator,  which  need  not  be 
expressly  declared,  but  may  be  derived  from  the 
general  effect  of  the  will.  See  also  7  Am.  &  Eng. 
Enc   of   Uw    (2d   Ed.)    p.   465. 

Conversion  of  Realty  Into  Peraonnlty.— 
The  principal  case  was  cited  in  Board,  etc.,  v.  Blair. 
45  W.  Va.  825. 


applied  to  the  payment  thereof,  or  any  part 
thereof." 

The  powers  given  to  his  executors  are 
as  follows: 

"And  further  I  do  hereby  authorize,  em- 
power and  direct  my  executors  and  execu- 
trixes hereinafter  named,  constituted  and 
appointed,  or  such  of  them  as  shall  or  may 
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undertake  the  trouble  and  labor  of  executing 
this,  my  last  will  and  testament,  and  the 
survivors  or  survivor  of  them,  at  any  time  or 
times  he,  she  or  they  shall  or  may  deem  dis- 
creet, proper,  convenient  and  practicable,  to 
grant,  bargain,  sell  and  dispose  of  at  public 
or  private  sale  or  sales  all  or  any  part  or 
portion  of  my  estate  whatsoever,  and  where- 
soever, real,  personal  and  mixed;  and  upon 
such  sale  or  sales  to  execute  and  deliver  to 
the  purchaser  or  purchasers  thereof  or  of  any 
part  thereof,  good  and  sufficient  deeds  of 
conveyance,  bills  of  sale  or  other  proper  and 
necessary  transfers;  and  out  of  the  money 
which  shall  or  may  accrue  or  arise  by  or  out 
of  such  sale  or  sales,  in  the  first  place,  to  pay 
my  just  debts  and  funeral  charges;  in  the 
next  place,  after  reserving  so  much  of  the 
proceeds  or  avails  of  such  sale  or  sales  of  my 
estate  as  aforesaid  as  that  the  interest  or 
income  which  shall  or  may  be  derived  from 
such  reservation  will  be  sufficient  to  secure 
the  payment  to  my  wife  of  the  annuity  with 

which    my     estate     is      hereinbefore 
101      charged,  then,  in  the  first  place,  *to 

pay  the  three  other  legatees  named  in 
this  my  last  will  and  testament  as  herein- 
before mentioned  and  directed.  It  is  to  be 
understood  that  the  annuity  hereinbefore 
bequeathed  to  my  wife  is  in  lieu  of  her  dower, 
and  is  to  be  taken  and  accepted;  and  that 
on  her  demise  the  sum  herein  authorized 
and  directed  to  be  reserved  as  aforesaid  for 
the  purpose  above  rnentioned  shall  revert  to 
my  estate  and  be  divided  equally  between  my 
three  last  mentioned  legatees  in  the  like 
manner  as  herein  mentioned  and  directed." 
On  the  day  after  the  will  was  written  the 
testator    executed    the    following    codicil: 

"All  the  personal  and  mixed  property  I 
may  die  possessed  of  or  owning,  I  give  and 
bequeath   to   my   son   Erskine;   and   further 


said  wife,  and  intending  to  secure  the  same  to 
her  use  according  to  the  terms  of  the  trust  in 
the  said  will  of  her  father,  purchased  the 
two-thirds  of  the  said  Erskine  Catlett  and 
Esther  Ann  Catlett  in  the  land  called  Green- 
way,  and  for  the  purpose  of  carrying  out  said 
intention  hath  agreed  to  execute  these  pres- 
ents, and  the  said  Louisa  F.  Minor  hath  be- 
come a  party  thereto  for  the  purpose  of  show- 
ing her  assent  to  this  deed  and  the  selection 
of  the  trustee  made,  the  said  John  West  Mi- 
nor in  consideration  of  the  premises  and  of 
one  dollar  grants  and  releases  to  T.  Parkin 
Scott  and  his  heirs  all  his  the  said  John  West 
Minor's  right,  title,  interest,  estate,  claim  and 
demand  at  law  and  equity,  of,  in,  to  and  out  of 
the  real  estate  and  property  of  which  Charles 
J.  Catlett  died  seized  and  possessed  lying  and 
being  in  the  county  of  Loudoun,  and  especi- 
ally the  estate  and  farm  known  by  the  name 
of  Greenway,  howsoever  held  or  acquired  by 
the  said  John  West  Minor,  except  about  ten 
acres,  part  thereof,  sold  and  conveyed  to  T. 
Gore,  &c.  In  trust  for  the  sole  and  separate 
use,  benefit  and  behoof  of  the  said  Louisa 
F.  Minor,  wife  of  the  said  John  West  Mi- 
nor, during  her  natural  life,  and  for  the  use 
of  the  heirs  of  the  said  Louisa  F.  Minor 
after  her  death,  in  the  manner  and  form  as 
set  forth  and  provided  in  the  will  of  the 
said  Charles  J.  Catlett  as  aforesaid. 

A  month  before  this  deed  was  executed. 
to-wit:  by  deed  bearing  date  on  the  11th  of 
May,  1865,  Fairfax  Catlett  Minor,  a  son  of 
Louisa  F.  Minor,  reciting  the  bequest  by 
Charles  J.  Catlett  to  Esther  Ann  Catlett  of 
one-third  of  his  estate  in  trust  for  the  use  of 

Louisa  F.  Minor  during  her  natural  life. 
103    and  for  the  use  of  her  ♦heirs  after  her 

death,  in  consideration  of  natural  love 
and  affection,  and  of  ten  dollars,  g-ranted  and 
conveyed  to  the  said  Louisa  F.  Minor,  all  the 


it  is  my  will  and  desire  that  the  sale  of  my  ]  estate  of  the  said  Fairfax  Catlett   Minor  in 


real  estate  should  not  take  place  until  after 
the  death  of  my  wife." 

As  soon  as  the  will  was  admitted  to  record 
Erskine  Catlett  released  to  the  other  two 
legatees  two-thirds  of  the  personal  estate 
left  to  him  by  the  codicil,  and  it  was  provided 
in  the  deed  that  the  three  beneficiaries  should 
tike  it  as  under  the  will.  And  Esther  Ann 
Catlett  declinme:  to  accept  the  trust  in  favor 
of  Louisa  F.  Minor,  by  an  order  of  the  court, 
John  West  Minor  was  appointed  trustee  in 
the  place  of  said  Esther  Ann  Catlett. 

In  1846  the  tract  of  land  called  Greenway 
vas  divided  under  an  order  of  the  court,  each 
of  the  three  devisees  taking  a  specific  part. 
A  nd  bv  another  decree  in  another  case,  John 
West  Minor  became  the  purchaser  of  the  two 
parts  allotted  to  Erskine  and  Esther  Catlett, 
which  was  conveyed  to  him  by  a  commission- 
er appointed  by  the  court.  And  then  by  deed 
bearinjf  date  the  12th  of  June,  1865.  between 
John  West  Minor  of  the  first  part,  Louisa  F. 
Minor,    of    the    second    part,    and    Thomas 

Parkin  Scott  of  the  third  part,  after 
102      *reciting  the  provisions  of  the  will  of 

Charles  J.  Catlett,  and  the  appoint- 
ment of  John  West  Minor  as  trustee  for  his 
wife,  and  that  John  West  Minor  afterwards 
with  the  separate  means  and  estate  of  his 


the  said  devise,  and  in  all  the  lands,  estates 
and  otherproperty  referred  to  and  embraced 
in  said  devise,  both  at  law  and  in  equity,  and 
in  possession,  reversion  and  remainder,  to 
and  for  the  sole  and  separate  property  and 
estate  of  her  the  said  Louisa  F.  Minor,  in- 
dependently of.  and  without  the  let,  hin- 
drance, control  or  interference  of  her  present 
or  of  any  future  husband,  and  not  to  be  liable 
for  his  debts,  contracts  or  obligations,  and  to 
be  receivable  by  and  payable  to  the  said 
Louisa  F.  Minor,  solely  and  separately,  and 
on  her  sole  and  separate  receipt  and  ac- 
quittance, and  with  power  and  authority  in 
the  said  Louisa  F.  Minor  to  bargain,  sell 
and  convey,  bequeath  and  devise  the  same, 
or  any  part  thereof,  in  as  full,  free  and  ef- 
fectual a  manner  as  if  she  were  an  unmar- 
ried woman,  her  present  or  any  future  hus- 
band   notwithstanding. 

The  bill  of  the  plaintiff  after  setting  out 
the  single  bill  and  the  deed  of  trust  to  Jan- 
nev  to  secure  it.  and  charging  that  the  sini?le 
bill  was  given  for  money  required  for  the 
support  of  Mrs.  Minor,  sets  out  her  interests 
under  the  will  of  Charles  J.  Catlett.  and  the 
several  deeds  hereinbefore  mentionei: 
charges  that  Mrs.  Minor  has  a  separate  estate 
for  life  under  the  will  in  the  one-third  of  the 
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property  which  she  took  under  the  will,  and 
in  the  two-thirds  taken  under  the  deed  from 
John  West  Minor  to  Scott;  that  she  took  a 
fee  simple  estate  under  the  deed  of  Fairfax 
Catlett  Minor  to  her,  and  that  her  interest 
under  the  deed  of  Erskine  Catlett,  is  doubt- 
ful, and  it  is  necessary  that  the  court  shall 
construe  said  deed. 

He   further   states  that  the  only  children  of 
Louisa  F.  Minor  were  Fairfax  Catlett 

104  Minor,  and  a  daughter  *Esther  who  has 
died  leaving  two  children,  Minor  Heis- 

kcll  and  J.  Wallace  Heiskell,  who  are  in- 
fants; that  Scott  the  trustee  is  dead,  and 
James  M.  Wallace  has  been  substituted  as 
trustee  in  his  place.  And  making  Mrs.  Minor 
and  her  husband,  the  trustee  Wallace,  Minor 
Heiskell.  and  J.  Wallace  Heiskell,  and  cer- 
tain creditors  of  Mrs.  Minor  parties,  he  prays 
that  all  necessary  accounts  may  be  taken, 
that  the  liens  and  charges  binding  the  sepa- 
rate estate  of  Mrs.  Minor,  the  nature,  char- 
acter, and  value  of  the  estate  and  the  prior- 
ities of  said  liens  and  charges  may  be  ascer- 
tained; that  the  said  separate  estate  may  be 
subjected  to  the  payment  of  his  debt,  and 
that  the  lien  under  the  deed  to  Janney  may 
be  enforced,  and  for  general  relief. 

The  infant  defendants  answered  by  their 
S^ardian  ad  litem;  Wallace,  the  trustee,  an- 
swered at  great  length,  insisting  that  Mrs. 
Minor  was  not  bound  for  the  plaintiff's  debt; 
that  it  was  not  given  for  her  benefit,  but  was 
the  debt  of  John  West  Minor;  and  that  Mrs. 
Minor  had  no  separate  estate  at  the  time 
said  debt  was  contracted,  which  she  did  or 
could  bind  or  in  any  way  make  liable  for  its 
payment;  and  he  proceeds  to  comment  upon 
the  will  of  Charles  J.  Catlett,  and  the  several 
deeds  hereinbefore  referred  to,  and  insists 
that  John  West  Minor  had  no  authority  to 
convey  to  Scott  the  one-third  of  the  land  al- 
lotted to  Mrs.  Minor  on  the  division  of  the 
estate  of  Charles  J.  Catlett;  and  Scott  had 
no  authority  to  execute  the  deed  to  Janney 
in  trust  to  secure  the  plaintiff's  debt. 

John  West  Minor  having  died  pending  the 
suit,  Mrs.  Louisa  F.  Minor  in  January,  1878, 
filed  her  answer  in  the  cause;  which  takes 
substantially  the  same  grounds  taken  in  the 
answer  of  the  trustee  Wallace. 

The  cause*  came  on  to  be  heard  on  the  24th 

of  January,  1878,  on  consideration  whereof 

the    court   being  of  opinion  that  the  will 

105  of    C.   J.    Catlett   having   been    *made 
prior   to   the   abolition   of   the   rule   in 

Shelley's  case,"  by  the  terms  of  said  will 
Louisa  F.  Minor  took  an  estate  in  fee  in  the 
one-third  part  of  the  tract  of  land  known  as 
"Greenway,"  and  that  in  two-thirds  of  said 
estate,  to-wit:  that  part  thereof  purchased 
by  John  West  Minor  from  John  Janney  and 
by  said  Minor  conveyed  to  T.  Parkins  Scott, 
said  Louisa  F.  is  entitled  to  an  estate  for 
life,  and  that  said  estates  in  fee  and  for  life 
are  the  separate  property  and  estate  of  the 
said  Louisa  F.  Minor. 

And  being  further  of  opinion  that  the  power 
and  control  of  the  said  Louisa  F.  over  her  said 
"separate  estate"  is  absolute  and  unrestricted, 
and  that  the  said  estate  has  been  charged  by 
the  said  Louisa  F.  with  complainant's  debt; 


and  being  further  of  opinion  that  said  debt 
bears  interest  at  the  rate  of  12  per  centum  pef 
annum  from  April  12th,  1871,  until  paid,  doth 
adjudge,  order  and  decree  that  a  master  com- 
missioner of  this  court  do  enquire  into  and 
ascertain  the  fee  simple  and  annual  value  of 
"the  separate  estate"  of  the  said  Louisa  F., 
the  amount  due  complainant,  whether  or  not 
said  "separate  estate"  has  been  charged  with 
other  debts  due  by  said  Louisa  F.,  and  if  so 
charged  when,  how,  and  for  what  amounts 
and  their  priorities,  and  report  to  this  court. 

The  commissioner  returned  his  report,  by 
which  he  fixed  the  value  of  Mrs.  Minor's 
estate  in  the  land  at  $15,000,  and  the  annual 
rent  at  $1,200;  and  he  reported  the  debts  of 
Mrs.  Minor  binding  her  separate  estate  at 
$16,304.73;  nearly  all  of  which  was  secured 
by  deeds  of  trust  and  the  balance  by  judg- 
ments or  bonds. 

The  court  seems  to  have  granted  a  rehear- 
ing of  the  decree  of  January  24th,  1878;  and 
the  cause  came  on  again  to  be  heard  on  the 
6th  of  May,  1879,  when  the  court  made  the 
following  decree: 

106  ♦This  cause  coming  on  for  a  further 
decree  under  the  rehearing  had  at  the 

last  term,  and  being  further  argued  by  coun- 
sel, and  the  court  being  of  opinion  that  under 
the  true  construction  of  the  will  of  Charles  J. 
Catlett  the  property  thereby  settled  to  the 
use  of  his  daughter,  Louisa  Fairfax  Minor, 
is  to  be  regarded  and  dealt  with  as  personalty 
and  not  realty;  that  said  Louisa  had  no  power 
to  dispose  in  any  way  of  the  corpus  of  said 
property;  that  her  power  during  coverture  to 
alienate  (in  advance  of  its  receipt)  the  income 
therefrom  is  prohibited  by  a  clear  implication 
from  the  terms  of  said  will;  that  the  several 
deeds  of  trust  to  secure  the  debts  in  the  pro- 
ceedings mentioned  are  therefore  ineffective 
to  create  any  lien  upon  said  income  for  their 
payment;  and  that  the  plaintiffs  have  no  right 
or  equity  to  interrupt  the  application  of  said 
income  (both  that  heretofore  accrued  and 
that  hereafter  to  accrue)  "to  the  proper  main- 
tenance, support  and  comfort"  of  the  said 
Louisa  during  her  lifetime;  it  is  therefore 
ordered,  adjudged  and  decreed  that  the  plain- 
tiffs' bill,  so  far  as  it  seeks  to  subiect  said 
income  to  the  payment  of  said  debts  men- 
tioned in  said  deeds  of  trust,  be  and  is  here- 
by dismissed,  and  that  said  bill  be  also  dis- 
missed so  far  as  it  seeks  to  subject  the 
corpus  of  the  property  in  the  proceedings 
mentioned  to  the  payment  of  said  debts,  ex- 
cept as  to  the  interest  or  estate  therein 
which  became  vested  in  said  Louisa  Fairfax 
Minor  under  the  deed  from  Fairfax  C.  Mi- 
nor dated  on  the  11th  day  of  May,  1865, 
which  said  interest  or  estate  the  court  now 
adjudges  to  be  subject  to  the  payment  of 
said  debts. 

From  this  decree  the  plaintiff  obtained  an 
appeal  to  this  court. 

Brook  and  Scott,  William  H.  Payne  and 
Charles  P.  Janney,  for  the  appellant. 

107  *S.  F.  Beach,  for  the  appellees. 

BURKS,   J.,  delivered   the   opinion 
of  the  court. 
There  can  be  no  doubt,  both  upon  principle 
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and  authority,  that  the  execution  by  Mrs.  Mi- 
nor, in  conjunction  with  her  husband, 
either  as  principal  or  surety,  of  the  bond 
for  two  thousand  dollars,  the  payment  of 
which  with  the  interest  thereon,  the  appel- 
lant is  seeking  to  enforce,  operates  a  general 
charge  upon  her  separate  estate,  and  that  the 
several  deeds  of  trust  on  the  "Greenway" 
farm,  to  the  extent  of  her  interest  therein, 
which  is  the  principal  portion  of  said  estate, 
are  specific  liens  on  said  interest,  unless  her 
power  to  alien  or  encumber  her  separate 
estate  was  restrained  or  denied  by  the  in- 
struments creating  it.  McChesney  &  als.  v. 
Brown's  heirs,  25  Gratt.  393;  Burnett  & 
wife  V.  Hawpe's  ex'or.  Id.  481;  Darnall  & 
wife  V.  Smith's  adm'r  &  als.,  26  Gratt.  878; 
Bank  of  Greensboro'  v.  Chambers  &  als.,  30 
Gratt.  202;  Justis  v.  English  &  als.,  Id.  565, 
and  cases  there  cited.  See  also  Garland  v, 
Pamplin  &  als.,  32  Gratt.  305. 

She  derived  her  interest  in  one-third  part 
of  the  farm  under  the  will  of  her  father, 
Charles  J.  Catlett,  who  died  in  1845,  and  in 
two-thirds  under  the  deed  of  her  husband, 
executed  June  12,  1865.  The  conveyance  by 
this  deed  is  to  T.  Parkin  Scott,  in  trust,  as 
declared,  "for  the  sole  and  sepajrate  use, 
benefit  and  behoof  of  the  said  Louisa  Fair- 
fax Minor,  wife  of  the  said  John  West  Mi- 
nor, during  her  natural  life,  and  for  the  use 
of  the  heirs  of  the  said  Louisa  Fairfax  Mi- 
nor after  her  death,  in  the  manner  and  form 
as  set  forth  and  provided  in  the  will  of  the 
said  Charles  J.  Catlett  as  aforesaid." 

We  are  thus  referred  by  the  deed  to  the 
will,  and  the  extent  of  the  wife's  pow- 
108  er  over  the  estate  created  *by  the  for- 
mer is  to  be  ascertained  and  measured 
by  her  power  over  the  estate  given  by  the 
latter. 

By  his  will,  the  testator,  after  giving  to 
his  wife  an  annuity  of  one  thousand  dollars 
during  her  life  and  charging  his  whole  estate 
with  its  payment,  gives  to  his  son  Erskine 
Catlett  and  to  his  daughter-in-law  Esther  Ann 
Catlett  and  to  their  heirs  respectively,  each 
one-third  part  of  his  whole  estate  subject  to 
the  annuity  bequeathed  to  his  wife.  The  re- 
maining third  part  he  gives  to  his  daughter 
Mrs.  Minor  by  the  following  clause:  "I  give 
and  devise  one  other  third  part  or  portion  of 
my  whole  estate,  real,  personal  or  mixed  of 
every  kind  and  description  whatever  which 
I  may  die  possessed  of  or  owning,  to  my 
daughter-in-law,  Esther  Ann  Catlett,  and  her 
heirs,  in  trust  for  the  use,  benefit  and  be- 
hoof of  my  daughter  Louisa  Fairfax  Minor, 
wife  of  John  West  Minor,  during  her  nat- 
ural life,  and  for  the  use  of  the  heirs  of  my 
said  daughter  after  the  death  of  my  said 
daughter,  subject  to  the  arnnty  aforesaid; 
and  my  will  is  and  I  hereby  empower  and 
require  the  said  Esther  Ann  Catlett,  trustee  as 
aforesaid,  as  soon  as  convenient  and  practi- 
cable after  having  received  the  said  legacy, 
or  proceeds  of  said  devise,  to  loan  out  the 
same  at  interest  on  good  and  sufficient  secur. 
ity  by  bond  and  mortgage  on  unincumbered 
real  estate  and  to  apply  the  interest  or  income 
which  shall  or  may  arise,  accrue  or  be  derived 


all  the  expenses  and  charges  necessary  and 
required  for  the  proper  maintenance,  sup- 
port and  comfort  of  my  said  daughter  Louisa, 
or  the  said  trustee  may,  if  she  shall  in  her 
discretion  deem  it  proper,  pay  over  the  in- 
terest or  income  aforesaid  to  my  said  daugh- 
ter, Louisa,  semi-annually  in  money  on  her 
sole  and  separate  receipt  independent  of  any 
interference,  hindrance  or  control  of  her 
husband  or  by  him-  and  the  said  inter- 

109  est  or  income  shall  not  be  ^liable  or 
taken  for  her  husband's  debts  or  con- 
tracts,  nor  be  applied  to  the  payment  thereof. 
or  any  part  thereof." 

By  a  subsequent  clause,  the  executors  are 
empowered  and  directed  to  sell  his  propertj-, 
and  from  the  proceeds  of  sale,  first  pay  his 
debts  and  funeral  charges;  next,  set  apart  a 
sum,  the  annual  interest  or  income  from 
which  will  be  sufficient  to  pay  the  annuity  to 
his  wife,  and  then,  in  the  language  of  the 
will,  "pay  the  three  other  legatees  named  in 
this  my  last  will  and  testament  as  hereinbe- 
fore mentioned  and  directed.  He  further  di- 
rects, that  the  principal  sum  set  apart  to 
provide  the  annuity  to  his  wife,  shall,  on  her 
demise,  be  equally  divided  among  the  lega- 
tees aforesaid.  By  a  codicil,  he  gives  all  his 
personal  property  to  his  son  Erskine,  and 
declares  it  to  be  his  will  and  desire  that  the 
sale  of  his  real  estate  shall  not  take  place 
until  after  the  death  of  his  wife. 

We  are  of  opinion,  that  by  the  provisions 
of  this  will,  the  whole  estate  of  the  testator 
was  equitably  converted  into  money. 

It  is  well  settled,  that  land  directed  or 
agreed  to  be  sold  and  turned  into  money 
(upon  the  principle  that  what  is  agreed  w 
ought  to  be  done  is  considered  as  done)  shall 
be  treated  as  assuming  the  quality  of  per- 
sonalty, and  as  continuing  impressed  with 
that  character,  until  some  person  entitled  to 
the  proceeds  shall  elect  to  take  the  subject 
in  its  original  character  of  land.  Per  Bald- 
win, J.  in  Siter  Price  &  Co.  v,  McClanichan 
and  others,  2  Gratt.  280.  294. .  See  also  Flet- 
cher V.  Ashburner,  and  notes,  English  and 
American,  1  Lead.  Cas.  Eq.  Part  2,  (4th 
Ed.),  1118  et  seq.;  Craig  v.  Leslie,  3  Wheat- 
on  R.  563;  Harcum's  admV  v.  Hudnall,  14 
Gratt.  369  and  cases  there  cited. 

In  the  last  named  case,  it  is  s^id,  (p.  377\ 
that   no   discrimination   appears   to  be 

110  made  in  this  doctrine  of  *"equitable  con- 
version" between  the  case  of  a  conver- 
sion which  is  not  required  to  be  made  at 
any  particular  period,  and  which  therefore, 
in  case  of  a  will,  should  be  made  presently 
after  the  death   of  thr  testator,  and  one  in 

•hich  the  conversion  is  to  be  made  at  some 
future  period  prescribed.  In  the  latter  case, 
"we  must  consider  the  property  as  conver- 
ted from  the  time  when  it  ought  to  htve 
been  converted."  Per  Cranworth,  Lord 
Chancellor,  Ferric  v.  Atherton,  28  Eng.  Law 
and  Eq.  R.  1. 

To  have  the  effect  in  equity  of  a  conver- 
sion, the  direction  to  sell  must  not  be  merely 
optional.  It  must  be  imperative.  Tazewell 
and  others  v.  Smith's  adm'r,  i  Rand.  313, 
3*>0.     The    iptentton,    however,    to    convert 


therefrom  to  the  payment  and  discharge  of  i  may  be  implied  without  express  words  di- 
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reeling  a  sale.  It  is  sufficient  if  such  inten- 
tion   be  clear.  1  Lead.  Cas.Eq.  (4th  Ed.),  1138. 

Looking  to  the  clause  which  authorizes  the 
sale,  the  language  in  the  first  part  is  man- 
datory. ♦  *  *  "I  do  hereby  authorize, 
empower,  and  direct  my  executors  ♦  *  ♦ 
to  sell  and  dispose  of/'  &c.  In  Green  v, 
Johnson,  4  Bush  (K'y)  R-  1W»  the  language 
of  the  will  was,  "I  authorize  and  request  my 
executors  *  *  ♦  to  sell  and  convey  all 
my  lands,  except,"  &c.  The  word  "request" 
•was  considered  as  synonymous  with  "re- 
quire—direct— order,"  the  latter  words  be- 
ing regarded  as  mandatory. 

By  the  will  of  Charles  J.  Catlctt,  the  only 
discretion  given  to  the  executors  is  as  to 
the  time  or  times  and  manner  of  sale  of  the 
different  portions  of  the  property.  In  a 
case  in  New  York,  where  a  like  discretion 
•was  given,  the  direction  to  sell  was  never- 
theless considered  imperative.  Stagg  v, 
Jackson,  1  Comstock  R.  206. 

If  the  clause  directing  the  sale  be  read,  as 
it  should   be,   in  connection  with   the 

111  other  parts  of  the  will,  and  ♦especially 
with  the  clause  already  quoted,  which 

makes  provision  for  Mrs.  Minor,  the  inten- 
tion to  convert  the  estate  into  money  is 
clearly  manifested:  for,  the  provision  and 
the  only  provision  made  for  her  presupposes  a 
sale,  one-third  part  of  the  proceeds  of  which 
is  required  to  be  put  out  on  loan  for  her  benefit. 

In  Phelps'  ex'or  v.  Pond,  23  New  York  R. 
69,  where  a  testator  authorized  his  executors 
to  sell  real  estate,  and  it  was  apparent  from 
the  general  pro-visions  of  the  will,  that  he 
intended  such  estate  to  be  sold,  the  doctrine 
of  equitable  conversion  was  applied,  al- 
though the  power  of  sale  was  not  in  terms 
imperative.  See  also  Power  v.  Cassidy,  9 
Reporter  351;  Burr  v.  Sims  &  als.,  1  Whar- 
ton (Penn.)  R.  252,  262. 

The  entire  real  estate  of  the  testator  being 
equitably  converted  into  money,  the  impor- 
tant inquiry  is,  what  limitation  or  restraint, 
if  any,  was  placed  upon  the  power  of  Mrs. 
Minor  to  alien  or  encumber  the  portion  gi- 
ven in  trust  for  her?  And  here  it  maybe  re- 
marked that  the  same  rule  applies,  which 
has  been  already  adverted-  to  as  applicable 
in  determining  the  question  of  equitable  con- 
version. The  restriction  need  not  be  ex- 
pressed in  negative  words.  No  particular 
phraseology  is  required,  but  the  intention 
must  be  clear.  It  is  sufficient  if  the  inten- 
tion can  be  gathered  from  the  whole  instru- 
ment. 2  Perry  on  Trusts,  §  670  and  cases 
cited;  Freeman,  adm'r  v.  Flood,  16  Ga.  528. 

In  Bank  of  Greensboro*  v.  Chambers  & 
als.,  30  Gratt.  202,  restraint  upon  alienation 
was  deduced  by  construction  from  the  in- 
strument as  a  whole.  In  the  opinion  in  that 
case,  it  was  said,  "We  do  not  find  in  the  deed 
of  settlement  in  this  case  any  express  inter- 
diction or  limitation  of  the  jus  disponendi 
and  of  the  incidental  power  to  encumber 
and  charge  the  separate  estate  to  an  extent 
involving  alienation,  but,  if  by  a  fair  con- 
struction   of    the    instrument,    the    ex- 

112  ercise  of  *these  powers  would  be  in- 
consistent with   the  plan  and  scheme  of 

the  settlement,  and  would  defeat  the  plain 
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intent  pervading  the  deed,  they  must  be 
considered  as  much  forbidden  as  if  ex- 
pressly denied." 

The  will,  which  fixes  the  limitation,  if  any 
there  be,  to  the  wife's  power  over  her  sep- 
arate estate  in  the  present  case,  does  not  in 
terms  forbid  her  to  alien,  charge  or  encumber 
the  estate,  nor  does  it  contain  any  formal 
clause  against  anticipation,  such  as  is  some- 
times found  in  settlements,  especially  in 
England,  but  the  intontion  to  restrain  seems 
to  be  plainly  implied.  The  main  object  of 
the  testator  in  the  provision  made  for  his 
daughter  manifestly  was  to  secure  to  her  a 
comfortable  support  and  maintenance  as 
long  as  she  lived.  To  accomplish  this  object, 
two  things  at  least  were  necessary  to  be 
done — to  exclude  the  rights  of  the  husband 
and  limit  the  powersi  of  the  wife.  The  first 
was  effected  by  giving  to  the  wife  a  separate 
use  and  the  second  by  creating  a  permanent 
fund  to  be  under  the  exclusive  control  and 
management  of  a  trustee,  who  was  not  only 
empowered  but  required  to  "apply"  the  inter- 
est or  income  "arising  from  the  fund  to  the 
payment  and  discharge  of  all  the  expenses 
and  charges  necessary  and  required  for  the 
proper  maintenance,  support  and  comfort" 
of  the  wife.  Unlimited  power  in  the  wife  to 
dispose  of  the  fund  or  to  anticipate  the  in- 
come would  be  a  power  to  frustrate  the 
main  design  of  the  testator  in  creating  the 
trust,  namely,  the  providing  and  securing 
to  his  daughter  with  reasonable  certainty 
support  and  maintenance  during  her  life, 
and  it  must  therefore  be  taken  that  he  in- 
tended to  deny  to  her  any  such  ^ower. 

The  alternative  provision,  which  author- 
izes the  trustee,  instead  of  personally  apply- 
ing the  interest  or  income  to  her  support,  to 
pay  it  over  to  her  "semi-annually  in  money 
on  her  sole  and  sejparate  receipt,  is 
118  *permissive  only.  The  trustee  could 
not  be  compelled  so  to  pay  it  over  "in 
money,"  but  is  merely  authorized  to  do  so, 
"if  she  (the  trustee)  shall  in  her  discretion 
deem  it  proper."  The  imperative  duty  first 
imposed  on  the  trustee  to  "apply"  the  in- 
come or  interest,  and  the  alternative  dis- 
cretionary power  subsequently  conferred  to 
pay  "semi-annually  in  money,"  would  seem 
to  be  inconsistent  with  the  power  of  the 
cestui  que  trust  to  alienate  the  income  by 
anticipation,  at  least  so  much  of  it  as  might 
be  required  for  continuous  support. 

There  are  adjudged  cases  in  the  English 
chancery  to  the  effect,  that  to  direct  the 
"profits  to  be  paid  from  time  to  time  into  the 
proper  hands  of  the  wife;"  or  that  the  "prof- 
its shall  be  paid  to  such  persons  and  in  such 
manner  as  the  wife  shall  from  time  to  time, 
during  her  life,  notwithstanding  her  cover- 
ture, by  any  note  or  writing  appoint,  and  in 
default  of  appointment,  into  her  proper 
hands  for  her  separate  use;"  or  that  the 
profits  shall  be  paid  "as  the  same  becanie 
due  and  payable,  into  the  hands  of  the  wife. 
and  not  otherwise,  and  that  the  receipts  of 
the  wife  alone  for  what  shall  be  actuallv 
paid  into  her  own  proper  hands  should  be  a 
sufficient  discharge,"  does  not  sufficiently 
evince  an  intention  to  restrain  anticipation 
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of  income.  These  cases  are  referred  to  in 
1  Minor's  Institutes  327  and  have  been  ex- 
amined. Some  of  them  were  cited  in  argu- 
ment by  the  learned  counsel  for  the  appel- 
lant. Without  meaning  to  question  the  cor- 
rectness of  the  decisions,  it  is  sufficient  to 
say,  that  the  language  employed  is  not  the 
same  as  that  used  in  the  will  which  we  have 
to  construe  in  this  case.  Owing  to  the  diver- 
sity in  phraseology  and  attending  circum- 
stances, decided  cases  can  seldom  have  a 
controlling  influence  in  the  construction  of 
instruments.  We  may  however,  for  illustra- 
tion, refer  to  Perkins,  &c.,  v.  Hays  and  oth- 
ers, 3  Gray's  R.  405,  which  is  somewhat  an- 
alogous   to    the    case    in    judgment. 

114  *A  testator  bequeathed  an  annuity  to 
his  widow,  to  be  paid  to  her,  clear  of 

aH  charges  and  deductions  whatever,  during 
her  life;  or,  in  case  of  her  incapacity,  at  any 
time,  by  sickness  or  otherwise,  to  receive  it, 
to  any  person  lawfully  appointed  to  repre- 
sent her;  or,  in  default  of  such  appointment, 
to  be  applied  by  his  executors  to  her  sup- 
port, and  the  support  and  education  of  his 
minor  children.  It  was  held,  that  the  wid- 
ow had  no  power  to  alienate  any  part  of  the 
annuity  by  anticipation — that  the  power  of 
alienation  by  anticipation  was  inconsistant 
with  and  would  tend  directly  to  defeat  the 
main  object  and  purpose  of  the  will,  to-wit, 
the  support  and  maintenance  of  the  wife, 
and  the  support  and  education  of  the  chil- 
dren during  their  minority.  "If  the  aliena- 
tion were  made,"  says  the  judge  delivering 
the  opinion  of  the  court,  "and  the  event  an- 
ticipated and  provided  for  iti  the  will  was 
to  occur,  the  duty  of  the  executors  or  sur- 
viving executors  to  apply  the  annuity  to  her 
support  would  still  remain,  and  must  b'e 
discharged,  or  the  main  object  and  purpose 
of  the  trust  be  defeated. 

Our  conclusion  is,  that  Mrs.  Minor  had  no 
power  to  dispose  of,  or  charge,  or  encumber 
the  corpus  of  the  estate  derived  by  her  under 
the  will  of  her  father  or  acquired  by  the  sev- 
eral deeds  set  out  in  record,  except  such,  if 
any,  as  was  acquired  under  the  deed  of  her 
son  Fairfax  C.  Minor,  dated  the  11th  day  of 
May,  1865.  If  she  took  anything  under  the 
last  named  deed,  though  to  her  separate  use, 
5he  was  expressly  empowered  by  the  deed 
to  dispose  of  it  as  if  she  were  "an  unmarried 
woman."  Nor  did  she  have  the  power  to 
anticipate  the  profits,  income  or  interest 
which  might  arise  or  be  derived  from  said 
estate  (except  as  to  the  interest,  if  any,  ac- 
quired as  aforesaid  under  the  deed  of  her 
son  Fairfax),  so  far  as  they  might  be 

115  required    *for    her    comfortable    sup- 
port;  but,  we   think,   the   restrictions 

upon  her  powers  does  not  extend  to  so  much 
of  said  profits,  income  or  interest  as  shall 
exceed  what  may  be  necessary  for  such  sup- 
port. The  effect  therefore  of  the  several 
deeds  of  trust  was  to  create  liens  for  the 
debts  mentioned  therein  on  such  excess,  if 
?ny.  of  the  profits  or  income  arising  from 
the  Greenway  farm  during  the  life  of  Mrs. 
Minor,  and  also  on  the  estate,  if  any,  ac- 
nuired  by  her  under  the  deed  of  her  son 
Fairfax;  and  this  is  the  full  extent  of  the 
encumbrances    created    by    said    deeds. 


It  was  earnestly  argued  by  the  learned 
counsel  for  the  appellant,  that  even  if  the 
real  estate  devised  by  the  will  was  equitably 
converted  into  money  (a  proposition  they  do 
not  admit,  but  which  to  us  seems  clear),  yet 
it  was  reconverted  into  real  estate  by  the 
election  of  the  parties,  shown  by  the  suit 
for  partition  in  1846,  the  actual  division  of 
the  land  under  a  decree  in  that  suit,  and 
subsequent  acts  and  conduct  of  the  parties. 
In  the  view  we  take  of  this  case,  it  is  not  at 
all  necessary  to  decide,  whether  any  valid 
election  was  made  or  not.  For  if  it  be  con- 
ceded, that  it  was  made,  and  that  the  Green- 
way  farm  is  to  be  treated  as  land,  the  con- 
cession does  not  help  the  appellant.  Whether 
the  estate  be  realty  or  personalty,  it  remain- 
ed the  separate  estate  of  Mrs.  Minor,  and 
bound  by  all  the  fetters  put  upon  it  by  the 
will;  the  portion  acquired  under  the  deed 
of  her  husband  being  placed  by  the  deed  on 
the  same  footing  with  the  portion  derived  un- 
der the  will.  Election  might  change  the  form 
in  which  she  would  take  and  hold  the  estate, 
but  it  could  not  enlarge  her  powers  over  it 
The  restraint  imposed  was  a  modification  of 
the  separate  estate,  which  she  could  not 
change  or  effect  by  election  or  other- 
wise. 

116  *The    Greenway   farm    having  been 
equitably      converted      into      money, 

whether  it  should  be  treated  as  personalty,  or 
as  reconverted  into  realty,  and  whether 
the  estate  of  Mrs.  Minor  therein  be  absohte 
or  for  life  only,  or  as  to  a  portion  absolute 
and  as  to  the  residue  for  life,  are  immate- 
rial questions  in  this  case;  as  her  powers 
over  her  separate  estate  (the  only  matter 
we  have  to  deal  with),  during  coverture  at 
least,  were  limited  and  restrained  in  the  nun- 
ner  and  to  the  extent  already  indicated. 

The  subsequent  discoverture  of  Mrs.  Mi- 
nor cannot  per  se  give  any  other  or  greater 
force  and  effect  to  her  prior  engagements 
than  they  had  during  her  coverture.  Such 
engagements  did  not  bind  her  personally  ei- 
ther at  law  or  in  equity,  so  as  to  warrant  a 
personal  judgment  or  decree  against  her. 
They  affected  her  separate  estate  to  the  ex- 
tent and  only  to  the  extent  of  her  then  ex- 
isting powers  over  it.  They  had  no  other  op- 
eration. Her  subsequent  discoverture  could 
not,  upon  any  principle  known  to  us,  operate 
by  estoppel  or  otherwise  to  enlarge  the  lia- 
bilities of  that  estate  imposed  by  the  engage- 
ments when  entered  into. 

The  only  error  in  the  decree  appealed 
from  is  the  dismissal  of  the  appellant*s  bill 
so  far  as  it  seeks  to  subject  the  income  of 
the  estate  to  the  payment  of  the  debts  men- 
tioned in  the  deeds  of  trust.  Such  dismis5.il, 
in  respect  of  said  income,  should  have  been 
confined  to  so  much  of  the  bill  as  seeks  to 
subject  the  income  required  for  Mrs.  Mi- 
nor's support  and  maintenance. 

For  this  error,  the  decree  must  be  revers- 
ed in  part,  and  the  cause  remanded  for 
further  proceedings. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,   and  the  court  having  mature- 

117  ly  considered  the   transcript  ♦of  the 
record  of  the  decree  aforesaid  and  the 
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arguments  of  counsel,  is  of  opinion,  for  rea- 
sons, stated  in  writing  and  tiled  with  the  rec- 
ord, that  so  much  of  the  income  which  has 
accrued  and  so  much  as  shall  hereafter  ac- 
crue from  the  separate  estate  of  the  appellee 
Louisa  Fairfax  Minor  as  shall  exceed  what 
may  be  necessary  for  her  comfortable  sup- 
port and  maintenance  continuously  during 
her  life  is  liable  for  the  payment  of  the  debts 
mentioned  in  the  several  deeds  of  trust  refer- 
red to  in  said  decree,  and  that  so  much  of 
9aid  decree  and  so  much  only  as  dismisses 
the  complainant's  bill  as  far  as  it  seeks  to 
subject  such  excess  to  the  payment  of  said 
debts  is  erroneous:  therefore,  it  is  decreed 
and  ordered,  that  so  much  of  said  decree  as 
is  hereinbefore  declared  to  be  erroneous  be 
reversed  and  annulled  and  the  residue  there- 
of be  affirmed,  and  that  the  appellant  recov- 
er his  tosts  by  him  expended  in  the  prose- 
cution of  his  appeal  aforesaid  here,  to  be 
paid  out  of  such  excess,  if  any  there  be,  of 
said  income  now  under  the  control  of  the 
said  circuit  court  or  which  may  hereafter 
arise,  and  the  said  cirucit  court  is  directed  by 
proper  order  to  provide  for  the  payment  of 
said  costs  out  of  said  excess:  and  this  cause 
is  remanded  to  the  said  circuit  court  with 
directions  to  apply  the  said  income  accrued 
and  which  shall  hereafter  accrue  first  to  the 
comfortable  support  and  maintenance  of  the 
said  Louisa  Fairfax  Minor  continuously  dur- 
ing her  lif?,  varying  the  allowance  to  her  for 
that  purpose  from  time  to  time,  if  need  be,  so 
as  to  secure  to  her  at  all  times  such  comfort- 
able srpp<vrt  and  maintenance,  if  the  income 
be  sufficient,  and  if  necessary  for  that  pur- 
pose the  whole  of  said  income-shall  be  so  ap- 
plied. And  if  the  income  be  more  than  suffi- 
cient for  that  purpose,  the  surplus  shall  be  ap- 
plied to  the  payment  of  the  debts  afore- 
IIS  said:  and  the  said  circuit  court  is  ♦di- 
rected to  take  further  proceedings  in 
this  cause  in  conformity  with  the  foregoing 
opinion  and  directions  in  order  to  a  final  de- 
cree :  all  of  which  is  ordered  to  be  certified  to 
the  said  circuit  court  of  Loudoun  county. 
Decree  reversed  in  part. 
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♦Meredith,  ex  parte. 
Harrison,  ex  parte. 

April   Term,   1880,   Richmond. 

[36   Am.   Rep.   771.] 

Absent   Burks,  J.* 

^«dve« — Election — Terra  of  Office. t — A  judge 
of  the  county  court  who   has  been  elected  to  fill   a 


•Judge  Burks  was  interested  in  the  question  in- 
volved in  the  case. 

Jwd»e»— Election— Title  to  Omee.t— Re- 
Tiewed  and  overruled  in  Burks  v.  Ilinton,  77  V'a.  1; 
Fitzpatrick   v.    Kirby,   81    Va.    467. 

In  Howison  ▼.  Wecdcn,  77  Va.  704,  which  was  a 
petition  to  compel  defendant  to  surrender  the  office 
of  judge,  it  was  held  that  the  parties  to  the  contro- 
▼er»y  were  privies  to  the  principal  case  and  that  the 
dedsioa  therein,  not  having  been  reversed,  was  bind- 
inc  on  them. 

See  also  in  reference  to  the  question   Kstcs  v.  Ed- 
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vacancy  occasioned  by  the  death  of  a  former  jmlge, 
is  elected  for  a  full  term  of  six  years,  and  not  for 
the  unexpired  term  of  the  former  judge.  And  this 
is  equally  true  of  judges  of  the  court  of  appeals 
and  the  circuit  courts. 

The  question  in  this  case  was,  who  was 
the  judge  of  the  county  court  of  Prince 
William.  In  March,  1878.  John  C.  Weedon 
was  elected  by  the  general  assembly  and 
commissioned  by  the  governor,  judge  of  the 
county  court  of  Prince  William  to  fill  the 
vacancy  in  the  office  occasioned  by  the  death 
of  Judge  Aylett  Nicol.  In  January,  1880, 
Charles  G.  Howison  was  in  like  manner 
elected  and  commissioned  as  judge  of  said 
county  court.  To  have  the  question  settled 
as  to  which  of  these  was  the  judge  of  the 
court,  each  of  them  held  the  court  at  its 
March  term;  and  Judge  Weedon  made  an 
order  committing  William  G.  Harrison,  the 
deputy  sheriff,  for  refusing  to  obey  an  order 
made  by  him,  and  Judge  Howison  made  a  like 
order  committing  Elisha  E.  Meredith,  the  at- 
torney for  the  Commonwealth,  for  his  refusal 

to  proceed  with  the  prosecution  of  a 
120      prisoner.     And   *Harrison  and   Mere^ 

dith  thereupon  applied  to  this  court 
for  writs  of  habeas  corpus. 

Benjamin  T.  Suttle  and  Frank  W.  Chris- 
tian, for  Meridith. 
There  was  no  counsel  for  Harrison. 

STAPLES,  J.  This  is  an  application  for 
writs  of  habeas  corpus  in  two  cases.  The  peti- 
tioners are,  however,  merely  nominal  parties. 
The  real  controversy,  which  is  of  an  amicable 
nature,  is  between  Honorable  John  C.  Weed- 
on  on  the  one  hand,  and  Honorable  C.  G.  How- 
ison on  the  other,  each  claiming  to  be  the 
judge    of  the  county  court  of  Prince  William. 

The  former  was  elected  in  the  month  of 
March,  1878,  to  fill  a  vacancy  occasioned  by 
the  death  of  Judge  Nicol.  The  latter  was 
elected  at  the  last  session  of  the  legislature. 
The  sole  question  to  be  decided  is  whether 
Judge  Weedon  was  elected  and  is  entitled  to 
hold  for  the  full  constitutional  period  of  six 
years,  or  for  the  remainder  of  Judge  Nicol's 
unexpired  term.  This  question  involves  the 
official  tenure  of  one  of  the.  judges  of  this 
court,  two  or  more  judges  of  the  circuit 
court,  and  several  judges  of  the  county  court, 
and  is  otherwise  of  considerable  importance 
and  interest  in  the  administration  of  justice. 

By  reference  to  13th  section  of  article  9 
of  the  Constitution  we  find  the  following 
provision  upon  the  subject  of  the  county 
judpres: 

"County  judges  shall  be  chosen  in 
the  same  manner  as  the  judges  of  the  cir- 
cuit courts.  They  shall  hold  their  offices  for 
a  term  of  six  years,  except  the  first  term 
under  this  Constitution,  which  shall  be 
three  years."    The  provision  relating  to  the 

monson,  33  Gratt.  510;  Bland  &  Giles  County  Judge's 
Case,  33  Gratt.  443;  Montague  v.  Massey,  76  Va.  307; 
Neal  V.  Allen,  76  Va.  437,  the  foregoing  cases  haying 
been  overruled  by  Burks  v.  Hinton,  supra;  Jameson 
V.  Hudson,  82  Va.  279;  Shumate  v.  Sup'rs  of  Fau- 
quier County,  84  Va.  574.  And  see  19  Am.  &  ^ng, 
Fnc.of  Law  (1st  Ed.)   562n. 
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circuit  judges  is  as  follows:  "For  each  cir- 
cuit a  judge  shall  be  chosen  by  the 
181  *joint  vote  of  the  two  houses  of  the 
general  assembly,  who  shall  hold  his 
office  for  a  term  of  eight  years.  It  is  also 
provided  that  the  judges  of  the  court  of 
appeals  shall  hold  for  a  term  of  twelve  years, 
and  the  judges  of  the  corporation  courts  for 
a  term  of  six  years."  These  are  all  the 
provisions  of  the  Constitution  having  any 
bearing  upon  the  question  that  need  now 
be  mentioned.  It  will  be  observed  there  is 
no  reference  whatever  to  unexpired  terms, 
of  judicial  officers.  No  distinction  is  made 
between  the  term  of  a  county  judge  elected 
at  the  expiration  of  the  constitutional  pe- 
riod of  six  years  and  the  term  of  a  judge 
elected  to  fill  a  vacancy  occasioned  by 
death,  resignation,  or  removal. 

Whenever  elected,  or  for  whatever  purpose 
elected,  the  incumbents  shall  hold  for  six 
years.  The  language  is  general  and  positive. 
It  embraces  all  the  judges.  It  refers  to  the 
offices  of  all.  If,  therefore,  in  any  case  we 
hold  the  duration  of  a  term  to  be  less  than 
six  years,  it  must  be  done  by  supplying 
words  not  found  in  the  Constitution.  The 
second  section  of  the  fifth  article  provides 
that  the  governor,  during  the  recess  of  the 
general  assembly,  may  fill  pro  tempore  all 
vacancies  in  those  offices  for  which  the 
Constitution  and  laws  make  no  provision, 
but  his  appointments  shall  expire  at  the  end 
of  thirty  days  after  the  commencement  of 
the  next  session  of  the  legislature.  Now,  as 
the  duration  of  the  governor's  appointment 
is  expressly  limited,  if  it  was  intended  that 
the  legislative  appointment,  upon  the  hap- 
pening of  a  vacancy,  should  be  also  limited, 
the  fair  inference  is  it  would  have  been  so 
expressly  declared.  The  term  of  an  office  is 
the  estate  or  interest  the  incumbent  has  in  it. 
When  he  abandons  or  forfeits  that  interest 
by  resignation  or  removal  the  office  reverts 
to  the  people  or  other  appointing  power. 
Vacancy  ex  vi  termini  means  vacancy  in 
the  office  and  not  in  the  term.  When 
122  we  speak  of  vacancy  in  an  *office  we 
mean  there  is  no  incumbent — no  one 
entitled  to  exercise  its  powers  and  receive 
its  compensation.  2d  Abbott,  Law  Diction- 
ary 624;  People  v.  Waite,  9  Wend.  58.  When 
an  election  is  made  to  fill  a  vacancy,  the 
election  carries  with  it  all  the  rights,  im- 
munities, and  privileges  attached  to  the 
office,  one  of  which  is  the  right  to  hold 
for  the  full  period  prescribed,  and  not  to 
merely  serve  out  a  vacant  term  of  office 
of  a  predecessor. 

Under  the  Constitution  of  1829,  the  election 
of  judges  was  for  the  life  of  the  incumbent. 
Upon  his  resignation,  or  removal,  his  succes- 
sor was  also  elected  for  life.  Could  it  be 
said,  with  any  sort  of  propriety,  that  in  such 
case  the  election  was  merely  for  the  unex- 
pired term;  that  the  incumbent  would  hold 
only  for  the  life  of  his  predecessor?  This 
would  be'  the  inevitable  result  if  the  prop- 
osition sometimes  advanced  be  correct,  that 
the  vacancy  is  in  the  term  and  not  in  the 
office,  and  the  incumbent  is  entitled  merely 
to  the  residue  of  the  unexpired  term. 


By  the  express  words  pf  the  present  Con- 
stitution the  only  mode  of  filling  the  office 
permanently,  however  the  vacancy  may 
occur,  is  by  election,  and  when  that  is  made 
it  is  declared  "they  (the  county  judges) 
shall  hold  their  offices  for  the  term  of  six 
years." 

Similar  words  are  found  in  the  constitu- 
tions of  nearly  all  the  States,  and  it  so 
happens  they  have  been  judicially  constmed 
in  numerous  cases  involving  the  identical 
question  now  before  us.  A  reference  to 
some  of  these  cases  will  materially  aid  our 
inquiries  here. 

In  Banton  v.  Willson,  4  Texas  400,  Hemp- 
hill, J.,  in  commenting  upon  like  provisions 
in  the  Texas  constitution,  said,  when  the 
term  of  an  office  is  fixed  by  the  Constitution 
at  say  four  years,  each  succeeding  incumbent, 
although  elected  to  fill  a  vacancy,  is  entitled, 
unless  it  be  otherwise  provided  in  the 

123  Constitution,    to  *hold  the  office  for  the 
full  period.    See  Bradley «/.  McCrabh. 

Dallam  Digest  504-511.  In  Brewer  v.  Davis, 
9  Humph.  208-213,  the  court  says:  "The 
amended  Constitution/in  plain  terms  provides 
that  clerks  of  inferior  courts  shall  be  elected 
for  four  years.  There  is  no  authority  to  be 
found  -in  the  Constitution  for  an  election  for 
a  shorter  period.  And  although  the  election 
may  be  fixed,  as  in  this  case,  at  a  time  dif- 
ferent from  that  appointed  by  law  for  the 
election  of  county  officers  in  other  couns  of 
the  State,  or  to  fill  a  vacancy  occasioned  by 
the  death,  resignation,  or  removal  of  the  prior 
incumbent,  still,  in  either  case,  the  person 
elected  will  be  entitled  to  hold  his  office  for 
the  full  constitutional  term.  It  is  not  com- 
petent for  the  legislature  to  shorten  the 
term,  and  any  enactment  to  that  effect  is 
void.  The  argument  that  this  rule  will  lead 
to  confusion  and  want  of  uniformity  in  the 
time  of  holding  elections  is  of  little  force; 
for,  as  is  said  in  the  case  of  Powers  v,  Hnrst, 
2  Humphrys 24,  such  uniformity  is  of  no  prac- 
tical utility;  and  were  it  otherwise,  is  not  at- 
tainable. In  Hughesf'.  Buckingham,  5  Smedes 
&  Marshall  632,  648,  Chief  Justice  Sharkcj 
discussed  this  question  with  his  usual  abil- 
ity and  learning.  In  the  course  of  his  opin- 
ion he  said  the  law  declares  how  long  the 
clerk  shall  hold  when  appointed,  but  it  does 
not  declare  when  the  appointment  shall  be 
made.  On  general  principles,  then,  each  ap- 
pointment must  hold  for  the  length  of  time 
prescribed  by  the  statute.  If  the  incumbent 
so  appointed  should  choose  to  abandon  or 
forfeit  his  interest  the  term  of  his  successor 
commences  as  soon  as  he  may  be  desig- 
nated hy  the  chancellor  and  the  law.  or  the 
grant,  gives  him  the  full  term,  not  the  rem- 
nant which  has  been  abandoned  by  his  pre- 
decessor. This  question  is  not  a  new  one  in 
this  State.  It  arose  as  early  as  18.34.  and 
frequently  since.  The  distinguished  chan- 
celjors  who  have  had  it  before  them 

124  seem  to  have  bestowed  on  it  *due  con- 
sideration, and   have  decided  it  witb 

entire  unanimity.  In  the  case  of  The  People 
V.  Green,  2  Wendell,  272.  Marcy.  J.,  deliver- 
ing the  unanimous  opinion  of  the  Supreme 
court  of  New  York,  said:  "By  the  general 


398 


S8  GRATT. 


Virginia  Repows,  ANNOTAtED. 


1S5,  lU,  187 


provisions  elections  for  the  sheriff  are  not 
to  be  held  oftener  than  once  in  three  years, 
except  in  cases  of  vacancy.  In  what  part  of 
the  Constitution  is  it  declared,  or  from  which 
of  its  provisions  are  we  authorized  to  infer 
an  exception  in  case  of  a  person  elected  to 
an  office  vacant  by  the  death,  resignation, 
or  removal  of  his  predecessor?  Why  should 
he  not  hold  as  long  as  he  should  have  done 
if  elected  to  the  end  of  a  full  term?  Green 
was  elected,  as  I  understand  the  provision, 
to  fill  the  vacant  office,  and  not  merely  to 
serve  out  the  vacant  term  of  his  predeces- 
sor. When  Green  came  into  the  office  he 
took  it  with  all  the  rights,  powers,  and  inci- 
dents belonging  to  it  under  any  circum- 
stances, one  of  which  was  a  tenure  of  three 
years."  See  also  The  People  v.  Constant, 
11  Wend.  132. 

These  citations  may  be  multiplied  almost 
indefinitely,  for  this  identical  question  has 
been  repeatedly  decided  in  other  States — 
besides  those  mentioned — and  those  decis- 
ions have  been  almost  uniformly  the  same 
way.  I  shall  content  myself  with  simply  re- 
ferring to  some  of  the  cases  on  the  subject, 
for  which  I  am  mainly  indebted  to  the  re- 
searches of  counsel,  and  an  article  in  January 
No.  of  the  Law  Journal.  Marshall  v.  Har- 
wood,  5  Md.  423-431,  and  cases  there  cited; 
Sansbury  v.  Middleton.  11  Md.  297;  The 
State  V.  Huison,  1  McCord  240;  The  State 
V.  McClintock,  Id.  245;  Crowell  v.  Lam- 
bert, 9  Minn.  283;  Keys  v.  Mason,  3  Sneed's 
R.  6;  People  v.  Burbank,  2  Cal.  378;  Wam- 
mach  z\  Holloway,  2  Ala.  31. 
The  decisions  in  all  these  cases,  or  nearly 
all,  were  based  upon  Constitutions  of 
125  the  different  States,  which,  ♦like  ours, 
contained  no  express  provisions  with 
respect  to  unexpired   terms. 

In  all  of  them  the  requirement  that  the 
judge  or  other  officer  "shall  hold  for  a  term 
of  years  specified"  has  received  the  same  in- 
terpretation. In  every  instance  those  words 
have  been  construed  as  requiring  an  election 
for  the  full  constitutional  term,  whether  the 
vacancy  be  created  by  death  or  resignation, 
or  by  expiration  of  a  regular  term.  Each  in- 
cumbent holds  for  the  length  of  time  pre- 
scribed by  the  Constitution,  unless  prohib- 
ited by  express  enactment  or  implication 
equally  plain.  When  we  see  certain  provis- 
ions incorporated  into  our  Constitution  also 
found  in  the  Constitu  tions  of  other  States,  and 
these  provisions  have  received  uniformly  the 
same  construction  in  numerous  cases,  we 
must  suppose  it  was  intended  they  should 
be  construed  in  like  manner  here.  At  all 
events  it  would  be  a  little  surprising  if  this 
court  should  now  give  to  these  provisions 
a  construction  entirelv  different  from  that 
given  in  every  other  State  by  judges  of  the 
highest  respectibility  and  learning.  So  far 
from  there  being  in  other  parts  of  our  Con- 
stitution anything  militating  against  this  in- 
terpretation, there  is  abundant  matter  to 
confirm  and  sustain  it. 

The  second  section  of  the  sixth  article  of 
the  Constitution,  after  providing  for  the 
election  of  clerks,  sheriffs.  Commonwealth 
attorneys,  and  other  county  officers,  further 
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provides  that  all  regular  elections  for  county 
officers  shall  be  held  on  the  first  Tuesday 
after  the  first  Monday  in  November,  and  all 
said  officers  shall  enter  upon  the  duties  of 
their  offices  on  the  first  day  of  January  next 
succeeding  the  election,  and  shall  hold  their 
respective  offices  for  the  term  of  three  years^ 
except  that  the  county  and  circuit  court 
clerks  shall  hold  them  for  four  years.  With 
respect  to  the  township  officers,  like  provi- 
sion is  made  for  filling  them  at 
126  *regular  elections,  to  be  held  at 
stated  periods  through  the  State. 

These  references  are  sufficient  to  show 
that  in  filling  the  offices  elected  by  the  peo- 
ple the  primary  object  is  uniformity,  to 
avoid  as  far  as  possible  the  necessity  of 
special  elections,  and  to  establish  a  system 
of  general  elections  throughout  the  State. 

And  although  it  is  not  expressly  so  pro- 
vided, it  follows  by  necessary  implication 
that  whenever  a  vacancy  occurs  the  election 
is  for  the  unexpired  term  only.  For  if  the 
incumbent  is  permitted  to  hold  for  the  full 
constitutional  term,  in  the  course  of  time 
the  deaths,  resignations,  and  removals  oc- 
curring in  the  different  counties  would  have* 
the  effect  practically  to  abrogate  the  sys- 
tem of  regular  elections.  When,  therefore,, 
the  Constitution  provides  that  certain  offi- 
cers shall  be  elected  at  a  regular  election,, 
and  that  this  election  shall  take  place  on  a 
certain  day,  named  at  regular  stated  periods,, 
it  follows  by  inevitable  implication  that 
the  terms  of  all  such  offices  are  to  be  con- 
trolled by  the  regular  election  held  through- 
out the  State. 

By  this  system  the  confusion  and  ex- 
pense incident  to  frequent  special  elections 
are  avoided,  and  the  importation  of  fraudu- 
lent votes  from  other  counties  in  some 
measure  prevented. 

We  look  in  vain  for  the  slightest  indica- 
tion of  any  such  policy  in  the  election  of 
judges.  No  day  is  appointed  for  the  purpose. 
Nothing  is  said  even  as  to  the  years  in  which 
they  are  to  be  elected.  If  the  legislature 
should  fail  to  make  an  election  at  the  expi- 
ration of  the  regular  term  the  incun|bent 
would  hold  over  until  his  successor  is  chosen 
and  qualified.  Thi<?  distinction  between  the 
offices  of  judges  elected  by  the  legislature 
and  offices  elected  by  the  people  is  not  ac- 
cidental. It  is  recognized  in  the  Con- 
127  stitutions  of  other  ♦States,  and  has 
been  the  subject  of  judicial  discussion 
elsewhere. 

In  the  cases  of  Hughes  v.  Bnckinghani,  5 
Smedes  &  Marshall  648,  and  Smith  v.  Half- 
acre,  6  How.  Miss.  R.  582-602,  this  very 
distinction  was  much  considered  by  the 
Supreme  court  of  Mississippi.  In  the  latter 
case  Chief  Justice  Sharkey,  in  the  course  of 
his  opinion,  said:  "Counsel  rely  entirely  on 
the  force  of  the  provision  contained  in  the 
11th  section  of  the  4th  article,  which  de- 
clares that  the  circuit  judges  shall  be 
elected  by  the  qualified  electors  of  each 
judicial  district,  and  hold  their  offices  for 
the   term   of   four  years." 

This  section  considered  alone  might  justify 
this  construction,  but  the  whole  instrument 
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is  to  be  taken  together  with  reference  to  all 
its  parts.  Other  parts  of  the  instrument 
provide  that  a  general  election  shall  be  held 
bieiiiiially  in  November  for  the  purpose  of 
electing  officers  under  the  Constitution. 
The. term  of  four  years  is  to  be  taken  in 
connection    with   this    other   provision. 

The  conclusion  irresistably  forces  itself 
on  us  that  the  Constitution  intended  that  all 
terms  of  office  should  begin  and  terminate 
with  the  regular  election.  The  same  view 
is  strikingly  presented  in  the  cases  decided 
by  the  Supreme  court  of  Maine,  but  it  is 
unnecessary  to  do  more  than  refer  to  them 
here — 61    Maine  601;   64   Maine   596. 

Whether,  therefore,  we  look  at  the  clause 
of  the  Constitution  relating  to  the  election 
of  j«dges  by  itself,  or,  what  is  more  correct, 
in  connection  with  other  parts  of  the  instru- 
ment, we  are  led  to  the  same  conclusion. 
There  is  but  a  single  circumstance  which'  at 
all  militates  against  the  view  now  taken. 
The  Constitution  of  1851  contained  a  provi- 
sion that  special  elections  to  fill  vacancies  in 
the  office  of  judge  of  any  court  shall  be  for 
the  full  term.  See  Article  4,  section 

128  38,  Constitution  ♦of  1851.  That  provi- 
sion is  not  found  in  the  present  Con- 
stitution, and  it  has  been  argued  that  the 
omission  is  evidence  of  an  intention  to 
change  the  law  on   the  subject. 

To  this  it  has  been  very  properly  answered 
that  the  motives  that  influenced  the  framers 
of  the  Constitution  in  leaving  out  the  provi- 
sion are  at  best  a  mere  matter  of  conjecture 
and  inference.  They  may  have  thought  it 
superfluous,  and  therefore  unnecessary.  They 
may  have  supposed  such  a  provision  with 
reference  to  the  term  of  the  judges  might  be 
construed  as  establishing  a  diflFerent  rule 
with  respect  to  the  terms  of  all  other  offices, 
and   therefore   calculated  to   mislead. 

In  the  Constitution  of  1851  such  a  provision 
found  its  appropria't;  and  necessary  place. 
Inasmuch  as  all  the  judges  under  that  instru- 
r-'ent  were  elected  by  the  people,  it  might  be 
inferred  that  all  of  them  were  to  be  elected 
at  some  regular  or  general  election,  and  it 
wasi  no  doubt  apprehended  the  legislature 
mifflit  so  construe  it.  It  was  to  guard  against 
these  contingencies,  to  place  the  terms  of 
office  beyond  all  interference,  that  the  fram- 
ers of  the  Constitution,  out  of  abundant 
raotion,  adopted  the  provision  in  question. 
In  the  present  Constitution  it  has  been 
Feen  that  such  a  provision  was  wholly  un- 
necessary, because  the  judges  are  now 
elected  by  the  legislature,  and  their  terms 
nf  office  fixed  in  words  of  plain  and  unam- 
biguous import. 

If  we  are  to  believe  the  attention  of  the 
men  who  framed  the  present  Constitution 
was  called  especially  to  this  subject,  if  their 
nurpose  was  that  in  cases  of  vacancy  the 
incumbent  shall  hold  only  for  the  unexpired 
term,  would  they  not  have  said  so  in  plain 
pnd  unmistakable  language?^  Would  they 
have  left  a  matter  of  so  much  importance  in 
dottbt  and  uncertainty?  A  single  line,  the 
change  of  a  word  in  the  phraseology  of 
the  Constitution  of  1851,  would  have 

129  *accomplishcd   the   purpose.      In   the 


language  of  Judge  Marcy,  in  The  People 
V.  Green,  already  cited,  **the  framers  of  the 
Constitution  must  have  foreseen  that  sach 
cases  would  happen  very  frequently,  and 
it  is  therefore  reasonable  to  infer  that  if 
they  intended  that  persons  elected  to  fill 
vacancies  in  the  office  of  sheriff  should  hoW 
for  a  shorter  period  than  the  general  tenn. 
they  would  not  have  left  that  intention  to 
be  evolved  by  ingenious  distinctions  and 
dubious  inferences." 

We  come  next  to  consider  the  joint  resoh- 
tion  passed  by  the  legislature  the  18th  of 
December,  1872,  which  declares  that  all  elec- 
tions by  the  general  assembly  to  fill  all  va- 
cancies shall  be  only  for  the  unexpired  term 
of  the  predecessor.  This  resolution  was 
adopted  nearly  four  years  after  the  Consti- 
tution was  framed,  by  a  legislature  com- 
posed of  entirely  different  men  from  those 
who  sat  in  the  Convention.  It  is  therefore 
not  entitled  to  any  weight  as  a  contempora- 
neous exposition  of  the   Constitution. 

It  seems,  however,  to  show  that,  in  the 
opinion  of  that  legislature  at  least,  elections 
by  the  general  assembly  to  fill  vacancies 
would  be  for  the  full  term  of  office  in  the 
absence  of  legislation  on  the  subject,  anil 
therefore  it  was  a  different  rule  that  was 
sought  to  be  established  by  statute. 

The  only  provision  in  the  Constitution 
which  by  possibility  can  be  construed  as  aa- 
thorizing  the  general  assemblv  to  exercise 
a  power  of  that  sort  is  found  in  the  twenty- 
second  section,  article  fifth,  of  that  instm- 
ment.  It  declares  that  the  manner  of  filling 
vacancies  in  office  in  cases  not  specially 
provided  for  by  the  Constitution  shall  be 
prescribed  by  law.  Clearly,  however,  the 
manner  of  filling  a  vacancy  has  no  sort  of 
connection  with  the  term  of  the  incumbent 
after  the  vacancy  is  filled.  The  Constitution 
fixes  the  term  of  office,  but  leaves  to  the 
legislature  the  power  of  declaring  the 
130  ^manner  in  which  vacancies  shall  be 
filled;  and  this  power  has  been  re- 
peatedly exercised  with  respect  to  all  offi- 
cers elected  by  the  people.  Sec.  21.  chap. 
6,  Code  1873. 

It  is  universally  conceded  to  be  a  most 
delicate  exercise  of  authority  to  pronounce 
an  act  of  the  legislature  unconstitutional  It 
is  one  which  a  judge,  conscious  of  his  falli- 
bility, will  shrink  from  exercising  in  anj 
case  where  he  can  conscientiously  av-id 
the  responsibility:  But  when  the  conflict  be- 
tween the  Constitution  and  the  law  is  plaa 
and  palpable,  the  court  must  decide  be- 
tween them.  One  of  them  must  of  nece'^^ity 
give  way  to  the  other.  The  Constitution  is 
the  supreme  power  in  the  State,  and  we  are 
sworn  to  obey  it.  If  that  supreme  power 
gives  one  rule  and  a  subordinate  authority 
gives  a  contradictory  rule,  the  latter  is  m- 
operative  and  void,  and  the  court  must  so 
decide. 

If  the  Constitution  of  Virginia  fixes  the 
tenure  of  all  her  judicial  officers,  and  upoa 
this  point  there  can  be  no  doubt,  it  is  clear 
that  any  attempt  of  the  legislature  to  change 
that  tenure  is  a  plain  usurpation  of  power, 
Upon  this  point,  fortunately,  there  is 
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dant  authority.  In  Washington  Keys  v.  Ma- 
son, 3  Snead,  6,  it  was  held  that  as  the  Con- 
stitution of  Tennessee  fixed  the  term  of 
justices  of  the  peace  at  six  years,  the  incum- 
bent, although  elected  to  fill  a  vacancy,  was 
entitled  to  hold  for  the  full  term,  and  the 
act  of  the  legislature  limiting  the  term  to 
the  remainder  of  that  of  his  predecessor  in 
office  was  unconstitutional  and  void. 

In  People  v.  Burbank,  the  Supreme  court 
of  California  said:  "The  legislature  may  di- 
rect the  time  and  prescribe  the  mode  of 
election,  but  it  cannot  change  the  tenure. 
It  can  no  more  prescribe  that  the  judge 
elected  shall  hold  for  a  part  of  a  constitu- 
tional period  than  for  double  the  time. 
181  If  a  commission,  issued  by  *the  gov- 
ernor, cannot  control  the  provisions  of 
an  act  of  the  legislature,  neither  can  an  act 
of  the  legislature  control  a  provision  of  the 
Constitution." 

"As  soon  as  the  ordinary  is  elected  he  is 
in  office  under  the  Constitution,  and  entitled 
to  all  the  rights  and  immunities  conferred 
by  that  instrument."  "If,"  says  Mr.  Justice 
Huger,  of  the  constitutional  court  of  South 
Carolina,  "the  people  declare  and  ordain  in 
their  constitution  that  an  office  shall  be  held 
by  a  particular  tenure,  it  would  be  as  much 
usurpation  in  the  legislature  to  alter  that 
tenure  as  it  would  be  in  the  governor  to 
commission  for  a  longer  period  than  di- 
rected by  the   legislature." 

In  the  case  of  Bradley  v.  McCrabb,  al- 
ready cited,  Chief  Justice  Hemphill,  on  de- 
livering the  opinion  of  the  court,  said: 
"There  is  nothing  in  the  terms  of  the  Con- 
stitution which  can  militate  against  the  plain 
and  just  conclusion  that  the  person  ap- 
pointed by  the  elective  power  to  the  office 
of  district  clerk  is  entitled,  whenever  he 
may  be  elected,  to  hold  the  same  for  four 
years.  It  cannot,  therefore,  be  material,  in 
point  of  fact,  to  ascertain  whether  Mc- 
Crabb was  elected  for  a  less  or  even  a 
greater  period  than  the  term  of  four  years. 
"The  Constitution  prescribes  the  tenure 
of  his  office,  and  under  its  high  guarantees 

he  could  not  be  disturbed  even  by  a  solemn  '  We  ought  to  be  able  to  find  in  the  Constitu- 
tion evidence  of  such  abandonment  expressed 
in  plain  and  unmistakable  language.  The  rea- 
sons which  no  doubt  influenced  the  various 
conventions  in  requiring  the  elections  of 
judges  to  be  for  the  full  term  are  numerous 
and  obvious.  This  is  no  time  or  the  occasion 
for  their  discussion.  Some  of  them  may  be 
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Constitution,  what  was  the  tenure  before  the 
joint  resolution  was  adopted?  What  would  it 
be  had  the  legislature  failed  to  take  action? 
The  Honorable  Wood  Bouldin  was  elected  a 
judge  of  this  court  to  supply  a  vacancy  oc- 
casioned by  the  death  of  Judge  Joynes.  This 
was  nearly  a  year  before  the  passage  of  the 
joint  resolution.  What  was  his  term  of  of- 
fice at  the  time  of  his  election?  Was  it  un- 
certain? Had  the  Constitution  made  no  pro^ 
vision  for  the  term  of  its  highest  judicial 
offices  in  cases  constantly  recurring?  Such 
an  idea  is  at  war  with  the  whole  spirit  of 
that  instrument;  no  one  can  read  it  with- 
out an  absolute  conviction  that  the  term  of 
every  constitutional  office  is  plainly  pre- 
scribed therein. 

Judge  Bouldin  was  entitled,  as  soon  as 
elected,  to  hold  for  the  term  of  twelve  years, 
or  merely  for  the  residue  of  Judge  Joynes* 
unexpired  term.  It  was  one  or  the  other. 
Which  was  it?  The  Constitution  says  the 
judges  of  the  court  of  appeals  shall  hold 
for  the  term  of  twelve  years.  There  is  no 
other  term  prescribed. 

My  opinion,  therefore,  is  that  when  a 
vacancy  occurs  in  the  office  of  judge  by 
reason  of  death,  resignation,  or  removal, 
the  incumbent  elected  to  fill  that  vacancy 
holds  for  the  full  term,  as  declared  in  the 
Constitution.  This  has  been  the  policy  of 
the  State  from  the  beginning. 

Under  the  Constitutions  of  1829  and  1776 
the  judges  were  elected  for  life  of  the 
188  appointee,  whether  the  *vacancy  was 
occasioned  by  the  resignation,  removal, 
or  death  of  the  previous  incumbent.  And 
when,  under  the  Constitution  of  1851,  the 
term  for  years  was  substituted  for  the  life 
tenure,  the  distinguished  men  who  framed 
that  instrument  were  careful  to  provide,  out 
of  abundant  caution,  that  in  every  case  the 
election  of  judges  should  be  for  the  full  term 
prescribed  in  the  Constitution.  A  rule  thus 
adopted,  a  policy  thus  adhered  to,  through  all 
the  changes  of  the  government,  should  not 
be  abandoned  upon  light  and  fanciful  ground. 


act  of  the  legislature  without  subverting  the 
fundamental  principles  of  the  social  com- 
pact." There  are  numerous  other  authorities 
to  the  same  effect,  but  these  sufficiently  il- 
lustrate the  principle.  See  the  cases  already 
cited,  and  Horn  v.  Gamble.  62  Penn  St.  Re- 
ports 343,  and  Howard  v.  State.  10  Ind.  99; 


Lowe   V.    Commonwealth,    3    Met.    R.    237;  I  briefly   mentioned.   I  pass  by  the  !act  that 
Brown  v.  Booth,  Grover  v.  Booth,  1.  the  election  devolving  upon  <*ifferent  legisla- 

If  the  legislature  of  1872  and  '73  was  con-  .  tures  is  calculated  to  prevent  those  combina- 
stitutionally  competent  to  enact  that  every  I  tions  sometimes  so  hurtful  to  the  public  in- 
judge   elected   to   fill   a  vacancy   shall   hold  |  terests.   I   pass  by  the  fact  that  when   the 

for  the  unexpired  term  only,  another    election  is  for  part  of  a  term  only,  and  somc- 
132      ♦legislature   is    equally   competent   to  ,  times  for  a  very  small  part,  men  of  large 

repeal  the  enactment,  and  thus  the  i  attainments  and  lucrative  practice  will  be 
tenure  of  office  is  left  to  be  determined  by  '  reluctant  to  give  up  their  business  engage- 
the  conflicting  and  chancfincr  opinions  of  ments  and  prospects  to  accept  an  office 
diflFerent  legislatures.  Such  plainly  is  not  the  held  by  a  tenure  so  brief  and  precarious, 
spirit  of  the  Constitution;  such  was  not  the  i  There  is  no  doubt,  however,  the  main 
intention  of  its  framers.  and  such  has  not  ,  purpose  of  the  framcrs  of  the  several  Con- 
been  the  policy  of  the  State.  stitutions   was   to   secure   the   complete   in- 

If  the  tenure  of  judcres  in  cases  of  death.  I  denendence    of   the    indiciary. 
resignation,  or  removal,  is  not  fixed  by  the  I     This  is  the  cardinal  principle  of  constitu-' 
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tional  government.  It  is  recognized  and 
enforced  in  the  Federal  Constitution  and  in 
the  Constitutions  of  nearly  all  the  States. 
The  paramount  object  is  to  make  the  judges 
secure  from  interruption  in  any  quarter;  to 
protect  them  against  the  action  of  other 
184  departments  of  the  ♦government,  and 
even  against  the  people  themselves  in 
times  of   great  political  and  party  excitement. 

This  is  not  done  from  any  special  regard 
for  the  judiciary  department,  but  because  its 
peculiar  function  is  to  expound  the  Constitu- 
tion and  laws,  to  settle  controversies,  to 
punish  crime,  to  enforce  the  safeguards 
thrown  around  persons  and  property,  and,  if 
need  be,  to  protect  private  rights  against  the 
exactions  of  arbitrary  government.  It  is, 
therefore,  wisely  provided  that  the  compen- 
sation of  the  incumbents  shall  not  be  dimin- 
ished during  their  terms  of  office,  and  those 
terms  are  fixed  by  the  Constitution  only  to 
be  changed  by  the  people  themselves  in  the 
exercise  of  the  highest  sovereign  powers. 
Men  do  not  change  their  natures  when  they 
become  judges.  They  are  none  the  less 
prone  to  be  swayed  by  the  suggestions  of 
self-interest,  the  promptings  of  ambition, 
and  timid  apprehensions  of  loss  of  power 
and  official  position. 

When  the  mcumbent  understands  that  his 
tenure  o^  office  is  brief,  and  that  he  is  again 
to  undergo  the  ordeal  of  an  election,  there  is 
always  more  or  less  danger  that  he  may 
unconsciously  to  himself  conform  his  action 
to  the  dominant  power  in  the  State,  or  shape 
his  conduct  with  a  view  to  his  re-election. 

Considerations  of  this  sort,  as  well  as  oth- 
ers which  might  be  mentioned,  led,  no  doubt, 
to  the  adoption  of  those  constitutional  provi- 
sions, here  and  elsewhere,  under  which  the 
judicial  tenure  of  office  is  the  same,  whether 
the  vacancy  be  occasioned  by  death,  removal, 
or  resignation,  or  by  the  regular  expiration 
of  the  constitutional  term.  But  whatever 
may  have  been  the  motives  of  the  framers  of 
the  Constitution,  with  which  the  courts  have 
perhaps  but  little  to  do,  the  language  of  the 
instniment  is  plain,  and  in  my  judgment 
admits  of  but  one  interpretation.  If  there 
existed  a  reasonable  doubt  on  the  sub- 
135  ject,  that  doubt  would  of  course  ♦be 
solved  in  favor  of  the  action  of  the  gen- 
eral assembly,  to  whose  opinions,  at  all 
times,  this  court  owes  the  highest  respect 
and  consideration.  But  where,  as  in  the 
present  case,  the  provisions  of  the  Constitu- 
tion are  free  from  all  doubt  or  difficulty,  we 
are  not  permitted  out  of  mere  deference  to 
another  department  of  the  government,  to 
give  to  these  provisions  an  interpretation  at 
variance  with  their  plain  import  and  mean- 
ing. Other  views  might  be  presented  in  sup- 
port of  the  grounc**  already  taken,  but  they 
would  only  swell  this  opinion  to  an  unrea- 
sonable length.  If  those  already  presented 
fail  to  convince,  further  discussion  would 
only  be  a  useless  consumption  of  time  and 
labor.  My  opinion,  therefore,  is  that  the 
Honorable  John  C.  Weedon  was  elected 
and  is  entitled  to  hold  his  office  of  judge  of 
the  county  court  of  Prince  William  for  the 
full  term  of  six  years. 


CHRISTIAN  and  ANDERSON,  Js.,  con- 
curred in  the  opinion  of  Staples,  J. 
MONCURE,  v..  dissented. 

Judgment    in    favor     of     Meredith,     and 
against  Harrison. 
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*Daingerfield  v.  Thomfwofi. 

[36  Am.   ii/tp.   7^,} 
April  Term,   lo<iO,  RichpMMKL 


In  an  action  of  trespass  on  the  case,  the  dccIaratiaB 
charged  the  defendant  with  an  assault  in  Tariooi 
forms,  one  of  which  was,  by  a  wounding  from  s 
pistol  shot,  so  as  to  cause  the  ampuUtion  of  the  leg 
of  the  plaintiff;  and  also  set  out  an  onfinance  of 
the  city  in  which  the  wound  was  inflicted,  prohib- 
iting the  discharge  of  firearms  therein,  also  allegiBg 
the  continued  sickness,  disorder,  and  soffenng  in 
consequence  of  said  wound;  the  expense*  medical 
attendance  and  other  costs,  consequent  on  said 
wound,  which,  plaintiff  claimed,  amovnted  to  a 
large  sum,  and  for  which  he  claimed 
amounting  to  $10,000.     On  demurrer.  Held: 

1.  Pleadlnc  and  Practic 
Svfllclency  of  Declaration. — ^The  dedaia- 
tion  alleges  a  case  of  trespass  at  common  law. 
and  under  our  sUtute  (C.  V.  1873,  cfa.  145,  i  O 
trespass  on  the  case  will  lie,  whererer  trespass 
will,  and  is  sufficient. 

2.  Appeal— ETldoaec — ^Review.*— Where  the 
record  contains  only  a  certificate  of  the  eTideaoe, 
and  not  of  the  facts  proved,  the  appellate  coart 
will  only  consider  the  evidence  introduced  bj  te 
party  prevailing,  and  will  not  reverse  the  jadr 
ment  unless,  after  rejecting  all  the  parpl  evi- 
dence of  the  exceptor,  and  giving  full  faith  and 
credit  to  that  of  the  adverse  party,  the 
of  the  court  below  still  appears  to  be 

8.  Treapasa — Abettor — Bardea     of 

— Whilst  the  mere  presence  of  a  person  at  the 
commission  of  a  trespass  will  not  make  him  Uahk 
for  its  consequences,  yet  every  one  present  en- 
couraging or  inciting  a  trespass  by  words.  get> 
tures,  looks  or  signs,  or  who,  in  any  way.  or  hf 
any  means,  countenances,  or  approves  the  same, 
is,  in  law,  assumed  to  be  an  aider  and  abcttsTt 
and  is  liable  a^  a  principal  to  the  extent  of  the 
injury  done.  Rut  the  burden  is  on  the  plaintiff 
to  show  that  the  party  charged  was  present,  aid- 
ing, encouraging,  or  inciting  the  tre^MSS. 
137  *4.  Same — Same — Pamacea  Caae  at 
Bar. — ^T  was  the  keeper  of  a  restanraet 
in  Alexandria  city,  which  has  an  ordinance  pro- 
hibiting the  discharging  of  firearms  in  its  streets 
He  had  shut  his  front  door  for  the  night,  but  his 
light  was  burning,  when  D,  H,  and  S  came  there 


*Appeal — ETidence. — As  to  the  rejection  of 
parol  evidence  of  the  exceptor  where  there  is  a  cer- 
tificate of  evidence  only,  see  Payne  v.  Grant,  8t  Vs. 
164,  and  cases  cited;  Hanriot  v.  Sherwood  ef  oL.  82 
V^a.  1;  Roanoke  Nat.  Bank  v.  Hambrick,  82  Va.  135: 
Farley  v.  Tillar.  81  Va.  275;  Danville  Bank  v.  Wad- 
dill's  Adm'r,  31  Gratt.  469;  Brumbaugh  v.  ^^Tssler** 
Ex'or,  25  Gratt.  463.  Under  Code  of  1887,  f  3484.  a» 
amended  by  Acts  '89-*90,  p.  36;  Acte  '91-92,  p.  962, 
the  appellate  court  is  required  to  be  governed  in  its 
decision  as  on  a  demurrer  to  evidence.  See  also 
Morgan  v.  Fleming,  24  W.  Va.  194,  195. 
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and  demanded  admittance  about  midnight.  S  went 
around  at  a  side  door,  went  in,  and  told  T  that  D 
wanted  to  come  in.  D  and  H  were  at  the  front 
door.  D  said  to  H,  "fire  a  salute,"  or  something 
of  the  sort.  H  fired,  and  the  ball  went  through 
the  door  into  the  leg  of  T,  wounding  him  so 
severely  as  to  cause  amputation  of  the  leg,  and 
seriously  to  impair  his  health.  In  a  suit  brought 
by  T,  against  D  and  H,  which  was,  at  the  instance 
of  D,  tried  separately  against  him  first,  and  a 
verdict  rendered  against  him  for  $8,000  damages 
and  the  costs,  on  a  motion  to  set  aside  the  verdict 
as  being  contrary  to  the  law  and  evidence,  and 
because  the  damages  were  excessive,  it  was  re- 
fused by  the  circuit  court,  and  on  a  writ  of  error 
affirmed  by  this  court. 

S.  Same — Attempt  to  Enter  Dvrelllnv. — 
Insisting  on  being  admitted  into  the  house  of  an- 
other at  a  late  hour  of  the  night  after  it  is  closed, 
and  after  being  refused  by  the  owner,  is  a  trespass. 

e.  Flrlnv  Pliitol  In  Street— Liability.*— 
The  wilful  firing  of  a  pistol  in  the  streets  of  a 
city,  whether  done  maliciously  or  not,  is  of  itself 
an  unlawful  act,  and  the  consequences  must  be 
visited  on  those  who  commit  it,  or  instigate  it. 

7.  Treapaas — ^Damace* — ^Blements  of.f — 
In  estimating  the  damages,  the  jury  should  take 
into  consideration  "the  bodily  injury  sustained  by 
the  plaintiflF,  the  pain  undergone,  the  effect  on  the 
health  of  the  sufferer,  according  to  its  degree  and 
its  probable  duration,  as  likely  to  be  temporary 
or  permanent,  the  expenses  incidental  to  attempts 
to  effect  a  cure,  or  to  lessen  the  amount  of  injury, 
and  the  pecuniary  loss  sustained  by  the  plaintiff 
through  inability  to  attend  to  his  business." 

This  was  an  action  on  the  case  in  the  cir- 
cuit court  of  Alexandria,  brought  by  D.  C. 
Thompson  against  George  W.  Harrison  and 
Rcverdy  J.  Daingerfield,  to  recover  damages 
for  an  injury  inflicted  by  them  upon  him. 
The  declaration  contains  four  counts,  setting 
out  in  different  forms  the  injury  which  he 
alleged  he  had  received.  In  the  fourth 
188  count  he  set  out  the  ordinance  *of  the 
city  of  Alexandria,  which  provides 
.that  no  person  shall  discharge  any  musket, 
fowling  piece,  pistol  or  other  firearms,  &c., 
within  the  limits  of  the  city  of  Alexandria, 
unless  in  the  execution  of  some  law,  or  in  the 
discharge  of  some  duty  imposed  by  law. 
♦  *  *  Every  person  offending  herein  shall 
forfeit  and  pay  one  dollar  for  each  offence. 
Every  person  contravening  this  section  shall 
be  considered  a  disorderly  person,  and  it  shall 
be  the  duty  of  the  policemen  to  apprehend 
such  person  or  persons,  and  convey  him  or 
her  or  them  to  the  station-house,  to  be  dealt 


*V*lrearma. — See  12  Am.  &  Eng.  Enc.  of  Law 
(2nd  £d.)   518. 

tDamaires — <ln«atlon  for  Jnry. — That  the 
question  of  the  amount  of  damages  is  one  for  the  jury, 
see  Parish  &  Co.  v.  Reigle,  11  Gratt.  697;  Peshine  v. 
Shepperson,  17  Gratt.  472;  Borland  v.  Barrett,  76  Va. 
128;  Bcnn  v.  Hatcher,  81  Va.  25;  Virginia  Mid.  R.  Co. 
▼.  White,  84  Va.  498;  Ward  v.  White,  86  Va.  212; 
Bertha  Zinc  Co.  v.  Black's  Adm'r,  88  Va.  303;  N.  &  W. 
R.  Co.  V.  Anderson,  90  Va.  1;  Richlands  Iron  Co.  v. 
Blkins,  90  Va.  249;  Richmond  Ry.  &  El.  Co.  v.  Garth- 
right,  92  Va.  627.  As  to  measure  of  damages  for 
malicious  assault,  see  Borland  v.  Barrett,  76  Va.   128. 


with  according  to  law:  provided,  that  this 
section  shall  not  be  construed  to  extend  or 
apply  to,  the  troops  of  the  United  States, 
which  may  be  at  any  time  stationed  or  re- 
cruiting in  the  town,  nor  to  persons  acting 
under  the  immediate  order  of  a  commissioned 
officer  of  the  militia  when  upon  actual  duty. 
And  he  further  avers,  that  the  defendants 
on  the  5th  of  March,  1877,  assaulted  the 
plaintiff,  to-wit:  at  the  city -of  Alexandria, 
not  acting  in  the  execution  of  any  law,  &c., 
setting  out  the  cases  stated  in  the  proviso 
to  the  ordinance,  the  said  defendants  in  con- 
travention of  the  ordinance  aforesaid,  with 
a  certain  pistol  loaded  with  gunpowder  and 
leaden  balls,  which  the  defendants  then  and 
there  had,  then  and  there,  within  the  limits 
of  the  said  city  of  Alexandria,  to-wjt,  &c., 
stating  the  street,  unlawfully  discharged 
the  said  pistol,  and  thereby  then  and  there 
with  shot,  struck  and  wounded  the  said 
plaintiff  in  his  right  foot,  in  so  grievous 
a  manner  that  the  said  plaintiffs  right 
foot  and  leg  became  and  was  mortified, 
and  by  reason  thereof,  and  setting  out  the 
amputation,  of  the  leg  and  the  injury,  and 
loss  to  his  health  and  his  business,  and 
also  the  expenses  he  had  been  obliged  to 
incur. 

Daingerfield  demurred  to  the  declaration 
and  each  count  thereof;  but  the  court 
189  overruled  the  demurrer.  *He  also 
I>leaded  "not  guilty;"  and,  on  his  mo- 
tion, his   case  was  tried  separately. 

On  the  trial  there  was  a  verdict  in  favor 
of  the  plaintiff  for  $8,000  damages;  and  a 
motion  for  a  new  trial  on  the  grounds  that 
the  verdict  was  contrary  to  the  evidence, 
and  the  damages  were  excessive;  but  the 
court  overruled  the  motion,  and  rendered 
a  judgment  in  accordance  with  the  verdict. 
And  Daingerfield  thereupon  applied  to  this 
court  for  a  writ  of  error  and  supersedeas; 
which  was  awarded.  The  evidence  intro- 
duced on  the  trial,  as  well  as  the  instruc- 
tions given  by  the  court,  are  set  out  in  the 
opinion   of  Judge   Christian. 

John  W.  Johnson  and  S.  F.  Beach,  for 
the  appellant. 

H.  O.  Claughton,  Charles  E.  Stuart,  and 
E.  Burke,  for  the  appellee. 

CHRISTIAN,  J.  This  is  a  writ  of  error 
to  a  judgment  of  the  circuit  court  of  the 
city  of  Alexandria. 

The  action  was  trespass  on  the  case,  which 
the  defendant  in  error  (Thompson)  insti- 
tuted against  two  defendants.  George  W. 
Harrison  and  Reverdy  J.  Daingerfield  Joint- 
ly, charging  them,  in  various  counts  set  out 
in  the  declaration,  with  assault  and  battery 
made  upon  him  jointly  by  the  said  parties, 
by  which  said  assault  he  was  so  wounded 
by  a  pistol  shot  fired  by  them  as  to  cause 
the  loss  by  amputation  of  one  of  his  legs; 
and  laying  his  damages  for  said  injury  at 
the  sum  of  $10,000. 

Both  the  defendants  being  summoned  to 
answer  this  action,  and  the  defendant,  Har- 
rison, not  appearing,  a  conditional  order 
was  confirmed  in  the  cleik's  office  as  to 
him  and  an  inquiry  of  damages  directed. 
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The  defendant,  Daingerfield,  appeared  and 
demurred  to  the  declaration  and  entered 
140  his  plea  of  "not  guilty."  *Subsequently 
the  defendant,  Harrison,  also  demurred 
to  the  declaration.  And  afterwards,  at  the 
May  term  of  said  circuit  court,  1879,  both 
parties  appeared  by  their  attorneys,  and 
the  defendant  (Daingerfield)  moved  the 
court  that  the  cause  be  tried  as  to  each  of 
the  defendants  separately;  which  motion 
the  court  granted,  and  the  cause  was  con- 
tinued as  to  defendant  Harrison,  and  was 
proceeded  with  as  to  the  defendant  Dainger- 
field, upon  the  issue  of  not  guilty  as  to  him. 
And  upon  this  issue,  a  jury,  after  hearing 
the  evidence,  found  a  verdict  for  the  plain- 
tiff (the  defendant  in   error  here),   against 


certificate  of  the  evidence;  and  the  rule  is 
well  settled,  that  in  such  a  case,  as  has  been 
repeatedly  decided  by  this  court,  the  appel- 
late court  will  only  consider  the  evidence 
introduced  by  the  party  prevailing,  and  will 
not  reverse  the  judgment,  unless  after  reject- 
ing all  the  parol  evidence  of  the  exceptor, 
and  giving  full  faith  and  credit  to  that  of  the 
adverse  party,  the  decision  of  the  court  be- 
low still  appears  to  be  wrong.  Read's  case, 
22  Gratt.  924;  Gimmi  v.  Cullen,  20  Gratt 
439,  and  cases  there  cited;  Dean's  case,  32 
Gratt.  912;  Danville  Bank  v.  Waddill's 
adm'r,  31  Gratt.  469,  and  cases  there  cited. 
Observing  this  rule,  we  proceed  to  consider 
the  evidence  certified,  which  is  as  follows: 
The  plaintiflF  testified  that  on  the  night  of 


the    defendant    Daingerfield,    and    assessed    the  5th  day  of  March,  1877,  in  the  city  of 


his  damages  at  the  sum  of  $8,000,  Upon  this 
verdict  the  circuit  court  entered  its  judgment 
for  the  sum  of  $8,000 — the  damages  by  the 
jury    intheir  verdict  ascertained,  with    costs. 

To  this  judgment  a  writ  of  error  was 
awarded  by  one  of  the  judges  of  this 
court. 

I  am  of  opinion  that  the  circuit  court  did 
not  err  in  overruling  the  demurrer  to  the 
declaration.  The  summons  sued  out  was  to 
answer  an  action  of  trespass  on  the  case, 
and  the  declaration  charged  the  defendants 
with  an  assault  ia  various  forms  in  three 
distinct  counts,  and  charging,  as  the  effect 
of  said  assault,  the  wounding  of  the  plain- 
tiff so  as  to  cause  amputation  of  his  leg,  and 
adding  a  fourth  count,  setting  forth  an^  or- 
dinance of  the  city  of  Alexandria,  prohibit- 
ing the  discharge  of  firearms  in  said  city, 
and  also  alleging  the  continued  sickness,  and 
disorder,  and  suffering  in  consequence  of 
said  wound,  and  the  expenses  in  medical 
attendance  and  other  costs  consequent  on 
said  wound,  which  he  claimed  amounted 
to  a  large  sum. 

The  allegations  of  this  declaration,  taken 
to  be  true  by  the  demurrer.,  certainly  make 
out  a  case  of  trespass,  and  that  action  would 
lie  at  common  law.  And  under  our  statute, 
wherever  an  action  of  trespass  will 
141  lie,  trespass  *on  the  case  may  be 
maintained;  for  by  the  sixth  section 
of  chap.  145  of  Code  of  1873,  it  is  provided 
that.  sectiorw6,  "In  any  case  in  which  an  action 
of  trespass  will  lie,  there  may  be  main- 
tained an  action  of  trespass  on  the  case." 
It  is.  tHerefore,  conclusive,  that  under  our 
statute  the  case  set  out  in  the  declaration 
is  one  upon  which  an  action  on  the  case 
may  be  maintained.  The  demurrer,  there- 
fore, was  properly  overruled. 

It  is  proper  to  remark  that  the  counsel 
who  argued  the  case  here  did  not  rely  upon 
the  demurrer,  but  the  point  having  been 
raised  in  the  court  below,  I  have  thought  it 
proper  to  notice  it. 

I  now  pass  to  the  consideration  of  the 
main  questions  in  this  case,  which  are  raised 
by  the  instructions  given  by  the  circuit 
court,  and  upon  the  motion  for  a  new  trial, 
upon  the  ground  that  the  verdict  was  con- 
trary to  the   evidence. 

It  is  first  to  be  remarked  that  in  this  case 
there  is  no  certificate  of  facts,  but  only  a 


Alexandria,  Virginia,  he  was  at  his  restau- 
rant on  the  west  of  St.  Asaph  street,  between 
King  and  Cameron  streets,  when  about 
142  twelve  o'clock  *he  closed  his  frontdoor, 
which  opened  on  said  St.  Asaph  street, 
and  turnedoff  one  light  therein;  that  there 
were  in  the  room  John  Robey  and  plaintiff. 
and  John  Dixon,  colored,  an  employee  of 
plaintiff,  was  back  in  the  kitchen,  when  he 
heard  voices  at  his  front  door  and  persons 
seeking  admittance  and  knocking  on  the 
same  and  cursing  and  swearing,  and  ako 
rapping  on  the  window.  In  a  few  moments 
Mr.  James  R.  Smoot  entered  by  a  side  door, 
which  opened  on  the  alley  adjacent  on  the 
south  side  of  the  house,  and  said  Smoot  told 
him  to  open  the  door,  Rev.  (meaning  thereby 
the  defendant)  was  outside.  He,  the  plain- 
tiff, walked  to  open  the  door,  and  as  he  was 
putting  his  hand  on  the  knob  of  the  door 
opening  from  the  restaurant  into  the  passage 
on  the  north  side  of  the  house  for  the  pur- 
pose of  admitting  the  defendant,  he  heard 
the  explosion  of  a  pistol  and  found  himself 
shot  with  the  pistol  ball  through  the  right 
foot.  He  cried  out  that  he  was  shot,  and 
immediately  afterwards  the  front  door  was 
opened  and  George  W.  Harrison  and  the 
defendant   entered. 

Plaintiff  was  "then  seated  in  a  chair  hold- 
ing his  wounded  foot,  Harrison  came  up 
much  excited,  saying,  "My  God.  what  can  I 
do  for  you,"  and  was  greatly  excited  and 
alarmed.  Harrison  rose  up  and  turning  to 
defendant,  said:"  ''This  would  not  have  hap- 
pened if  you  hadn't  told  me  to  fire  a  salute." 
To  which  defendant  answered.  "I  didn't 
suppose  you  were  d — d  fool  enough  to  fire 
into  the  house — I  thought  you'd  fire  into 
the  air."  Presently  afterwards  Smoot,  Dain- 
gerfield and  Harrison  left,  one  after  an- 
other, in  the  order  named.  Previous  thereto 
Robey  and  the  boy.  Jack,  had  gone  for  the 
doctor,  who  came  and  dressed  his  wound. 

On  the  next  morning  defendant,  Dainger- 
field, came  to  see  him.  and  Mr.  McLean 
143  and  the  boy.  Jack,  were  ^present.  Mc- 
Lean was  urging  plaintiff  to  prosecute 
Harrison,  when  defendant,  Daingerfield, 
said,  No.  I  would  not  do  it  if  I  were  you— if 
I  had  not  told  him  to  do  it,  he  would  not  have 
done  it.  He  is  not  worth  anything  anyhow." 
Presently  afterwards  Daingerfield  left,  and 
he  has  had  no  further  conversation  with  him 
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since  that  time.  He  was  laid  up  for  many 
months  with  his  wound,  and  suffered  great 
pain  therefrom,  and  Anally  the  leg  was  am- 
putated just  below  the  knee  to  save  his  life. 
His  general  health  had  suffered;  he  had 
become    greatly    emacited,    being    reduced 


attracted  by  the  loud  talking  and  swearing 
and  knocking  on  the  door  and  window.  Some 
one,  not  Harrison,  said,  "Let's  give  him  a 
salute/'  or  "Give  him  a  salute,"  and  heard 
Harrison,  whose  voice  he  knew,  say,  "I'll  do 
it;  the  old  republican;"  and  he  thought 


in  weight  from  145  to  114  pounds,  including  j  146    they  were  going  to  cheer  him,  *and  in 
his  iron  leg,  and  his  business  had  suffered  i  a   moment   heard   the   explosion   of   a 

greatly  in  consequence   of   this   affair,   and  ;  pistol.     Just  before  the  shot,  one  of  them 
he  had  been  at  great  expense  for  medical ;  stepped  from  the  door  towards  the  street. 


services  and  medicines,  his  physician's  bill 
alone  amounting  to  $300. 

The  plaintiff  next  offered  John  Robey, 
who  testified  as   follows: 

That  he  was  engineer  on  the  Alexandria 
&  Washington  railroad,  and  brought  down 
the  special  train  from  Washington  on  the 
night  stated.  He  was  waiting  for  a  steam 
of  oysters  at  Thompson's  restaurant. 
Thompson  asked  him  why  he  was  out  so 
late.  He  repHed  he  brought  special  train 
down.  Thompson  then  asked  if  there  were 
any  drunken  people  on  board.  He  replied 
there  were  some  drunk,  but  too  drunk  to 
give  any  trouble.  Plaintiff  said  he  had  bet- 
ter close  up,  and  had  his  front  door  closed 
and  one  light  turned  down. 

Soon  he  heard  the  voices  of  persons  on  the 
street  seekind  admittance,  loud  knocking  on 
the  front  door  and  window,  and  voices  curs- 
ing and  swearing.  A  few  minutes  after- 
wards Smoot  entered  by  the  side  door  from 
the  alley,  and  on  entering  said,  "Thompson, 
open  the  door;  Rev.  is  outside."  Presently 
afterwards  heard  the  pistol  shot,  saw  Thomp- 
son was  wounded,  and  started  out  of  the 
144  side  door  and  ran  for  the  doctor.  ♦Went 
for  the  doctor  twice.  As  he  was  going 
out  he  heard  the  word  salute  used,  but  by 
whom  does  not  know — Daingerheld  and 
Harrison  being  in  the  room  at  the  time. 
Harrison's  position  indicated  that  he  w^fi 
tipsy,  but  did  not  think  that  he  was  too 
drunk  to  know  what  he  was  doing. 

Isaac  Johnson  (colored)  was  next  of- 
fered, and  testified  as  follows: 

He  lived  opposite  to  plaintiff's  restaurant 


The  plaintiff's  colored  boy  Jack  was  next 
offered,  and  testified: 

That  on  the  morning  of  the  6th  of  March, 
1877,  he  was  present  at  the  conversation  be- 
tween the  defendant,  Thompson  and  Mc- 
Lean. McLean  said  that  if  it  was  him  he 
would  have  Harrison  arrested.  Defendant 
said,  "No,  I  would  not  do  it;  he  is  not 
worth  anything  anyhow."  McLean  said  he 
did  not  care;  he  would  have  him  arrested 
and  punished.  Defendant  said  he  thought 
Harrison  had  fired  in  the  street. 

Drs.  Lewis  and  Stabler  testified  that  they 
amputated  the  limb  to  save  Thompson's 
life;  that  he  suffered  great  pain  and  anguish 
from  the  wound,  and  his  health  was  se- 
riously injured  thereby,  his  chest  having 
been  involved,  because  of  the  nervous  pros- 
tration, resulting  from  the  wounds;  that 
previous  to  the  shooting,  Thompson  was  a 
healthy  man. 

The  plaintiff  then  offered,  in  evidence,  an 
ordinance  of  the  city  of  Alexandria,  the 
substance  of  which  is  given  in  the  state- 
ment of  the  case. 

The  defendant  to  maintain  the  issue  on 
his  part,  offered  himself  as  a  witness,  and 
testified  as  follows:  That  he,  in  company 
with  James  R.  Smoot.  took  the  7  o'clock  local 
train  on  the  5th  of  March,  1877,  for  Wash- 
ington. At  the  train  he  saw  Thompson. 
He  and  Smoot  had  been  frequently  in  the 
habit  of  frequenting  Thompson's  saloon 
to  get  oysters  and  something  to  drink. 
Thompson  asked  them  where  they  were 
going,  and  on  being  told  that  they  were 
going  up   to   see   the   fireworks  and  would 


at    that  time,  and  was  standing  in  his  door  on  '  be  down  on  the  late  train,  said,  "When  you 
the  night  of  this  occurrence.  Saw  three  men  j  come  down  you  will  want  something  to  eat, 
in    front    of    the    restaurant.  One    of    them  j  and  I  will  be  open  for  you."     On  their  re- 
presently  went  up  the  alley;  the  other  two 
remained  talking  and  knocking  on  the  door 
and  window.  They  were  cursing  and  swear- 
ing-    He  recognized  the  two  outside  as  de- 
fendant and  Harrison.     He  heard  Harrison 
say,  "Shall  we  give  him  a  salute?"  and  the 


turn  they  started  from  the  station  for 
146  Thompson's,  *and  after  going  a  square, 
were  joined  by  Harrison  (whom  they 
had  not  previously  seen),  and  he,  on  being 
informed  where  they  were  going,  said  he 
would  go  alonp:.  They  went  on,  down  Cam- 
other  replied,  "Yes,  salute  the  damn  black  |  eron  street  to  Columbus  street,  and  thence 
republican."  At  the  time  this  was  said  !  down  Columbus  to  King  street,  and  thence 
Daingerfield  stepped  back  from  the  door  to-  j  down  King  street,  which  course  was  ^  a 
wards  the  curb  and  the  pistol  was  fired;  pre- |  square  out  of  the  direct  way  to  Thompson's, 
sently  afterwards  heard  the  pistol  shot.  |  passing  by  Appich's  restaurant,  where  they 

Frederick  Stubbs  was  offered,  and  testi-  '  halted,  and  might  have  stopped  but  for  his 
fied  as  follows:  being  closed,  and  turned  into  St.  Asaph  street 

That  at  this  time  he  lived  opposite  to  to  Thompson's.  They  saw  the  door  was 
Thompson's  restaurant,  next  to  Johnston,  closed,  but  the  light  still  burning.  Harri- 
and  was  at  his  window  at  the  time  of  the  son  tried  the  door,  and  Smoot  turned  and 
shooting  of  Thompson.  He  spoke  to  the  went  up  the  alley.  Defendant  rapped  on  the 
witness  Johnston  as  he  went  in  his  door,  and  I  window,  and  then  also  turned  and  followed 
afterwards  from  his  second-story  window;  I  Smoot  to  the  mouth  of  the  alley,  and  there 
saw  the  three  men  at  the  front  door,  but  stopped  for  a  matter  of  relief.  Whilst  stand- 
could  not  recognize  them  by  sight.  One  went  i  jng  there  Harrison  was  talking  and  turning 
up  the  alley,  and  heard  them  talking;  was  I  the  knob  of  the  door,  and  presently  he  heard 
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the  discharge  of  a  pistol.  Harrison  said  the 
damn  thing  went  oflf  accidentally  in  shifting 
it  from  his  pocket.  On  the  door  being 
opened  by  Smoot,  Harrison  went  in,  and 
defendant  followed  him.  He  found  Thomp- 
son seated  in  a  chair,  and  shot  in  the  foot. 
Harrison  was  very  pale,  and  much  excited, 
and  he  himself  was  dumbfounded.  Harrison 
exclaimed,  "My  God!  what  have  I  done," 
and  repeated  that  the  damn  thing  had  gone 
off  accidentally  in  shifting  it  from  his 
pocket.  He  did  not  hear  Harrison  address 
him,  as  testified  to  by  Thompson,  and  said 
nothing  himself  that  he  recollected.  In  a 
minute  or  two  Smoot  left,  and  almost  immedi- 
ately after  he  f ollchjved,  admitting  that  in  the 
former  trial  he  testified  that  he  remained  ten 
minutes;  that  he  had  no  knowledge  that 
Harrison  had  a  pistol,  and  that  he  was  as 
much  surprised  at  the  shot  as  Thompson 
was  at  being  shot.  He  did  not  remember  the 
word  salute  being  used  outside  or  inside. 
He  went  the  next  morning  to  see  how 
Thompson  was;  saw  Mr.  McLean  was 
147  there;  asked  Thompson  how  he  ♦was, 
and  in  a  minute  or  two  left.  He  had 
no  recollection  of  any  such  conversation  on 
this    occasionas  was  testified  to  by  Thompson. 

James  R.  Smoot  was  next  called  for  the 
defendant,  and  testified  substantially  as  de- 
fendant had  as  to  their  movements  and  con- 
versation on  the  night  of  the  5th  of  March, 
1877,  until  they  got  to  Thompson's  restau- 
rant. On  reaching  it,  and  finding  the  front 
door  closed,  he  turned  and  went  up  the  al- 
ley, and  entered  by  the  side  door,  and  told 
Thompson  to  open  the  door — Rev.  was  on 
the  outside.  Thompson  started  to  open  the 
door,  and  presently  he  heard  the  explosion 
of  the  pistol,  and  the  exclamation  from 
Thompson  that  he  was  shot.  Presently  the 
door  was  opened,  and  Harrison  and  Dain- 
gerfield  entered.  Saw  that  Thompson  was 
shot,  and  went  immediately  out,  as  soon  as 
the  door  was  opened.  Soon  afterwards 
Daingerfield  overtook  him,  about  thirty 
yards  from  the  door. 

I  have  thus  copied  into  this  opinion  all 
the  evidence,  because  the  main  question  we 
have  to  consider  is  whether  the  verdict  is 
warranted  by  the  evidence. 

This  being  all  the  evidence  on  both  sides, 
the  court  gave  the  following  instructions, 
asked  for  by  the  plaintiff  and  defendant 
respectively: 

The  following  instructions  were  given  by 
the  court  at  the  instance  of  the  plaintiff: 

(1.)  The  court  instructed  the  jury  that 
every  person  who  is  present  at  the  commis- 
sion of  a  trespass,  encouraging  or  inciting 
the  same  by  words,  gestures,  looks  or  signs, 
or  who  in  any  way,  or  by  any  means,  coun- 
tenances or  approves  the  same,  is,  in  law, 
assumed  to  be  an  aider  and  abettor,  and.  is 
liable  as  principal. 

(2.)  The  jury  are  instructed  by  the  court, 
that  if  they  believe,  from  the  evidence,  that 
the  said  defendant,  Reverdy  J.  Daingerfield, 
is  liable  in  this  action  under  the  instruc- 
tions to  the  plaintiff,  in  damages,  then 
148  ♦in  estimating  said  damages,  they 
should    take    mto   account   the    bodily 


injury  sustained  by  the  plaintiff,  the  pain 
undergone,  the  effects  on  the  health  of  the 
sufferer,  according  to  its  degree  and  its 
probable  duration,  as  likely  to  be  temporary 
or  permanent,  the  expenses  incidents!  to 
attempts  to  effect  a  cure  or  to  lessen  the 
amount  of  injury,  and  the  pecuniary  loss 
sustained  by  the  plaintiff  through  inability 
to  attend  to  his  business. 

And  the  defendant  excepted.  And  then 
the  court,  on  motion  of  defendant,  over  the 
plaintiff's  objection,  gave  the  following  in- 
struction: 

The  court  instructs  the  jury  that  in  order 
to  make  the  defendant,  Daingerfield,  liable 
in  this  action,  they  must  be  satisfied,  from 
the  evidence,  that  he  either  actively  and 
forcibly  aided  and  participated  in  the  injury 
done  to  the  plaintiff,  or  that  he  was  present 
at  the  commission  of  the  injury,  aiding,  en- 
couraging and  inciting  the  same;  that  the 
burden  of  proof  is  upon  the  plaintiff  to  sat- 
isfy them  that  defendant,  Daingerfield.  was 
thus  present,  aiding,  encouraging  and  in- 
citing the  act;  but  mere  presence,  uncon- 
nected with  other  proofs  of  guilt,  at  the 
commission  of  the  act,  will  not  render  him 
liable  to  the  plaintiff. 

I  am  of  opinion  that  the  instructions  given 
by  the  court  below,  correctly  expound  the 
law  of  the  case,  and  that  tne  instructions 
gi\en  at  the  instance  of  the  defendant,  were 
certainly  very  favorable  to  him.  There  being 
no  error  therefore,  in  the  instructions 
given  by  the  court,  the  only  remaining  ques- 
tion is,  did  the  court  err  in  refusing  to  set 
aside   the  verdict  as  contrary  to  the  evidence? 

This  motion  to  set  aside  the  verdict  of 
the  jury  is  based  upon  two  grounds:  First, 
that  the  evidence  did  not  warrant  the  ver- 
dict against  the  defendant,  Daingerfield,  who 
did  not  actually  commit  the  trespass. 
149  ♦from  which  the  plaintiff  received  the 
injury  complained  of;  and,  Second,  be- 
cause the  damages  assessed  by  the  jury 
were  excessive. 

As  to  the  first  point,  the  evidence  conchi- 
sively  shows  that  Daingerfield.  with  Harri- 
son, was  guilty  of  a  trespass  upon  the  prem- 
ises of  Thompson.  They  went  to  his  house 
at  a  late  hour  of  the  night  and  demanded  ad- 
mittance after  he  had  closed  his  house.  Their 
conduct  in  insisting  on  admittance  at  that 
late  hour,  was  in  itself  a  trespass  on  his 
premises.  And  when  he  refused  admittance, 
the  firing  of  a  pistol  by  Harrison  was  another 
unlawful  act.  And  in  that  unlawful  act, 
Daingerfield  was  a  prominent  actor.  He 
prompted  Harrison  to  fire  the  pistol  which 
caused  the  fatal  result.  Harrison,  who  was 
drunk,  asked  him,  "Shall  I  give  him  a  sa- 
lute." and  Daingerfield  replied.  "Yes.  give 
the  damned  black  republican  a  salute,**  and 
at  the  same  time  stepped  back  from  between 
Harrison  and  the  door.  Immediately  upon 
this,  the  pistol  was  fired  by  Harrison,  and 
Thompson,  who  was  opening  the  door,  was 
wounded  by  the  pistol  shot. 

Daingerfield,  himself,  admits  that  Harrison 
would  not  have  fired  the  pistol,  but  for  his 
direction,  although  he  insists  that  when  he 
told  him  to  fire  a  salute,  he  expected  him  to 
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fire  into  the  air;  and,  to  use  his  own  lan> 
guage,  he  "did  not  expect  that  he  was  d—rd 
fool  enough  to  shoot  into  the  house." 

The  willful  firing  of  a  pistol  in  the  streets 
of  a  city,  whether  maliciously  or  not,  is  of 
itself  an  unlawful  act,  and  the  consequence 
of  such  unlawful  act  must  be  visited  upon 
those  who  commit  it  or  instigate  it.  Safety 
and  protection  to  society  require  that  both 
the  actors  and  instigators  of  unlawful  acts 
should  be  held  to  strict  accountability  for 
the  consequences  of  their  violation  of  law. 
It  is  no  excuse  or  justification  of  Dainger- 
field  to  say  that  he  did  not  fire  the  pis- 
150  tol  which  ♦caused  the  injury.  He  was 
the  aider  and  abettor  and  instigator  of 
Harrison,  who  fired  the  fatal  shot,  and  he, 
himself,  admits  that  it  was  fired  at  his  ad- 
vice and  instigation.  And  it  is  no  excuse  or 
justification  to  say  that  he  simply  told  him 
to  fire  a  salute  and  that  he  expected  him 
(Harrison)  to  fire  in  the  air.  The  firing  of 
the  pistol  was  in  itself  an  unlawful  act,  and 
advised  and  instigated  by  him,  he  must  take 
the  consequences  of  the  result. 

He  who  commands  or  procures  another 
to  do  an  unlawful  act,  is  as  responsible  as  a 
trespasser  as  he  who  commits  the  trespass. 
Jordan  v.  Wyatt,  4  Gratt.  151.  And  although 
the  act  committed  was  done  without  malice, 
yet  being  unlawful,  the  party  committing  it 
or  aiding  or  abating  in  its  commission,  is 
responsible  in  damages  to  the  party  injured. 
Parsons  v.  Harper,  16  Gratt.  64. 

It  is  earnestly  insisted,  however,  by  the 
learned  counsel  for  the  plaintiff  in  error 
(Daingerfield)  that  the  evidence  against  him 
does  not  sustain  the  charge  in  the  declara- 
tion, and  in  each  count  thereof,  of  assault 
and  battery;  that  while  such  assault  is  proved 
against  Harrison,  who  fired  the  pistol,  it  is 
not  proved  as  to  Daingerfield;  that  he  com- 
mitted no  assault,  but  simply  advised  and 
instigated  an  act  which  was  in  itself  harm- 
less, to- wit:  "Fire  a  salute,"  and  that  this 
act  was  not  a  trespass  or  assault  as  far  as 
Daingerfield  was  concerned;  that  he  did  not 
direct  Harrison  to  shoot  Thompson,  or  to 
fire  into  his  house,  but  simply  to  "fire  a  sa- 
lute," and  that  Harrison  did  another  and  dif- 
ferent act  from  the  one  which  was  advised 
and  instigated  by  Daingerfield,  and  that  the 
injury  resulted  from  Harrison's  act  done 
differently  from  the  act  directed  by  Dain- 
gerfield, and  consequently  Daingerfield  can- 
not be  held  liable  in  this  action. 
131  ♦Now,  the  fatal  defect  in  this  argu- 
ment is,  that  the  firing  of  a  pistol  in 
the  streets  of  a  city  is  not  a  harmelss  act.  but, 
on  the  contrary,  is  an  unlawful  and  danger- 
ous act,  prohibited  and  made  unlawful  by 
express  ordinance.  And  besides,  the  evi- 
dence abundantly  shows  that  even  before  the 
firing  of  the  pistol,  Daingerfield  and  Harri- 
son were  joint  trespassers  upon  the  prem- 
ises of  Thompson.  The  firing  of  the  pistol 
was  an  aggravation  of  the  trespass,  and  be- 
ing in  itself  an  unlawful  act  (and  that  un- 
lawful act  causing  the  fatal  injury),  being 
instigated  and  prompted  by  Daingerfield.  he 
is  equally  responsible  with  Harrison  for  its 
unhappy  consequences,  although  it  was  not 
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done  maliciously  and  not  done  by  the  hand 
of  Daingerfield. 

The  law  is  well  settled  that  any  person 
who  is  present  at  the  commission  of  a  tres- 
pass, encouraging  or  inciting  the  same  by 
words,  gestures,  looks  or  sign*,  or  who  in 
any  way  or  by  any  means,  countenances  or 
approves  the  same,  is  in  law  deemed  to  be 
an  aider  and  abettor,  and  liable  as  principal. 
1  Hale  P.  C.  438;  3  Greenlf.  §§  40,  41  j  43 
Missouri  R.  206,  and  cases  there  cited. 

There  seenls,  indeed,  to  be  no  principle 
of  law  better  settled,  and  for  which  numer- 
ous authorities  may  be  cited  if  necessary, 
than  this:  that  all  persons  who  wrongfully 
contribute  in  any  manner  to  the  commis- 
sion of  a  trespass,  are  responsible  as  prin- 
cipals, and  each  one  is  liable  to  the  extent 
of  the  injury  done. 

The  defendant,  Dainpferfield,  being  pres- 
ent, aiding  and  abettmg  and  instigating 
Harrison,  was  equally  guilty  with  him  of 
an  assault  to  the  same  degree  as  if  he  had 
fired  the  fatal  shot  himself. 

I  am  further  of  opinion  that  the  circuit 
court  did  not  err  in  refusing  to  set  aside  the 
verdict    on    the   ground    that   the   damages 

were  excessive. 
132        ♦The  question  of  what  damages  the 
plaintifiF  sustained,  was  a  question  for 
the  jury  to  determine. 

The  appellate  court  will  not  interfere  with 
such  a  verdict  unless  it  appears  that  the  ver- 
dict is  plainly  extravagant  and  excessive. 

We  cannot  say,  upon  the  evidence  before 
us,  that  the  verdict  is'  plainly  excessive. 
The  evidence  shows  that  the  injury  received 
by  the  plaintiff  caused  the  amputation  of 
his  leg,  as  well  as  great  suffering  and  ex- 
pense and  permanent  injury  to  his  health. 
The  jury,  with  all  the  facts  before  them,  es- 
timated the  damages  at  the  sum  of  $8,000, 
and  we  cannot  say,  upon  the  evidence  cer- 
tified, that  the  verdict  is  excessive  under  all 
the  circumstances  of  the  case. 

Upon  the  whole  case.  I  am  of  opinion 
that  there  is  no  error  in  the  judgment  of 
the  circuit  court,  and  that  the  same  should 
be  affirmed. 

The  other  judges  concurred  in  the  opin- 
ion of  Christian,  J. 

Judgment  affirmed. 


133  *Rose  ft  Wife  v.  Sharpless  ft  Son. 

April    Term,    1880,    Richmond. 

1.  Komeatead  D«ed — Defravdlnv  Creditors 
—Validity. •—Where  a  "householder  or  head  of 
a  family"  executes  a  homestead  deed  as  a  part 
and  in  furtherance  of  a  design  to  hinder,  delay 
and  defraud  his  creditors  in  the  recovery  of  their 
just  debts,  such  deed  will  be  vitiated  and  inval* 
idated   by   such   conduct. 

2.  Same — Same. — Circumstances  which  will  vit- 
iate a  homestead  deed  executed  and  recorded  by  a 
debtor  in  failing  circumstances,  prior  to  the  levy- 
ing   of   attachments   on    his    goods. 

8.  Same — ^UnpaJd-For  Geoda — Burden  of 
Proof. — ^Tbe    Constitution    and    laws    of    Virginia 


*See  2  Min.   Inst.    (4th   Ed.)    912. 
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not  allowing  property  to  be  claimed  as  exempt  for 
debts  contracted  for  the  purchase  price  of  such 
property  or  any  part  thereof — where  a  large  portion 
of  goods  claimed  as  exempt  has  not  been  paid  for, 
and  are  so  mingled  with  those  that  have  been,  as 
to  put  it  out  of  the  power  of  the  vendors  to  dis- 
tinguish between  the  two,  the  onus  is  on  the  person 
claiming  the  exemption,  to  show  which  has  been 
paid  for;  and  he  failing  to  do  this,  they  will  all 
be  treated  as  not  having  been  paid  for,  as  far  as 
the  homestead  deed  is  concerned,  and  therefore  not 
exempt  under  the  law. 
4.  Saine~Shlftlii«r  Stock  of  Merchandlae— 
<liiaere. — Quaere :  Can  a  "homestead"  be  claimed 
in  a  shifting  stock  of  goods  used  in  the  way  of  trade. 


said  Rose,  and  therefore,  under  section  1,  of 
chapter  183,  of  the  Code  of  1873,  he  is  not 
entitled  to  any  homestead  in  the  said  goods 
or  the  proceeds  thereof. 

3.  Because  the  claim  of  homestead  in  this 
case  is  in  a  shifting  stock  of  goods  owned 
or  employed  by  said  Rose  in  the  way  of 
trade,  and  being  daily  sold  and  converted 
into  money,  contrary  to  the  true  intent  and 
meaning  of  said  homestead  law,  and  con- 
trary to  the  provisions  of  section  7.  of  said 
183d  chapter,  of  the  Code  of  1873. 

The  evidence  in  the  case  is  voluminous, 
but  is  sufficiently  stated  in  opinion  of  the 
court  delivered  by  Judge  Anderson. 

The  cause  came  on  to  be  heard  on  the 
23d  of  December.  1879,  when  the  circuit 
court  held  that  the  said  deed  of  homestead 
was  invalid,  and  the  net  proceeds  of  the 
sale  of  goods  being  sufficient  to  pay  the  at- 
taching creditors  who  had  recovered  judg- 
ments against  Rose,  the  plaintiffs,  or  their 
counsel,  were  authorized  to  check  upon  the 
fund  for  the  amount  of  their  debt  and  costs. 
And  thereupon  Rose  and  wife  applied  to 
this  court  for  a  writ  of  error  and  superse- 


This  was  an  action  of  debt  in  the  circuit 
court  of  the  city  of  Richmond,  brought  by 
Sharpless  &  Son  of  Baltimore  against  Joseph 
Rose,  to  recover  the  sum  of  $601.11,  and  costs 
of  protest,  the  amount  of  a  negotiable  note 
dated  the  29th  of  May,  1879,  and  payable  in 
sixty  days,  given  by  Rose  to  Sharpless  & 
Son  for  goods  purchased  at  the  time. 
154f  At  the  time  of  instituting  ♦the  suit 
the  plaintiffs  sued  out  an  attachment 
against  the  effects  of  Rose  on  the  ground     ,  ...  ,,         . 

that  he  was  removing  the  effects  from  the  /*^^^»  ^"*^"  ^^^  allowed. 
Commowealth. 

Previous  and  subsequent  to  this  suit  five 
other  attachments  were  levied  on  the  prop- 
erty of  Rose,  which  consisted  entirely  in 
th©  goods  in  his  storehouse,  and  these  suits 
were  upon  claims  for  the  purchase  of  goods 
made  in  May,  1879. 

The  plaintiffs  in  this  case  recovered  a 
judgment  against  the  defendant  Rose  for 
the  amount  of  their  claim,  and  the  only 
question  was  whether  they  were  entitled  to 
have  the  proceeds  of  the  sale  of  the  goods, 
which  had  been  made  under  a  consent  or- 
der in  the  cause,  applied  to  the  satisfaction 
of  their  judgment,  or  whether  Rose  was 
entitled  to  retain  them  under  his  deed  of 
homestead    exemption,   which    he   had   exe 


cuted  a  few  days  before  the  suits  were 
brought  against  him.  This  deed  covered  all 
the  goods  in  the  store,  and  were  valued  in 
the  deed  at  $1,623.00.  At  the  sale  by  the 
sheriff  they  brought  $2,150,  though  between 
the  date  of  the  deed  and  this  sale  he  sold  a 
part  of  them  estimated  at  $300. 

The  plaintiffs  insisted  that  the  deed  was 
not  valid  on  several  grounds;  and  among 
them  the  following: 

1.  That  it  appears  by  the  evidence,  that 
said  Rose  fraudulently  and  with  intent  to 
delay,  hinder  and  defraud  these  creditors, 
had  removed  a  large  part  of  his  property 
out  of  the  State  of  Virginia,  and  concealed 
the  same  with  the  like  intent,  prior  to  the 
recordation  of  the  homestead  deed,  and  that 
this  actual  fraud  on  the  part  of  Rose  in  the 
concealment  and  removal  of  his  said  prop- 
erty out  of  this  State  with  said  intent,  only 
leaving  enough  property  within  reach  of  the 
process  of  the  courts  of  this  State  as  to  be 
within  the  amount  of  homestead  allowed  by 
law,  is  in  law  a  bar  to  such  claim  of  home- 
stead. 
165  *2.  Because  no  part  of  the  purchase 
money  of  said  goods  has  been  paid  by 


John  A.  Meredith  and  Meredith  &  Cooke. 

for  the  appellants. 

E.  Y.  Cannon  and  John  Dunlop,  for  the 
appellees. 

ANDERSON,    J.,    delivered    the    opinion 
of  the  court. 

The  court  is  of  opinion  that  there  is  not 

error  in  the  judgment  of  the  circuit  court 

for    which    it    should    be    reversed.      They 

deem   it   unnecessary   to   consider  the 

156     ^question  which  has  been  ably  argued 

by  the  counsel  on  both  sides,  whether 

a  householder,  who  has  made  a  homestead 

,  deed,  can  alien  or  encumber  his  property. 

'  embraced    in  the  homestead,  by  a  subsequent 

,  deed  in  which  his  wife  does  not  unite.    The 


plaintiff  in  error,  who  claims  all  the  goods 
under  the  homestead,  upon  which  the  at- 
tachments and  executions  were  levied,  has 
not  aliened  or  encumbered  them  by  deed. 
But  they  were  in  his  possession  when  levied 
on,  and  claimed  to  be  held  by  him  under 
the  homestead.  The  aforesaid  question  is 
not,  therefore,  involved  in  this  case. 

But  the  question  does  arise  upon  the  evi- 
dence, whether  the  said  homestead  deed  was 
executed  by  the  plaintiff  in  error  as  a  part, 
and  in  furtherance,  of  a  design  to  hinder  and 
delay  and  defraud  his  creditors  in  the  recov- 
ery of  their  just  debts?  If  so,  it  would  be 
vitiated  and  invalidated  therebv.  Gilleland 
V.  Rhodes,  34  Penn.  St.  R.  187;  DiflFendend- 
effer  v.  Fisher.  3  Grant's  Cases.  30:  Smith 
V.  Emerson,  43  Penn.  St.  R.  456;  Stroosc, 
ex'or.  V.  Becker,  38  Penn.  St,  R.  190. 

In  the  last  case.  Woodward,  J.,  said,  the 
rule  of  decision  which  denies  the  benefit  of 
the  exemption  law  to  a  dishonest  debtor, 
who  shuffles  and  conceals  his  property, 
*  ♦  *  is  founded  in  a  sound  morality, 
and  is  agreeable  to  the  spirit  and  intention 
of  the  exemption  law.  The  remark  is 
equally  applicable  to  the  homestead  law. 
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The  case  is  before  us  on  a  certificate  of 
the  evidence  and  not  of  the  facts. 

It  is  not  our  purpose  to  give  a  detailed 
statement  of  the  evidence.  It  appears  that 
Rose  came  to  Richmond  in  August,  1878, 
and  opened  a  retail  store  on  Broad  street. 
He  brought  with  him  a  broken  stock  of 
goods,  and  had  no  other  visible  property. 
About  the  month  of  May,  1879,  he  went 
North  and  bought  a  large  stock  of  goods, 
evidently  on  credit,  as  to  the  larger 
157  portion  ♦of  them.  The  debt  of  Sharp- 
less  &  Son  was  for  $599.43,  contracted 
on  the  29th  of  May,  1879,  and  a  negotiable 
note  given  for  it  at  sixty  days,  which  was 
protested  July  31st,  1879.  Claims  against 
him  were  placed  in  the  hands  of  John  A. 
Coke,  aggregating  $1,320.40.  which  fell  due, 
it  would  seem,  only  a  few  days  earlier.  The 
other  debts  upon  which  suits  were  brought 
and  judgments  obtained,  and  those  upon 
which  attachments  were  sued  out,  amount  to 
upwards  of  $2,500,  as  well  as  can  be  ascer- 
tained from  the  record.  The  whole  aggre- 
gating, perhaps,  over  $4,000,  which  were 
probably  contracted  for  the  stock  of  goods 
he  brought  on  in  the  month  of  June,  1879, 
from  the  North.  One  witness  estimates  his 
stock  of  goods  in  June,  1879,  to  be  worth 
from  $5,000  to  $6,000.  He  seems  to  have  been 
engaged  in  selling  goods  by  retail  in  a 
small  way  until  he  made  this  addition  to  his 
st'^'-k  in  the  month  of  June,  1879.  Then,  one 
month    before    the    institution   of   the   suits 


ed  explanation  is  not  satisfactory.  It  is 
evident,  from  the  whole  transaction,  that  it 
was  the  fraudulent  contrivance  of  a  debtor, 
to  shield  his  property  from  the  payment 
of  his  debts,  under  color  of  the  homestead, 
as  the  final  act,  in  its  consummation. 

But  if  the  purchase  money  of  the  goods  has 
not  been  paid,  he  is  not  entitled  to  hold  them 
under  the  homestead  law  Article  XI,  section 
l,of  the  Constitution;  chapter  183,  section  1, 
of  the  Code  of  1873.  It  is  very  certain  that  a 
larger  portion  of  his  stock  than  that  which 
was  levied  on  and  sold  has  not  been  paid  for. 
These  goods  he  so  intermingled  with  his  old 
stock  on  the  shelves,  that  it  was  not  in  the 
power  of  the  merchants  from  whom  he  pur- 
chased the  new,  to  distinguish  them  from 
the  old — those  which  had  not  been  paid  for, 
from  those  which  had  been  paid  for.  It  would 
seem  reasonable  and  equitable  that  all  should 
be  held  to  be  of  the  former  class,  unless  shown 
by  him  not  to  be  of  that  class.  The  onus 
should  be  on  him  to  show,  under  these  cir- 
cumstances, that  the  goods  which  he  embrac- 
ed in  his  homestead,  were  not  of  the  class  that 
had  not  been  paid  for.  It  is  a  fact,  that  he 
had    in  his  stock  of  goods  a  larger  amount    in 

value  which  he  had  not  paid  for  than  all 
169       that    he  claims  under    the  ♦homestead. 

And  as  he  has  put  it  out  of  the  power 
of  the  defendants  by  intermingling  them,  to 
show  it.  it  is  incumbent  on  him  to  show  that 
they  are  of  the  class  of  goods  he  has  paid  for. 
He    has  not  shown  that  any  part  of  the  goods, 


against  him,  and  the  levying  of  the  attach-  I  which  he  claims  under  the  homestead,  has 
ments — one  on  the  26th  of  July,  one  on  the  j  been  paid  for,  and  being  mixed  up  by  him 
28th,  and  another  on  the  29th  of  July,  1879  i  with  those  which  he  has  not  paid  for,  so  as  to 


— he  suddenly  changed  his  course  of  busi 
ness  from  that  of  retailing  to  wholesale  and 
retail,  without  any  notice  to  the  public,  as 
far  as  appears,  of  his  purpose  to  make  such 
change.  He  sold  to  merchants  of  Rich-nond; 
shipped  large  quantities  of  goods  from  the 
State;  and  pushed  off  his  goods  so  rapidly 
that  in  the  course  of  one  short  month,  he 
had  reduced  his  stock  of  goods,  before 
the  debts  he  had  contracted  for  them  fell 
due,  from  five  to  six  thousand  dollars,  what 
his  stock  was  estimated  to  be  worth  in 
June,  to  $2,150,  the  price  for  which  the  rem- 
nant actually  sold,  under  the  order  of  the 
court.  By  this  means  he  had  reduced  his 
stock  low  enoncrh  to  cover  it  by  a  homestead 
deed,  and  shield  it  from  his  creditors;  and 
on  the  21st  of  July,  a  few  days  before  the 

attachments  were  sued  out  and  levied 
158       on   them,  he  ♦executed   such  a  deed, 

embracing  all  that  remained  of  his 
stock,  which,  by  an  under  valuation  he  put  at 
$1,623.  including  not  only  the  goods  which 
were  levied  upon  and  sold  for  $2,150,  but  all 
that  he  had  sold  between  the  date  of  the 
homestead  deed  and  the  makinj?  of  the  levy. 
For  it  seems  he  continued  to  sell  the  goods 
that  he  had  set  apart  as  a  homestead,  and 
probably  sold  in  that  interval,  according  to 
the  estimate  of  his  daily  sales  by  his  clerk,  to 
the  amount  of  from  $250  to  $300.  What  be- 
came of  the  money  he  received,  for  the  large 
sales  he  had  made,  in  the  rapid  reduction 
of  his  stock?  The  price  he  was  to  give  for 
the  goods  had  not  been  paid.   His  attempt- 


be  undistinguishable,  they  will  be  taken  to  be 
all  of  the  latter  class,  in  the  absence  of  all 
evidence  to  the  contrary,  and  consequently 
are  not  subject  to  the  homestead. 

The  question,  whether  a  householder  is 
entitled  to  have  a  homestead  in  a  shifting 
stock  of  goods,  used  in  the  way  of  trade, 
ever  liable  to  change,  so  that  it  is  not  the 
same  yesterday  and  to-day,  is  a  question  of 
grave  importance,  but  not  necessary  now  to 
be  decided, but nomatterhowitmightbe  de- 
cided, for  reasons  already  given,  the  home- 
stead in  this  case  could  not  be  sustained. 

Upon  the  whole,  the  court  is  of  opinion 
to  affirm  the  judgement  of  the  circuit  court. 
Judgment  affirmed. 


160  ♦Cardwell  v.  Allan,  Trustee,  &  als. 

April    Term,    1880,    Richmond. 

I.  Neffotlnble  Noten — ^Deed  of  Triiat  Secwr- 
Inar — Klfect  of  Failure  to  Protest  an<l  Give 
Notice  to  Endoraem. — B  as  maKcr  and  R  and 
C  as  endorsers  make  two  notes  each  for  $1,000, 
which  are  discounted  at  the  E  &  A  bank,  and  the 
proceeds  go  to  the  credit  of  B.  The  notes  are  dis- 
counted much  on  the  faith  of  a  deed  of  trust  by  which 
C  and  wife  conveyed  to  A  a  tract  of  land  in  trust  to 
secure  to  the  bank  the  payment  of  the  notes,  with 
the  following  covenant — And  it  is  expressly  cove- 
nanted and  agreed,  that  upon  the  default  of  payment 
of  cither  of  said  notes,  or  any  part  thereof,  the  said 
A  shall  upon  the  request  of  the  president  or  other 
authorized  officer  of  the  said  E  &  A  bank,  after  giv- 
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ing  thirty  dasrs*  notice,  &c.,  proceed  to  sell  at  public 
auction  the  property  hereby  conveyed  for  cash,  or  so 
much  as  shall  be  necessary  to  defray  the  expenses, 
&c.,  and  pay  off  and  discharge  any  part  of  the  sum  of 
$2,000  hereby  secured  to  be  paid  then  remaining  un- 
paid; and  for  the  remainder,  &c.  The  notes  were 
not  paid  at  maturity;  and  were  not  protested,  nor 
was  there  any  notice  to  the  endorsers.     Heu>: 

1.  The  deed  of  trust  with  the  covenant  therein, 
bound  C  to  the  extent  of  the  trust  subject,  though 
there  was  no  protest  or  notice  to  the  endorsers. 

2.  The  bank  was  not  bound  to  give  notice  to  R, 
so  as  to  hold  him  liable,  in  order  to  hold  C  liable. 

II.  Same — Same — Same — Knowledge  of  Bn- 
doraer — Preannaptlonii. — In  this  case  C  re- 
peatedly applied  to  officers  and  directors  of  the  bank 
for  a  postponement  of  the  sale  of  the  land  under  the 
deed  of  trust,  promising  to  p«y  the  debt,  and  never 
objected  that  the  note  had  not  been  protested  or 
that  notice  had  not  been  given  him.  Held:  He 
must  be  presumed  to  have  known  when  he  applied 
for  delay  of  the  sale,  and  made  the  promises  to 
pay,   that  the  notes  had  not  been   protested. 

This  was  a  suit  in  equity  in  the  circuit  court 
of  Prince  Edward,  brought  in  January, 
161  1876,  by  Wiltshire  ♦Cardwell  to  enjoin 
the  sale  of  a  tract  of  land  under  a  deed 
of  trust  executed  by  Cardwell  and  wife,  by 
which  they  conveyed  the  land  to  Edgar  Al- 
lan to  secure  the  payment  of  two  notes  each 
for  $1,000,  made  by  Benjamin  S.  Hooper, 
and   endorsed   by   R.    H.    Hooper   and   said 


of  a  building  fund  association,  amount- 
ing to  near  $1,000;  thus  admitting  his  lia- 
bility upon  said  notes. 

The  deed  of  trust  after  reciting  that  the 
property  was  conveyed  to  secure  to  the  said 
bank  the  payment  of  the  sum  of  two  certain 
negotiable  notes,  describing  them,  proceeds 
— "And  it  is  hereby  expressly  covenanted 
and  agreed,  that  upon  the  default  of  pay- 
ment of  either  of  said  notes,  or  any  part 
thereof,  the  said  Edgar  Allan  shall  upon  the 
request  of  the  president  or  other  authorized 
officer  of  the  said  English  and  American 
bank,  after  giving  thirty  days'  notice  of  the 
time  and  place  of  sale,  proceed  to  sell  at  pub- 
lic auction,  the  property  hereby  conveyed, 
for  cash,  or  so  much  as  shall  be  necessary 
to  defray  the  expenses  of  executing  this 
trust,  and  to  pay  off  and  discharge  any  part 
of  the  sum  of  two  thousand  dollars  hereby 
secured  to  be  paid,  then  remaining  unpaid, 
and  for  the  remainder,  if  any,  as  said  Wilt- 
shire Cardwell  shall  direct,"  &c. 

The  parol  evidence  fully  sustained  the  an- 
swer upon  the  allegations,  that  the  notes 
were  discounted  on  the  faith  of  the  security 
of  the  deed  of  trust,  and  would  not  have  been 
discounted  without  it;  and  that  Cardwell 
after  the  notes  fell  due,  had  repeatedly  ap- 
plied to  directors  and  officers  of  the  bank  for 
a  postponement  of  a  sale  of  the  property  un- 
der the  deed  of  trust,  and  promised  to  pay  the 
Cardwell,  and  discounted  at  the  English  and  ^^^ts;  and  there  was  also  evidence  that  he 
American  bank  at  Farmville.  The  grounds  g^*!^"^^^^  ^"  arrangement  with  Benjamin 
on  which  the  plaintiff  claimed  to  enjoin  the  S-  Hooper,  by  which  he  received  from  Hoop- 
sale  of  the  land  was— That  R.  H.  Hooper  :  ^f.,^"?"^  .u^""  V^-^^^X.  ^"ough  to  pay  them, 
and  himself  were  accomodation  endorsers  of  .^  -^^  plaintiff  knew  when  he  made 

the  notes,  that  the  whole  proceeds  had  been  I J^^,  P'"°'"»f  es  to  pay  the  notes  that  the  notes 
placed  to  the  credit  of  the  maker  Benjamin  ^^^^  "^t  been  protested,  does  not  appear 
S.  Hooper;  that  when  the  notes  fell  due  and  /^°"^  any  evidence  in  the  cause;  he  does  not 
were  not  paid  they  were  not  protested,  and  ^^'^^»,  j  _;;\^'"Jl^*  "JL  ,^"^^ 
no   demand    or   notice   was   made   upon   or  ""  '"''"^"   ^-^    ^ 

given  to  either  of  the  endorsers. 

The  bank  in  its  answer  admits  that  no 
protest  or  demand  or  notice  was  given  to 
either  of  the  endorsers;  but  they  do  not  ad- 
mit, but  require  proof,  that  the  endorsers  re- 
ceived no  part  of  the  proceeds  of  the  notes. 
But  however  that  might  be,  the  plaintiff  by 
his  deed  of  trust  had  bound  himself  at  least  to 
the  extent  of  the  trust  fund,  to  pay  the  notes 
if  they  were  not  paid  at  maturity,  and  the 
provisions  of  the  deed  are  referred  to,  to 
sustain  this  view;  and  it  is  further  alleged 
that  the  notes  were  discounted  on  the  faith 
of  this  security,  and  would  not  have  been 
discounted  without  it. 

The  answer  further  states  that  the  plain- 
tiff had  repeatedly  applied  to  different  direct- 
ors and  officers  of  the  bank  and  its  counsel 
for  a  postponement  of  the  sale  of  the  land, 
and  promised  payment  of  the  notes.  And  in 
fact  he  had  not  only  admitted  his  obligation 
to  pay  the  said  notes  since  they  fell  due,  but 
he  has  entered  into  an  arrangement  with 
Benjamin  S.  Hooper  to  reimburse  himself 
the  amount  he  was  bound  to  pay;  to-wit,  by 
buying  goods  at  the  store  of  said  Hooper  to 
the  value  of  some  $1,100,  and  by  procuring 
the^  said  Hooper  to  pay  certain  month- 
163      ly   instalments  on  fifty  ♦shares  of  stock 


The  cause  came  on  to  be  heard  on  the 
28th  of  March,  1876,  when  the  court  dis- 
solved the  injunction  and  dismissed 
163  ♦the  bill.  And  thereupon  Cardwell 
applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  awarded. 

Guy  &  Gilliam,  for  the  appellant. 

W.  W.  Henry,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

In  the  argument  of  this  case  here  several 
interesting  questions  of  commercial  law  were 
discussed  by  counsel.  But  their  decision  is 
not  deemed  necessary  in  the  view  we  have 
taken  of  the  merits  of  the  controversy.  It  is 
conceded  that  the  notes  endorsed  by  the 
appellant  were  not  protested,  and  that  notice 
was  not  given  of  their  non-payment  Is  this 
such  laches  in  the  bank,  the  holder  of  the 
notes,  as  discharges  the  appellant?  It  ap- 
pears that  on  the  25th  of  July,  1873 — the  day 
upon  which  the  notes  were  made  by  Benja- 
min S.  Hooper,  and  endorsed  by  the  appel- 
lant, the  latter  gave  to  the  bank  a  deed  of 
trust  to  secure  their  payment  upon  certain 
real  estate  owned  by  him;  and  in  that  deed 
it  was  expressly  covenanted  and  agreed,  that 
upon  default  made  in  payment  of  either  of 
said  notes,  or  any  part  thereof,  the  trustee, 
upon   request  of  the  proper   officer  of  the 
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bank,  after  thirty  da3rs'  notice,  should  sell  the 
estate  therein  conveyed  for  cash.  Nothing  is 
said  in  the  deed  with  respect  to  demand,  pro- 
test, and  notice.  The  right  of  the  bank  to  en- 
force the  trust  was  complete,  upon  default 


164,  165,  166 


proved  by  the  further  fact  that  after  the 
dishonor  of  the  notes,  he  not  only  recognized 
his  liability  for  them,  but  he  repeatedly 
promised  payment;  he  asked  for  indulgence 
and  entered  into  negotiations  for  a  postpone- 


being    made.     Upon    the  happening  of    that    ment  of  the  sale  of  his  property. 


event,  the  liability  of  the  appellant  became 
complete  so  far  as  the  property  was  con- 
cerned. 

The  case  of  Mory  v.  King,  7  Eng.  C.  L. 
R.  57,  cited  by  counsel  for  the  appellee  is 
directly  in  point.  There  the  appellant  plead- 
ed that  the  bill  when  due  had  not  been  pre- 
sented  to  the  acceptor  for  payment, 
164  and  that  *due  notice  of  the  dishonor 
had  not  been  given.  The  plaintiff  in 
reply,  relied  upon  the  bond  of  the  defendant. 
Chief  Justice  Abbott,  with  whom  the  other 
justices  concurred,  said — "The  bond  is  given 
by  Tuffenel,  and  the  defendant  who  were 
both  parties  to  the  bill.  Now  in  that  charac- 
ter, if  no  bond  had  been  given,  it  is  clear 
they  would  have  been  liable  in  case  the  for- 
malities stated  in  the  pleas  had  been  com- 
plied with;  and  if  the  only  object  of  the 
bond  had  been  to  give  the  plaintiff  a  securi- 
ty of  a  higher  nature,  and  to  make  the  party 
liable  in  case  those  formalities  had  not 
been  complied  with,  I  think  we  should  have 
found  it  so  expressed  in  the  deed,  and  not 
finding  it  there,  I  therefore  conclude  that 
the  parties  meant  to  engage  to  pay  the  bill 
at  all  events,  as  sureties  for  the  acceptor, 
in  case  he  did  not  pay  it.'*  Sfee  also  Hilton 
V,  Catherwood,  10  Ohio  St.  R.  109;  Mitchell 
V.  Clark  &  Hodgson,  35  Verm.  R.  104. 

Here  it  is  to  be  observed  the  action  is  not 
on  the  notes,  but  it  is  a  proceeding  under 
the  deed.  If  the  appellant  intended  to  in- 
sist upon  demand  and  notice,  before  liabil- 
ity of  his  property  should  attach,  it  is  fair 
to  presume  he  would  have  so  provided.  As 
he  has  failed  to  do  so,  the  presumption  is  he 
intended  to  waive  these  formalities,  and 
there  was  very  good  reason  for  his  so  doing. 
The  evidence  tends  strongly  to  show,  that 
there  were  unsettled  matters  between  the 
appellant  and  the  maker  of  the  note';  that 
the  appellant  had  in  his  own  hands  means 
of  indemnity  against  any  loss  growing  out 
of  his  endorsement,  if  indeed  he  was  not 
actually  indebted  to  the  maker  in  an  amount 
sufficient  to  cover  both  notes. 

The  learned  counsel  for  the  appellant  in- 
sists, however,  that  the  testimony  relied  on 
to  establish  the  existence  of  this  indemnity 
or  indebtedness  is  merely  hearsay.  The  wit- 
ness who  testified  on  this  point,  says, 
166  the  *appellant  referred  him  to  the  mak- 
er for  confirmation  upon  the  subject  of 
the  indebtedness,  and  the  maker  in  response 
to  the  inquiries  of  the  witness  who  was  a 
director  in  the  bank,  explained  the  arrange- 
ments between  the  appellant  and  himself,  by 


During  the  whole  two  years  following  the 
dishonor  of  the  notes,  these  promises  were 
repeatedly  made,  and  these  negotiations 
were  going  on.  Not  a  word  was  said  about 
the  failure  to  protest  the  notes.  The  mat- 
ter was  never  alluded  to  till  it  was  suggest- 
ed by  counsel,  retained  to  prevent  a  sale, 
after  every  effort  for  further  indulgence 
had  failed. 

It  has  been  said,  that  the  appellant  at  the 
time  he  made  those  promises  was  not  aware 
of  the  failure  to  protest  the  notes.  The  only 
testimony  offered  in  support  of  the  alleged 
Ignorance,  is  the  opinion  of  a  witness,  de- 
rived from  an  inquiry  made  by  the  appel- 
lant, himself.  It  is  worthy  of  observation 
that  the  appellant  has  never  said  he  was 
Ignorant  of  the  failure  to  protest  the  notes. 
He  has  made  no  such  allegation  in  his  bill. 
And  although  he  has  known  from  the  begin- 
ning that  the bankrelied  upon  thesepromises, 
he  has  not  attempted  to  avoid  their  effect,  as 
he  might  have  done  by  giving  his  own  dep- 
osition, and  by  proving  he  was  ignorant  of 
the  laches  of  the  bank  at  the  time 
166  they  *were  made.  Throughout,  he  has 
been  studiously  silent  with  respect  to 
the  matter  of  demand  and  notice. 

Under  such  circumstances,  the  appellant's 
repeated  acknowledgments  of  liability  and 
promise  to  pay,  must  be  held  sufficient  proof 
of  an  agreement  to  waive  demand  and  notice. 
Second  Daniel  on  Negotiable  Inst.,  section 
1147  to  1162;  Walker  v.  Laverty,  6  Munf. 
487;   Pate  y.   McCluer,  4  Rand.   164. 

It  is  insisted,  however,  and  much  stress 
is  laid  on  this  point,  that  although  the  ap- 
pellant may  have  waived  notice  to  himself, 
he  did  hot  thereby  dispense  with  notice  to 
the  first  endorser.  That  the  bank  ought  to 
have  given  the  latter  notice  of  the  non-pay- 
ment of  the  notes;  and  having  failed  to  do 
so,  the  first  endorser  is  discharged,  and  the 
appellant  deprived  of  all  recourse  upon  him. 
This,  however,  is  a  misconception  of  the 
duties  of  the  bank.  Where  there  are  several 
successive  endorsers  of  a  note,  the  holder 
mav  and  ordinarily  does,  give  notice  to  all, 
with  a  view  to  preserve  his  recourse  upon 
all.  But  he  is  not  bound  to  do  so.  He  may, 
if  he  pleases,  give  notice  to  any  one  of  the 
endorsers;  and  that  endorser,  if  he  desires 
to  have  recourse  upon  any  antecedent  en- 
dorser, must  use  due  diligence  in  giving  no- 
tice of  the  dishonor  of  the  note. 

The  bank  might  in  this  case  have  given 
notice  to  the  first  endorser,  and  if  it  de- 
sired to  hold  him  liable,  it  was  necessary  to 


which  the  former  was  indemnified  and  pro-    give  such  notice.    But  it  was  under  no  obli 


tected.  If  this  be  true,  it  fully  explains  the 
fact  that  the  appellant  agreed  that  his  prop- 
erty should  be  forced  upon  the  market  at  a 
cash  sale,  upon  thirty  days'  notice,  to  pay  the 
whole  amount  of  the  debt.  That  the  appel- 
lant considered  himself  the  real  debtor,  and 
as    absolutely  bound,  upon  default  made,   is 


gation  to  do  so  for  the  benefit  of  the  appel- 
lant as  second  endorser.  Nor  was  it  essen- 
tial it  should  do  so  in  order  to  preserve  its 
rights  against  the  appellant.  The  deed  im- 
posed no  additional  duty  upon  the  bank  with 
resoect  to  protest  and  notice. 

The  fact  is,  it  imposed  no  duty  of  any  kind. 
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It  is  a  covenant  by  the  appellant  that  upon 
default  being  made  in  the  payment  of  the 
notes,  the  trustee  shall  sell  the  property  and 
apply  the  proceeds  to  their  payment. 
167  *There  is  no  other  condition.  To  say 
that  this  deed  imposes  upon  the  bank 
the  duty  of  giving  notice  to  the  first  en- 
dorser for  the  benefit  of  the  appellant  is  to 
assert  stipulations  not  found  in  the  instru- 
ment, and  which  do  not  legitimately  arise 
out  of  the  transaction  itself. 

It  would  seem,  however,  that  none  of  the 
parties  looked  to  the  first  endorser.  During 
the  entire  two  years  following  the  dishonor 
of  the  notes,  no  allusion  was  made  to  him. 
The  appellant  did  not  enquire  whether  he 
had  notice,  nor  did  he  complain  that  the  first 
endorser  had  been  discharged  by  the  laches 
of  the  bank.  This  may  have  been  due  to  the 
fact  that  the  first  endorser  was  known  to  be 
insolvent;  or  it  may  have  been  that  the  ap- 
pellant, by  the  execution  of  the  trust  deed, 
and  by  his  arrangements  with  the  maker, 
had  made  himself  liable  absolutely  for  the 
debt,  and  was  so  understood  to  be  by  all  the 
parties.  Whatever  may  have  been  the  rea- 
sons, we  think  the  appellant  is  not  discharg- 
ed by  the  failure  of  the  bank  to  have  the 
notes  protested  and  to  give  notice  of  non- 
payment to  either  of  the  endorsers.  We  are 
therefore  of  opinion  the  decree  of  the  cir- 
cuit court  is  plainly  right,  and  must  be  af- 
firmed. 

Decree  affirmed. 


168 


168    *Webb  V.  City  Council  of  Alexandria. 

April    Term,    1880,    Richmond. 

Absent  Moncure,  P. 

Sfanlclpal  Seonrltlen — Sale  under  Invalid 
Order — Rlflrht*  of  City. — F  was  the  owner  of 
$8,700  of  the  certificates  of  stock  of  the  city  of  A, 
which  by  a  decree  of  tnc  United  States  court  in 
May,  1864,  were  confiscated  and  sold  by  the  mar- 
shal, and  $2,000  of  it  purchased  by  W;  and  at  his 
request  the  marshal  made  a  transfer  of  the  same  on 
the  books  of  the  city.  When  the  slock  become  due 
W  received  from  the  city  of  A  four  coupon  bonds 
of  $500  each  in  exchange  for  his  stock.  In  1874  P 
sued  the  city  for  his  stock  and  recovered  it,  the  court 
holding  that  the  decree  of  the  United  States  court 
confiscating  it  was  invalid.  The  city  of  A  then 
sued  W  to  recover  the  four  bonds  issued  to  him 
for  the  stock.  Held:  The  city  of  A  is  entitled  to 
recover   the  bonds. 

This  was  a  suit  in  equitj'  in  the  corporation 
court  of  Norfolk,  brought  by  the  The  City 
Council  of  Alexandria  against  Lewis  W. 
Webb,  to  compel  the  said  Webb  to  return  to 
the  plaintiff  four  bonds  each  for  $500,  which 
had  been  issued  by  the  plaintiff  to  Webb. 
There  was  a  decree  in  favor  of  the  plaintiff, 
and  Webb  obtained  an  appeal  to  this  court. 
The  case  is  fully  stated  in  the  opinion  of  the 
court  delivered  by  Judge  Christian. 

Judge  Burroughs,  for  the  appellant. 
Charles  E.  Stuart,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 


♦This  case  is  before  us  on  appeal 
from  a  decree  of  the  corporation  court 
of  the  city  of  Norfolk.  The  case  is  a  sequel 
to  the  suit  of  Fairfax  against  the  City  Coon- 
cil  of  Alexandria,  reported  in  28  Gratt.  16. 

The  facts  disclosed  by  the  record,  so  far 
as  they  are  necessary  to  be  noticed  in  tfab 
opinion,  are  as  follows:  Dr.  Orlando  Fair- 
fax was  the  owner,  prior  to  the  4th  day  of 
May,  1864,  of  certain  registered  bonds,  or 
certificates  of  stock,  issued  by  the  city  of 
Alexandria  for  the  sum  of  $8,700. 

On  the  4th  day  of  May,  1864,  by  a  decree 
of  the  district  court  of  the  United  States  for 
the  eastern  district  of  Virginia,  this  stock  or 
debt  was  confiscated  and  condemned,  and  a 
writ  venditioni  exponas  was  awarded  by  said 
court.  At  the  sale  made  under  that  writ 
the  appellant  became  the  purchaser  of  $2,000 
of  said  stock,  and  on  the  1st  day  of  August, 
1864.  at  his  request,  the  United  States  mar- 
shal made  a  transfer  of  the  same  on  the 
books  of  the  appellee;  and,  thereupon,  also 
at  his  request,  two  certificates  of  stock,  of 
$1,000   each,  were  issued  to  the   appellant. 

By  an  act  of  the  general  assembly,  ap- 
proved February  14th,  187^,  (sec  Acts  of 
1871-2,  p.  73), the  city  of  Alexandria  was  au- 
thorized to  call  in  all  the  evidcr  -s  of  in- 
debtedness of  said  city  in  the  form  of  stocks, 
bonds  and  certificates  theretofore  issued, 
and  to  issue  in  their  place  a  like  amount  of 
registered  coupon  bonds,  bearing  six  per 
cent,  interest,  payable  semi-annually,  the 
bonds  payable  thirty  years  after  date,  the 
coupons  of  which  were  declared  to  be  re- 
ceivable in  payment  of  the  city  taxes  and 
of  any  oth^r  indebtedness  due  to  the  said  city. 

When  the  certificates  of  stock,  transferred 
to  the  appellant  by  order  of  the  United  States 
marshal  under  the  proceedings  of  the  contos- 
cation  sale  in  1864,  became  due,  he  by  letter 
and  in  person  demanded  their  pay- 
170  ment.  ♦and  threatened  suit  thereon 
unless  payment  was  made. 

He  did  not,  however,  institute  his  suit,  bat 
accepted  from  the  city  council  of  Alexan- 
dria, in  lieu  of  said  certificates  of  stock  for 
$2,000,  four  coupon  bonds  for  the  sum  of 
$500  each,  issued  under  the  aforesaid  act 
bearing  date  1st  of  July,  1872,  and  payable 
thirty  years  after  date. 

At  the  time  of  the  confiscation  proceedincs 
in  the  district  court  of  the  United  State?  the 
certificates  of  stock  owned  by  Orlando  Fair- 
fax were  in  possession,  and  in  Febmrn-, 
1874.  all  of  them  having  previously  fallen 
due,  he  commenced  suit  thereon  against  the 
city  of  Alexandria.  The  circuit  court  of  fnid 
city  gave  a  judgment  against  Fairfax  and  in 
favor  of  the  said  city.  On  a  writ  of  error  tr 
that  judgment  this  court  reversed  the  same, 
and  rendered  a  judgment  against  said  city  of 
Alexandria  and  in  favor  of  said  Fairfax  for 
the  sum  of  $8,700  with  interest  and  cost. 

The  case  was  then  carried  by  writ  of  er- 
ror to  the  supreme  court  of  the  United 
States,  where  the  decision  of  this  court 
was  affirmed. 

It  is  further  shown  by  the  record  that  im- 
mediately after  the  rendition  of  the  judg- 
ment of  this  court  the  city  council  of  Alex- 
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andria  directed  its  officers  not  to  transfer 
any  bond  held  by  the  appellant,  nor  to  pay, 
nor  receive  any  of  the  interest  coupons  de- 
tached therefrom.  And  a  few  days  after  the 
decision  of  the  supreme  court  of  the  United 
States  affirming  the  judgment  of  this  court, 
the  city  council  of  Alexandria  filed  their 
bill  praying  that  the  bonds  and  coupons  held 
by  the  appellant  and  which  represented  the 
stock  purchased  by  him  at  the  "confiscation 
sale  of  Fairfax's  property,"  might  be  de- 
livered up  for  cancellation;  and  that  the  in- 
terest on  said  stock  and  bonds  paid  by  the 
appellee  to  the  appellant  might  be 
171  decreed  to  be  paid  ♦back;  and  that 
the  defendant  might  be  restrained  by 
injunction  from  selling,  hypothecating,  or 
otherwise  disposing  of  the  bonds  Nos.  209. 
210,  211  and  212,  or  the  coupons  annexed 
thereto,  or  detached  therefrom,  these  being 
the  coupon  bonds  issued  to  the  appellant  in 
lieu  of  the  certificates  of  stock  purchased 
by  him  at  the  confiscation  sale. 

This  bill  was  presented  to  the  judge  of 
the  corporation  court  of  the  city  of  Nor- 
folk, who  awarded  an  injunction  in  accord- 
ance with  the  prayer  of  the  bill. 

Upon  the  hearing,  the  injunction  was 
perpetuated,  and  a  decree  was  entered  or- 
dering the  bonds  and  coupons  in  the  hands 
of  the  appellant  to  be  delivered  up  and  can- 
celled, and  directing  that  the  appellant  pay 
to  the  appellee  the  sum  of  $540,  with  in- 
terest from  the  date  of  the  institution  of 
the  suit,  and  costs. 

From  this  decree  an  appeal  was  allowed 
by  one  of  the  judges  of  this  court. 

The  court  is  of  opinion  there  is  no  error 
in  the  decree  of  the  said  corporation  court. 

First.  It  has  been  definitely  declared  and 
established  both  by  this  court  and  the  su- 
preme court  of  the  United  States,  that  the  de- 
cree of  confiscation,  entered  by  the  district 
court  of  the  United  States,  against  Orlando 
Fairfax,  directing  a  sale  of  the  certificates  of 
stock  issued  to  him  by  the  city  of  Alexandria 
was  a  mere  nullity  and  absolutely  void. 

This  court  based  its  judgment  on  two 
grounds:  First,  that  the  district  court  had 
no  jurisdiction  of  the  case,  for  the  reason 
that  there  was  no  proper  seizure  of  the 
stock;  and  second,  that  by  reason  of  a  rule 
of  that  court  denying  to  "traitors"  and 
"rebels"  (so-called  by  said  court)  the  right 
to  appear  and  make  defence  in  such  cases, 
Orlando  Fairfax  was  in  effect  not  a  party 

to  the  proceedings. 
179  ♦The  supreme  court  of  the  United 

States  based  its  judgment  solely  upon 
the  ground  that  there  was  no  proper  seizure 
of  the  stock,  because  the  process  was  not 
served  upon  a  proper  officer  of  the  corpo- 
ration as  required  by  the  statute  law  of  Vir- 
prinia.  But  it  was  adjudged  by  both  courts, 
that  the  confiscation  sale  was  a  mere 
nullity,  and  that  the  purchaser  acquired  no 
title  by  his  purchase  at  said  sale. 

There  can  be  no  doubt  that  the  appellee 
issued  and  the  aoi^ellant  accepted  the  two 
certificates  of  $1,000  each  under  the  erroneous 
belief  that  hv  virtue  of  the  decree  of  con- 
fiscation the  debt  due  to  Orlando   Fairfax 


had  been  forfeited  and  his  title  thereto  ex- 
tinguished, and  that  the  appellant  aa  pur- 
chaser,  under,  the  writ  of  venditioni  exponas 
issued  under  that  decree  had  become  tho 
rightful  owner  of  $2,000  thereof. 

It  is  also  equally  free  from  doubt  that  the 
coupon  bonds  were  given  and  accepted  In 
exchange  for  those  certificates  under  tho 
same  erroneous  conviction.  In  point  of  fact, 
the  coupon  bonds  were  issued  tor  the  origi- 
nal claim  of  the  appellant.  There  was  no 
new  contract  and  no  new  consideration. 

If  the  appellant  acquired  no  title  by  Wa 
purchase,  at  the  confiscation  sale,  to  the 
certificates  of  stock  sold  at  such  sale,  which 
has  been  declared  by  this  court  and  tho 
supreme  court  of  the  United  States  void, 
he  could  acquire  no  better  title  by  accept* 
ing  without  any  new  or  further  considerat 
tion  the  coupon  bonds  issued  for  the  same 
indebtedness. 

When  the  four  coupon  bonds  of  JfiOO  each 
were  issued  to  the  appellant  under  tne  act  of 
1872,  the  appellee  was  funding  its  whole  debt 
of  nearly  a  million  of  dollars  by  issuing  simi- 
lar bonds  to  all  its  creditors.  At  that  tintt 
there  was  no  controversy  between  the  appeln 
lant  and  appellee  as  to  the  title  to  the  laid 
certificates  of  stock,  and  there  had  be«n 
178  no  adjudication  of  ♦the  validity  of  tho 
confiscation  sale.  But  on  the  contrary 
the  corporation  found  on  its  books  thia  atocx 
transferred  by  order  of  the  United  Statea 
marshal  to  the  appellant  at  his  requeat,  an4 
they  issued  to  him  as  the  apparent  owner  Oil 
their  books,  the  four  coupon  bonds  iti  tho 
place  of  the  two  certificates  of  stock.  ThQ 
corporation  did  not  know  and  could  not  know 
at  that  time  that  the  confiscation  sale  waa 
void.  It  was  only  years  afterwards  whan 
Orlando  Fairfax  brought  his  suit,  that  they 
had  any  notice  that  the  validity  of  that  aalo 
would  be  contested.  All  that  the  corporation 
knew  or  could  know  at  that  time,  waa  tho 
fact  that  a  court  of  competent  jurisdiction 
had  decreed  a  sale  of  the  certificates  of  stock 
due  to  Fairfax,  and  that  at  that  sale  the 
appellant  had  become  the  purchaser,  and 
that  at  his  request  the  marshal  making  the 
sale,  had  had  the  stock  to  the  amount  of 
$2,000  transferred  to  the  appellant.  It  was 
not  for  the  corporation  to  question  the 
validity  of  that  sale.  Its  duty  was  to  direct 
the  payment  of  said  stock  to  the  real 
owner,  and  according  to  the  decree  of  the 
district  court  of  the  United  States  the  ap- 
pellant was  the  owner.  To  him  they  issued 
the  four  coupon  bonds  in  olace  of  the  stock 
purchased  by  him.  It  is  plain  that  the  iasu- 
nnce  of  said  bonds  created  no  new  liability. 
They  represented  the  same  debt  and  for 
them  there  was  no  new  consideration.  It  is 
clear,  therefore,  that  if  the  appellant  had 
no  title  to  the  stock  he  had  none  to  the 
conoon   bonds   issued   in    its   place. 

The  claim  of  the  appellant  is  based  upon 
twofirrounds:  First,  that  the  appellee  is  not 
entitled  to  relief  in  a  court  of  equity,  be- 
cause it  is  estopped  by  its  conduct  from  deny- 
ing the  defendant's  title  to  the  coupon  bonds 
and  the  coupons  due  thereon;  and  second, 
because  if  the  said  certificates  of  stock  were 
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transferred  and  the  said  coupon  bonds  is- 
sued in  their  place  were  so  transferred  and 
isaaed  by  mistake  as  to  the  rights  of 
1?4  the  *parties,  that  mistake  is  one  of 
law;  and  in  equity  as  well  as  at  law 
the  maxim  "Ignorantia  juris  neminem  ex- 
cusat''  must  prevail.  We  will  briefly  notice 
both  of  these  objections. 

First.  Is  the  corporation  estopped  from 
asserting  its  right  to  have  the  bonds  issued 
to  the  appellant  cancelled,  by  its  conduct  in 
issuiog  and  delivering  to  him  these  coupon 
bonds  in  the  place  of  the  certificates  of 
stock  transferred  on  their  books  (by  order 
of  the  United  States  marshal)  as  purchaser 
of  the  same  at  the  confiscation  sale? 

The  rule  upon  the  subject  of  estoppel  by 
conduct,  or,  as  it  is  sometimes  called,  the 
equitable  estoppel,  is  thus  laid  down  by 
Lord  Denman,  C.  J.,  in  Pickard  v.  Sears,  6 
Adolph  and  EH  469:  "The  rule  of  law  is 
clear  that  where  one  by  his  words  or  con- 
duct wilfully  causes  another  to  believe  the 
existence  ot  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief  so  as  to 
alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  lat- 
ter a  driTerent  state  of  things  as  existing  at 
the  same  time."  Such  an  estoppel,  there- 
fore, only  arises  when  the  conduct  of  the 
party  estopped  is  fraudulent  in  its  purpose 
or  unjust  in  its  result,  and  can  only  be 
called  into  life  for  the  prevention  of  fraud 
or  the  redress  of  injury.  2  Smith's  Lead. 
C.   642-43-47,  5   Amer.   Ed. 

Now  in  this  case  the  appellee  was  not  a 
party  to  the  confiscation  proceedings,  and 
did  nothing  to  induce  the  defendant  to  be- 
come a  purchaser  under  them. 

The  appellee  did  not  by  words  or  conduct 
wilfully  cause  the  appellant  to  believe  that 
the  decree  of  confiscation  was  valid,  or  in- 
duce him  to  act  on  that  belief  so  as  to  alter 
his  previous  condition,  nor  was  the  conduct 
of  the  corporation  in  any  respect  fraudulent 
in  its  purpose  or  unjust  to  the  appellant  in 
its  results.  On  the  contrary  the  appellee 
being  no  party  to  the  confiscation 
175  *proceedings  had  nothing  to  do  with 
the  purchase  made  by  the  appellant 
under  the  sale  directed  therein.  It  was  the 
duty  of  the  appellant  (and  in  nowise  that  of 
the  appellee),  to  make  enquiry  as  to  the 
validity  of  that  sale.  He  took  all  the  chances 
of  a  ptifchaser  under  a  judicial  sale.  If  the 
decree  of  sale  was  void  (as  has  been  de- 
clared both  by  this  court  and  the  supreme 
court  of  the  United  States),  he  acquired 
no  title  under  such  sale.  The  rule  caveat 
emptor  applies  to  him.  It  was  his  duty, 
and  not  that  of  the  appellee,  to  have  en- 
quired into  the  validity  of  the  decree  of 
confiscation.  If  he  neglected  this  duty  and 
in  consequence  he  parted  with  his  money 
for  nought,  he  cannot  justly  impute  his 
own  negligence  to  the  appellee. 

Certainly  there  is  no  ground  of  estoppel 
to  he  asserted  in  this  case. 

Afl  that  the  appicHee  did  was  to  issue  to 
the  appeliant  coupons  bonds  in  the  place  of 
stock  which  appeared  upon  their  books  to 
have  been  transferred  to  the  appellant  tmder 


a  decree  of  a  court  of  competent  jurisdic- 
tion. Such  an  act  on  the  part  of  the  cor- 
poration, it  is  plain,  did  not  estop  it  from 
asserting  its  claim  to  have  the  coupon 
bonds  cancelled  and  delivered  up  upon  the 
ground  that  the  appellant  had  no  title  lo 
the  same,  after  that  question  had  been  de- 
cided, both  by  this  court  and  the  Supreme 
court  of  the  United  States. 

The  court  is  therefore  of  opinion  that  the 
claim  of  the  appellee  to  have  the  coupon 
bonds  issued  to  the  appellant  delivered  np 
and  cancelled  is  not  defeated  upon  the 
ground  of  estoppel. 

The  court  is  further  of  opinion  that  the 
rule .  invoked  by  the  appellant,  ignorantia 
juris  non  excusat,  does  not  apply  in  this 
case. 

While  it  is  a  general  rule  that  mistake  is 
matter  of  law  cannot  be  admitted  as 

176  ground  of  relief,  it  is  not  a  ♦rule  of 
universal    application,     especially    in 

courts  of  equity.  It  is  not  an  absolute  and 
inflexible  rule,  but  has  its  exceptions,  though 
such  exceptions,  in  the  languag-e  of  Judge 
Story,  are  few,  and  generally  stand  upon 
some  very  urgent  pressure  of  circumstances. 
If  the  maxim  is  used  in  the  sense  of  denoting 
general  law,  the  ordinary  law  of  the  country, 
no  exception  can  be  admitted  to  its  general 
application;  but  it  is  otherwise  when  the 
word  jus  is  used  in  the  sense  of  denotinga 
private  right.  If  a  man  through  misappre- 
hension or  mistake  of  the  law  parts  with  or 
gives  up  a  private  right  of  property,  or  as-  ; 
sumes  obligations  upon  grounds  upon  which  , 
he  would  not  have  acted  but  for  such  mis- 
apprehension, a  court  of  equity  may  gnat 
relief  if  under  the  general  circumstances  of 
the  case  it  is  satisfied  that  the  party  bene- 
fited by  the  mistake  cannot  in  conscience 
retain  the  benefit  or  advantage  so  ac^ire<L 

It  has  at«o  been  held  in  numerous  cases 
that  where  the  law^  is  confessedly  donbtfd 
and  about  which  ignorance  raay  weH  be 
supposed  to  exist,  a  person  acting  under  a 
misapprehension  of  the  law  will  not  forfeit 
any  of  his  legal  rights  by  reason  of  such 
mistake.  [See  Kerr  on  Fraud  and  Mistake, 
398-401,   and   cases   there   cited.l 

Exceptions  to  the  general  rule  that  mis- 
take of  law  furnishes  no  ground  of  relief 
are  fully  recognized  by  this  court  in  the 
cases  of  Zollman  v.  Moore.  21  Gratt.  313: 
and  Brown  v.   Pice's  adm*r,  26   Gratt  4<T- 

Now  it  is  to  be  remarked  that  the  appel- 
lant's claim  was  based  upon  his  purchase 
at  a  confiscation  sale  made  under  an  act 
of  Congress  which  was  in  itself  a  war 
measure,  and  not  an  ordinary  general  lav. 
but  was  an  extraordinary  enactment  for  a 
specific  purpose  and  amid  exigencies  aris- 
ing out  of  civil  war. 

This  act  of  Congress,  at  the  time  of  the 
transfer    of    stock    above    mentioned 

177  and  the   substitution   of  the  ♦coapoa 
bonds   in   their   place,   had    not  bee* 

construed  by  courts  nor  the  mode  of  it* 
operation    and    execution    determined. 

It  would  he  vain  to  say,  in  such  a  case,  that 
the  City  Council  of  Alexandria  knew,  or 
ought  to  have  known,  how  such  a  law,  nev 
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and  extraordinary  in  its  nature,  would  be 
construed  by  the  courts,  and  whether 
seizure  and  confiscation  under  it  would  be 
declared  regular  and  valid,  or  irregular  and 
invalid,  according  to  the  mode  in  which 
the  process  was  executed,  or  other  proceed- 
ings had  thereunder. 

But  was  the  mistake  here  a  mere  mistake 
of  law?  It  is  true  the  district  court  of  the 
United  States  had  jurisdiction  under  the  con^ 
,  fiscation  act,  of  this  no  one  can  be  presumed 
to  be  ignorant.  But  in  the  case  of  confisca- 
tion of  Fairfax's  stock  the  jurisdiction  of 
the  court  did  not  attach  because  the  stock 
was  not  properly  seized  by  the  marshal. 

The  mode  of  seizure  was  prescribed  by  the 
attorney-general  to  the  district  attorney; 
and  whilst  these  instructions  had  the  force 
of  law.  they  could  not  be  regarded  as  con- 
stituting a  part  of  the  general  law  of  which 
every  man  is  presumed  to  be  cognizant. 
And  so,  also,  it  may  be  said  that  the  rule 
adopted  by  the  district  court  of  the  United 
States,  denying  to  rebels  and  traitors  the 
right  to  appear  and  make  defence  in  confis- 
cation suits,  so  far  from  being  a  part  of  the 
general  law,  was  against  law  and  void.  So 
that  the  two  grounds  upon  which  this  court 
and  the  Supreme  court  of  the  United  States 
based  their  decisions  in  declaring  the  confis- 
cation sale  to  be  void  were  founded  upon 
questions  of  fact  as  well  as  questions  of  law. 
It  cannot,  therefore,  be  said  that  the  ap- 
pellee is  seeking  relief  upon  the  ground  of 
mistake  in  law.  But  apart  from  all  this 
the  peculiar  circumstances  of  this 
178  ♦case  taken  in  connection  with  the 
proceedings  in  the  confiscation  case 
*  above  referred  to  and  the  decisions  of  both 
this  court  and  of  the  supreme  court  of  the 
United  States  in  reference  to  the  same,  it 
is  a  case  strongly  appealing  to  a  court  of 
equity  for  relief. 

The  rule  laid  down  by  Mr.  Kerr  and  for 
which  he  cites  numerous  authorities  that 
"If  a  man  through  misapprehension  or  mis- 
take of  law,  parts  with  or  gives  up  a  private 
right  of  property,  or  assumes  obligations 
upon  grounds  upon  which  he  would  not 
have  acted  but  for  such  misapprehension,  a 
court  of  equity  may  grant  relfef,  if,  under 
the  general  circumstances  of  the  case,  it  is 
satisfied  that  the  party  benefited  by  the  mis- 
take cannot  in  conscience  retain  the  benefit 
or  advantage  so  acquired,"  has  peculiar  ap- 
plication to  this  case. 

Under  the  decision  of  this  .court  affirmed 
by  the  supreme  court  of  the  United  States, 
the  City  Council  of  Alexandria  is  compelled 
to  pay  over  to  Orlando  Fairfax  the  sum  of 
$8,700,  the  stock  issued  to  him,  and  if  the 
claim  of  the  appellant  be  allowed,  the  appel- 
lee must  pay  him  also  the  sum  of  $2,000  of  the 
same  stock  which  he  acquired  by  purchase 
at  a  sale  declared  to  be  utterly  void.  And  it 
also  appears  by  this  record  that  for  this 
stock  thus  purchased  he  paid  only  the  sum 
of  $400.  upon  which  he  has  received  in  the 
shape  of  interest  the  sum  of  $1,699.60.  To 
hold  the  city  of  Alexandria  responsible  un- 
der such  circumstances  would  be  grossly 
inequitable   and   unjust. 


We  think  it  is  plain  upon  the  whole  case, 
that  the  appellee  is  entitled  in  equity  to  the 
relief  prayed  for.  And  of  this  the  appellant 
has  no  just  cause  for  complaint,  but  on  the 
contrary  is  most  fortunate,  for  though  a  pur- 
chaser at  a  sale  declared  to  be  void  he 
179  has  realized  *a  large  sum  in  interest 
and  dividends  which  amply  reimburse 
him   for  the  outlay  of   money  which  he  made. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  of  the  cor- 
poration court  of  the  city  of  Norfolk,  and 
that  the  same  must  be  affirmed. 

Decree  affirmed. 
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V. 


'^Smithson 

April    Term, 


Briggs   &   Wife. 

IhSO,    Richmond. 


1.  Action  of  Ejectment— Office  Judgment 
—Force  and  Effect. •—An  office  judgment  ii* 
an  action  of  ejectment  does  not  become  final  with- 
out  the   intervention   of   a   court   or   jury. 

2.  Same— Same— Motion  to  Set  Aside.— The 
defendant  in  the  ejectment  may,  upon  notice  to- 
thc  plaintiff,  appear  at  the  next  term  of  the  court, 
and  move  the  court  to  set  aside  the  judgment,  and 
allow   him  to  plead  therein. 

8.  Same— Notice  Left  at  '^Residence*'— Snf- 
fldency-.t— In  an  action  of  ejectment,  the  officer 
returns  upon  the  rule  to  plead— G.  W.  Smrthson 
not  being  found  at  his  usual  place  of  abode,  a  true 
copy  of  the  within  rule  was  left  with  his  daughter 
at  his  residence,  who  is  over  the  age  of  16  years, 
and  purport  explained  to  her,  this  28th  day  of 
August,  1871.  Hei.d:  It  will  be  presumed  that  the 
word  "residence"  was  used  as  synonymous  with 
"his  usual  place  of  abode,"  and  that  the  daughter 
was  a  member  of  defendant's  family,  and  the  no- 
tice was  sufficient.     Anderson,  J.,   dissenting. 

This  was 'an  action  of  ejectment  in  the 
corporation  court  of  Lynchburg,  brought  by 
London  Briggs  and  Susan  his  wife  against 
G.  W.  Smithson  to  recover  a  house  and  lot 
in  the  city,  and  they  laid  their  damages  for 
the  retention  of  the  house  from  them  at 
$2,000.  The  plaintiffs  filed  their  declaration 
at  the  rules  July  31st,  1871;  and  thereupon  a 
day  was  given  to  the  defendant  until  the 
next  rul-es,  viz:  Monday  the  28th  of  August 
next,  to  plead  to  said  declaration.  And  upon 
this  rule  the  following  return  was  made: 
G.   W.   Smithson  not  being  found  at  his  usual 

place  of  abode,  a  copy  of  the  within 
181       rule  was  left  with  his  daughter  at  ♦his 

residence,  who  is  over  the  age  of  six- 
teen years,  and  purport  explained  to  her, 
this   28th  of  August,  1871. 

At  the  August  rules  the  defendant  not 
appearing,  a  judgment  was  entered  for  the 
plaintiffs  against  the  defendant  for  the 
premises  in  the  declaration  mentioned  and 
the  costs,  and  that  their  damages  be  en- 
quired of  by  a  jury  at  the  then  next  term. 


*Riectment.— See   4   Min.    Inst.    (2nd   Ed.)    648. 

t"Home/'— In  Fowler  v.  Mosher,  85  Va.  423,  it 
was  held  that  the  word  "home"  used  in  a  return  was 
synonymous  with  the  words  "his  usual  place  of 
abode."  See  also  Home,  IS  Am.  &  Eng.  Enc.  Law^ 
(2nd   Ed.)    515. 
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At  the  next  term  of  the  court  the  defend- 
ant not  having  appeared  the  office  judgment 
was  confirmed  as  of  the  last  day  of  the 
term,  and  judgment  rendered  in  favor  of 
the  plaintiffs  for  the  premises  sued  for;  and 
on  their  motion  the  assessment  of  their 
damages  was  continued  until  the  next  term, 
the  judgment  on  the  title  in  the  office  hav- 
ing become  final. 

At  the  September  term  1873,  Smithson  on 
notice  to  Briggs  and  wife,  moved  the  court 
to  reverse  and  set  aside  the  judgment  by 
default  in  the  clerk's  office  of  the  court  and 
allow  him  to  plead  to  the  action,  upon  the 
grounds:  First,  that  the  judgment  was  er- 
roneous and  was  of  no  validity,  having  been 
without  the  intervention  of  a  court  or  jury; 
and  second,  that  the  return  of  the  officer  on 
the  rule  to  plead  does  not  show  upon  its 
face  that  it  was  served  on  a  member  of  the 
defendant's  family,  or  otherwise  served  ac- 
cording to  law. 

The  motion  to  reverse  and  set  aside  the 
office  judgment  came  on  to  be  heard  on  the 
7th  of  April,  1875,  when  the  court  overruled 
it,  with  costs  to  the  defendants  in  the  mo- 
tion. And  thereupon  Smithson  applied  to  a 
judge  of  this  court  for  a  writ  of  error  and 
supersedeas;   which  was  awarded. 

John  W.   Daniel,  for  the   appellant. 

E.   P.  Coggin.  for  the  appellees. 

182  *ANDERSON.  J.  One  of  the  ques- 
tains  raised  by  the  record  in  this  case, 
and  upon  which  its  decision  turns,  is,  does  an 
office  judgment  in  ejectment,  become  a  final 
judgment  of  the  succeeding  term  of  the  court, 
by  mere  operation  of  law,  without  the  inter- 
vention of  a  court,  or  a  jury?  The  precise 
question  was  decided  by  this  court  in  the 
case  of  the  James  River  and  Kanawha  Co.  v. 
Lee,  16  Gratt.  424.  That  case  was  analagous 
to  this,  and  if  it  differed  at  all,  it  was  only 
in  one  particular,  (which  will  be  hereafter 
noticed),  which  did  not  affect  this  question. 
The  statutes  bearing  on  the  subject  were 
thoroughly  examined  and  carefully  con- 
strued, and  the  cases  reviewed,  and  the  court 
held  "that  an  office  judgment  in  an  action  of 
ejectment  does  not  become  final,  without  the 
intervention  of  the  court,  or  a  jury."  In 
that  case,  as  in  this,  the  declaration,  was 
filed  at  rules,  and  a  rule  given  the  defend- 
ants to  plead  at  the  next  rule  day;  at  which 
day  the  defendants  having  failed  to  appear 
and  plead,  though  duly  served  with  a  copy 
of  said  rule,  (in  which  respect  alone,  is  there 
a  question  of  difference  between  that  case 
and  this),  their  default  was  entered,  and 
judgment  given  against  them.  After  the 
15th  day  of  the  next  term  of  the  court,  the 
defendants  appeared  and  moved  the  court 
for  leave  to  plead  to  issue,  and  set  aside 
the  office  judgment.  But  the  court  being  of 
opinion  that  the  office  judgment  became  final 
on  the  15th  day  of  the  term,  not  having  been 
previously  set  aside,  overruled  the  motion. 
In  like  manner,  in  this  case,  at  a  subse- 
quent term  of  the  corporation  court,  after 
that  at  which  the  clerk  entered  the  judgment, 
as  a  judgment  by  operation  of  law,  without 
the  intervention  of  the  court  or  a  jury,  the 


defendant  petitioned  and  moved  the  court  to 
allow  him  to  plead  and  set  aside  said  judg- 
ment as  invalid,  and  erroneous,  being  with- 
out the  intervention  of  the  court,  or  a  jury. 
But  the  court  overruled  the  motion. 
188  ♦and  gave  judgment  for  the  defend- 
ants to  the  motion  for  their  costs.  In 
that  case  this  court  reversed  the  dectsioo. 
and  remanded  the  cause  to  the  circuit  court 

In  this  case  the  same  ground  of  error  ex- 
ists for  which  the  judgment  in  that  case  was 
reversed;  and  an  additional  ground  of  error 
is  assigned  by  the  plaintiff  in  error,  that  be 
was  not  served  with  notice  of  the  rule  to 
plead,  as  the  statute  requires,  which  if  sus- 
tained, would  of  itself  be  a  fatal  error  in 
the   proceeding  to  judgment. 

The  following  is  the  return  of  the  sheriff, 
which  the  plaintiff  in  error  contends  was  not 
a  legal  service,  to-wit:  "G.  W.  Smithson  net 
being  found  at  his  usual  plaoe  of  abode  a  tOK 
copy  of  the  within,  rule  was  left  with  hi? 
daughter  at  his  residence,  who  is  over  the 
age  of  sixteen  years,  and  purport  explained 
to  her,  this  28th  day  of  August,  187L"  Id 
such  cas»e  the  statute  authorizes  the  service 
of  the  rule,  by  delivering  a  copy  thereof  in 
writing  to  the  party  in  person;  or  if  he  be 
not  found  at  his  usual  place  of  abode,  bj 
delivering  such  copy,  and  giving  informa- 
tion of  its  purport  to  his  wife,  or  any  white 
person  found  there  who  is  a  member  of  hb 
family,  and  above  the  age  of  sixteen  years." 

When  the  notice  has  not  been  served  in 
person,  in  order -to  hold  the  party  bound  by  a 
constructive  notice,  I  think  the  return  shoaM 
show  that  every  material  requirement  of  the 
statute  has  been  strictly  complied  with.  It 
is  material  if  the  copy  is  delivered  to  his 
wife,  or  any  white  person,  that  it  should  be 
delivered  to  such  person  at  his  usaal  place  of 
abode.  If  it  is  delivered  to  the  party  in  per- 
son, it  may  be  delivered  to  him  at  his  home 
or  abroad.  But  if  delivered  to  his  wife  or 
other  person,  the  service  will  not  be  good, 
unless  it  is  delivered  at  his  usual  place  of 
abode;  and  if  not  delivered  to  his  wife,  the 
person  to  whom  it  is  delivered  must  no' 
only  be  over  sixteen  years  of  age, 
184  ♦but  must  be  a  member  of  his  famfly. 
The  latter,  it  seems  to  me,  is  just  P 
material,  and  as  important  as  the  other.  It 
will  not  meet  the  requirement  of  the  statute 
to  deliver  it  to  a  person  who  may  be  casuaEy 
at  his  usual  place  of  abode.  Though  it  may 
be  delivered  there  to  a  daughter  who  is  o«f 
sixteen  years  of  ag«,  she  must  not  only  be 
over  that  age,  but  she  must  be  a  member  of 
his  family.  It  does  not  follow  that  she  is  ' 
member  of  his  family,  because  she  is  His 
daughter.  She  may  be  a  member  of  another 
man's  family — her  husband*s.  To  say  that 
it  was  delivered  to  a  daughter  is  not  equirt- 
lent  to  saying  that  it  was  delivered  to  coe 
who  was  a  member  of  his  family.  As  the 
name  of  the  daughter  is  not  given,  it  was 
not  in  the  power  of  the  defendant  below  to 
prove  that  she  to  whom  it  was  delivered  was 
a  married  daughter,  and  was  not  a  member 
of  his  family.  It  should  appear  from  there- 
turn  that  she  was  a  member  of  his  family- 

And  to  say  in  the  return  that  the  party  no: 
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being  found  at  his  usual  place  of  abode,  a 
copy  of  the  rule  was  delivered  to  a  person  at 
his  residence,  it  seems  to  me  is  not  tanta- 
mount to  saying  that  it  was  delivered  at  his 
usual  place  of  abode.  For  it  is  not  unusual 
for  a  man  to  have  a  residence  which  is  not 
his  usual  place  of  abode,  at  the  time  of  the 
service  of  the  process.  And  this  is  well  il- 
lustrated by  the  case  of  Gadsden  v.  Johnson, 
1  Nott  &  McCord  89,  cited  by  counsel  for 
plaintiff  in  error.  It  seems  to  me  that  it 
would  be  establishing  an  unsafe  precedent, 
to  hold  a  party  bound  by  a  constructive  no- 
tice, when  it  does  not  appear  from  the  return 
of  the  officer,  that  all  the  requirements  of  the 
statute  have  been  met  with  greater  certainty 
than  it  does  by  this  return.  But  in  this  view 
I  am  overruled  by  a  majority  of  the  court 
who  think  it  may  be  presumed  that  the  word 
residence  was  us>ed  by  the  officer  as  synony- 
mous with  "his  usual  place  of  abode;'' 
185  *and  fhat  it  may  be  presumed  that  the 
daughter  to  whom  the  copy  of  the 
rule  was  delivered,  was  a  member  of  the 
family  of  the  plaintiff  in  error.  But  upon  the 
former  ground  the  court  is  unanimously  of 
opinion,  that  the  judgment  of  the  hustings 
court  must  be  reversed  with  costs,  and  the 
cause  remanded. 

The  other  judges  concurred  in  the  opin- 
ion of  Anderson,  J.,  on  the  first  point,  but 
thought  the  notice  sufficient. 

Judgment  reversed. 


186 


*Coles  V.  Withers  ft  als. 

April    Term,    1880,    Richmond. 


In  1852  C  sold  to  M  a  tract  of  land  for  $3,564,  for 
which  she  took  his  bond,  and  reserved  a  lien  on 
the  face  of  the  deed  given  M,  which  was  duly 
recorded.  Between  the  sale  in  1852  and  Dtecember, 
1855,  there  were  other  transactions  between  C  and 
M,  by  which  the  latter  became  indebted  to  the 
former  (inclusive  of  the  purchase  money  for  the 
land)  $10,630.50  and  for  which  he  executed  his  bond, 
with  two  personal  sureties,  and  the  bond  for  $3,564 
was  surrendered.  M  died  in  1856,  leaving  his  whole 
property  to  his  wife  L,  who  was  a  sister  of  C.  Li 
the  widow,  soon  married  W,  and  in  1863  W  and 
wife  conveyed  the  land  purchased  of  C,  with  other 
lands,  to  H,  made  him  a  deed  and  put  him  in  pos- 
session. On  the  19th  of  October,  1866,  the  balance 
due  on  the  $10,630.50  bond  was  $4,1^3,  for  which 
W,  who  was  then  the  representative,  and  had  mar- 
ried the  widow  of  M,  gave  his  bond,  got  posses- 
sion of  the  $10,630.50  bond,  and  confessed  a  judg- 
ment for  the  $4,123  in  favor  of  C,  which  he,  W, 
alleges  was  in  lieu  of  the  bond  which  he  got  pos- 
session of.  W  soon  went  into  bankruptcy,  and  but 
a  small  portion  of  the  judgment  was  paid.  C  denies 
the  statement  of  W  about  his  possession  of  the 
bond,  and  ihere  is  nothing  in  the  record  certainly 
to  show  affirmativelj-  that  she  ever  intended  to  re- 
lease the  lien  reserved  in  the  deed  to  M.  H  denies 
all  knowledge  of  the  reserved  Hen  at  the  time  of 
the  purchase,  and  until  a  long  time  thereafter. 
There  was  nothing  done  by  C  to  induce  H  to  be- 
lieve that  she  had  waived  her  lien,  or  to  influence 
his  conduct  in  any  way.  On  a  bill  filed  by  C  against 
H  and  W  and  wife,  in  1871,  to  enforce  the  lien  for 


the  purchase  money  then  due  on  the  land  sold  by  C 
to  M  and  afterwards  by  W  and  wife  to  H.     Hsld^ 
1.  lilen  Renerved — Surrender  off— B«rdea 
of  Proof. • — The  question  of  whether  a  lien  ro' 
served  is  surrendered  is  one  of  intention,  on  the 
part   of   the   vendor   under   the   circumstances   of 
each     case;      and     there     being    nothing     in 
187  *ih»>  CMC   to   show   such   intention,   the  lien 

is  not  surrendered,  and  must  be  recognized 
as  still  existing.  The  lien  was  a  security  not  for 
the  bond  but  for  the  debt,  and  therefore  the  can- 
cellation or  surrender  of  the  bond  cannot  extin- 
guish the  debt  and  the  lien  given  for  its  payment, 
without  a  manifest  intention  to  do  so  by  the 
vendor,  and  the  burden  is  on  the  purchaser  to 
show  such  intention. 
a.  Novmtlon — Chance  off  Secnrltfe«.t — A 
mere  change  of  securities  of  equal  dignity  is  not 
a  novation  of  a  debt,  unless  plainly  so  intoided 
by  the  parties. 
8.  Application  off  Payments.t — As  to  the  pay- 
ments made  on  the  bond  for  $10,630.50,  H  insisted 
that  they  should  be  first  applied  to  extinguish  the 
purchase  money  bond  of  $3,564,  and  that  was  there- 
fore  extinguished.  Hild:  H  not  being  one  of  the 
original  parties  to  the  bond,  has  no  right  to  in* 
sist  on  how  the  payments  shall  be  appropriated^ 
that  being  a  right  existing  only  between  those  pai^ 
ties;  and  whilst  as  a  rule,  where  there  are  jtwo 
debts,  one  secured  and  tiie  other  not,  the  courts 
will  apply  the  payments  to  the  unsecured  debt, 
yet,  as  no  general  rule,  applicable  to  every  case,  can 
be  adopted  without  the  greatest  hardship,  if  neither 
party  has  made  the  application,  the  court  will  ex- 
ercise a  sound  discretion,  and  make  the  application 
according  to  what  it  deems  right  and  proper  in 
each  case;  and  in  this  case,  the  payment  should 
be  applied  pro  rata  to  all  of  the  debts  due  to  C. 
4.  Limitation  off  Aetlons—Salea  of  Real 
Batate— Vendor*a  Rlirhta.| — Although  an 
action  at  law  on  a  note  given   for  the  purchase 


*Iilen  Reaenred — Surrender  of. — As  to  first 
headnote  of  principal  case,  see  Shultz  v.  Hansbrough, 
33  Gratt.  567;  2  Min.  Inst.  (4th  Ed.)  374  and  cases 
cited;  Bansimer  v.  Fell,  39  W.  Va.  454;  James  ▼. 
Burridge,  33  W.  Va.  276;   Jameson  v.  Rixcy,  94  Va.  344. 

Mortcairea — Preamnptlon  of  Parment. — In 
Frarier  v.  Hendren,  80  Va.  265,  the  court  said:  'It  is 
undoubtedly  true  that  a  court  of  equity  will  never  com- 
pel a  vendor  to  part  with  the  legal  title  until  the  pur- 
chase money  has  been  paid,  or  the  lien  ti^refbr  has  been 
waived  or  extinguished.  It  has  been  said  to  be  a  nat- 
ural equity,  that  when  land  is  sold  it  should  stand 
charged  with  the  unpaid  purchase  money,  and  that  a 
court  of  equity  considers  a  debt  as  never  discharged 
until  it  is  paid  to  the  proper  person  and  by  the  proper 
person.  2  Min.  Inst.,  190;  Watts  v.  Kinney,  3  Leigh 
272;  Knasely  v.  Williams,  3  Gratt.  265;  Yancey  v. 
Mauck.  15  Id.  300;  Coles  v.  Withers,  33  Id,  186." 
See  also  Stimpson  v.  Bishop,  82  Va.  190;  2  Min. 
Inst.  (4th  Ed.)  373,  and  cases  cited.  See  also  Kane 
V.  Mann.  93  Va.  248;  Jameson  v.  Rixey,  94  Va.  344; 
Hull  V.   Hull,  35  W.  Va.  164. 

tNoxatlon. — As  sustaining  the  second  headnote 
of  the  principal  case,  see  Gibert  v.  W.  C,  etc,  R.  Co., 
33  Gratt.  586;  Moore  v.  Johnson,  34  W.  Va.  679. 

tAppllcatlon  of  Paynienta. — The  third  head- 
note  is  followed  in  Pope  v.  Transparent  Ice  Co.,  91 
Va.   83. 

ILImltatlon  of  Actlonn — Sales  off  Real  Es- 
tate— Rlarbta  of  Vendor. — As  supporting  the 
doctrine  set  out  in  the  fourth  headnote  of  the  prin- 
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money  of  Und  may  be  barred  by  the  statute  of 
limitations,  the  right  of  the  \  endor  to  resort  to  the 
Und  for  iMyment  is  not  affected  by  any  lapse  of 
time  short  of  that  sufficient  to  raise  a  presump- 
tion ol  payment  Hamnc  v.  Wilson,  3  Gratt.  232. 
S.  liVltaeaiieii  —  Competency  —  Qusiere.  — 
Qitmert'.  M  being  dead,  was  C  a  competent  wit- 
ness to  any  fact  with  reference  to  the  debt  of 
$3,564,  or  the  lien  reserved  to  secure  it? 

This  was  a  suit  in  equity  in  the  circuit  court 
of  Pittsylvania  brought  in  August,  1871,  by 
Elixabeth  D.  Coles  against  Edward  D.  With- 
ers and  Louisa  P.  his  wife  in  their  own  right 
and  as  executrix  and  administrator  de  bonis 
with  the  will  annexed  of  John  Rice 
188  *Miller,  the  former  husband  of  Mrs. 
Withers,  and  John  W.  Holland,  to 
enforce  the  vendor's  lien  for  the  purchase 
money  upon  a  tract  of  two  hundred  and 
ninety-seven  acres  of  land  which  Miss  Coles 
had  sold  and  conveyed  to  John  Rice  Miller  in 
1852,  and  which  Withers  and  wife  had  sold 
and  conveyed  to  John  W.  Holland  in  1862. 

HoUand  in  his  answer  averred,  that  at  the 
time  of  his  purchase  he  had  no  knowledge  or 
suspicion  of  the  lien  claimed  by  the  plaintiff, 
and  never  heard  of  any  such  lien  or  claim 
until  several  years  after  the  close  of  the  war. 
He  does  not  admit  that  any  part  of  the  pur- 
chase money  of  the  land  is  due,  and  he  has 
been  informed  and  believes  that  said  pur- 
chase money  has  all  been  paid  to  the  plaintiff, 
and  the  alleged  lien  waived  and  extmguish- 
ed;  and  he  denies  that  the  land  in  his  posses- 
sion or  any  part  thereof,  is  liable  to  the  com- 
plainant in  any  manner  or  to  any  extent;  and 
he  refers  to  the  answer  of  his  co-defendant 
Withers  and  relies  upon  the  facts  therein 
stated  in  his  defence  to  this  suit. 

Withers  answered  the  bill  setting  out 
facts,  on  which  he  relied  to  show  that  the 
lien  on  the  land  had  been  waived  by  the 
plaintiff,  and  that  she  had  in  1866  accepted 
his  bond  and  a  confession  of  judgment 
thereon  in  satisfaction  of  her  debt. 

The  undisputed  facts  are,  that  in  Septem- 
ber, 1852,  the  plaintiff  Elizabeth  D.  Coles  sold 
to  John  Rice  Miller  the  land  in  the  bill  men- 
tioned, at  the  price  of  $3,564,  and  took  his 
bood   for  this  amount  payable  in    September, 

coyal  case,  see  Smith's  Ex'x  ▼.  W.  C,  etc,  R.  Co.,  Zi 
Gratt.  617;  Bowie  v.  Poor  School  Society,  etc..  75 
Va.  304;  Massie's  Adm'r  v.  Heiskell's  Tr.,  80  Va. 
789;  Sdmpson  ▼.  Bishop.  82  Va.  190;  Tunstau  s 
Adm'r  v.  Withers,  86  Va.  892;  Ellison  v.  Torpin, 
44  W.  Va.  448;  Evans  t.  Thompson,  39  W.  Va.  308; 
Hid  V.  HoH.  35  W.  Va.  165 ;  Crias  v.  Criss,  28  W.  Va. 
396»  400.    See  also  WoM  t.  Violett's  Adm'r,  78  Va.  57. 

But  under  Va.  Code  18S7.  ch.  139.  |  2935,  it  is 
provided  that  the  obligation  of  a  mortgage,  deed  of 
trust,  or  vendor's  lien  shall  be  limited  by  twenty  years 
from  the  time  when  the  right  to  enforce  it  accrued, 
sav«  in  the  case  of  a  deed  of  trust  or  mortgage  exe- 
cuted by  a  corporation.      See  2  Min.  Inst.  (4th  Ed.)  371. 

Kotlcc — Preaumptlon  of. — ^In  Effingcr  v.  Hall, 
81  Va.  94,  the  principal  case  was  cited  to  sustain  the 
proposition  that  means  of  knowledge,  with  the  duty  of 
using  them,  are,  in  equity,  equivalent  to  knowledge 
itself.  See  also  Miller  v.  Holland,  84  Va.  652; 
Davies  v.  Hughes.  86  Va.  909;  Moorchead  v. 
Homer,    30   W.   Va.   552. 


1857,  with  interest  payable  annually  from  the 
1st  of  January.  1853.  By  deed  of  the  12th  of 
March,  1853,  she  conveyed  the  land  to  Miller, 
the  amount  of  the  purchase  money  being 
stated  in  the  deed;  and  reserved  a  vendor's 
lien  in  the  following  terms:  The  said  Eliza- 
beth D.  Coles  hereby  expressly  agrees  with 
the  said  John  Rice  Miller,  that  she 
188  reserves  a  lien  on  said  land  ♦for  the 
payment  of  the  purchase  monej 
thereof,  and  that  may  thereon  accrue,  and 
the  said  Miller  hereby  agrees  that  the  said 
land  be  bound  for  the  same. 

Miller  made  other  purchases  from  Miss 
Coles,  and  a  short  time  before  his  death 
which  occurred  in  1856,  he  had  a  settlement 
with  her,  when  it  was  ascertained  that  includ- 
ing the  purchase  money  of  the  land  and  in- 
terest upon  it,  he  owed  to  her  $10,630.50. 
for  which  he  executed  to  her  his  bond,  with 
Isaac  H.  Carrrngton  and  N.  C.  Miller  as  his 
sureties.  By  his  will  he  gave  his  whole  es- 
tate to  his  widow,  Louisa  P.,  who  was  the 
sister  of  Miss  Coles,  and  appointed  her  his 
executrix.  In  1859  Mrs.  Miller  .married  Dr. 
Edward  D.  Withers;  and  in  1862  they  sold 
and  conveyed  to  Holland  a  larg^c  tract  of 
land,  of  which  the  two  hundred  and  ninet)'- 
seven  acres  was  a  part,  for  $45,000. 

Payments  seem  to  have  been  made  upon 
the  bond  of  $10,630.50  up  to  January,  1861. 
reducing  it  to  $5,242.51;  and  in  1866.  Dr. 
Withers  seems  to  have  had  another  settle- 
ment with  Miss  Coles,  reducing  the  amount 
to  $4,123,  for  which  he  executed  his  bond  to 
Miss  Coles,  and  confessed  a  judgment 
thereon;  and  at  this  time  she  delivered  to 
him  the  bond  for  $10,630.50.  The  circum- 
stances attending  the  delivery  of  this  bond 
of  $10,630.50  are  doubtful.  Miss  Coles  who 
gave  her  testimony  in  the  cause,  and  Dr. 
Withers  differ  in  relation  to  it.  Her  evi- 
dence was  excepted  to  by  the  defendants, 
and  was  not  considered  by  this  court.  That 
of  Dr.  Withers  is  sufficiently  stated  br 
Judge  Staples  in  his  opinion. 

The  cause  came  on  to  be  heard  on  the 
18th  of  September,  1874,  when  the  coort 
dismissed  the  bill  with  costs.  And  there- 
upon Miss  Coles  applied  to  a  judge  of  this 
court  for  an  appeal;  which  was  awarded. 

Whilst  the  foregoing  case  was  pending* 
Holland  filed  his  bill  against  the  in- 
fant children  of  John  Rice  Miller 
190  *and  their  trustee,  to  subject  certain 
real  estate  which  had  belonged  to  Mil- 
ler, and  had  been  conveyed  by  Mrs.  Miller 
before  her  marriage  with  Dr.  Withers,  to  a 
trustee  for  them,  in  the  event  that  his  land 
should  be  held  liable  for  the  claim  of  Eliza- 
beth D.  Coles.  This  cause  came  on  to  he 
heard  with  the  first  case,  and  it  being  held 
that  the  land  of  Holland  was  not  liable  tor 
that    claim,  Holland's  bill  was  also  dismissed. 

Ould   &  Carrington,  for  the  appellant. 
R.  Robertson,  for  the  appellees. 

STAPLES,  J.  These  two  cases  were  heard 
together  in  the  court  below,  and  the  bill  in 
each  case  dismissed.  A  decision  in  one  of 
them,  however,  will  settle  the  main  points  of 
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controversy;  I.  shall  therefore  confine  my- 
self exclusively  to  the  matters  involved  in 
that  case.  Preliminary,  however,  to  the 
main  question  it  is  necessary  to  inquire  what 
are  the  equities  of  the  parties  litigant — Miss 
Coles  on  the  one  hand,  and  Holland,  the 
purchaser,  on  the  other.  The  latter,  in  his 
answer,  avers  that  at  the  time  of  his  pur- 
chase he  had  no  knowledge  or  suspicion  of 
the  lien,  and  that  he  never  heard  of  it  until 
several  years  aft^r  the  close  of  the  war.  At 
what  precise  period  he  obtained  this  informa- 
tion he  does  not  tell  us.  Upon  this  point  he 
is  vague  and  unsatisfactory.  It  is,  however, 
not  very  material,  because  the  lien  of  Miss 
Coles  being  secured  on  the  face  of  the  deed 
under  which  Holland  claimed,  constituted 
notice  to  him.  That  deed  was  matter  of 
record,  which  he  might  have  examined.  It 
was  gross  negligence  in  him  not  to  do  so.  The 
object  of  the  statute  in  requiring  the  lien  to 
be  reserved  on  the  face  of  the  deed,  was  to 
make  it  matter  of  record,  and  thus  furnish 
to  all  persons  dealing  with  the  property 

191  the  necessary  ♦information  of  all  liens 
and   incumbrances   thereon.    Patton  v. 

Hoge,  22  Gratt.  443.  It  is  the  duty  of  the 
party  to  examine  the  records,  say  the  au- 
thorities, and  whether  he  does  so  or  not,  he 
will  be  affected  with  notice  of  every  fact, 
the  knowledge  of  which  might  there  have 
been  obtamed.  When  a  person  cannot  ob- 
tain a  title  but  by  a  deed  which  leads  to  an- 
other fact,  whether  by  description,  recital 
or  otherwise,  he  will  be  deemed  cognizant 
of  such  fact,  for  it  is  crassa  negligentia  that 
he  sought  not  after  it.  And  for  the  same 
reason,  if  the  purchaser  has  notice  of  a 
deed,  he  is  presumed  to  have  notice  of  the 
entire  contents  of  the  deed. 

These  are  familiar  principles,  fully  recog- 
nized in  every  State  where  the  registry 
laws-  prevail,  and  no  where  more  firmly 
than  in  Virginia.  Sugden  on  Vendors  1056; 
Adams'  Equity  326. 

The  learned  counsel  tells  us  that  Holland 
knew  that  the  Miller  bond  had  been  surren- 
dered and  cancelled,  and  that  seven  thousand 
dollars  had  been  paid  Miss  Coles  by  th'e 
representative  of  the  Miller  estate.  But 
Holland  himself  does  not  say  that  he  knew 
these  facts,  or  that  he  had  been  informed 
of  them.  He  says  nothing  like  it;  the  fact 
is,   he   is   reticent  throughout. 

There  is  nothing  in  the  record  to  show  he 
had  any  knowledge  of  the  Miller  bond  at  all, 
or  of  its  delivery  by  Miss  Coles  to  Dr.  With- 
ers, or  of  the  payment  of  any  part  of  it.  The 
presumption  is,  that  if  his  conduct  had  been 
in  the  least  influenced  by  these  transactions, 
he  would  have  said  so  explicitly.  His  astute 
and  vigilant  counsel  would  not  fail  to  perceive 
the  advantage  of  such  a  position.  It  is  ob- 
servable throughout  that  Holland  nowhere 
alleges  that  he  was  induced  to  part  with  his 
purchase  money,  or  that  he  failed  to  take  any 
measures  for  his  indemnity  and  protection, 
or  that  he  was  in  any  manner  misled 

192  to  his  own  prejudice  ♦by  anything  said 
or  done  by  Miss  Coles,  or  by  any  of  the 

transactions  now  claimed  as  a  waiver  of  the 
vendor's  lien.   As  against  Miss   Coles   then 


Holland  stands  on  no  higher  ground  than 
Miller,  the  original  purchaser.  The  case  is, 
therefore,  free  from  all  embarrassment,  or 
complication,  growing  out  of  any  supposed 
equitable   estoppels. 

I  come,  then,  to  the  question  whether 
Miss  Coles  has  relinquished  her  Ucn  for  the 
purchase  money  secured  upon  the  face  jf 
the  conveyance  executed  by  her  to  John 
Rice   Miller. 

Before  entering  into  an  examination  of  the 
transactions  relied  on,  to  show  the  relinquish- 
ment, it  will  be  proper  to  look  a  little  into  the 
principles  of  law  which  apply  to  the  case. 
In  the  first  place,  it  has  long  been  settled 
that  the  vendor  of  real  estate,  notwithstand- 
ing he  has  conveyed  the  legal  title,  has  a 
lien  on  such  estate  for  the  unpaid  purchase 
money,  while  it  remains  in  the  hands  of  the 
vendee,  or  volunteers,  or  purchasers  with 
notice.  Prima  facie,  the  lien  exists  in  any 
case,  and  the  burden  is  upon  those  who  deny 
its  existence  to  show  it  has  been  waived. 
Whether  the  lien  has  been  waived,  is.  as  has 
been  universally  conceded,  a  matter  of  inten- 
tion. The  great  difficulty  with  the  courts 
has  alwavs  been  to  determine  what  is  suffi- 
cient evidence  of  such  intention.  And  although 
the  taking  a  distinct  security,  according  to 
the  weight  of  modern  authority,  has  been 
regarded  as  proof  of  a  waiver,  in  the  absence 
of  an  express  lien,  it  has  been  denied  by  able 
and  distinguished  judges.  Lord  Eldon  seemed 
to  think  that  whether  a  distinct  security  con- 
stituted a  waiver,  depended  entirely  upon  the 
circumstances  of  each  case,  and  that  no  rule 
can  be  laid  down  universally  on  the  subject; 
and,  therefore,  it  was  impossible  for  any 
purchaser  to  know,  without  the  judgment  of 
a  court,  in  what  cases  a  lien  would  arise 
193  and  in  what  cases  it  ♦would  not  exist 
Nairn  v.  Prowse,  6  Vesey  752;  Mac- 
kerth  v.  Symmons,  15  Vesey  329.  This  uncer- 
tainty in  the  state  of  the  law,  and  the  per- 
plexing litigation  growing  out  of  it,  led  to 
the  statute  passed  by  our  legislature,  which 
provides,  that  when  a  conveyance  is  made, 
the  vendor  should  not  thereby  have  a  lien 
for  the  unpaid  purchase  money,  unless  such 
lien  is  expressly  reserved  on  the  face  of  the 
conveyance.  Upon  this  subject  I  refer  to 
the  able  and  exhaustive  opinion  of  Judge 
Allen  in  Yancy  v.  Mauck,  15  Gratt.  300. 

What  has  been  said  thus  far  applies  only 
to  cases  of  implied  lien,  where  there  has  been 
a  conveyance  of  the  legal  title  to  the  pur- 
chaser; and,  it  will  be  observed,  the  statute 
just  cited,  by  its  express  terms,  is  confined 
to  that  class  of  cases.  Where,  however,  no 
deed  has  been  executed  by  the  vendor,  verv 
different  considerations  govern.  In  such 
cases  the  question  of  implied  waiver  does  not 
arise.  No  distinct  personal  or  collateral 
security  will  operate  as  a  waiver.  By  retain- 
ing the  title  the  vendor  has  manifested,  in 
the  most  unmistakable  manner,  his  purpose 
of  looking  to  the  land  as  security  for  his 
debt.  Besides  a  court  of  equity  will  never 
compel  him  to  part  with  the  tftle  until  he  has 
actually  received  the  consideration.  As  was 
said  in  Chapman  v.  Tanner.  1  Ver.  R.  267, 
''There  is  a  natural  equity  that  the  land  shall 


419 


88  GRATT. 


Virginia  Reports,  Annotated. 


IM,  IM,  IM 


stand  charged  with  so  much  of  the  purchase 
money  as  may  not  be  paid."  Hatcher's 
adm'rs  v.  Hatcher's  ex'rs,  1  Rand.  53. 

In  Knisely  v.  Williams,  3  Gratt.  253,  it 
appeared  that  the  vendor  retained  the  title 
and  took  a  bond  for  the  purchase  money. 
He  afterwards  accepted  an  order  on  a  third 
person  for  the  purchase  money  and  surren 


Humph.  508;  Graham  v.  McCampbell, 
Meigs  R.  52.  Upon  this  subject  sec  Her- 
man on  Mortgages,  and  numerous  cases 
there  cited,  for  a  full  discussion  of  the  whole 
subject.    Sections   211,    212,   213,   214. 

Indeed  it  may  be  a  question  whether  a 
reserved  lien  is  not  of  a  higher  nature  than 
a  mere  mortgage   security.   In  many  cases 


dered  the  bonds.  It  was  held,  that  the  order  the  mortgage  is  treated  as  a  mere  incident 
behng  unpaid,  the  vendor  was  entitled  to  to  the  debt,  whereas  the  lien  reserved  is  an 
enforce  his  security  against  the  land.  In  j  express  charge  inherent  in  its  nature  upon 
Yancev  v.  Mauck,  already  cited,  it  appeared  the  land,  which,  in  equity,  is  the  natural 
that  before  the  bonds  for  the  purchase  I  primary  fund  for  its  payment.  However 
194    money  became  *due,  an  arrangement    that  may  be,  a  vendor  who  reserves  a  lien 


was  made  by  which  the  vendee,  with 
his  vendor,  executed  three  bonds  to  a  creditor 
of  the  vendor  for  the  amount  of  the  purchase 
money,  for  which  amount  the  creditors  gave 
the  vendor  credit,  and  the  vendee's  bonds 
were  surrendered  to  him.  It  was  held  that 
this  land  was  subject  to  the  lien  of  the  pur- 
chase money,  even  in  the  hands  of  a  bona 
fide  purchaser.  Judge  Allen  said  these  ar- 
rangements did  not  change  the  character  of 
the  debt.  It  still  consisted  of  the  purchase 
money  due  for  the  land.  Lewis  v,  Caperton's 
ex'or,  8  Gratt.  148.  These  decisions  of  the 
Virginia  court  are  fully  sustained  by  the 
current  of  authorities  in  other  States. 

Let  us  now  enquire  whether  there  is  any 
substantial  distinction  between  the  case  of  a 
vendor  who  retains  the  title  as  security  for 
the  unpaid  purchase  money,  and  the  case  of 
a  vendor  who,  conveying  the  title,  retains  in 
his  deed  an  express  lien  for  its  payment. 
Upon  principle,  there  ought  to  be  no  solid 
grounds  of  difference.  In  both  cases  parties 
dealing  with  the  purchaser  have  notice  of 
the  rights  of  the  vendor.  In  the  one  case, 
the  record  shows  the  title  retained  as  security 
for  the  purchase  money.  In  the  other,  a 
lien  reserved  for  the  same  purpose.  If  in 
the  one  case  the  character  of  the  debt  is 
not  changed,  by  a  change  of  securities, 
neither  can  it  be  in  the  other  upon  the  same 
facts  and  circumstances.  In  both  cases  the 
land  stands  charged  with  the  purchase 
money,  according  to  the  intention  of  the 
parties,  and  is,  upon  natural  principles  of 
equity,  the  necessary  fund  for  its  payment. 
A  lien  secured  by  contract  on  the  face  of  the 
deed,  stands  upon  much  higher  ground  than 
the  implied  lien,  which  was  a  mere  creation 
of  a  court  of  equity.  In  Armentrout's 
ex'or  V.  Gibbons,  30  Gratt.  632,  this  court 
held,  that  such  a  lien  constituted  a 
196  specific  charge  upon  the  *land  as 
valid  and  effectual  as  a  deed  of  trust 
or  mortgage. 

In  Patton  v.  Hoge,  22  Gratt.  443,  it  was 
held  that  the  lien  being  set  forth  in  the  very 
first  link  of  the  vendee's  claim  of  title,  pur- 
chasers from  him  had  just  as  much  notice 
of  it  as  they  would  have  had  of  a  lien  on  the 
larid,  by  deed  of  trust  or  mortgage.  The 
same  view  has  been  taken  in  other  States; 
in  some  cases,  placing  the  lien  reserved  in 
the  deed  upon  the  same  ground  as  the  res- 
ervation of  the  title;  in  other  cases  treating 
it  as  a  mortgage  to  secure  the  payment  of 
the  purchase  money.  Hines  v.  Perkins'  trus- 
tee, 2   Heiskell   395;   Anthony  v.   Smith,   9 


upon  the  land,  and  takes  also  the  bond  of 
the  vendee  for  the  purchase  money,  has 
two  securities,  to  either  of  which  he  may 
resort  at  his  pleasure. 

The  lien  is  a  security,  not  for  the  bond, 
but  for  the  debt.  Clearly,  therefore,  the 
mere  cancellation,  or  surrender  of  the  bond, 
cannot  extinguish  the  debt,  and  the  lieo 
given  for  its  payment,  unless  the  transaction 
manifestly  and  plainly  was  so  intended.  So 
long  as  the  debt  exists,  the  courts  will  never 
presume  the  chief  security  taken  for  its 
payment  has  been  surrendered,  without 
satisfaction,  unless   upon    the   clearest  and 

most  convincing  testimony.  The  Wx- 
196    ginia  cases  already  cited  sustain  *this 

position,  and  the  authorities  else- 
where sustain  it.  The  rule  laid  down  in  1 
Hilliard  on  Mortgages, '448,  451,  453.  is.  thai 
nothing  short  of  payment  or  express  release 
will  have  that  effect. 

This  distinction  between  the  mere  personal 
obligation  of  the  debtor  and  security  fur- 
nished by  a  reserved  lien,  or  mortgage,  has 
been  recognized  in  numerous  cases.  In 
Hanna  v.  Wilson,  3  Gratt.  232,  this  court 
decided  that  although  an  action  at  law,  oo 
the  note  given  for  the  purchase  money, 
might  be  barred  by  the  statute  of  limitationN 
the  right  of  the  vendor  to  resort  to  the  land 
for  payment,  is  not  affected  by  any  lapse  of 
time  short  of  a  period  sufficient  to  raise  a 
presumption  of  payment.  The  decision  in 
Baldwin  v.  Norton,  2  Conn.  R.  161.  proceed- 
ed upon  the  same  grounds.  Chief  Justice 
Swift,  in  the  course  of  his  opinion,  used  the 
following  language:  "It  is  said  the  giving  up 
the  note  for  which  the  land  was  mortgaged 
as  collateral  security,  discharges  the  lien 
upon  the  land.  But  this  is  no  more  than  ad- 
justing the  claim  between  the  first  mortgagee 
and  the  man  who  has  the  ultimate  equity  of 
redemption.  It  is  only  relinquishing  a  legal 
remedy  on  the  note.  It  is  no  payment  of  it, 
and  the  discharge  of  a  right  of  action  at  law 
on  the  note,  will  not  discharge  the  land 
pledged  to  secure  it,  without  actual  payment 
There  must  be  a  payment  of  the  debt  by 
something  besides  the  thing  pledged  to 
secure  it.  Otherwise  there  is  no  satisfaction 
of  the  mortgage.  The  cases  of  Magruder  v. 
Peter,  11  Gill  and  John  217;  Thayer  ?'.  Mann, 
19  pick.  535;  Bank  of  Metropolis  r.  Gutt- 
schlick.  14  Peters'  R.  19,  sustain  the  same 
view.  The  learned  counsel  for  the  appellee 
has  cited  a  single  case  upon  the  point,  Borst 
V.  Corey.  15  New  York  R.  505,  which,  so 
far   from  being  in  conflict  with   these  an- 
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thorities,  recognizes,  to  the  fullest  extent, 

the   same   doctrine.    There    is    an    opinion 

of   Chancellor    Blaiid   in    Moreton   v. 

197  *Harrison,  1  Bland  R.  491,  493,  which 
expresses  so  clearly  and  lucidly  this 

same  view,  that  I  will  make  a  citation  from 
it.  After  speaking  of  the  lien  of  the  vendor, 
and  the  lien  by  mortgage,  as  being  substan- 
tially the  same,  he  proceeds  to  say.  "These 
securities  should  not  be  confounded  with 
mere  personal  securities,  or  obligations  for 
the  payment  of  money  oif  any  class  or  grade 
whatever.  A  bond,  promissory  note,  or  sim- 
ple contract,  for  the  payment  of  money  in 
any  shape  or  form,  is  a  personal  contract, 
which  surely  cannot,  at  law  or  in  equity,  be 
assimilated  to,  or  governed  by  the  prin- 
ciples applicable  to  a  mortgage  of  any  de- 
scription. The  plaintiffs  do  not  ask  to  have 
their  specialty  or  simple  contract  enforced 
as  a  means  of  obtaining  payment  from  their 
debtors.  They  are  here  as  vendors  against 
tke  defendant  as  their  vendee,  and  they 
claim  the  benefit  of  the  lien  they  hold  as 
an   incident  of  that   relationship." 

Applying  these  principles  to  the  case  in 
hand,  let  us  look  at  the  deed  from  Miss  Coles 
to  John  Rice  Miller,  and  the  transactions 
and  conduct  of  the  parties  subsequent  to  the 
execution  of  that  deed.  The  provision  relat- 
ing to  the  purchase  money  is  as  follows: 
"The  said   Elizabeth   D.   Coles,  hereby  ex- 

f)ressly  agrees  with  the  said  John  Rice  Mil- 
er,  that  she  reserves  a  lien  on  said  land  for 
securing  the  payment  of  the  purchase  money, 
and  the  interest  that  may  thereon  accrue; 
and  the  said  Miller  hereby  agrees  that  the 
land  shall  be  bound  for  the  same."  Here 
we  have  not  merely  the  reservation  of  the 
vendor,  but  a  specific  charge  upon  the  es- 
tate created  by  the  strongest  language,  and 
ap-ced  to  by  the  purchaser  in  terms  equally 
explicit.  The  object  wag  so  to  provide  for 
the  lien,  that  there  could  never  be  any  mis- 
understanding or  mistake  with  respect  to  the 
intetvtion  and  meaning  of  the  parties.  If  this 
lien    has    been  abandoned  and  the  prop- 

198  erty   released,   it   '^has    been    brought 
about  by  a  most  equivocal  transaction, 

sustained  by  very  equivocal  testimony.  I  do 
not  propose  to  consume  time  and  labor  in 
discussing  the  effect  of  the  bond  given  by 
John  R,  Miner  to  Miss  Coles,  with  C.  R. 
Miller  and  Isaac  H.  Carnnet'^n  a*:  his  sure- 
ties. Whatever  may  be  said  about  that  bond, 
can  be  better  said  in  connection  with  the 
gitestion  of  its  surrender  to  Dr.  Edward 
Withers.  That  gentleman  is  the  cousin  of 
Miss  Coles,  the  husband  of  her  sister,  and 
the  principal  witness  in  behalf  of  the  appel- 
lee. It  is  not  my  purpose  to  impeach  his 
veracily,  or  to  reflect  upon  his  integrity.  It 
is  very  apparent,  however,  that  his  feelings 
are  enlisted  strongly  against  his  kinswoman, 
and  that  he  is  utterly  at  fault  in  his  recol- 
lection of  several  very  important  facts. 

He  is  a  party  defendant  to  this  suit,  and 
has  filed  his  answer.  In  that  answer  he  tells 
us  that  at  Hie  time  of  these  transactions  his 
affairs  were  in  an  embarrassed  condition. 
The  fact  is  he  was  then  utterly  insolvent: 
and  yet  he  declares  it  was  believed  by  all 


parties,  that  a  judgment  confessed  by  him 
in  Miss  Coles'  favor,  afforded  as  ample 
security  for  a  debt  of  $4,123  as  a  bond  upon 
the  estate  of  John  Rice  Miller,  endorsed  by 
two  unexceptionable  securities. 

He  further  says,  the  distinct  object  of  the 
arrangements,  distinctly  understood  by  Miss 
Coles,  was,  to  discharge  the  estate  of  John 
R.  Miller,  and  his  sureties  aforesaid,  from 
all  liability  upon  the  Miller  bond,  and  in 
lieu  thereof  to  take  the  security  of  her 
judgment  against  this  respondent,  upon  his 
individual  bond. 

Dr.  Withers  has  also  given  three  deposi- 
tions in  the  case.  Neither  of  them  sustains 
the  most  material  statements  in  his  answer. 
In  his  first  deposition  he  produces  the  im- 
pression that  the  sole  object  of  the  arrange- 
ment with  Miss  Coles  was  to  furnish 

199  her  with  ^additional  security  by  a  con- 
fessed  judgment    in    her    behalf.    He 

makes  no  reference  whatever  to  a  release  of 
the  Miller  debt,  or  any  understanding  by 
which  the  Miller  bond  was  to  be  surrendered, 
and  his  bond  taken  in  place  of  it.  The  fact 
is,  so  far  as  we  have  any  information  on  the 
subject,  no  one  asked  for  the  release  of  the 
Miller  estate  from  all  liability.  The  sureties 
on  the  bond  did  not  ask  for  it,  Mr.  Whittle 
did  not  suggest  it,  and  Dr.  Withers  himself 
does  not  pretend  that  he  requested  or  de- 
sired it.  According  to  his  own  version,  noth- 
ing was  said  about  the  surrender  of  the  Mil- 
ler bond  until  after  the  whole  transaction 
with  Miss  Coles  was  concluded. 

In  Dr.  Withers'  second  deposition,  given 
two  years  after  the  first,  he  varies  his  state- 
ment considerably.  He  states  that  Mr.  Whit- 
tle, in  his  letter,  urged  that  he,  Withers, 
should   secure  Miss  Coles'  debt  by  confessing 

i  judgment  upon  a  bond  which  he  might  exe- 
cute in  lieu  of  one  which  she  held  against 
John  R.   Miller  and  his  sureties.  At  the  time 

I  Dr.  Withers  filed  his  answer,  and  at  the  time 
he  gave  both  these  depositions,  it  was  sup- 
posed Mr.  Whittle's  letter  had  been  lost.  For- 

I  tunntely,  it  has  since  been  found,  and  is  a 
part  of  the  record.  There  is  not  the  slightest 
allusion  in  the  letter  to  the  Miller  bond,  or 
the  execution  of  another  bond  in  lieu  of  it. 
The  fact  is,  Mr.  Whittle  knew  nothing  about 
the  Miller  bond,  he  did  not  even  know  that 
Miss  Coles  held  a  claim  against  that  estate. 
He  had  been  informed  that  Dr.  Withers 
owed  her  a  debt,  which  was  in  danger  of 
being  lost  b^  his  insolvency,  and  his  sole 
object  in  writing  the  letter  was  to  suggest 
a  confession  of  judgment  in  her  behalf,  with 
a  view  to  its  ultimate  security.  And  yet  this 
letter  is  made  the  sole  basis  for  the  pretense 
that  the  distinct  obiect  of  the  arrangement 
was  to  release  the  Miller  estate  from  liability, 
and  in  lieu  thereof,  take  the  bond  of 

200  Dr.    Withers,    *with    a    confession     of 
judgment,  as  sole  security.  So  far  as 

the  lien  on  the  land  for  the  purchase  money 
is  concerned,  it  is  not  pretended  that  any- 
thing was  said  about  it.  No  allusion  has 
been  made  to  it  in  any  of  *the  interviews  be- 
tween Miss  Coles  and  Dr.  Withers.  It  is 
very  probable  that  Miss  Coles  did  not  think 
oi   it,  or  even  remember  that  she  had  retained 
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it.  If  the  lien  has  been  released,  it  has  been 
done  without  being  so  intended  by  anybody. 
I  know  of  no  case  in  which  the  waiver  has 
been  held  to  exist,  except  upon  the  ex- 
pressed or  presumed  intention  of  the  par- 
ties. According  to  all  the  •authorities,  the 
burden  is  upon  the  purchaser  to  show  that 
in  the  particular  case,  the  lien  has  been  in- 
tentionally displaced  or  waived  by  consent. 
Story  Eq.,  §  1224. 

But,  even  if  Miss  Coles  had  not  reserved  a 
lien  on  the  land,  if  she  had  no  other  security 
than  the  Miller  bond,  it  may  be  a  grave 
question  whether  the  alleged  arrangement 
with  Dr.  Withers  operated  as  a  novation  of 
the  debt.  A  mere  change  of  securities  of 
equal  dignity  is  not  a  novation,  unless 
plainly  so  intended  by  the  parties.  Pattison 
V.  His  Creditors,  9  Louisiana  Annual  R.  228; 
and  cases  cited.  In  Lobby  v.  Geldant,  3  Le- 
vintz  R.  56,  repeatedly  recognized  as  au- 
thority, it  was  held  that  an  obligation  by  an 
executor,  in  satisfaction  of  an  obligation  of 
his  testator,  is  no  release,  although  one  binds 
de  bonis  testatoris,  and  the  other  de  bonis 
propriis.  Here  Dr.  Withers  was  adminis- 
trator, with  the  will  annexed  of  John  Rice 
Miller's  estate,  and  his  wife  was  the  sole 
devisee  of  that  esUite.  As  personal  repre- 
sentative he  was  bound  for  the  debt,  and  he 
was  also  bound  for  it  individually,  by  reason 
of  assets  received  through  his  wife.  So  far, 
then,  as  the  immediate  parties  were  con- 
cerned, the  result  was  precisely  the  same, 
whether  Miss  Coles  held  John  Rice  Miller's 
bond,  or  Dr.  Wither's  bond  in  its  place. 
801  ♦Whether  the  debt  was  paid  by  Dr. 
Withers  out  of  his  own  private  means, 
if  any  he  had,  or  out  of  the  Miller  estate. 

It  often  happens  that  an  executor  gives  his 
own  individual  obligation  for  a  debt  of  the 
testator;  and,  although  the  effect  may  be  to 
render  him  personally  liable,  no  one  sup- 
poses that  he  thereby  waives  all  claim 
against  the  estate.  I  do  not  deem  it  neces- 
sary, however,  to  go  into  a  discussion  of  the 
common  law  doctrine  on  the  subject  of  ac- 
cord and  satisfaction,  novation  or  condition- 
al payment.  Upon  that  subject,  I  refer  to  the 
noted  case  of  Cumber  v.  Wane,  1  Strange 
R.  425,  and  the  notes  and  cases  cited  in 
Smith's  L.  Cases,  Vol.  1,  Part  1,  595;  5  Rob. 
Pr.  740;  and  especially  to  the  case  of  Weakly 
V.  Bell  and  Sterling,  9  Watts  R.  273. 

Whatever  may  be  the  doctrine  of  the  com- 
mon law  courts  on  the  subject,  a  court  of 
equity  looks  to  substance  and  not  to  the 
form  of  thetransaction;and,  in  this  connec- 
tion, I  shall  content  myself  with  quoting 
what  has  been  said  in  this  court  on  former 
occasions.  "Will  the  vendee  (says  Judge  Al- 
len) be  heard  to  say,  that  by  shifting  the  se- 
curities the  purchase  money  is  satisfied,  al- 
though he  has  never  paid,  and  his  vendor 
has  never  received  a  cent?  Would  he  not  be 
told,  in  the  language  of  the  president  of  this 
court,  in  Watts  v.  Kinney,  3  Leigh  293,  that  a 
court  of  equity  looks  to  the  substance,  not  the 
form;  that  it  looks  to  the  debt  (here  the 
purchase  money)  which  is  to  be  paid,  not  to 
the  hand  which  may  happen  to  hold  it;  that 
the  fund   (here  the  land),  charged  with  its 


payment,  shall  be  so  applied,  whoever  the 
person  entitled,  and  that  it  considers  a  debt 
never  discharged  until  it  is  discharged  by 
payment  to  the  proper  person." 

Before  concluding  my  opinion  on  this 
branch  of  the  case,  I  will  state,  that  I  have 
not  considered  at  all  the  testimony  of  Miss 
Coles,  because  it  has  been  executed 
808  *to,  and  there  may  be  a  question  as  to 
her  competency.  I  am  inclined  to  think, 
that  under  the  amended  statute  she  is  com- 
petent to  testify  as  to  any  transaction  be- 
tween her  and  Dr.  Withers.  Code  of  1873, 
ch.  172,  §  22.  Upon  this  point,  however,  my 
brethren  do  not  wish  to  be  understood  as 
expressing  any  opinion.  If  her  testimony  is 
legal,  it  removes  every  difficulty  of  the  case. 
But,  without  it,  I  am  satisfied  that  no  decision 
can  be  safely  based  on  Dr.  Withers'  testi- 
mony. I  do  not  intend  to  impeach  his  verac- 
ity. I  have  no  doubt  he  conscientiously  in- 
tended to  represent  the  facts  fairly;  but  it 
is  apparent  that  his  version  of  the  transac- 
tion is  utterly  unreliable  and  crroneoas. 
Upon  the  whole  case,  I  am  satisfied  that  the 
lien  of  the  appellant  has  not  been  waived, 
and  must  be  respected  by  the  courts. 

Another  question  is,  however,  presented 
as  to  the  proper  application  of  the  payments 
made.  It  appears  that  a  settlement  took  place 
between  Miss  Coles  and  John  R.  Miller,  just 
before  the  death  of  the  latter,  for  the  purpose 
of  ascertaining  the  precise  amount  due.  That 
result  showed  a  balance  of  $10,630  due  Miss 
Coles,  including  the  purchase  money  of  the 
land,  for  which  Miller  executed  his  bond. 
After  the  death  of  the  latter,  payments  were 
made  by  his  representatives  amounting  to 
$6,000,  which  were  endorsed  on  the  bond 
The  question  now  arises,  how  are  these  pay- 
ments to  be  applied  by  the  court?  The 
learned  judge  of  the  circuit  court  was  of 
opinion  they  ought  to  be  appropriated  first  to 
the  satisfaction  of  the  purchase  money  for 
the  land,  the  result  of  which  is  that  Miss 
Coles  is  as  effectually  deprived  of  her  security 
as  if  she  had  actually  waived  it.  I  do  not 
deem  it  necessary  to  enter  into  a  discussion 
of  the  reasons  which  led  the  learned  judge 
to  this  conclusion.  They  do  not  seem  to  me 
convincing  or  satisfactory.  One  of  the 
grounds,  however,  and  the  main  one  on 
803  which  his  *decision  rests,  is  the  sup- 
posed equity  of  Holland,  the  purchaser, 
to  have  this  application  made  for  his  benefit 
It  has  been  already  shown,  in  the  first  part  of 
this  opinion,  that  Miss  Coles'  equity  to  the 
payment  of  the  purchase  money,  out  of  the 
land,  is  as  strong  as  that  of  Holland  to  hold 
the  land  discharged  of  it.  That  the  very  deed 
under  which  he  claimed  title  showed  that  the 
purchase  money  was  unpaid,  that  the  land 
was  held  ^ound  for  it,  that  it  was  his  ovm 
folly  he  did  not  inform  himself;  and,  that 
neither  in  the  pleadings,  nor  in  the  proofs, 
was  there  any  pretense  or  claim  that  Holland 
had  been  in  any  manner  misled  or  prejudiced 
by  any  thing  Miss  Coles  had  said  or  done.  I 
do  not  understand,  however,  upon  what 
principle  it  is  that  Holland  can  interfere  in 
this  matter ;  unless, indeed,  he  can  showsome 
peculiar  equity  in  his  favor,  growing  out  of 
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the  conduct  of  Miss  Coles  toward  him,  oper- 
ating by  way  of  estoppel.  Holland  is  not  a 
surety  for  the  debt,  but  a  purchaser  of  the 
land,  standing  in  the  shoes  of  Miller,  his 
vendor.  The  general  rule  is  subject  to  but 
few  exceptions,  and  this  is  not  one  of  them, 
that  the  court  cannot  go  outside  of  the  case, 
or  see  how  third  persons  n\ay  be  affected  by 
the  application.  InGordonz;.Hobart.2Story 
R:  243,  Judge  Story  said,  that  the  right  of 
appropriation  of  payments  was  one  strictly 
existing  between  the  original  parties,  and  no 
third  person  had  any  authority  to  insist  upon 
any  appropriation  of  such  money  in  his  own 
favor,  where  neither  the  debtor  ojr  the  cred- 
itor had  made  or  required  it.  See  upon  this 
subject  cases  cited,  ch.  9,  p.  75,  et  seqitur,  in 
Munger  on  the  Application  of  Payments. 

In  most  of  the  cases  the  great  contention  is, 
whether  the  court  will  apply  the  credits  most 
beneficially  for  the  creditor  or  the  debtor. 
The  general  rule,  subject,  however,  to  excep- 
tions, is,   that  where   there  are   two  debts, 

the  one  secured  and  the  other  not,  the 
804       court    will    ♦apply  the  payment  to    the 

debt  for  which  there  is  no  security. 
And  the  reason  is,  that  without  such  applica- 
tion, the  creditor  will  lose  part  of  the  debt. 
This  rule' is  sustained  by  a  uniform  current 
of  authorities  all  over  the  country.  See  cases 
cited  in  Munger,  on  the  Application  of  Pay- 
ments, 134;  1  American  Leading  Cases  352- 
356.  It  has  not  been,  however,  always  fol- 
lowed in  this  State,  nor  has  it  been  expressly 
or  impliedly  repudiated.  This  court  has  re- 
peatedly held,  that  no  general  rule  applica- 
ble to  every  case,  could  be  adopted  and  ad- 
hered to  without  producing  great  hardships. 
If  neither  party  has  made  the  application,  the 
court  will  exercise  a  sound  discretion,  and 
make  the  application  according  to  its  own 
notions  of  what  may  be  right  and  proper  in 
the  particular  case.  Smith  v.  Loyd.  11  Leigh 
512,  and  this  rule  is  abundantly  supported 
by  authority.    Munger  81.  99. 

It  must  be  admitted  that  this  is  a  very  loose 
and  indefinite  way  of  expressing  a  principle 
of  law,  but  it  has  been  declared  by  very  emi- 
nent judges.  In  the  present  case,  it  seems 
to  me  the  only  proper  solution  of  the  diffi- 
culty is  in  applying  the  credits  pro  rata  to  all 
the  debts.  I  cannot  see  upon  what  principle 
the  payments  are  to  be  appropriated,  exclu- 
sively to  the  purchase  money,  and  thus  in 
effect  to  deprive  Miss  Coles  of  all  security 
upon  her  debt,  and  every  part  of  it,  in  fa- 
vor of  Holland,  to  whom  she  owes  no  duty. 
Nor  can  I  see  any  just  ground  for  applying 
them  exclusively  to  the  other  debts,  for  all  are 
included  in  one  bond,  and  the  payments  are 
endorsed  thereon  generally.  The  parties  in 
some  measure  have  themselves  made  the  ap- 
plication to  all  the  debts.  There  are  nurner- 
ous  cases  which  sustain  the  pro  rata  applica- 
tion, especially  where  there  are  several  claims 
secured  by  one  instrument  or  judgment.   See 

Greenleaf  on  Evi.,  §  535.  In  Blackstone 
905       Bank   v.  Hill,  10    Pick.  R.  *128,  it    was 

said  by  the  supreme  court  of  Massa- 
chusetts, "All  the  debts  owed  by  the  plain- 
tiffs having  been  consolidated  into  one  by 
the  judgment,  and  that  one  having  been  par- 
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tially  discharged,  all  the  notes  embraced  in 
it  must  be  taken  to  be  satisfied  proportion- 
ately. See  also  White  v.  Trumbull,  3  Green 
N.  J.  R.  314;  Shaw  v.  Picton,  10  Eng.  C.  L.  R. 
443.  In  the  present  case  there  is  nothing  to 
preclude  os  from  adopting  the  same  rule.  In- 
deed, it  is  difficult  to  see  how  any  other  can 
be  adopted,  inasmuch  as  the  parties  tiiem- 
selves  have  applied  the  credits  generaMy  up- 
on this  bond.  This  would  give  Miss  Coles  a 
sum  about  equal  to  the  principal  of  her  debt. 
Practically,  it  can  make  no  great  difference 
as  this  is  all,  perhaps,  that  could  now  be  re- 
alized by  a  sale  of  the  land. 

For  these  reasons  stated,  my  opinion  is, 
that  the  decree  of  the  circuit  court  must  be 
reversed,  and  a  decree  entered  in  coRform- 
ity  with  the  views  herein  expressed. 

CHRISjTIAN,  ANDERSON  and 
BURKS,  Js.,  concurred  in  the  opinion  of 
Staples,   J. 

MONGURE,  P.,  concurred  in  the  results. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  lien 
for  unpaid  purchase  money  reserved  by  the 
appellant  Elizabeth  Coles,  in  her  deed  of 
the  12th  March,  1853,  to  John  Rice  Miller 
has  not  been  waived  or  extinguished,  but  is 
still  a  subsisting  lien,  and  may  proper- 
SCO  ly  be  ♦enforced  against  the  land  con- 
veyed by  said  deed  and  now  in  the 
possession  of  the  appellee  Holland. 

This  court  is  further  of  opinion  that  the 
payments  made  by  the  representatives  of 
said  Miller,  upon  the  bond  executed  by  said 
Miller  to  the  said  Elizabeth  Coles,  with  Isaac 
H.  Carrington  and  N.  C.  Miller  as  sureties, 
on  the  7th  December,  1855,  ought  not  to  be 
applied  exclusively  to  the  purchase  money 
for  which  said  lien  was  reserved  as  aforesaid 
but  are  properly  applicable,  pro  rata  to  all 
the  debts  included  in  said  bond,  including 
said  purchase  money;  and  the  said  circuit 
court  erred  in  failing  to  decree  accordingly. 

It  is  therefore  ordered  and  decreed  that 
the  decree  of  said  circuit  court  disnHssing 
said  appellant's  bill,  is  erroneous,  and  the 
same  is  hereby  reversed  and  arniuHed;  and 
it  is  ordered  and  decreed  that  the  appellee 
John  W.  Holland  do  pay  to  the  appellant 
her  costs,  by  her  expended,  in  the  prosecu- 
tion of  her  appeal  aforesaid  here. 

And  this  court  proceeding  to  enter  such 
decree  as  the  said  circuit  court  ought  to  have 
entered,  it  is  decreed  and  ordered  that  the 
h'en  of  the  appellant  aforesaid  be  held  valid 
and  subsisting:  that  an  account  be  taken  of 
the  payments  aforesaid,  that  the  same  be 
applied  pro  rata  to  all  the  debts  included  in 
said  bond,  and  the  balance  of  unpaid  pur- 
chase money  due  the  appellant  thus  ascer- 
tained, be  decreed  to  her,  and  in  defautt  •i 
the  payment  thereof,  a  decree  be  entered 
subjecting  said  land,  or  so  much  thereof,  as 
may  be  necessary  to  satisfy  said  unpaid 
purchase  money;   said  sale  to  be    at    such 
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time  and  place  and  upon  such  credit  as  may 
seem  to  said  circuit  court  jiist  and  proper, 
conformably  to  law  and  the  rules  of  prac- 
tice and  proceedings. 

And  this  court  without  now  undertaking  to 
pass  upon  any  of  the  questions  arising 
S07  upon  the  bill  filed  *by  the  said  J.  W. 
Holland  against  Nathaniel  C.  Miller 
trustee,  Louisa  C.  Miller  and  Catharine  R. 
Miller  and  others,  doth  further  order  and 
decree,  that  the  decree  of  the  said  circuit  court 
dismissing  said  bill,  be  reversed  and  annuled, 
and  that  the  appellees  in  that  cause  other  than 
the  said  Elizabeth  Coles  do  pay  to  the  said 
Holland  his  costs  by  him  expended  here. 

And  these  causes  are  remanded  to  the 
said  circuit  court  for  further  proceedings  to 
be  had  therein  in  accordance  with  the  fore- 
going opinion  and  decree. 

Decree  reversed. 


Um      *Sinith  V.  The  City  Council  of 
Alexandria. 

April    Term,    1880,    Richmond. 

M«iitcliK»l  Corporattoaa — GradlAff  Streets 
— LtabtlltT  tor  Daaiace*.* — ^If  \  municipal 
corporation  in  improving  its  streets,  fills  up  a  street 
and  docs  it  in  such  way  that  the  water  which  be- 
fore had  been  carried  off  by  gutters,  is  thrown  back 
upon  an  adjoining  Iot«  the  corporation  will  be  lia- 
ble for  the  damage  to  the  lot,  if  by  proper  care 
and   means  it   might   have  been   prevented. 

This  was  an  action  on  the  case  in  the 
corporation  court  of  Alexandria,  brought 
by  Michael  Smith  against  the  City  Council 
of  Alexandria,  to  recover  damages  for  in- 
jury done  to  a  lot  owned  by  the  plaintifiF, 
by  the  filling  up  a  street  of  the  city.  The 
declaration  is  as  follows: 

Michael  Smith  complains  of  the  City 
Council  of  Alexandria,  a  body  politic  and 
corporate  under  the  laws  of  Virginia,  de- 
fendant, who  has  been  duly  summoned  to  an- 
swer the  plaintiff  of  a  plea  of  trespass  on  the 
case.  For  that,  whereas,  the  plaintiflF.  on  the 
1st  day  of  September,  1875,  was  and  is  now 
possessed  of  a  certain  lot  of  ground  on  the 
northeast  corner  of  the  intersection  of  Queen 
and  Patrick  streets,  fronting  on  Patrick 
street  fifty  feet  and  on  Queen  street  —  feet, 
in  the  city  of  Alexandria,  aforesaid,  the  said 


*M  VBlclpal  Corporatloaa.  —  Approved  in 
Kehrer  v.  Richmond  City,  81  Va.  745,  which  held  the 
city  not  liable  where  it  acted  within  the  scope  of  its 
powers  and  with  reasonable  care  and  skill;  and  in  dis- 
senting opinion  by  Lewis,  P.,  in  W.  U.  Tel.  Co.  v. 
Williams.  86  Va.  at  p.  712.  See  1  Min.  inst.  (4th  Ed.) 
631;  Home  Building  Co.  V.  Roanoke,  91  Va.  59;  Terry 
v.  Richmond,  94  Va.  544;  Norfolk  &  Western  R.  Co.  v. 
Carter.  91  v'a.  589;  Powell  v.  Wythcville,  Vj  Va.  75,  2 
Dill  Mun.  Corp.  (4th  Ed.)  ||  987-990,  1039-41;  nates, 
2  Mon.  Corp.  Cas.  556  et  seq.;  notes,  1  Mun.  Corp. 
Cas.  73  et  seq. 

In  Town  of  Suffolk  v.  Parker,  79  Va.  660,  the  prin- 
cipal case  i¥as  cited  to  support  the  proposition  that  a 
municipal  corporation  is  liable  for  so  using  and  con- 
ducting  a  market  house,  which  it  had  been  aothorixed 
to  erect,   as  to  render  it  a  nuisance  to  abutting  owners. 


lot  of  ground  then  and  now  being  enclosed 
by  a  plank  fence,  ;  part  thereof  occupied 
by  buildings  and  used  by  the  plainti£f  for 
a  coal  and  wood-yard  and  for  other  pur- 
poses; and  the  plaintiff  avers  that  up  to  the 
time  of  the  act,  or  acts,  of  the  dcfend- 
208  ant,  its  officers  and  agents,  ^herein 
complained  of,  there  was  a  ditch,  or 
gutter,  on  the  north  side  of  Queen  street,  in 
front  of  said  lot  and  also  on  the  east  side  of 
Patrick  street  in  front  of  the  lot  aforesaid, 
which  said  ditches  or  gutters  conveyed  all 
the  water  that  flowed  by,-  from  and  over  the 
lot  aforesaid,  to  the  intersection  of  the 
streets  aforesaid  and  thence,  by  means  of 
other  ditches  and  gutters,  it  passed  on  and 
into  the  proper  channel  and  was  carried  off. 
And  the  plaintiflF  further  avers  that  the  de- 
fendant, its  officers  and  agents,  on  the  day 
and  year  aforesaid,  negligently,  carelessly, 
wrongfully  and  injuriously  filled  up  the 
ditches  aforesaid  and  filled  in  the  said  streets 
with  dirt  and  earth,  &c.,  and  thereby  elevated 
the  grrade  thereof  several  feet,  to- wit:  three 
feet  in  front  of  the  said  lot,  without  cutting! 
ditch,  constructing  a  drain,  or  leaving  an 
opening  in  the  embankment  of  the  said 
streets,  thus  made,  for  the  water  to  flow  on 
and  escape,  as  it  had  hitherto  done;  and 
because  of  the  filling  up  of  said  ditches  and 
streets  as  aforesaid,  all  the  water  was 
stopped  and  thrown  back  on  the  plaintiff's 
lot  aforesaid,  and  that  by  reason  and  in  con- 
sequence thereof,  from  the  4th  day  of  No- 
vember, 1875.  until  the  institution  of  this 
suit,  the  lot  aforesaid  was  covered  with 
water  to  the  depth  of  eight  inches,  the  plain- 
tiflF was  deprived  of  the  use  and  enjoyment 
thereof,  the  plaintiflF's  business,  for  which  it 
was  used,  was  interrupted  and  injured,  and 
the  plaintiflF,  to  save  his  property  thereon, 
was  put  to  great  labor  and  expense,  and  in 
doing  so,  the  health  of  the  plaintiff  was 
greatly  prejudiced. 

Wherefore  the  said  plaintiflE  saith  that  he 
is  injured,  and  has  sustained  damage  to  the 
amount  of    $500,  and  therefore  he  brings  suit 

The  defendant  demurred  19  the  declara- 
tion; and  the  court  sustained  the 
910  demurrer.  And  thereupon  Smith  •ap- 
plied to  this  court  for  a  writ  of  er- 
ror; which  was  allowed. 

John  W.  Johnson,  for  the  appellant 
C.  E.  Stuart,  for  the  appellee 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

A  writ  of  error  to  the  judgment  below 
sustaining  a  drmnrrer  of  the  defendant?  to 
the  plaintiflF*s  declaration,  presents  the  only 
question  for  decision  he^e,  to-wit,  whether, 
the  material  allegations  being  admitted  by 
the  demurrer  to  be  true,  the  declaration 
states  a  good  cause  of  action. 

The  suit  was  brought  to  recover  compensa- 
tion for  damage  by  water  to  the  plaintiff's  lot 
in  the  city  of  Alexandria,  occasioned,  as  al- 
leged, by  the  grading  of  certain  streets  in 
the  city   by  the  defendants,  the  City    Council 

Amorrg  the  powers  expressly  conferred  b>- 
the   charter  upon   the   City   Council  is  the 
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power  "to  pave,  make  and  repair  the  streets 
and  highways,  ♦  ♦  ♦  whenever  they  shall 
deem  it  proper,  ♦  ♦  ♦  to  open,  extend,  regu- 
late, pave  and  improve  the  streets  within 
the  limits  of  the  city;"  and  they  are  required 
"to  make  to  the  person  or  persons  who  may 
be  injured  by  such  opening  or  extension 
just  and  adequate  compensation  out  of  the 
funds  of  the  corporation."  Acts  of  1870-71, 
ch.  73,  §  14.  No  compensation  is  provided 
for  any  persons  sustaining  damage  by  the 
exercise  of  the  powers  granted,  except  the 
persons  just  mentioned,  for  whom  provision 
was  necessary  under  our  Constitution,  which 
forbids  the  passage  of  any  law  by  the  gen- 
eral assembly,  "whereby  private  prop- 
811  erty  shall  be  ^taken  for  publig  uses 
without  just  compensation."  Con.  of 
Va.,  Art.  5,  §  14. 

The  validity  of  this  legislative  act,  similar 
to  the  charters  of  most  of  our  cities  and 
towns  in  respect  to  streets,  has  not  been  and 
cannot  be  questioned,  and  the  City  Council 
having  full  discretionary  power  thereunder 
to  improve  the  streets  of  the  city  by  grading 
them,  the  due  exercise  of  the  power  cannot, 
in  the  nature  of  things,  be  wrongful,  in  a 
legal  point  of  view;  and  hence,  although  it 
may  be  attended  or  followed  by  damage,  as 
a  necessary  incident,  to  the  owners  of  ad- 
jacent lots,  such  damage  is  what  is  known 
at  the  law  as  damnum  absque  injuria,  and 
imposes  no  legal  liability. 

A  distinguished  jurist,  who  has  given  spe- 
cial attention  to  the  law  of  municipal  cor- 
porations, in  his  valuable  treatise  expresses 
the  principle  thus:  "In  view  of  the  nature  of 
streets  (explained  in  a  former  chapter),  and 
of  that  control  over  them  which  of  right  be- 
longs to  the  State,  and  of  the  nature  of  the 
ownership  of  lots  bounded  thereon,  which 
implies  subjection,  if  not  consent,  to  the 
exercise  and  determination  of  the  public  will 
respecting  what  grades  or  changes  in  the 
>?rades  thereof  shall,  from  time  to  time,  be 
found  necessary,  and  what  other  improve- 
ments thereon  or  therein  (within  the  legiti- 
mate purposes  of  streets),  shall  be  found 
expedient,  it  results,  we  think,  that  adjoining 
property  owners  are  not  entitled,  of  lej?al 
right,  without  statutory  aid,  to  compensation 
for  damages  which  result  as  an  incident  or 
consequence  of  the  exercise  of  this  power 
by  the  State  or  the  municipality  by  delega- 
tion from  the  State." 

"Accordingly."  he  says,  "the  courts  by 
numerous  decisions  in  most  of  the  States, 
have  settled  the  doctrine  that  municipal  cor- 
porations, acting  under  authority  conferred 
by  the  legislature  to  make  and  repair,  or  to 
grade,  level  and  improve  streets,  if 
318  they  exercise  reasonable  ♦care  and 
skill  in  the  performance  of  the  work 
resolved  uptn,  are  not  answerable  to  the 
adjoining  owner,  whose  lands  are  not  ac- 
tually taken,  for  consequential  damages  to 
his  premises,  unless  there  is  a  provision  in 
the  charter  of  the  corporation,  or  in  some 
statute,  creating  the  liability."  2  Dillon  on 
Mun.  Corp.,  §§  782,  783. 

The  numerous  decisions  referred  to  by  the 
learned  author  in  the  note    to  §  783,  show  that 


the  doctrine  stated  in  the  text  prevails  in 
the  Federal  courts  and  in  almost  all  the 
States  of  the  Union.  We  think  it  has  its 
foundation  in  the  principles  of  the  common 
law  and  must  prevail  here  as  elsewhere, 
unless  and  until  it  shall  be  modified  or 
abrogated  by  legislation. 

The  following,  among  the  multitude  of 
cases  cited,  are  selected  as  in  point:  Callen- 
der  V.  Marsh  (opinion  by  Chief  Justice 
Parker),  1  Pick.  R.  418;  RadclifTs  ex'ors  v. 
Mayor  of  Brooklyn  (opinion  by  Chief  Justice 
Bronson),  4  Corns.  R.  195;  Wilson  v.  Mayor 
and  City  of  New  Vork,  1  Denio.  R.  595; 
Smith  V.  Corp.  of  WashingtorL  20  How.  (U. 
S.  R.)  135;  Mills  &  others  v.  (Jity  of  Brook- 
lyn, 32  New  Y.  R.  489;  Carr  &  others  v. 
Northern  Liberties,  35  Penn.  St.  R.  324; 
O'Conner  v.  Pittsburgh,  18  Penn.  St.  R. 
(opinion  by  Chief  Justice  Gibson)  187;  City 
of  Delphi  V.  Evans,  36  Ind.  R.  90;  City  of 
Madison  v.  Ross,  3  Ind.  R.  236;  Lee  v.  City 
of  Minneapolis,  22  Minn.  R.  13;  Cheevcr  v. 
Shedd,  13  Blatch.  C.  C.  R.  258;  City  of  St. 
Louis  V,  Gurno,  12  Mo.  R.  414;  Hoffman  z/. 
City  of  St.  Louis,  15  Mo.  R.  651;  Keasy  v. 
Louisville,  4  Dana  (Ky.)  R.  154  (opinion  by 
Chief  Justice  Robertson);  Mayor  &  Coun- 
cil of  Rome  v.  Omberg,  28  Ga.  R.  46;  White 
&  wife  V.  Yazoo  City,  27  Miss.  R.  357;  Sim- 
mons V.  City  of  Camden,  26  Ark.  R.  276; 
Humes  v.  Mayor  &  Aldermen  of  Knoxville, 
1  Humph.  R.  403;  Dorman  v.  City  of  Jack- 
sonville, 13  Fla.  R.  538. 
21S  *Robertson,  C.  J.,  in  Keasy  v.  Louis- 
ville, supra,  while  admitting  the  gen- 
eral rule  to  be  that  the  law  gives  no  dam- 
ages where  there  has  been  neither  trespass 
nor  nuisance,  seemed  to  think  that  there 
might  be  extreme  cases,  where  the  depriva- 
tion of  the  use  of  property  not  touched 
might  entitle  the  owner  to  compensation 
from  the  public.  See  also  Ashley  v.  Port 
Huron  (decided  in  1877,  opinion  by  Cooley, 
C.  J.),  35  Mich.  R.  296;  Inman  v.  Tripp,  11 
Rhode  Is.  R.  520;  Pumpelly  v.  Greenbay 
Company,  13  Wall.  U.  S.  R.  166;  Eaton  v. 
B.  C.  M.  R.  R.  Co.,  51  New  H.  R.  504. 

The  cases  agree,  that  the  exemption  from 
liability  for  consequential  damages  depends 
upon  or  rather  implies  the  due  exercise  of 
the  power  delegated — the  observance  of  rea- 
sonable care  and  skill  in  the  execution  of  the 
work  undertaken;  for,  as  has  been  correctly 
said,  the  principal  is  a  general  one,  that 
while  there  is  no  implied  liability  for  dam- 
ages necessarily  occasioned  by  the  con- 
struction of  any  municipal  improvement  au- 
thorized by  law,  yet  if  the  work  thus  au- 
thorized be  not  executed  in  a  proper  and 
skillful  manner,  there  will  arise  a  common 
law  liability  for  all  damages  not  necessarily 
incident  to  the  work,  and  which  are  charge- 
able to  the  unskillful  or  improper  manner 
of  executing  it.  2  Dill,  on  Mun.  Corp.  (2d 
Ed.).  §  802,  and  cases  cited. 

In  the  case  of  Perry  &  another  v.  City  of 
Worcester,  6  Gray's  R.  544,  Chief  Justice 
Shaw,  after  stating  the  rule  of  exemption 
from  liability  in  an  action,  as  for  a  tort,  for 
damage  necessarily  done  to  the  property  of 
another  in  the  execution  of  a  work  autho- 
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rizcd  by  publk  authority  for  public  use,  ob- 
serves, that  "this  presupposes  that  the  pub- 
lic work  thus  authorized  will  be  executed  in 
a  reasonably  proper  and  skillful  manner,  with 
a  just  regard  to  the  rights  of  private  owners 
of  estates.  If  done  otherwise,  the  dam- 
214  age  is  not  necessarily  ^incident  to  the 
accomplishment  of  the  public  object, 
but  to  the  improper  and  unskillful  manner 
of  doing  it.  Such  damage  to  private  prop- 
erty is  not  warranted  by  the  authority  un- 
der color  of  which  it  is  done,  and  is  not 
justifiable  by  it.  It  is  unlawful,  and  a  wrong, 
for  the  redress  of  which  an  action  of  tort 
will  lie."  The  same  principal  as  reaffirmed 
by  the  same  eminent  judge  in  Sprague  v. 
City  of  Worcester,   13   Gray's   R.   193. 

And  Mr.  Justice  Blackburn  in  Mersey 
Docks  V.  Gibbs  and  Same  v.  Pierce,  11  Ho. 
of  Lords  Cas.  686,  713.  (marg.  p.),  remarks,  ' 
"that  though  the  legislature  has  authorized 
the  execution  of  the  works,  it  does  not 
thereby  exempt  those  authorized  to  make 
them,  from  the  obligation  to  use  reasonable 
care  that  in  making  them  no  unnecessary 
damage  be  done;"  and  he  refers  to  Brine  v. 
The  Great  Western  Railway  Company,  2 
Best  &  Smith's  R.  402,  411,  where  Mr.  Justice 
Compton  says,  that  "the  distinction  is  now 
clearly  established  between  damages  from 
works  authorized  by  statutes,  where  the 
party  generally  is  to  have  compensation,  and 
the  authority  is  a  bar  to  an  action,  and  dam- 
age by  reason  of  the  works  being  negligently 
done,  as  to  which  the  owner's  remedy  by 
way  of  action  remains.  The  distinction  is  as 
applicable  to  works  executed  for  one  pur- 
pose as  another."  The  cases  of  Creal  v. 
atv  of  Keokuk,  4  G.  Greene  R.  47;  The  City 
of  McGregor  v.  Boyle,  34  Iowa  R.  268,  and 
Ellis  V.  Iowa  City,  29  Iowa  R.  229,  are  ap- 
posite illustrations  of  the  principle  when  ap- 
plied to  the  grading  of  streets  and  other 
municipal  improvements.  See  also  opinion 
of  Judge  Pearson  in  Meares  v.  Comm'rs  of 
Wilmington,  9  Iredell   (Law)    R.   73. 

It  remains  to  test  the  sufficiency  of  the 
declaration  in  question  by  the  principles  of 
law  which  have  been  stated. 

At  the  first  view,  it  might  seem,  that  the 
plaintiff  was  seeking  to  recover  for 
916  damages  necessarily  *occasioned  by 
the  mere  elevation  of  the  streets  above 
their  former  grade.  If  this  were  the  proper 
comstruction  of  the  declaration,  no  cause  of 
actkMi  would  be  shown.  A  careful  examina- 
tion, however,  satisfies  us,  that  the  gravamen 
of  the  complaint  is  not  that  the  streets  were 
elevated  by  the  grading  whereby,  and 
whereby  only,  damage  was  done  to  the  plain- 
tiffs premises,  but  that  the  work  was  not 
executed  with  care,  and  was  done  so  negli- 
gently and  improperly  as  to  cause  the  dam- 
age for  which  compensation  is  sought. 

The  case  stated  is  substantially  this: 
The  plaintiff  is  the  owner  of  a  corner  lot, 
at  the  intersection  of  two  streets  in  the  citj^ 
of  Alexandria,  which  lot  was  enclosed,  oc- 
cvpted  and  used  by  him  as  a  coal  and  wood- 
yard  and  for  other  purposes.  There  was  a 


ditch  or  gutter  in  front  of  the  lot  on  each 
side,  which  conveyed  all  the  surface  water 
that  flowed  by,  from,  and  over  the  lot  to  the 
intersection  of  the  said  streets,  and  thence, 
by  the  means  of  other  ditches  and  gutters,  it 
passed  on  and  into  the  proper  channel  and 
was  carried  off.  The  City  Council  in  grad- 
ing these  streets  elevated  them  three  feet 
in  front  of  the  plaintiff's  lot.  filled  up  the 
ditches  and  gutters,  and  did  not  cut  others 
or  provide  other  means  for  the  water  to 
flow  on  and  escape  as  formerly:  and  thus 
the  water  was  stopped  and  thrown  back 
on  the  plaintiffs  lot,  causing  the  damage 
specified  in  the  declaration,  for  which  com- 
pensation is  demanded. 

ThMe  acts  of  the  City  Council  are  all 
charged  to  have  been  done  "negligently, 
carelessly,"  &c.;  for.  the  terms,  "negligently, 
carelessly,"  &c.,  as  used  in  the  declaratioa 
should  be  taken,  we  think,  as  applied  and 
intended  to  be  applied  not  only  to  the 
elevation  of  the  streets,  but  also  to  the  fill^ 
ing  up  of  the  then  existing  ditches  and 
gnitters  and  the  omission  to  cut  others  or 

supply  other  means  for  the  escape  of 
916      the  water.  *The  complaint  is  not  of 

the  mere  grading  of  the  streets,  a  work 
which  the  Council  was  authorized  by  law  to 
do,  but  of  the  negligent  and  improper  man- 
ner in  which  the  work  was  done,  causing 
damage.  Whether  in  grading,  it  was  neces- 
sary to  fill  up  the  ditches  and  gfutters.  and 
if  necessary,  whether  it  was  practicable  to 
substitute  other  sufficient  ditches  and  gut- 
ters to  take  the  water  off.  are  matters  of 
fact  to  be  considered  on  the  trial,  in  conoec- 
tion  with  the  other  circumstances  of  the 
case,  in  determining  the  question  of  negli- 
gence in  the  execution  of  the  work. 

Our  opinion  is,  that  the  judgment  of  the 
corporation  court  of  the  city  of  Alexandria 
should  be  reversed,  the  demurrer  to  the 
declaration  overruled,  and  the  cause  re- 
manded  for   further   proceedings. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
said  judgment  is  erroneous;  therefore,  it  is 
considered,  that  the  said  judgment  be  re- 
versed and  annulled,  and  that  the  plainti£F 
in  error  recover  against  the  defendant  in 
error  his  costs  by  him  expended  in  the  prose- 
cution of  his  writ  of  error  aforesaid  here; 
and  this  court  now  proceeding  to  render 
such  judgment  as  the  said  corporation  court 
should  have  rendered;  it  is  further  consid- 
ered, that  the  demurrer  of  the  defendant's 
to  the  plaintiff's  declaration  be  ovcrrulerf: 
and  this  cause  is  remanded  to  the  said  cor- 
poration court  for  further  proceeding 
therein  in  order  to  final  judgment:  which  is 
ordered  to  be  certified  to  the  said  corpora- 
tion court  of  the  city  of  Alexandria. 

Judgment  reversed. 
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*Stroud  V.  Connelly  &  als. 


April  Term,  1880,  Richmond. 

HvslHmd   and  IVife — Coaireyance  by  Hva- 
band   to  Truatee  f or  "Wife — BSIf ect.^— A  htas- 

band  who  has  no  interest  in  his  wife's  real  estate, 
except  a  life  estate  in  a  part  of  it  for  their  joint 
lives,  tbere  having  been  no  issue  of  the  marriage, 
conveys  her  estate  to  a  trustee  for  the  benefit  of  the 
wife.  H£u>:  The  deed  of  the  husband  conveyed  no 
separate  estate  in  any  part  of  the  property  which 
did  not  terminate  at  her  death;  and  she  therefore 
could  not  dispose  of  it  by  will  during  her  coverture. 

This  was  an  action  of  ejectment  in  the 
circuit  court  of  Dinwiddie  county,  brought 
by  George  A.  Connelly  and  Martha  F.  his 
wife,  formerly  Martha  F.  Walker,  William 
Walker  and  Robert  Walker  against  John  B. 
Stroud,  to  recover  a  tract  of  land  in  said 
county  then  in  the  possession  of  Stroud. 
Stroud  was  the  surviving  husband  of  Betsy 
Stroud,  who  was  before  her  marriage  Betsy 
Crawford,  and  claimed  under  her  will.  The 
plaintiffs  were  her  heirs  at  law.  There  was 
no  dispute  about  the  facts,  and  the  court 
instructed  the  jury  in  favor  of  the  plaintiffs,' 
and  there  was  a  verdict  and  judgment  ac- 
cordingly, and  exception  by  the  defendant; 
and  he  applied  to  a  judge  of  this  court  for 
a  writ  of  error  and  supersedeas;  which  was 
awarded.  The  case  is  stated  by  Judge 
Christain  in  his  opinion. 

Epes   &  Keeler,  for  the  appellant. 
Robert  H.  Jones,  Jr.,  and  George  S.  Ber- 
nard, for  the  appellees. 

212  *CHRISTIAN,    J.,    delivered    the 

opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  the  county  of  Dinwiddie. 

The  action  was  ejectment  brought  by  the 
defendants  in  error  against  the  plaintiff  in 
error  for  the  recovery  of  a  tract  of  land 
in  the  possession  of  the  latter. 

Upon  the  facts,  there  is  no  controversy, 
there  being  no  conflict  in  the  evidence. 

The  case  presents  a  single  question  and 
that  is  a  question  of  law. 

That  question  is — Did  Mrs.  Elizabeth 
Stroud,  under  the  will  of  her  father  Moses 
Crawford,  and  the  deed  executed  by  her 
husband  John  B.  Stroud  to  James  P.  Bois- 
scaii,  trustee,  acquire  a  separate  estate  which 
she  had  the  power  to  dispose  of  by  will.  If 
a  separate  estate  was  conferred  upon  Mrs. 
Stroud,  by  the  will  and  deed  before  men- 
tioned, she  had  a  right  to  dispose  of  the  same 
by  will,  and  the  defendants  in  error  had  no 
title  to  the  land  in  controversy,  she  having 
devised  the  same  for  the  use  of  her  husband, 
the  plaintiff  in  error,  who  is  in  possession  of 
the  land.  If,  on  the  other  hand,  the  estate 
she  attempted  to  dispose  of  by  will  was  not 
her  separate  estate,  then  the  land  in  con- 
troversy descended  to  her  heirs  at  law,  the 
defendants  in  error,  and  they  are  entitled 
to  recover  possession  of  the  same. 

The   two'  clauses   of   the    will    of   Moses 


•Sec  Garland  v.  Pamplin  et  al,  32  Gratt  305,  and  note. 


Crawford  devising  the  lands  in  controversy 
are  as  follows: 

"1st.  I  lend  the  use  of  my  land  and  planta- 
tion to  my  friend  Sarah  Cross,  during  her 
single  life,  and  at  her  death  or  marriage,  1 
give  and  bequeath  unto  my  reputed  natural 
son  Norman  Crawford,  one  hundred  and 
nineteen  acres  of  land,  including  the  houses 
and  plantation  whereon  I  now  live,  to 
him  and  his  heirs;  but  provided  he  shall 
die    without    leaving    a    lawful   heir 

219  ♦begotten   of  his   body,   then   and   in 
that  case  it  is  my  will  and  desire  that 

the  said  one  hundred  and  nineteen  acres  of 
land  shall  revert  to  my  reputed  natural 
daughter  Betsy  Crawford,  and  her  heirs  for- 
ever. 2nd.  I  give  and  bequeath  unto  my  said 
reputed  daughter  Betsy  Crawford,  sixty 
acres  of  land,  to  be  taken  off  in  a  manner 
so  as  to  be  equitable  to  both  parties;  also, 
one  feather  bed  and  furniture,  one  cow,  and 
four  hogs,  to  her  and  her  heirs  forever." 

Betsy  Crawford  intermarried  with  John  B. 
Stroud,  and  is  the  same  person  known  in  the 
record  as  EHzabeth  Stroud.  After  their 
marriage,  to-wit:  on  the  2d  day  of  May, 
1865,  the  said  John  B.  Stroud  by  a  deed 
which  recited  that  he  was  desirous  of  matdng 
provision  for  his  wife,  the  said  Elizabeth 
Stroud,  conveyed  to  James  P.  Boisseau  in 
trust  for  the  benefit  of  said  wife,  tkc  follow- 
ing real  estate:  "A  tract  of  land  contaiaisg 
sixty  acres,  adjoining  the  land  of  Norman 
Crawford  and  others;  one  other  tract  con- 
taining 119  acres  on  which  Norman  Craw- 
ford resides  and  in  which  saij  Crawford  has 
a  life  estate."  This  deed  was  signed  by  John 
B.  Stroud,  the  grantor,  and  James  P.  Bois- 
seau. the  trustee.  Mrs.  Stroud  did  not  unite 
in  this  deed. 

The  question  is,  what  title  or  interest 
was  conveyed  by  the  grantor  to  the  trustee 
for  the  use  of  Mrs.  Stroud.  Plainly  this 
deed  conveyed  to  the  trustee  only  the  in- 
terest, no  more,  and  no  less,  which  the 
grantor  had  acquired  in  the  real  estate  con- 
veyed.   What  was  that  interest? 

Now  under  the  will  of  Moses  Crawford 
Mrs.  Stroud  (Betsy  Crawford)  took  a  fee 
simple  estate  in  the  sixty  acres  of  land  de- 
vised to  her,  and  also  took  an  estate  in  re- 
mainder in  the  119  acres  devised  to  Norman 
Crawford  and  in  the  event  he  died  without  is- 
sue   to  the  said     Betsy  Crawford,    now 

220  Mrs.  Stroud.  At  the  time  of  ♦the  exe- 
cution of  the  deed  by  John  Stroud,  Nor- 
man Crawford  was  living  and  in  possession 
of  the  119  acres,  in  which  Mrs.  Stroud  had  an 
estate  in  remainder  only.  In  that  tract  of 
land  John  Stroud,  the  husband,  had  no  in- 
terest by  virtue  of  his  marital  rights  at  the 
time  of  the  execution  of  the  deed,  for  Nor- 
man Crawford  was  then  living.  So  that  as  to 
the  119  acres  it  is  plain  that  John  Stroud,  the 
husband,  having  no  interest  in  or  title  to  the 
same,  conveyed  nothing  by  his  deed.  Now 
what  interest  did  he  convey  in  the  sixty 
acre  tract?  In  that  tract  Mrs.  Stroud  took 
a  fee  simple  title  as  devisee  under  the  will 
of  Crawford. 

There  being  no  issue  of  the  marriage  the 
husband  took  an  estate  in  this  land  for  life 
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during  the  joint  lives  of  himself  and  wife. 
The  death  of  the  wife  or  the  death  of  the 
husband  ended  this  estate.  It  was  therefore 
clearly  only  the  husband's  life  estate  for 
the  joint  lives  of  husband  and  wife  which 
Stroud  conveyed  to  the  trustee  for  the  use 
of  Mrs.  Stroud. 

In  other  words,  Stroud  having  no  interest 
whatever  in  the  one  hundred  and  nineteen 
acres  of  land  conveyed  none  to  the  trustee; 
and  having  only  a  life  estate  during  their 
joint  lives  in  the  sixty  acre  tract  his  deed 
conveyed  that  life  interest  to  the  trustee  and 
nothing  more.  Mr.  Stroud  survived  his  wife 
who  died  without  issue  and  never  had  is- 
sue leaving  a  will  in  these  words: 

"In  the  name  of  God,  Amen:  I,  Elizabeth 
Stroud,  of  the  county  of  Dinwiddie.  and  state 
of  Virginia,  do  make,  publish,  and  declare 
this  to  be  my  last  will  and  testament,  with 
the  entire  consent  of  my  husband,  John  B. 
Stroud,  viz:  Item  1st.  I  give  to  my  two 
friends.  Thos.  G.  Haddon  and  J.  F.  Haddon, 
the  whole  of  my  estate,  (of  which  I  may  die 
possessed) ,  of  every  description,  real,  personal 
and  mixed,  in  trust  for  the  only  support  and 
maintenance  of  may  husband,  John  B.Stroud. 
Item  2nd.  It  is  my  will  and  desire,  that 
881  ♦the  hereby  conveyed  interest  is  not 
to  be  liable  in  any  manner  whatever 
for  any  debt  my  husband  may  owe  or  here- 
after contract.  Item  3d.  I  give  my  trustees 
full  power  to  make  any  change  in  the  prop- 
erty hereby  conveyed  they  may  think  for 
the  best.  Item  4th.  At  the  death  of  my 
husband,  Jno.  B.  Stroud,  I  give  him  power 
to  dispose  of  the  property  to  whom  he  may 
think  proper." 

At  the  time  of  the  execution  of  this  will 
Mrs.  Stroud  was  a  married  woman  and  un- 
der disabilities  of  coverture,  and  could  not 
of  course  dispose  of  any  property  by  will,  ex- 
cept such  as  was  her  separate  estate.  She  had 
no  separate  estate  in  the  lands  in  controversy, 
unless  it  was  conferred  upon  her  by  the  deed 
executed  by  her  husband  to  Boisseau,  trustee, 
for  her  benefit.  Under  this  deed  as  already 
held  in  the  one  tract  of  land  (119  acres)  he 
had  no  interest  whatever  to  convey,  and  in 
the  other  but  a  life  estate  during  their  joint 
lives.  The  will  of  Mrs.  Stroud  therefore  con- 
ferred no  title  to  this  property  upon  her 
husband,  and  all  his  interest  and  estate  in 
the  same  having  terminated  at  the  death  of 
his  wife,  the  lands  descended  to  her  heirs  at 
law,  who  are  the  defendants  in  error  here. 

We  are  of  opinion  therefore  the  instructions 
given  by  the  circuit  court  correctly  expound 
the  law,  and  the  verdict  of  the  jury  is  in  ac- 
cordance with  the  facts  proved.  We  deem  it 
necessary  in  maintenance  of  the  views  herein 
expressed  to  refer  only  to  the  case  of  Gar- 
land V.  Pamphlin  &  als.,  very  recently  de- 
cided by  this  court  and  reported  in  the  Feb- 
ruary number  of  the  Law  Journal,  February, 
1880.  (32  Gratt.  305),  and  the  authorities 
there  cited  in  the  opinion  of  Judge  Burks. 

The  court  is  therefore  of  opinion  that  there 
is  no  error  in  the  judgment  of  the  circuit  court 
of  Dinwiddie  and  that  the  same  be  affirmed. 

Judgment  affirmed. 


Virginia  R^pokts,  ANiroTATED.  2S1,  fO;  IB 

888      *Norvell  ft  ate.  v.  Lessueor  ft  ate. 

April  Term,  1880,  RicfanoiML 

1.  WU1«— Probate— Bffeet.*— It  is  a  settled  nik 

of  law  in  Virginia,  that  the  admission  of  a  will  id 
probate  generally  is  conciusive  of  its  validitT,  heUk 
as  a  will  of  realty  and  personalty,  which  cansot  be 
drawn  in  question,  except  on  an  issue  dtvisavit  tW 
non  within  the  time  and  in  the  mode  prescribed  by 
the  statute. 

2.  Same — Same — Same. — A  case  in  which  a  will 
good  as  a  will  of  personalty,  but  not  good  as  a  viD 
of  realty  though  admitted  to  probate  generally, 
held,  upon  the  action  of  the  same  court,  bctwecc 
the  same  parties,  on  the  same  day,  treating  the 
probate  as  of  only  a  will  of  personalty,  and  this 
acted  on  for  forty  years,  that  the  order  admittiaf 
the  will  to  probate,  will  be  considered  as  only  a 
probate  of  a  will  of  personalty. 

This  was  a  suit  in  equity  in  the  circuit  covrt 
of  Buckingham  county,  brought  in  January, 
1870,  by  L.  B.  Lessueur  and  William  H. 
Bumpass  against  John  M.  Norvell  and  others. 
The  object  of  the  suit  was  to  recover  posses- 
sion of  a  tract  of  land  which  the  plaintiffs 
claimed  passed  to  themselves  and  the  other 
grandchildren  of  Charles  Perrow,  Sr.,  under 
the  provisions  of  his  will,  which  was  admitted 
to  probate  in  the  county  court  of  Buckingham 
on  the  13th  of  October,  1834.  The  defendants 
who  derived  their  title  under  successive  pur- 
chases commencing  with  the  purchase  from 
commissioners  under  a  decree  of  the  county 
court  of  Buckingham  in  a  suit  brought  by 
the  children  of  Charles  Perrow,  Sr.,  as  his 
heirs  at  law,  claim  that  he  died  intestate  as 
to  his  real  estate.  The  question  turned 
288  *not  upon  the  will  itself  but  upon  the 
order  of  the  court  admitting  it  to  pro- 
bate, and  the  action  of  the  court  at  the  same 
term  in  the  suit  brought  by  the  children  of 
Charles  Perrow,  Sr.  The  facts  arc  stated 
bv  Judge  Staples  in  his  opinion. 

The  cause  came  on  to  be  heard  on  the 
27th  of  April,  1876,  when  there  was  a  decree 
in  favor  of  the  plaintiffs,  and  those  in  the 
same  interest;  from  which  on  the  petition  of 
the  defendants,  an  appeal  was  allowed. 

William  B.  Pettit,  for  the  appellants. 
F.  D.  Irving  and  Guy  &  Gilliam,  for  the 


appellees. 

STAPLES,  J.  This  is  an  appeal  from  a 
decree  of  the  circuit  court  of  Buckingham 
county. 

A  brief  statement  of  the  facts  is  essential 
to  a  proper  understanding  of  the  matters  in 
controversy.  Charles  Perrow,  Sr.,  died  in 
the  year  1834,  having  first  made  and  pnlished 
his  last  will  and  testament  which  was  ad- 
mitted to  probate   in  the  county   court  of 


*See  4  Min.  Inst.  (2nd  Ed.)  93;  Bttmley  t.  Dakc  3 
Rob.  (Va.)  102:  Fisher  t.  Bassett,  9  Leigh  (Va.)  11«: 
Ex  parte  Poovall,  3  Leigh  (Va.)  816;  Parfaer  ▼. 
Brown,  6  Gratt.  554;  Connolly  v.  Connolly,  32  Graft. 
657;  Schulta  v.  Schulta.  10  Gratt.  358;  Wilb  ». 
Spraggins,  3  Gratt.  555;  Dillard  t.  Dillard,  78  Va. 
208;  Thrasher  v.  Ballard,  33  W.  Va.  290;  Smith  v. 
Henning,   10  W.  Va.  596. 
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Buckingham  on  the  13th  day  of  October  of 
that  year. 

There  were  no  subscribing  witnesses  to 
the  will,  nor  was  it  in  the  handwriting  of  the 
deceased.  It  was  proved,  however,  that  the 
signature  to  the  will  was  in  his  handwriting, 
and  upon  that  testimony  the  paper  was 
admitted  to  probate  generally. 

It  was  conceded  in  the  argument  here, 
certainly  it  was  not  seriously  controverted, 
that  upon  the  evidence  before  the  county 
court,  the  will,  although  valid  as  a  will  of 
personalty,  was  not  so  with  respect  to  the 
realty. 

It  was  insisted,  however,  that  the  admis- 
sion of  the  paper  to  probate  generally  is  con- 
clusive evidence^  of  the  validity  and  due  ex- 
ecution of  the  mstrument,  with  respect  to 
both  real  and  personal  estate,  and  that 
8M  it  can  ♦never  be  called  in  question  ex- 
cept in  the  mode  pointed  out  by  the 
statute,  upon  an  issue  of  devisavit  vel  non; 
and  this  not  having  been  donp,  the  probate 
is  binding  upon    all  persons  and  in  all    courts. 

This  proposition,  as  involving  a  general 
rule  of  law,  is  sustained  by  an  uniform  cur- 
rent of  Virginia  decisions,  and  is  not  seri- 
ously disputed  by  the  opposing  counsel. 
Robertson's  v,  Allen,  11  Gratt.  787,  and  cases 
there  cited.  But  it  is  said  that  this  case  is 
taken  out  of  the  influence  of  the  general  rule 
by  the  facts  and  circumstances  attending  it, 
now  to  be  stated.  It  appears  that  on  the  13th 
of  October,  1834,  the  day  on  which  the  will 
was  admitted  to  probate,  in  the  county  court, 
a  bill  was  filed  in  that  court,  by  the  chil- 
dren and  heirs  of  the  testator,  or  rather  by 
those  who  were  his  heirs  if  his  will  was  in- 
valid as  a  will  of  real  estate,  in  which  it  was 
stated  that  the  decedent  had  died  intestate, 
as  to  his  real  estate;  that  it  was  subject  to 
distribution  among  his  heirs;  and  that  a  cer- 
tain Edward  W.  Sims,  had  qualified  as  ad- 
ministrator with  the  will  annexed;  and 
among  other  things,  asking  for  partition 
among  those  entitled.  An  infant  grandchild 
of  the  decedent,  and  the  administrator  with 
the  will  annexed,  were  made  parties  defend- 
ant, both  of  whom  answered,  the  infant 
g^randchild  by  guardian,  and  the  administra- 
tor in  person,  expressly  admitting  all  the 
allegations  of  the  bill,  and  agreeing  to  the 
partition  of  the  property.  On  the  same  day, 
the  13th  of  October,  a  decree  was  entered  by 
consent,  before  the  same  justices  who  ad- 
mitted the  will  to  probate,  appointing  com- 
missioners to  make  partition  of  the  real  es- 
tate among  the  heirs.  And  although  the  de- 
cree does  not  aver  in  so  many  words,  the 
decedent's  intestacy  as  to  his  real  estate,  it 
refers  directly  to  the  bill  and  answer  in 
which  that  admission  is  made,  and  its  pro- 
ceeds to  dispose  of  the  realty,  precisely  as 

in  a  case  of  intestacy. 
225  *The    commissioners     subsequently 

made  a  report  showing  they  had  made 
partition  of  all  the  lands  of  the  decedent, 
except  a  tract  containing  what  was  then 
known  as  the  State,  or  Bipr  "Quarry,"  which 
they  recommended  should  be  reserved  for  the 
use  of  the  heirs.  This  report  was  confirmed 
at  the  October  term,  1835.    It  further  appears 


that  the  "Quarry"  was  operated  by  the  heirs 
on  joint  account  for  a  short  time;  but  not 
proving  profitable,  it  was  sold  under  a  decree 
of  the  same  court,  when  a  certain  George  M. 
Payne  became  the  purchaser;  and  he  selling 
to  Edward  Sims,  the  conveyance  was  made 
to  the  latter,  by  the  commissioner,  under 
the  sanction  of  the  court.  It  further  appears 
that  Sims  continued  in  the  use  and  posses- 
sion of  the  property  till  1841,  when  he  con- 
veyed it  in  trust  for  the  benefit  of  his  cred- 
itors. A  suit  was  afterwards  instituted  in 
the  circuit  court  of  Buckingham  to  enforce 
the  lien  of  the  trust  deed.  A  sale  was  made 
when  the  appellants  and  W.  T.  Scruggs  be- 
came the  purchasers.  A  conveyance  was 
made  to  them  under  the  decree  of  the  court, 
and  they  have  ever  since  remained  in  pos- 
session of   the  property. 

It  thus  appears  that  for  a  period  of  more 
than  forty  years,  the  property  ia  contro- 
versy has  been  held  by  title  derived  from 
the  heirs  of  Charles  Perrow,  sold  and  con- 
veyed for  valuable  considerations,  to  suc- 
cessive purchasers  under  decrees  of  courts, 
without  a  suspicion  of  any  informatity  in 
the  title  until  the  suit  was  brought  by  the 
appellees  claiming  as  devisees  in  remainder 
under  the  will  of  Charles  Perrow. 

That  will  as  has  been  seen  was  not  executed 
as  a  will  of  lands.  It  was  so  understood  by 
every  body  at  the  time.  The  suit  for  partition 
was  brought  under  that  idea.  The  decree  of , 
the  court  entered  on  the  same  day  immediately 
after  the  order  of  probate,  proceeded  on  the 
same  ground.  George  W.  Payne,  one 
226  of  the  ♦witnesses  to  prove  the  hand- 
writing of  Mr.  Perrow,  was  the  counsel 
of  the  heirs  in  the  suit  for  partition,  and  was 
himself  a  purchaser  of  the  land,  as  was  also 
the  administrator  with  the  will  annexed.  It 
is  therefore  perfectly  clear,  that  all  concerned 
— ^parties,  counsel,  court,  and  witnesses  urt- 
derstood  that  the  will  was  valid,  only  as  a  will 
of  personal  estate,  and  to  that  extent  only 
was  the  probate  operative  and  effectual. 

The  question  therefore  is  whether  under 
such  circumstances,  consistent  with  the 
rules  of  law,  and  the  decisions  already  cited 
there  is  any  mode  of  avoiding  what  is  mani- 
festly a  misprision  of  the  clerk. 

It  will  be  observed,  the  certificate  or  or- 
der of  the  court  does  not  state  in  express 
terms,  that  the  will  was  admitted  to  probate, 
as  a  will  of  real  estate,  but  merely  that  "it 
is  admitted  to  record."  The  words  although 
broad  enough  to  include  a  will  of  both  real 
and  personal  property  according  to  all  the 
decisions  of  this  court,  may  be  satisfied  by 
treating  the  paper  as  a  will  of  personalty. 
The  question  is  as  to  the  meaning  of  order. 
It  is  one,  purely  of  construction. 

In  the  exposition  of  deeds,  any  ?nd  all 
cotcmporaneous  writings  of  the  parties  re- 
lating, to  the  same  subject,  may  be  looked  to 
for  the  purpose  of  ascertaining  the  meanin*? 
and  proper  interpretation  of  the  instrument, 
which  is  the  subject  of  controversy.  And  thiA 
rule  is  not  confined  to  cases  of  doubt  and 
ambiguity,  but  is  applied  whenever  the 
proper  construction  of  a  writing  is  involved. 

I  cannot  see  why  the  same  principle  ought 
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not  to  be  applied  to  a  record,  which  maybe 
modified,  changed,  annulled  or  explained,  at 
any  time  during  the  term  of  the  court.  One 
part  of  a  record  is  of  equal  verity  and  effect, 
with  every  other  part,  and  the  whole  must 
be  looked  to,  for  a  right  understanding  of  all 
the  parts.  Suppose  the  court  on  the 
S97  same  day,  or  any  subsequent  ♦day 
during  the  term,  had  entered  an  order 
declaring  that  the  sentence  was  to  be  con- 
strued as  relating  to  the  personal  estate  only? 
It  will  hardly  be  insisted  the  courts  could 
reiase  to  give  effect  to  such  a  modification. 
Hefe  we  have  a  decree  entered  by  the  same 
court  on  the  same  day,  and  no  doubt  within 
a  few  minutes  afterwards,  explaining,  quali- 
fying the  order  of  probate  as  completely  and 
effectually  as  the  most  positive  and  direct  or- 
der could  have  done.  According  to  the  Eng- 
lish practice  the  decree  recites  the  bill,  an- 
swer and  pleadings.  With  us  the  practice 
is  different.  The  decree  simply  refers  to  the 
pleadings.  But  this  court  has  held  that  the 
bill  and  answer  are  parts  of  the  record,  and 
may  be  looked  to  to  explain  the  decree. 
Walker's  ex'or  v.  Page,  21  Gratt.  636.  In 
this  case,  whether  we  look  to  the  bill  and 
answer,  or  to  the  decree  only,  in  connection 
with  the  order  of  probate,  we  see  at  once 
the  will  was  admitted  to  record  simply  as 
a  will  of  personal  estate,  and  was  so  de- 
signed to  be.  It  has  been  said,  however,  that 
the  decree  was  entered  by  consent,  and  was 
probably  never  seen  by  the  justices.  It  is 
equally  probable,  they  never  saw  the  sen- 
tence of  probate;  and  did  not  pay  the  slight- 
est attention  to  its  language. 

The  question  is  not,  however,  what  the 
individual  justices  may  have  seen  or  under- 
stood, but  what  is  the  language  of  the  rec- 
ord? Each  and  every  part  of  it,  is  of 
absolute  verity,  and  must  be  presun^ed  to 
express  the  actual  decision  and  opinion  of 
the  court.  ' 

It  has  been  further  said,  and  much  stress 
has  been  laid  on  this  point,  that  the  decree 
was  rendered  in  a  collateral  proceeding, 
having  no  sort  of  connection  with  the  sen- 
tence of  probate.  In  answer  to  this,  it  is 
safficient  to  say,  that  the  parties  who  set  on 
foot  the  probate  of  the  will,  were  the 
S88  very  same  who  asked  for  ♦the  decree. 
Both  proceedings  were  before  the 
same  justices,  and  obviously  the  one  imme- 
diPtely  succeeded  the  other. 

The  bill  while  statiag  the  intestacy  as  to 
the  real  estate,  states  at  the  same  time  the 
admission  of  the  will  to  probate,  and  as  has 
been  seen,  the  person  who  qualified  as  ad- 
ministrator with  the  will  annexed,  and  in 
whom  the  legal  title  to  the  land,  and  the 
control  of  the  rents  and  profits  were  vested 
by  the  will,  filed  his  answer,  agreeing  to 
the  partition,  and  plainlv  showing  his  un- 
derstanding of  the  sentence  of  probate. 

The  decree  therefore  was  not  in  a  col- 
lateral proceeding,  pnd  if  it  were,  it  would 
not  necessarily  effect  the  result,  unless 
there  was  some  suggestion  of  fraud,  sur- 
prise, or  mistake. 

There  is  another  important  fact,  not  yet 
adverted  to,  which  ought  to  be  considered  in 


this  connection.  At  the  time  of  these  trans- 
actions, the  law  required  whenever  the  real 
estate,  or  the  rents  and  profits  were  placed 
under  the  control  of  the  executor,  the  cxe- 
cutor^s  bond  should  contain  a  provision 
securing  the  proper  administration  of  the 
fund.  In  the  case  before  us  the  order  of  pro> 
bate  states,  that  the  administrator  entered 
into  and  acknowledged  a  bond,  with  secu- 
rity conditioned  as  the  law  directs.  The  bond 
of  the  administrator  with  the  will  annexed, 
makes  no  sort  of  reference  to  the  real  estate. 
It  binds  him  only  to  administer  the  goods, 
chattels,  and  credits,  which  may  come  to 
his  hands,  and  to  pay  all  the  legacies  speci- 
fied in  the  will,  asiar  as  the  said  goods  and 
chattels  and  credits  were  concerned. 

Bearing  all  these  facts  and  dreams tances 
in  mind,  we  are  led  irresistibly  to  the  conclu- 
sion that  the  sentence  of  probate  was  under- 
stood and  intended  to  apply  to  the  will  of 
personal  estate  exclusively,  and  is  to  be  so 
construed  if  we  are  permitted  to  look 
988  at  the  whole  *record,  instead  of  a  pan. 
If  two  decrees,  entered  in  the  same 
court,  the  same  day,  between  the  same  par- 
ties, in  relation  to  the  same  subject  matter 
may  be  looked  into  to  explain  the  meaning 
and  effect  of  either,  it  is  difficult  to  see  why 
an  order  of  probate,  and  a  decree  entered 
under  the  same  circumstances  may  not  be 
looked  to  for  the  purpose  of  ascertaining  and 
determining  the  operation  and  effect  of  each. 
The  appellees  have  no  just  cause  of  com- 
plaint m  all  this  for  it  has    long  been    settled. 

A  sentence  of  total  rejection  by  a  conrt 
of  probate  fairly  obtained  on  the  merits  oi 
a  paper  propounded  as  a  will,  is  conclusiTely 
binding  upon  the  legatee,  notwithstanding 
he  was  an  infant  at  the  time  it  was  pro- 
nounced, and  was  no  party  to  the  proceed- 
ings, and  the  paper  thus  rejected  cannot 
again  be  propounded  as  a  will.  Schultz  r. 
Schultz,  ex'or,  10  Gratt.  358;  Connally  r. 
Connally,   32   Gratt.   657. 

The  appellees  are  not  defrauded  nor  in- 
jured. Their  claim  is  based  upon  the  assump- 
tion that  this  is  a  valid  will  of  real  estate, 
which  as  we  have  seen,  is  without  any  founda- 
tion. Their  own  parents  who  are  the  children 
and  heirs  of  the  decedent,  upon  the  supposi- 
tion of  an  intestacy  received  the  property  in 
controversy,  sold  it  for  a  valuable  considera- 
tion, and  it  is  now  in  the  possession  of  bona 
fide  purchasers,  and  has  so  been  held  for 
more  than  forty  years.  What  has  become  of 
the  other  real  estate,  partitioned  among  the 
heirs,  does  not  appear.  In  all  probability,  it 
has  long  since  passed  into  the  hands  of  bona 
fide  alienees.  If  at  this  day  the  will  is  to  be 
established  as  a  will  of  real  estate,  the  effect 
may  be  to  disturb  their  titles  also,  and  to 
bring  mischief  and  irretrievable  loss  to 
numerous  other  parties.  Under  such  circum- 
stances, if  any  case  ever  justified  it,  the 
cOurt  should  be  astute  to  uphold  and  main- 
tain what  has  been  done,  and  not  to 
930  break  down  and  *destroy.  While  on 
the  one  hand  the  mere  hardship  of  a 
particular  case  can  never  justify  a  court  in 
disre«>^rding  a  positive  principle  of  law.  it  i* 
equally  true,  the  court  should  never  become 
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the  instrument  of  gross  injustice  and  injury, 
if  such  a  result  can  be  avoided  consistent 
with  established  rules  and  precedents. 

My  opinion  is  therefore  the  decree  of  the 
circuit  court  must  be  reversed,  and  the  bill 
dismissed. 

MONCURE,  P.,  and  CHHRISTIAN  and 
ANDERSON,  Js.,  concurred  in  the  opinion 
of  Staples,  J. 

BURKS,  J.  I  have  been  inclined  to  affirm 
the  decree  in  this  case.  I  have  had  doubts, 
whether  the  sentence  of  probate  could  be 
affected  or  construed  by  resort  to  the  ac- 
tion of  the  county  court  in  the  chancery  pro- 
ceedings, which  were  distinct  from  the  pro- 
bate proceeding.  The  case  however  is  one  of 
extreme  hardship  on  the  appellants,  and  un- 
der the  very  peculiar  circumstances  of  the 
case,  I  will  not  dissent,  but  will  acquiesce  in 
the  conclusion  reached  by  my  brethren. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  ^nd  filed  with  the  record,  that  the 
said  circuit  court  erred  in  rendering  the  de- 
cree of  the  said  27th  day  of  April,  1876,  being 
the  decree  appealed  from;  that  instead  of 
rendering  said  decree  the  said  circuit  court 
ought  to  have  dismissed  the  plaintiffs  bill, 
and  have  given  to  the  defendants  a  decree 
for  their  costs.  It  is  therefore  decreed  and 
ordered  that  the  said  decree  appealed  from 
be  reversed  and  annulled,  and  that  the  appel- 
lees L.  B.  Lessueur  and  W.  H.  Bumpass  (the 
plaintiffs  in  the  court  below)  pay  to  the 
S31  appellants  their  costs  by  them  ♦ex- 
pended in  the  prosecution  of  their  ap- 
peal aforesaid  here. 

And  this  court  oroceeding  to  render  such 
decree  as  the  said  circuit  court  ought  to 
have  rendered,  it  is  decreed  and  ordered, 
that  the  bill  of  the  plaintiffs  be  dismissed, 
and  that  they  pay  to  the  defendants,  their 
costs  by  them  about  their  defence  in  the 
said  circuit  court  expended.  Which  is  or- 
dered to  be  certified,  &c. 

Decree   reversed. 


♦Fisher,  ex  parte. 
Fitzgerald,  ex  parte. 

April   Term,   1880,  Richmond. 

Jwd^e*— Election— Term      of      Office.*— Man- 

Chester  was  incorporated  as  a  city  in  1874,  and  hav- 
ing more  than  five  thousand  inhabitants  was  entitled 
to  have  a  judge  of  its  hustings  court.  In  March, 
1874,  C  was  elected  and  qualified  as  judge  of  said 
court.  Held:  That  this  being  the  first  judge  of 
this  court,  under  the  Constitution  C's  term  of  office 
commenced  on  the  1st  of  January,  1875,  and  would 
continue  until  the  31st  of  December,  1880;  and  he 
was  under  the  Constitution  authorized  to  act  as 
judge  from  the  time  of  his  qualification  to  the  com- 
mencement of  his  term. 


•Jwkdm^m — Klection — Term  of  Office. — In  re 

Broadus,  32  Gratt.  779.  See  generally  Meredith,  gx. 
pmrt€,  33  Gratt.  119  ard  note.  See  also  McCraw  v. 
WilliwM,  33  Gratt.  510. 


The  case  is  stated  by  Christian,  J.,  in  his- 
opinion. 

WilKam  C.  &  B.  F.  Crump,  for  Fisher^ 
B.   A.   Hancock,   for  Fitzgerald. 

CHRISTIAN,  J.,  delivered  the  opiniont 
of  the  court. 

This  is  an  application  to  this  court  for 
writs  of  habeas  corpus  in  two  cases.  The 
petitioners  are,  however,  merely  nominal 
parties. 

The  real  controversy,  (which  is  amicably 
conducted),  is  in  fact  between  the  Hon.  Wil- 
liam I.  Clopton  on  the  one  hand,  and  the 
Hon.  S.  Bassett  French  on  the  other,  each 
claiming    to    be    judge    of    the    corporation 

court  of  the  city  of  Manchester. 
238  *The  sole  question  we  have  to  de- 

termine arises  upon  the  facts  agreed 
filed  with  the  record.  And  that  question  is, 
at  what  period  under  the  facts  agreed,  and 
under  the  Constitution  of  the  State,  the 
term  of  office  of  the  said  William  I.  Clopton 
expires,  and  when  the  term  of  office  of  the 
said  S.  Bassett  French  commences. 

The  facts  agreed  are  as  follows:  In  the 
year  1874  on  the  20th  day  of  March  the  gen- 
eral assembly  of  Virginia  incorporated  the 
town  of  Manchester  as  a  city.  (See  Session 
Acts  1874,  p.  108),  and  under  the  Constitution 
of  the  State,  the  city  of  Manchester  having 
more  than  five  thousand  inhabitants,  was 
entitled  to  a  corporation  court,  and  there  was 
no  corporation  court  in  said  city  before  tfcat 
time.  That  on  the  28th  day  of  March,  1874. 
I  the  said  William  I.  Clopton  was  duly  elected 
I  by  the  legislature,  judge  of  said  corporation 
I  court;  that  he  was  commissioned  on  the  30tk 
I  day  of  March,  1874,  and  qualified  on  the 
31st  day  of  March,  1874,  and  has  since  that 
time  been  discharging  the  duties  of  his  of- 
fice as  judge  of  said  corporation  court.  That 
on  the  23rd  day  of  January,  1880,  S.  Bassett 
French  was  duly  elected  by  the  legislature 
judge  of  the  corporation  court  of  the  city 
of  Manchester  as  the  successor  of  William 
I.  Clopton.  was  commissioned  on  the  31st 
day  of  January,  1880,  and  qualified  on  the 
21st  day  of  February,  1880. 

Upon  these  facts  agreed  the  sole  question 
we  have  to  determine  is,  when  does  the 
term  of  office  of  the  Hon.  William  I.  Clop- 
ton expire  and  when  does  that  of  the  Hon. 
S.    Bassett    French    begin? 

The  solution  of  this  question  depends  upon 
the  construction  of  the  provisions  of  the 
Constitution  applicable  to  the  subfect. 

Section  14,  Article  VI,  provides  as  fr»llows: 
"For  each  city  or  town  in  the  State, 
884  containing  a  population  ♦of  five  thou- 
sand, there  shall  be  elected,  on  the 
joint  vote  of  the  two  houses  of  the  general 
assembly,  one  city  judge  who  shall  hold  a 
corporation  or  hustings  court  of  said  city,  or 
town,  as  often,  and  as  many  days  in  each 
month,  as  prescribed  by  law,  with  similar 
jurisdiction  which  may  be  given  by  law  to 
the  circuit  courts  of  this  State,  and  who 
shall    hold  his  office  for  a  term  of  six    years." 

Section  22  of  the  same  article  provides  as 
follows:  "All   the  judges  shall   be  commis- 
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not  to  be  applied  to  a  record,  which  maybe 
modified,  changed,  annulled  or  explained,  at 
any  time  during  the  term  of  the  court.  One 
part  of  a  record  is  of  equal  verity  and  effect, 
with  every  other  part,  and  the  whole  must 
be  looked  to,  for  a  right  understanding  of  all 
the  parts.  Suppose  the  court  on  the 
S97  same  day,  or  any  subsequent  May 
during  the  term,  had  entered  an  order 
declaring  that  the  sentence  was  to  be  con- 
strued as  relating  to  the  personal  estate  only? 
It  will  hardly  be  insisted  the  courts  could 
refuse  to  give  effect  to  such  a  modification. 
Hefe  we  have  a  decree  entered  by  the  same 
court  on  the  same  day,  and  no  doubt  within 
a  few  minutes  afterwards,  explaining,  quali- 
fying the  order  of  probate  as  completely  and 
effectually  as  the  most  positive  and  direct  or- 
der could  have  done.  According  to  the  Eng- 
Ifah  practice  the  decree  recites  the  bill,  an- 
swer and  pleadings.  With  us  the  practice 
is  different.  The  decree  simply  refers  to  the 
pleadings.  But  this  court  has  held  that  the 
bill  and  answer  are  parts  of  the  record,  and 
may  be  looked  to  to  explain  the  decree. 
Walker's  ex'or  v.  Page,  21  Gratt.  636.  In 
this  case,  whether  we  look  to  the  bill  and 
answer,  or  to  the  decree  only,  in  connection 
with  the  order  of  probate,  we  see  at  once 
the  will  was  admitted  to  record  simply  as 
a  will  of  personal  estate,  and  was  so  de- 
signed to  be.  It  has  been  said,  however,  that 
the  decree  was  entered  by  consent,  and  was 
probably  never  seen  by  the  justices.  It  is 
equally  probable,  they  never  saw  the  sen- 
tence of  probate;  and  did  not  pay  the  slight- 
est attention  to  its  language. 

The  question  is  not,  however,  what  the 
individual  justices  may  have  seen  or  under- 
stood, but  what  is  the  language  of  the  rec- 
ord? Each  and  every  part  of  it.  is  of 
absolute  verity,  and  must  be  presumed  to 
express  the  actual  decision  and  opinion  of 
the  court.  ' 

It  has  been  further  said,  and  much  stress 
has  been  laid  on  this  point,  that  the  decree 
was  rendered  in  a  collateral  proceeding, 
havicg  no  sort  of  connection  with  the  sen- 
tence of  probate.  In  answer  to  this,  it  is 
lafficient  to  say,  that  the  parties  who  set  on 
foot  the  probate  of  the  will,  were  the 
S88  very  same  who  asked  for  *the  decree. 
Both  proceedings  were  before  the 
same  justices,  and  obviously  the  one  imme- 
dirtely  succeeded  the  other. 

The  bill  while  stating  the  intestacy  as  to 
the  real  estate,  states  at  the  same  time  the 
admission  of  the  will  to  probate,  and  as  has 
been  seen,  the  person  who  qualified  as  ad- 
ministrator with  the  will  annexed,  and  in 
whom  the  legal  title  to  the  land,  and  the 
control  of  the  rents  and  profits  were  vested 
by  the  will,  filed  his  answer,  agreeing  to 
the  partition,  and  plainlv  showing  his  un- 
derstanding of  the  sentence  of  probate. 

The  decree  therefore  was  not  in  a  col- 
lateral proceeding,  pnd  if  it  were,  it  would 
not  necessarily  effect  the  result,  unless 
there  was  some  suggestion  of  fraud,  sur- 
prise, or  mistake. 

There  is  another  important  fact,  not  yet 
adverted  to,  which  ought  to  be  considered  in 


this  connection.  At  the  time  of  these  trans- 
actions, the  law  required  whenever  the  real 
estate,  or  the  rents  and  profits  were  placed 
under  the  control  of  the  executor,  the  exc- 
cutor[s  bond  should  contain  a  provision 
securing  the  proper  administration  of  the 
fund.  In  the  case  before  us  the  order  of  pro- 
bate states,  that  the  administrator  entered 
into  and  acknowledged  a  bond,  with  secu- 
rity conditioned  as  the  law  directs.  The  bond 
of  the  administrator  with  the  will  annexed 
makes  no  sort  of  reference  to  the  real  estate 
It  binds  him  only  to  administer  the  goods, 
chattels,  and  credits,  which  may  come  to 
his  hands,  and  to  pay  all  the  leg^acies  speci- 
fied in  the  will,  as«far  as  the  said  goods  and 
chattels  and  credits  were  concerned. 

Bearing  all  these  facts  and  circumstances 
in  mind,  we  are  led  irresistibly  to  the  condo- 
sion  that  the  sentence  of  probate  was  under- 
stood and  intended  to  apply  to  the  will  of 
personal  estate  exclusively,  and  is  to  be  so 
construed  if  we  are  permitted  to  look 
228  at  the  whole  ^record,  instead  of  a  pan 
If  two  decrees,  entered  in  the  sane 
court,  the  same  day,  between  the  same  par- 
ties, in  relation  to  the  same  subject  matter 
may  be  looked  into  to  explain  the  meaning 
and  effect  of  either,  it  is  difficult  to  see  why 
an  order  of  probate,  and  a  decree  entered 
under  the  same  circumstances  may  not  be 
looked  to  for  the  purpose  of  ascertaining  and 
determining  the  operation  and  effect  of  each. 
The  appellees  have  no  just  cause  of  com- 
plaint in  all  this  for  it  has    long  been    scttled. 

A  sentence  of  total  rejection  by  a  conrt 
of  probate  fairly  obtained  on  the  merits  « 
a  paper  propounded  as  a  will,  is  conclusiTely 
binding  upon  the  legatee,  notwithsiandir.^ 
he  was  an  infant  at  the  time  it  was  pro- 
nounced, and  was  no  party  to  the  proceed- 
ings, and  the  paper  thus  rejected  cannot 
again  be  propounded  as  a  will.  Schulti  r. 
Schultz.  ex'or,  10  Gratt.  358;  Connally  r. 
Connally.  32  Gratt.   657. 

The  appellees  are  not  defrauded  nor  in- 
jured. Their  claim  is  based  upon  the  assump- 
tion that  this  is  a  valid  will  of  real  estate, 
which  as  we  have  seen,  is  without  any  founda- 
tion. Their  own  parents  who  are  the  children 
and  heirs  of  the  decedent,  upon  the  supposi- 
tion of  an  intestacy  received  the  property  ia 
controversy,  sold  it  for  a  valuable  considera- 
tion, and  it  is  now  in  the  possession  of  bona 
fide  purchasers,  and  has  so  been  held  for 
more  than  forty  years.  What  has  become  of 
the  other  real  estate,  partitioned  among  the 
heirs,  does  not  appear.  In  all  probability,  it 
has  long  since  passed  into  the  hands  of  bona 
fide  alienees.  If  at  this  day  the  will  is  to  be 
established  as  a  will  of  real  estate,  the  effect 
may  be  to  disturb  their  titles  also,  and  to 
bring  mischief  and  irretrievable  loss  to 
numerous  other  parties.  Under  such  circum- 
stances, if  any  case  ever  justified  it,  the 
cOurt  should  be  astute  to  uphold  and  main- 
tain what  has  been  done,  and  not  to 
230  break  down  and  *destroy.  While  on 
the  one  hand  the  mere  hardship  of  a 
particular  case  can  never  justify  a  court  in 
disrei^arding  a  positive  princinle  of  law,  it  i* 
equally  true,  the  court  should  never  become 
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the  instrument  of  gross  injustice  and  injury, 
if  such  a  result  can  be  avoided  consistent 
with  established  rules  and  precedents. 

My  opinion  is  therefore  the  decree  of  the 
circuit  court  must  be  reversed,  and  the  bill 
dismissed. 

MONCURE,  P.,  and  CHHRISTIAN  and 
ANDERSON,  Js.,  concurred  in  the  opinion 
of  Staples,  J. 

BURKS,  J.  I  have  been  inclined  to  affirm 
the  decree  in  this  case.  I  have  had  doubts, 
whether  the  sentence  of  probate  could  be 
affected  or  construed  by  resort  to  the  ac- 
tion of  the  county  court  in  the  chancery  pro- 
ceedings, which  were  distinct  from  the  pro- 
bate proceeding.  The  case  however  is  one  of 
extreme  hardship  on  the  appellants,  and  un- 
der the  very  peculiar  circumstances  of  the 
case.  I  will  not  dissent,  but  will  acquiesce  in 
the  conclusion  reached  by  my  brethren. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  ^nd  filed  with  the  record,  that  the 
said  circuit  court  erred  in  rendering  the  de- 
cree of  the  said  27th  day  of  April,  1876,  being 
the  decree  appealed  from;  that  instead  of 
rendering  said  decree  the  said  circuit  court 
ought  to  have  dismissed  the  plaintiff's  bill, 
and  have  given  to  the  defendants  a  decree 
for  their  costs.  It  is  therefore  decreed  and 
ordered  that  the  said  decree  appealed  from 
be  reversed  and  annulled,  and  that  the  appel- 
lees L.  B.  Lessueur  and  W.  H.  Bumpass  (the 
plaintiffs  in  the  court  below)  pay  to  the 
831  appellants  their  costs  by  them  ♦ex- 
pended in  the  prosecution  of  their  ap- 
peal aforesaid  here. 

And  this  court  proceeding  to  render  such 
decree  as  the  said  circuit  court  ought  to 
have  rendered,  it  is  decreed  and  ordered, 
that  the  bill  of  the  plaintiffs  be  dismissed, 
and  that  they  pay  to  the  defendants,  their 
costs  by  them  about  their  defence  in  the 
said  circuit  court  expended.  Which  is  or- 
dered to  be  certified,  &c. 

Decree   reversed. 


888 


♦Fisher,  ex  parte. 
Fitzgerald,  ex  parte. 


April   Term,   1880,  Richmond. 

JmAm^m — ^Electlon — ^Term  of  Office.* — Man- 
chester was  incorporated  as  a  city  in  1874,  and  hav- 
ing more  than  five  thousand  inhabitants  was  entitled 
to  have  a  judge  of  its  hustings  court.  In  March, 
1874,  C  was  elected  and  qualified  as  judge  of  said 
court.  HE1.D:  That  this  being  the  first  judge  of 
this  court,  under  the  Constitution  C's  term  of  office 
commenced  on  the  1st  of  January,  1875,  and  would 
continue  until  the  31st  of  December,  i880;  and  he 
was  under  the  Constitution  authorized  to  act  as 
judge  from  the  time  of  his  qualification  to  the  cora- 
snencement  of  his  term. 


•Jmd^en — Election — Term  of  Office. — In  re 

Broadus,  32  Gratt.  779.  See  generally  Meredith,  ex. 
pmrte,  33  Gratt.  119  ard  note.  See  also  McCraw  v. 
WiUiMM,  33  Gratt.  510. 


The  case  is  stated  by  Christian,  J.,  in  his- 
opinion. 

William  C.  &  B.  F.  Crump,  for  Fisher. 
B.   A.   Hancock,   for   Fitzgerald. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

This  is  an  application  to  this  court  for 
writs  of  habeas  corpus  in  two  cases.  The 
petitioners  are,  however,  merely  nominal 
parties. 

The  real  controversy,  (which  is  amicably 
conducted),  is  in  fact  between  the  Hon.  Wil- 
liam I.  Clopton  on  the  one  hand,  and  the 
Hon.  S.  Bassett  French  on  the  other,  each 
claiming   to    be    judge    of    the    corporation 

court  of  the  city  of  Manchester. 
233  *The  sole  question  we  have  to  de- 

termine arises  upon  the  facts  agreed 
filed  with  the  record.  And  that  question  is, 
at  what  period  under  the  facts  agreed,  and- 
under  the  Constitution  of  the  State,  the 
term  of  office  of  the  said  William  I.  Clopton 
expires,  and  when  the  term  of  office  of  the 
said  S.   Bassett  French  commences. 

The  facts  agreed  are  as  follows:  In  the 
year  1874  on  the  20th  day  of  March  the  gen- 
eral assembly  of  Virginia  incorporated  the 
town  of  Manchester  as  a  city.  (See  Session 
Acts  1874,  p.  108),  and  under  the  Constitution 
of  the  State,  the  city  of  Manchester  having 
more  than  five  thousand  inhabitants,  was 
entitled  to  a  corporation  court,  and  there  was 
no  corporation  court  in  said  city  before  tfcat 
time.  That  on  the  28th  day  of  March.  1874, 
the  said  William  I.  Clopton  was  duly  elected 
by  the  legislature,  judge  of  said  corporation 
court;  that  he  was  commissioned  on  the  30tk 
day  of  March,  1874,  and  qualified  on  the 
31st  day  of  March,  1874,  and  has  since  that 
time  been  discharging  the  duties  of  his  of- 
fice as  judge  of  said  corporation  court.  That 
on  the  23rd  day  of  January,  1880,  S.  Bassett 
French  was  duly  elected  by  the  legislature 
judge  of  the  corporation  court  of  the  city 
of  Manchester  as  the  successor  of  William 
I.  Clopton,  was  commissioned  on  the  31st 
day  of  January,  1880,  and  qualified  on  the 
21st  day  of  February,  1880. 

Upon  these  facts  agreed  the  sole  question 
we  have  to  determine  is,  when  does  the 
term  of  office  of  the  Hon.  William  I.  Clop- 
ton expire  and  when  does  that  of  the  Hon. 
S.    Bassett    French    begin? 

The  solution  of  this  question  depends  upon 
the  construction  of  the  provisions  of  the 
Constitution  applicable  to  the  subject. 

Section  14,  Article  VI,  provides  as  follows: 
"For  each  city  or  town  in  the  State, 
834  containing  a  population  *of  five  thou- 
sand, there  shall  be  elected,  on  the 
joint  vote  of  the  two  houses  of  the  general 
assembly,  one  city  judge  who  shall  hold  a 
corporation  or  hustings  court  of  said  city,  or 
town,  as  often,  and  as  many  days  in  each 
month,  as  prescribed  by  law,  with  similar 
jurisdiction  which  may  be  given  by  law  to 
the  circuit  courts  of  this  State,  and  who 
shall    hold  his  office  for  a  term  of  six    years." 

Section  22  of  the  same  article  provides  as 
follows:  "All   the  judges  shall  be  commis- 
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sioned  by  the  governor,  and  shall  receive 
such  salaries  and  allowances  as  may  be  de- 
termined by  law,  the  amount  of  which  shall 
not  be  diminished  during  their  term  of  ofEce. 
Their  terms  of  office  shall  commence  on  the 
first  day  of  January  next  following  their  ap- 
pointment; and  they  shall  discharge  the  du- 
ties of  their  respective  offices  from  their 
first  appointment  and  qualification  under 
this   Constitution  until  their  terms  begin." 

Now  it  must  be  conceded  that  the  framers 
of  the  Constitution  had  the  unquestioned 
right,  not  only  to  fix  the  terms  of  all  officers 
elected  under  it,  but  also  to  declare  at  what 
time  the  terms  of  such  offices  should  begin. 
This  the  Constitution  has  declared  in  respect 
to  judges  in  plain  and  unequivocal  terms, 
using  this  emphatic  language:  "Their  terms 
of  office  shall  commence  on  the  first  day  of 
January  next  following  their  appointment; 
and  th«y  shall  discharge  the  duties  of  their 
respective  offices  from  their  first  appoint- 
ment and  qualification  under  this  Constitu- 
tion until  their  terms  begin." 

There  can  be  no  mistake  or  difference  of 
opinion  as  to  the  construction  of  these  plain 
words  of  the  Constitution.  Judge  Clopton 
having  been  elected  and  qualified  as  judge  of 
the  corporation  court  of  the  city  of  Manches- 
ter in  March,  1874,  his  term  of  office 
S35  commenced,  *by  the  express  terms  of 
the  Constitution,  on  the  first  day  of 
January  next  following  his  appointment, 
to-wit:  on  the  first  day  of  January,  1875; 
and  his  term  of  office  fixed  by  the  Consti- 
tution being  six  years,  it  expires  on  the 
31*?t  day  of  December,  1880. 

The  period  from  March,  1874,  to  the  1st  of 
January,  1875,  is  no  part  of  his  term  of  six 
years,  but  for  that  period,  under  the  provi.sion 
of  the  22d  section,  he  was  required  to  dis- 
charge the  duties  of  the  office  to  which  he 
was  elected,  until  his  term  commenced, 
which  did  not  commence  until  the  first  day 
of  January,  1875,  the  period  fixed  by  the  con- 
stitution   as  the  commencement  of    his  term. 

This  construction  of  the  Constitution  is  in 
entire  harmony  with  the  case  recently  decided 
by  this  court  in  which  the  title  to  the  office  of 
judge  of  Henrico  county,  between  Judge 
Waddill  and  Judge  Minor,  was  determined. 

In  that  case,  in  the  opinion  of  the  majority 
of  the  court  then  sitting  (three  judges),  the 
question  turned  to  a  certain  extent  upon 
the  construction  of  the  words  "their  first 
appointment  and  qualification  under  this 
Constitution."  But  in  the  case  before  us, 
no  such  question  can  arise;  for,  upon  the 
facts  agreed  the  Hon.  William  I.  Clopton 
was  in  fact  the  first  judge  elected  as  judge 
of  the  corporation  court  of  the  city  of  Man- 
chester under  the  Constitution,  and  the  ex- 
press terms  of  the  22d  section  apply  to,  and 
must   govern,  his  case. 

Under  the  plain  provisions  of  that  section 
it  is  clear  that  his  term  of  office  commenced 
on  the  first  day  of  January,  1875,  and  will 
terminrte  on  the  31st  day  of  December, 
1880,  and  not  till  then. 

The  result  therefore  of  this  opinion  is  that 
the  petitioner,  F.  W.  Fitzgerald,  who  was 
committed    for    contempt    for    refusing    to 


236      obey  the  orders  of  the  Hon.  S.  *Bas- 

sett  French,  must  be  discharged,  and 
that  the  petition  of  Thomas  H.  Fisher  (who 
was  committed  for  contempt  by  order  of 
the  Hon.  William  I.  Clopton)  for  a  writ  of 
habeas  corpus  be  denied. 

Fitzgerald    discharged.    The    petition    of 
Fisher  denied. 


387      ^Williamson  v.  Massey,  Auditor. 

April  Term,  1880,   Richmond. 
Absent    Moncure,    P.* 

1.  Sfatntea — Exemption  froai  T»x*tlo«— 
Constitnflonalltjr.t— xbe  act  of  March  2S,  1879. 
in  relation  to  the  settlement  of  the  State  debt,  vUd 
provides  that  all  obligations  created  under  this  act 
shall  be  forever  exempt  from  all  taxation,  direct 
or  indirect  by  the  State,  is  not  in  violation  of  ar- 
ticle 10,  I  1,  of  the  Constitution  of  Virginia. 

2.  Dellnqnent  Taxes — Coopona  of  State 
Bonds  Receivable  for.t-^The  overdue  coa- 
pons  upon  bonds  issued  under  said  act  of  March  2&. 
1879,  are  receivable  for  all  taxes  levied  hf  the 
State,  including  the  capitation  tax;  and  the  aiH&tor 
is  bound  to  receive  them,  when  offered  in  pajmeot 
of  taxes  returned  delinquent  to  his  office. 

This  was  an  application  to  this  court  by 
William  Williamson  for  a  mandamus  to  John 
E.  Massey,  auditor  of  public  accounts  of  the 
State  of  Virginia,  requiring  him  to  receive 
in  payment  for  certain  taxes  due  from  Wil- 
liamson to  the  State,  past  due  coupons  taken 
from  the  bonds  of  the  State  issued  under  the 
act  of  March  28.  1879.  Williamson  had  been 
returned  delinquent  for  State  taxes  of  1878. 
on  real  estate  $4.90  and  the  interest  and  re- 
demption fee,  made  the  amount  due  on 
these  taxes  $6;  and  for  capitation  tax  %1  on 
which  was  twelve  cents  costs;  the  whole 
amount  of  taxes,  interest  and  redemption  fee 
making   $7.12.    To  pay  this  sum  he    tendered 


*He  considered  himself  interested  in   the 

tTaxatlon  —  Bzempttona  —  CoBatlt«tloB- 
alfty. — Constitutionality  of  exemption  from  tazatioa 
affirmed  in  Town  of  Danville  r.  Shelton  tt  aJL,  7« 
Va.    325. 

"Whether  the  effect  of  the  provision  of  the  coastitv- 
tion  quoted  (Art.  x.  sec  3)  when  fairly  construed,  is 
a  limitation  on  the  power  of  the  legislature  in  res|»ect 
to  the  exemption  of  the  property  from  taxaticm,  or 
whether  its  power  over  the  subject  is  limited,  as  was 
held  by  two  of  the  judges  in  Williamson  v.  The  Aa- 
ditor,  33  Gratt.  237,  and  as  to  which  Judge  BvrfcsL 
who  concurred  in  the  judgment,  expressed  no  opiai«*. 
is  a  question  which  need  not  be  decided  in  the  pres- 
ent case.  It  is  sufficient  to  say  that  we  think  the 
grant  of  power  to  exempt  all  property  used  for  the 
purposes  enumerated  carries  with  it  the  power  to  ex- 
empt property  the  proceeds  of  which  are  devoted  to 
any  of  those  purposes."  City  of  Petersburg  v.  Peters- 
burg Ben.  Mech.  Ass'n,  78  Va.  431.  But  see  Chesa- 
peake, &c.,  R.  Co.  V.  Miller,  19  W.  Va.   423. 

tSanae — Coapoaa — ^Leffal  Tender. — The  lead 
ing  case  was  distinguished  in  reference  to  the  aecvsd 
headnote  in  Greenhow,  Trcas.,  v.  Vashoo,  SI  Va.  ai 
p.  350.     See  Antoni  v.  Wright,  22  Gratt.  833  axid  m^it. 

Action  avalnst  Public  Olllcer.— -Chesapeake: 
&c..  R.  Co.  V.  Miller,   19  W.  Va.  4M. 
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to  the  auditor  four  coupons  of  $1.50  each  and 
$1.12  in  money.  The  auditor  refused 
838  ♦to  receive  coupons  in  payment  of  the 
capitation,  and  one-fifth  of  the  property 
tax;  and  he  also  refused  to  receive  said 
coupons  without  retaining  ten  cents  on  each 
coupon,  as  a  tax  assessed  thereon.  The 
grrounds  on  which  he  based  his  refusal  to 
receive  the  coupons,  and  insisted  on  taxing 
them,  are  set  out  in  his  answer  to  the  rule 
nisi,  made  upon  him;  and  they  are  fully 
stated  in  the  opinion  of  Judge  Anderson. 

Johnston,  Williams  &  Boulware,  for  the 
petitioner. 

The  Attorney-General,  for  the  auditor. 

ANDERSON,  J.  By  the  act  of  the  general 
assembly  of  Virginia,  to  provide  a  plan  of  set- 
tlement of  the  public  debt,  approved  March 
28,  1879,  it  was  enacted  §  1,  "That  to  pro- 
vide for  funding  the  debt  of  the  State,  the 
governor  is  hereby  authorized  to  create 
bonds  of  the  state,  registered  and  coupon, 
dated  the  1st  day  of  January,  1879,  the  prin- 
cipal payable  forty  years  thereafter,  bearing 
interest  at  the  rate  of  three  per  cent,  per 
annum  for  ten  years,  and  at  the  rate  of  four 
per  centum  per  annum  for  twenty  years,  and 
at  the  rate  of  five  per  centum  per  annum  for 
ten  years,  payable  in  the  cities  of  Richmond, 
New  York  or  London,  as  hereinafter  pro- 
vided, on  the  1st  days  of  July,  and  January 
of  each  year,  until  the  principal  is  redeemed." 
"The  coupons  on  said  bonds  shall  be  receiv- 
able at  and  after  maturity  for  all  taxes,  debts, 
dues  and  demands  due  the  State,  and  this 
shall  be  expressed  on  their  face.  The  holder 
of  any  registered  bond  shall  be  entitled  to 
receive  from  the  treasurer  of  the  State  a  cer- 
tificate for  any  interest  thereon,  due  and 
unpaid,  and  such  certificate  shall  be  receiv- 
able for  all  taxes,  dues  and  demands  due  the 
State,  and  this  shall  be  expressed  on  the 
face  of  the  registered  bonds,  and  on  the 
239  face  of  such  certificate.  ♦All  obliga- 
tions created  under  this  act  shall  be 
forever  exempt  from  all  taxation,  direct  or 
indirect  by  the  State  or  by  any  county  or 
corporation  therein,  and  this  shall  be  ex- 
pressed on  the  face  of  the  bonds."  "The 
bonds  hereby  authorized  shall  be  issued 
only  in  exchange  for  the  outstanding  debt 
of  the  State,  as  hereinafter  provided." 
Bonds  were  issued  under  this  act  and  in 
conformity  with   its  requirements.    . 

The  auditor  in  his  answer  to  plaintiff's 
petition,  admits  that  the  said  William  Wil- 
liamson is  indebted  to  the  State  of  Virginia 
for  taxes  for  the  year  1878,  as  follows:  for 
capitation  tax,  the  sum  of  $1,  and  for  tax  on 
property,  the  sum  of  $5.40,  amountinp:  with 
interest  to  $7.12  as  shown  by  the  tax  bill  filed 
with  the  petition,  and  that  the  said  petition- 
er was  returned  delinquent  for  the  nonpay- 
ment  of  said  taxes,  on   the  —  day  of ,  18- 

78.  And  he  also  admits  that  the  said  William 
Williamson  tendered  to  him  as  auditor  afore- 
said, on  the  20th  day  of  April,  1880,  six  dol- 
lars in  coupons  past  due,  taken  from  bonds 
issued  under  the  act  of  28th  March,  1879, 
aforesaid,  and  $1.12  in  money,  in  full  pay- 


ment of  the  taxes  aforesaid,  and  demanded 
of  him  a  receipt  for  the  same;  and  that  he 
refused  to  receive  and  receipt  for  the  said 
coupons  and  money  in  full  discharge  of  said 
taxes.  And  he  assigns  the  following  reasons- 
for  his   refusal: 

"First.  Because,  under  the  law  of  the 
State,  the  bonds  from  which  said  coupons 
were  taken  are  liable  to  taxation  under  the 
laws  and  Constitution  of  the  State,  and 
this  respondent  is  required  to  deduct  the 
amount  of  said  tax  from  said  coupons,  when 
received  by  him,  which  tax  the  aforesaid 
petitioner  refused  to  pay  or  allow  to  be 
deducted  from   said   coupons. 

"Secondly.    Because    the    Constitution    of 

the  State  and  the  laws  of    the  State,    dedicate 

the  aforesaid  capitation  tax  of  $1,  and 

840  one-fifth  of  the  property  tax  *aforesaid,. 
amounting  to  $1.08,  to  public  schools,. 

and  must  be  collected  in  money;  otherwise,, 
the  provision  of  the  Constitution  respect- 
ing the  school  fund  will  be  defeated." 

In  support  of  his  first  reason,  he  relies  on 
§  1,  Art.  X.  of  the  Virginia  Constitution; 
which  is  in  the  following  words:  "Taxation, 
except  as  hereinafter  provided,  whether  im- 
posed by  the  State,  county  or  corporate 
bodies,  shall  be  equal  and  uniform,  and  all 
property,  both  real  and  personal,  shall  be 
taxed  in  proportion  to  its  value,  to  be  as- 
certained as  prescribed  by  law.  No  one 
species  of  property  from  which  a  tax  may 
be  collected,  shall  be  taxed  higher  than  any 
other  species  of  property  of  equal  value." 

The  right  to  exempt  from  taxation  is  a 
right  which  is  incident  to  the  legislative 
prerogative.  It  is  essential  to  the  welfare 
of  the  State  that  the  power  of  exemption 
should  be  vested  in  the  government,  and  it 
is  as  inherent  in  the  legislative  department 
as  the  power  of  taxation,  and  may  be  exer- 
cised by  the  legislature  at  its  discretion, 
except  where  it  is  clearly  forbidden  by  the 
organic  law.  Judge  Cooley,  a  distinguished 
jurist,  and  one  of  the  soundest,  and  most 
eminent  writers  on  constitutional  limita- 
tions, and  other  branches  of  the  law,  says, 
"The  general  right  to  make  exemptions,  is 
involved  in  the  right  to  apportion  taxes,  and 
must  be  understood  to  exist  wherever  it  is 
not  forbidden,"  and  cites  numerous  au- 
thorities in  support  of  the  doctnne. 

And  the  same  doctrine  was  held  by  this 
court,  in  the  City  of  Richmond  v.  The  Rich- 
mond &  Danville  Railroad  Company,  21 
Gratt.  604,  with  even  greater  strength  of 
expression.  Judge  Staples,  delivering  the 
opinion  of  the  court,  said,  "The  power  of 
exemption,  as  well  as  the  power  of  taxation, 
is  one  of  the  essential  elements  of  sover- 
eignty. The  right  of  the  legislature  to 

841  surrender    *the   power   of   taxation   in 
specific  cases,  has  been  the  subject  of 

one  of  the  ablest  and  most  exhaustive  judi- 
cial discussions  ever  known  in  the  supreme 
court  of  the  United  States,  and  is  now  re- 
garded as  established  upon  the  most  sol'd 
foundations  of  public  policy  and  expedi- 
ency." 

Is  it  forbidden  bv  the  above  clause  in  the 
Virginia   Constitution?   In   State  v.   North, 
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27  Mo.  R.  464,  it  was  held  "that  the  provision 
in  the  Constitution  of  that  State,  which  de- 
clares that  all  property  subject  to  taxation 
shaTI  be  taxed  in  proportion  to  its  value  (sub- 
stantially the  same  that  is  contained  in  the 
clause  of  the  Virginia  Constitution  above 
eked),  does  not  require  that  all  property  in 
the  State  shall  be  taxed;  but  that  when  any 
species  of  property  is  selected  for  taxation, 
it  shall  be  taxed  in  proportion  to  its  value." 
And  such  we  think  is  the  meaning  of  the 
clause  in  the  Virginia  Constitution  above 
cited.  It  was  not  intended  to  require  the 
legislature  to  tax  all  the  property  in  the 
State,  and  forbid  its  exercising  its  inherent 
power,  when  necessary  for  the  public  in- 
terest, and  promotive  of  a  sound  public 
policy,  to  exempt  certain  property  from  tax- 
ation, but  only  to  prescribe  a  rule  by  which 
the  legislature  should  be  guided,  in  apportion- 
ing taxation,  that  all  property  taxed  should 
be  taxed  in-  proportion  to  its  value.  That  it 
does  not  mean  to  take  from  the  legislature 
its  important  inherent  power  of  exercising  a 
discretion,  when  in  its  wisdom  it  may  be 
deemed  beneficial  to  the  public,  of  exempting 
certain  property  from  taxation,  is  more  ap- 
parent when  read  in  connection  with  the 
first  clause  in  the  sentence,  which  declares 
that  taxation  "shall  be  equal  and  uniform;" 
and  then  follows  the  clause  in  question,  sepa- 
rated from  it  only  by  a  comma,  "and  all 
property"  not  only  personal  property,  or  only 

real  property,  but  "all  property,  both 
248    real   and   personal,  shall  be  taxed  *in 

proportion  to  its  value,  to  be  ascer- 
tained as  prescribed  by  law.  No  one  species 
of  property  from  which  a  tax  may  be  col- 
lected shall  be  taxed  higher  than  any  other 
species   of  property  of  equal  value." 

Giving  to  the  language  of  this  section  its 
proper  signification,  and  to  each  member  of 
the  sentence,  and  to  each  sentence,  their 
just  influence  and  bearing  in  conveying  the 
meaning  of  the  whole,  it  was  the  intention 
to  require  that  taxation  should  be  on  the  ad 
valorem  principle,  and  that  it  should  be 
equal  and  uniform;  and  it  was  no  purpose  of 
the  framers^  of  the  Constitution,  by  this  sec- 
tion, to  restrict  the  legislature  in  the  selec- 
tion of  the  subjects  of  taxation,  or  to  divest 
it  of  an  important  element  of  sovereignty, 
by  an  inflexible  inhibition  of  exempting,  in 
any  case,  property  from  taxation.  The  same 
rufe  of  taxation  prescribed  for  the  State,  is 
by  this  section  prescribed  for  county  or  cor- 
porate bodies.  City  councils,  for  the  pro- 
•lotion  of  the  growth  and  welfare  of  the 
city,  regard  it  as  important  to  introduce  cer- 
tain manufacturing,  or  other  industrial  en- 
terprises, within  the  limits  of  the  city;  and 
to  encoMage  their  introduction,  stipulate 
on  behalf  of  the  city,  that  the  propert;jr  of 
those  who  engage  in  the  enterprise  within 
the  limits  of  the  city  shall  not  be  liable  to 
taxation  for  a  series  of  years.  Would  such 
an  exemption,  whilst  it  tends  to  increase  the 
sources  of  revenue  to  the  State,  and  to  build 
up  our  cities,  and  to  advance  the  prosperity 
of  the  rural  districts  by  furnishing  them 
marts  for  the  productions  of  the  soil,  be  for- 
bidden by  the  Constitution?  Again,  for  the 


growth  and  prosperity  of  our  cities,  and  the 
extention  of  their  trade  and  commerce,  capi- 
tal is  required,  and  to  obtain  it,  it  is  neces- 
sary to  issue  their  bonds,  and  offer  them  in 
the  markets,  and  in  order  to  increase  the  \-al- 
ue  of  their  bonds,  and  render  them  more 
saleable,  would  it  be  contended  that  it 
248  is  forbidden  by  this  section  of  ♦the 
Constitution,  to  make,  by  a  city  or- 
dinance, such  bonds  exempt  from  munici- 
pal  taxation? 

The  Constitution  of  1850  contains  the 
same  provision,  except  as  to  county  and 
corporate  bodies,  and  other  matters,  'which 
do  not  affect  this  question.  The  language 
is:  "Taxation  shall  be  equal  and  uniform 
throughout  the  Commonwealth,  and  all 
property  other  than  slaves,  shall  be  taxed 
in  proportion  to  its  value,  which  shall  be 
ascertained  in  such  manner  as  may  be  pre- 
scribed by  law." 

Under  that  Constitution  exemptions  oi 
property  from  taxation  were  frequently 
made,  and  I  am  not  aware  that  the  consti- 
tutionality of  those  exemptions  have  ever 
been  even  questioned,  and  they  were  sus- 
tained by  judicial  construction  before  that 
provision  of  the  Constitution  of  1850  was 
copied  into  the  present  Constitution  of  the 
State,  and  must  be  held  to  have  been  adop- 
ted by  the  farmers  of  the  present  Constitu- 
tion, as  it  had  been  understood  by  the  un- 
questioned legislative  construction  and  ac- 
tion, and  the  usage  of  the  country,  and  by 
judicial  construction,  before  it  was  eng^rafted 
into  the  present  Constitution.  The  legisla- 
ture by  the  act  of ,  1856.  exempted  the 

property   of   the  Alexandria  and  Orange  rail- 
road   company  in  the  city  of  Alexandria  from 
taxation,  and  in  Alexandria  &  Orange  R.  R. 
Co.  V.  City  of  Alexandria,  17  Gratt.  176.  this 
court  held,  that   distinguished  jurist  Judge 
Joynes   delivering  the   opinion,   that   whilst 
the  property  of  the  railroad  company  was  ex- 
empt   from  taxation  by  the    State,  it  was  not 
exempt    from  taxation  by  the  c  ky  corporation, 
the  court  construing  the  exemption  by  the 
act  of  the  general  assembly,  as   limited  to 
taxation    by  the  State.  Our  conclusion  is  thatl 
the  inherent  power  of  the  legislature,  which 
is  an  important  element  of  sovereignty,  to  I 
exempt  property  from  taxation,  when  in  the ' 
wise  discretion  of  the  legislature  such ' 
244    *exemption   is   deemed   to  be    for   the  ^ 

benefit  of  the  state,  is  not  taken  away. 
or  its  exercise  forbidden  by  the  section  of  i 
the  Constitution  under  consideration.  - 

Nor  is  it  taken  away  or  forbidden  by  83 of 
the  same  article  of  the  Constitution.  That 
article  does  not  forbid,  but  authorizes  ex- 
emptions by  the  legislature  in  certain  speci- 
fied cases,  without  forbidding  it  in  others. 
The  language  is,  "The  legislature  may  ex- 
empt all  property  used  exclusively  for  state, 
county,  municipal,  benevolent  and  charita- 
ble purposes."  If  it  had  intended  to  forbid 
its  exempting  other  property,  it  would  have 
been  easy  to  add  the  words,  "but  no  other;"" 
and  we  think  if  its  purpose  had  been  to  de- 
prive the  legislature  of  a  power,  the  exer- 
cise of  which  in  cases  that  might  arise. 
might   be   so    beneficial    to   the    State,   and 
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the  inhibition  of  which  might  be  so  hurt- 
ful, the  above  words,  or  their  equivalent, 
would  have  been  added.  .     .«.     ,        . 

It  was  contended  by  the  plaintiff,  that  the 
exemption  of  the  State  bonds  in  this  case 
from  taxation,  as  those  bonds  were  issued  by 
the  state,  the  principal  payable  in  forty  years, 
bearing  interest  for  ten  years  at  the  rate 
three  per  cent,  for  twenty  years,  at  the  rate 
of  four  per  cent,  interest,  and  for  the  remain- 
ing ten  years  at  five  per  cent  interest,  in  ex- 
change for  six  per  cent,  bonds  of  the  State 
then  outstanding  which  would  be  a  saving  of 
millions  of  dollars  to  the  State,  was  exclu- 
sively for  the  benefit  of  the  State,  and  is 
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that  the  provision  in  the  act  of  March  28, 
1879,  which  exempted  the  State  bonds  from 
taxation,  which  were  issued  by  authority  of 
that  act,  was  not  in  excess  of  the  power  and 
authority  of  the  legislature,  and  is  therefore 
not  unconstitutional,  and  that  there  was  no 
law  imposing  the  tax,  which  the  respond- 
ent required  the  plaintiff  to  deduct  from  his 
coupons,  and  consequently  that  respond- 
ent's first  reason  for  refusing  the  coupons 
and  money  in  payment  of  his  State  taxes  is 
unsustained  and  untenable. 

With  regard  to  the  second  reason  of  re- 
spondent for  his  said  refusal,  the  court  is  of 
opinion,    that  all  the  questions  raised  thereby 


sivelv  for  the  beneht  ot  tne  ciiaie,  dim  i^  v.p...*v...,  ».«v  «..  ...v.  h «----"- • — v: —- --' 
!{:  f^^  r!r\th\n  th*»  pxnress  authority  given  i  have  been  repeadly  decided  by  this  court 
therefore    within  the  express  ainnoriti^^       1       ,  .  ^^  ^.^  ^^^^^^/^  ^^  ^^^^-^^  ^he  coupons 


by  this  third  section  to  exempt  Whilst 
that  may  be  so,  and  there  is  much  reason 
for  it.  the  court  deems  it  unnecessary  to  put 
it  on  that  ground.  The  Constitution  no- 
where, I  believe,  expressly  confers  on  the 
legislature  the  power  of  taxation,  because 
the  power  is  inherent  in  the  legislature,  and 
is  not  dependent  on  any  express  power  from 
the  Constitution.  In  like  manner  the  general 
power  of  exempting  property  from  taxa- 
S45  tion,  is  inherent  in  the  legislature, 'be- 
ing incident  to  the  taxing  power,  and 
may  be  exercised  without  any  express  power 
from  the  Constitution,  if  not  forbidden. 
Therefore  the  giving  power  to  the  legisla- 
ture, in  certain  cases,  to  exempt  from  tax- 
ation, cannot  take  from  it  its  inherent  power 
of  exemption  in  other  cases,  which  is  not 
forbidden  by  the  Constitution. 

In  this  case  the  exemption  is  of  a  tax  on 
the  bonds  of  the  State,  which  were  issued 
under  a  contract  with  its  creditors,  upon  an 
adjustment  of  an  antecedent  debt,  by  which 
the  State  is  remitted  one-half  the  interest 
accruing  for  ten  years,  one-third  for  twenty 
years    and  one-fifth  for  ten  years,  m   con- 
sideration of^  which  the  State  agreed    that 
the  bonds  which  she  issued,  with  that  abate 
nient    of    interest,    should    be    non-taxable. 
The  exemption  is  by  virtue  of  a  contract 
made  by  the  State  with  her  creditors,  which 
was  deemed  by  the  legislature  to  be  very 
beneficTal^to  the  State.  Whatever  difference 
of   opinion  might  exist  with  regard  to  the 
general   principles   already   enunciated,  and 
we  think  there  can  hardly  be  any,  it  would 
seem  to  be  plainly  competent  for  the  leg- 
fslamre  to  have  made  such  a  contract  with 
he  creditors  of  the  State,  they  voluntarily 
assenting  thereto,  for  the  adjustment  of  the 
liabilities  of  the  State.  J»rid  reducing  them 
within  the  limit  of  its  ability  to  pay. 

But  there  is  no  law  which  imposes  a  tax 
on  those  bonds.  On  the  contrary,  they  are 
expressly  exempted  by  law  from  taxation 
But  if  they  were  not  exempted,  there  is  no 
law  imposing  a  tax  on  them  and  it  wouW 
seem  to  follow,  that  the  auditor  had  no  au- 
thority to  collect  a  tax  upon  them  from  the 
holder  of  the  coupons,  unless  it  is  compe- 
tent for  a  mere  ministerial  officer,  not  only 
to  disobey  the  law.  but  to  make  law.  and 
evy  taxes  when  the  legislature  has  im- 
nosed   no  tax;   a  proposition   which  hardly 

anv  one  would  venture  to  make.      , 
246        *The  court  is  therefore  of  opinion. 
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and  that  his  refusal  to  receive  the  coupons 
in  question,  upon  that  ground,  was  in  con- 
flict with,  and  in  disregard  of  the  decisions 
of   the   highest   judicial  tribunal  of  the  State, 
which   is    clothed    with  power  by  the  Consti- 
tution of  the  State,  under  which  he  professes 
to  have  acted,  to  interpret  the  Constitution, 
and    to    decide  questions    arising    under    it, 
and  whose  decisions  are  final,  and  binding 
upon   the  people  of  the  State,  and  all  the 
departments  of  the  State  government,  and 
its    ministerial    officers.      These    questions 
were    raised,   argued   and  decided  in  the  well 
considered    case  of  Antoni  v.  Wright,  sheriff, 
22  Graft.  833,  both  on  the  first  hearing  and 
on  the  motion  for  rehearing.     It  is  true,  I 
believe,  the  coupons  in  those  cases  were  not 
tendered  in  payment  of  the  capitation  tax. 
But  is  was  argued  that  the  law  was  uncon- 
stitutional, because   by   its   terms,   it  made 
the  coupons  receivable  in  payment  of  capi- 
tation taxes.     But  the  court  decided  that  it 
was  not  unconstitutional  on  that  ground.  The 
same   question   is   raised   by   respondent   in 
this    case,    and    he    justifies    his    refusal    to 
obey  the  law,  upon  the  ground  that  one  dollar 
of  the  taxes  against  the  plaintiff,  was 
247     a  capitation  *tax,  which  he  could  not 
receive  coupons  in  payment  of.     Yet 
there   was   actually   tendered  in  money  $1.12, 
which    exceeded  the  amount  of  the  capitation 
tax.  But    in  the  case  of  Antoni  v.  Wright,  the 
coupons   were  tendered  in  payment  of  a  prop- 
erty tax,  and  it  was  contended  that  one-fifth 
of  the  property  tax  was  dedicated  to  the 
support  of  the  public  schools,  and  that  the 
requirement  that  coupons  should  be  receiv- 
able in  payment  of  so  much  of  the  property 
tax,  as  was  dedicated  to  the  public  schools, 
was  unconstitutional.  So  that  question  was 
directly  in  issue,  and  it  was  decided  by  this 
court,  that  the  coupons  were  receivable  in 
payment    of  the  property  tax.  and  that  the  act 
of   1871    was   not   unconstitutional    on   that 
ground.  The  respondent  in  this  case  raises 
precisely  the   same  question,  and  justifies  his 
refusal  to  receive  the  coupons  on  the  ground 
that  the  act  of  the  28th   March,  1879,  was 
unconstitutional,  in  making  the  coupons  re- 
ceivable  in   payment   of  such  taxes,  in  which 
he  virtually  undertakes  to  reverse  the  deci- 
sion of  the  court,  to  whom  the  power  and 
duty  is  assigned  by  the  Constitution,  to  ad- 
judge the  case,  and  finally  to  settle  and  de- 
termine, whether   the  law  is  constitutional 
or  not. 
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Some  years  after  the  decision  of  Antoni  v, 
Wright  reference  was  made  to  that  case,  in 
the  case  of  Wise  Brothers  and  the  case  of 
Maury,  24  Gratt.  169,  when  the  correctness 
of  that  decision  was  recognized.  Again,  in 
the  recent  case  of  Clarke  v.  Tyler,  sergeant, 
30  Gratt.  134,  the  same  constitutional  ques- 
tion was  again  raised,  as  to  the  receivability 
of  coupons  in  payment  of  fines,  which  it  was 
argued  were  appropriated  by  the  Constitution 
to  the  public  free  schools,  and  that  the  act  of 
1871,  in  making  coupons  receivable  in  pa>r- 
ment  of  fines,  was  a  violation  of  the  Consti- 
tution; and  this  court  again  reaffirmed  its 
decision  in  Antoni  v.  Wright,  both  upon  the 

hearing  and  on  the  motion  for  a  rehear- 
948    ing.    *We  are  of  opinion  therefore,   that 

the  question  raised  by  respondent's 
second  reason,  is  no  longer  an  open  question. 
It  is  a  res  adjudicata,  and  there  is  nothing 
in  the  ansVer  of  the  respondent,  or  in  the 
argument  of  his  counsel,  that  has  created  in 
the  minds  of  the  court,  even  a  doubt,  as  to 
the  correctness,  of  its  former  repeated  and 
well  considered  decisions  of  the  same  ques- 
tions which  respondent  has  thought  proper 
to  raise  in  his  second  reason,  in  justification 
of  his  refusal  to  obey  the  law,  and  to  re- 
ceive the  coupons,  and  the  money  tendered 
by  plaintiff  in  payment  of  his  taxes. 

I  deem  it  unnecessary  to  reiterate  the  rea- 
sons which  sustain  us  in  this  decision,  they 
are  fully  set  out  in  the  opinions  delivered 
on  the  trial  of  Antoni  v.  Wright,  and  on  the 
motion  for  a  hearing,  to  which  I  beg  to  re- 
fer; and  also  to  the  opinion  of  Judge  Chris- 
tian, and  also  to  my  opinion  in  Clarke  v. 
Tyler,  sergeant,  supra.  Those  opinions  fully 
vindicate  the  decisions  of  this  court  in  Antoni 
V.  Wright,  sheriflF,  and  were  concurred  in  by 
a  majority  of  all  the  judges  elected  to  the 
court,  which  is  necessary  under  §  2,  Art.  VI 
of  the  Constitution,  "to  declare  any  law  null 
and  void,  by  reason  of  its  repugnance  to  the 
Federal  Constitution,  or  the  Constitution  of 
this  State;"  and  consequently  these  deci- 
sions, by  three  out  of  the  five  judges  elected 
to  the  court,  do  establish  the  constitutionality 
of  the  act  which  makes  coupons  for  the  in- 
terest accruing  on  the  bonds  of  the  State, 
at  and  after  their  maturity,  receivable  in  pay- 
ment of  taxes,  debts,  dues  and  demands  due 
the  State,  and  only  one  of  the  judges  out  of 
the  fire  elected  to  the  court,  holding  as  con- 
scientiously, as  his  brethren  held  to  the  con- 
trary, that  the  said  act  in  that  respect,  is  re- 
pugnant to  the  Constitution  of  the  State, 
cannot  declare  said  act  to  be  null  and  void  by 
reason  thereof.  And  a  majority  of  all 
949  the  judges  elected  to  the  court,  ♦de- 
ciding that  the  act  of  7th  of  March. 
1872,  which  virtually  prohibited  the  officers 
who  had  charge  of  the  collection  of  the  rev- 
enues of  the  State,  to  receive  coupons  in 
payment  of  taxes,  was  null  and  void  by  reason 
of  its  repugnance  to  the  Federal  Constitution, 
and  the  Constitution  of  the  State,  notwith- 
standing the  opinion  of  only  one  of  the  five 
judges  elected  to  the  court,  to  the  contrary, 
is  a  constitutional  avoidance  and  annulment 
of  said  act,  so  far  as  it  was  so  declared  to  be 
unconstitutional,   null    and   void.    I   beg   to 


refer  to  my  opinion  in  Clarke  v.  Tyler,  ser- 
geant,* which  was  concurred  in  by  Judges 
Christian  and  Burks,  though  that  does  not 
appear  from  the  report  of  the  case,  for  the 
reasons,  which  need  not  be  reiterated  here, 
which  I  think  fully  sustains  the  decision  of 
the  court,  especially  upon  the  question  agaia 
raised  by  respondent,  in  this  case,  and 
shows  the  fallacy  of  all  the  objections  urged 
to  the  constitutionality  of  the  law  upon  that 
ground,  and  which  fortifies  the  reasoning 
of  Judge  Christian,  in  his  able  opinion  in 
the  same  case,  attaining  the  same  result,  to 
which  I  beg  also  to  refer. 

Upon  the  whole  the  court  is  of  opinioo 
that  the  rule  nisi  must  be  made  absolute, 
and  that  a  mandamus  be  issued  against  the 
said  John  E.  Massey,  auditor,  commanding 
him  to  receive  the  coupons,  and  the  money 
tendered  by  William  Williamson,  in  pay- 
ment of  his  taxes  hereinbefore  mentioned, 
and  that  upon  receipt  of  said  coupons  and 
money,  he  execute  to  him  a  receipt  in  full 
discharge  of  said  taxes. 

BURKS,  J.  I  concur  with  Judge  Ander- 
son in  opinion,  that  the  coupons  were  re- 
ceivable for  the  taxes  on  account  of  which 
they  were  tendered  in  payment  by  the  rela- 
tor. I  regard  this  t^uestion  as  settled  by 
the  previous  decisions  of  this  court 
250  *I   am  also   of  opinion,   that   these 

coupons  are  exempt  from  taxation 
under  the  act  of  1879 — that  the  exemption  is 
not  forbidden  by  the  Constitution  and  is 
valid  and  binding  on  the  State.  The  power 
to  exempt  the  obligations  of  the  State  frpm 
taxation  is  incidental  to  the  power  to  con- 
tract, adjust  and  provide  for  the  payment  of 
such  obligations.  I  am  not  prepared,  how- 
ever, to  say,  whether  or  not  the  power  of 
exemption  under  the  Constitution  is  without 
limitation,  and  extends  to  property  gener- 
ally, within  the  uncontrolled  discretion  oi 
the  legislature.  The  question  is  a  very 
grave  one,  and,  in  the  view  I  take,  need  not 
be  decided  in  the  present  case.  I  wish 
therefore  to  be  understood  as  not  express- 
ing any  opinion  upon  it. 

I  concur  in  awarding  a  peremptory  man- 
damus. 

CHRISTIAN,  J.,  concurred  fully  in  the 
opinion  of  Anderson.  J. 

STAPLES,  J.,  dissented. 
Mandamus  ordered. 
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Admlnistrattfrs  —  NeKllffenee  —  Fallwre  t* 
Collect  Debt.* — T  died  in  1863,  and  bis  estatr 
waa  committed  to  B,  sheriff  of  P,  as  admimstrator 


•Personal  Represeatattves— IjlaMUty  for 
Failure  to  Collect  Debt. — ^In  McConaico  ▼. 
Curzen,  2  Call  358.  it  was  held  that  the 
would  not  be  liable  for  failure  to  collect 
debts  unless  there  was  gross  negligence.  See  also 
Estill  V.  McClintic,  11  W.  Va.  399.  Nor  is  an  ad- 
ministrator or  executor  bound  to  sue  for  the  recovety 
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with  the  will  annexed.  Among  the  assets  was  a 
bond  of  F,  who  lired  in  P  E  county,  to  T  for 
$1,785.19,  executed  NoTember  2,  1857.  In  1863  B 
sent  this. bond  to  H  a  lawyer  living  in  P  E  county 
for  collection  by  suit  or  otherwise.  F  had  in  pos- 
session a  considerable  estate  real  and  personal,  but 
he  was  largely  indebted,  and  H,  as  well  as  other 
counsel  who  had  claims  against  F,  afiprehended  that 
if  he  was  sued  he  would  convey  his  estate  to  secure 
preferred  creditors;  aod  therefore  H  did  not  bring 
suit  upon  the  bond  until  1866.  Several  shits  were 
brought  against  F  in  January,  1866,  and  he  sold 
and  conveyed  his  land  in  payment  of  debts  men- 
tioned in  the  deed,  and  soon  after  went  into  bank- 
ruptcy paying  nothing.  Held:  Neither  B  nor  his 
counsel  was  gutky  of  negligence;  and  B's  estate  is 
not  responsible  for  the  debt. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Pittsylvania,  brought  in  July,  1873, 
by  Elizabeth  Tanner,  widow  of  Floyd  Tan- 
ner, deceased,  against  the  administrator  of 
Coleman  D.  Bennett  for  a  settlement  of  the 
accounts  of  said  Bennett  as  sheriff  adminis- 
trator with  the  will  annexed  of  Floyd  Tan- 
ner, deceased. 

Floyd  Tanner  died  in  1863,  leaving  a  will, 
which  was  duly  admitted  to  probate,  and 
the  named  executors  refusing  to  qualify, 
the  estate  was  committed  to  Bennett,  the 
then  sheriff  of  Pittsylvania  county. 

Bennett  in  his  life  time  had  once  settled 
his  accounts  as  administrator  of  Tanner,  and 
his  administrator  had  settled  them  since 
868  his  death.  The  only  question  of  *any 
importance,  and  the  only  one  consid- 
ered by  this  court,  was  whether  Bennett's 
estate  was  liable  for  the  loss  of  a  debt 
due  by  bond  for  $1,785.19,  with  interest 
npon  it  from  the  2d  of  November,  1857  (its 
date)  executed  by  B.  F.  Terry,  of  the 
county  of  Prince  Edward,  to  Floyd  Tanner. 
The  circuit  court  held  Bennett's  estate  was 
not  liable  for  it,  and  Mrs.  Tanner  obtained 
an  appeal.  The  facts  are  stated  by  Judge 
Staples  in  his  opinion. 

Charles  E.  Dabney,  for  the  appellant. 
William  M.  Tredway,  Jr.,  for  the  appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

Floyd  Tanner  died  in  the  county  of  Pitt- 
sylvania in  the  year  1863,  possessed  of  con- 
sid«rable  real  and  personal  property.  Ad- 
ministration upon  his  estate  with  the  will 
annexed  was  committed  to  C.  D.  Bennett, 
then  sheriff  of  the  county.  Among  the  as- 
sets or  choses  in  action  which  came  to  the 


of  a  debt  due  the  estate,  where  it  is  apparent  the 
debtor  is  not  able  to  pay  it.  Mitchell's  Adm'r  v. 
Trotter,  7  Gratt.  136;  Lovett  v.  Thomas'  Adm'r,  81  Va, 
245;  Nelsons'  Ex'or  v.  Page,  et  al.  7  Gratt.  160.  Like- 
wise the  executor  will  not  be  held  liable  where  it  ap- 
pears that  the  loss  of  a  part  of  a  debt  was  incurred 
rather  from  the  depreciation  in  value  of  the  property 
by  which  it  was  secured  than  from  any  culpable  neg* 
Icct  on  nis  part.  Nelson's  Ex'or  v.  Page  et  al.,  7 
Gratt.  160.  See  also  on  this  question.  Miller  v. 
Jeifreas,  4  Gratt.  472;  Chapman's  Adm'rs  v.  Shep- 
herd's Adm'r,  24  Gratt.  377;  Watldns  v.  Stewart,  78 
Va.  Ill;  Sterling  v.  Wilkinson,  83  Va.  791,  11  Am. 
ft  Bi«.  Sac  of  Law  (2ad  Ed.)    1002. 


hands  of  Bennett  as  such  administrator,  was 
a  bond  of  $1,785.19  executed  to  the  testator 
by  Dr.  B.  F.  Terry,  of  Prince  Edward  county 
in  the  year  1857.  No  part  of  the  money  due 
upon  this  bond  was  ever  collected  by  Ben- 
nett; but  the  whole  of  it  was  ultimately  lost 
to  the  estate  of  Tanner,  by  the- insolvency  of 
Terry.  The  present  controversy  grows  out 
of  an  attempt  of  the  appellant  to  fix  upon 
Bennett  a  devastavit  in  failing  to  institute 
suit  and  obtained  judgment  upon  this  bond. 
It  is  conceded  that  Bennett  placed  the  bond 
in  the  hands  of  H.  F.  Parrish,  an  attorney 
at  law  residing  in  Prince  Edward,  for  collec- 
tion, by  suit  or  otherwise.  The  appellant 
insists  this  was  not  done,  however,  until  the 
year  1867,  after  Terry's  failure,  and  after 
he  had  executed  a  deed  conveying  his 
858  *real  estate  for  the  benefit  of  certain 
Cheshire,  2  Iredell  Eq.  R.  569,  673. 
Parrish  is  produced  bearing  date  12th  Au- 
gust, 1867,  in  which  it  is  stated  that  he  had 
received  of  Bennett  Terry's  bond  for  collec- 
tion; and  this  would  seem  to  sustain  appel* 
lant's  theory  of  the  transaction.  On  the 
other  hand  Mr.  Parrish,  whose  deposition 
was  taken  by  the  appellee,  states  very  posi- 
tively, that  he  received  the  bond  from  Ben- 
nett in  the  year  1863.  At  the  time  this  dep- 
osition was  taken  the  receipt  ■  was  in  the 
possession  of  Tanner's  representatives,  their 
counsel  might  have  cross-examined  the  wit- 
ness and  called  for  an  explanation  of  the 
apparent  conflict  between  his  statement  and 
the  date  of  the  receipt.  It  was  due  to  the 
witness  that  such  an  opportunity  should  be 
afforded  him  before  any  unfavorable  infer- 
ence could  be  drawn  against  the  truth  of 
his  testimony.  Nothing  however  was  said 
about  the  receipt  until  it  was  filed  as  an  ex- 
hibit with  the  commissioner  who  was  di- 
rected to  take  the  account. 

The  receipt  does  not  necessarily  prove 
that  Mr.  Parrish  is  mistaken  with  regard  to 
the  time  the  bond  was  placed  in  his  hands. 
It  is  probable  that  the  bond  may  have  been 
sent  to  him  during  the  war  and  the  receipt 
given  on  the  day  of  its  date.  One  thing  would 
seem  to  be  clear,  if  Mr.  Parrish  is  to  be  be- 
lieved at  all,  the  bond  was  in  his  possession 
long  before  Terry  made  any  conveyances  of 
his  property,  and  before  judgments  were  re- 
covered against  him.  Mr.  Parrish  says  that 
he  as  well  as  other  atorneys  having  claims 
against  Terry  for  collection,  were  deterred 
from  bringing  suit  upon  them,  because  they 
were  afraid  that  so  soon  as  these  suits  were 
commenced  Terry  would  at  once  (give  a  pre- 
ferred deed.  As  Mr.  Parrish's  deposition  is 
very  brief,  and  covers  the  entire  ground  of 
defence,  I  will  give  his  statement  m  his  own 
words.  He  says  in  answer  to  a  question: 
854  *'*Not  long  after  October,  1863,  I  re- 
ceived from  Col.  C.  D.  Bennett,  of  Pitt- 
sylvania, a  bond  (the  one  referred  to  in  the 
question  and  in  the  proceedings  in  this  suit) 
for  collection  by  suit  or  otherwise;  I  en- 
quired into  the  pecuniary  condition  of  Dr. 
Terry,  the  defendant,  and  became  convinced 
that  it  would  be  inexpedient  and  injudicious 
to  bring  suit  on  it,  and  did  not  do  so  for 
some  time.  I  was  induced  to  believe  from 
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enquiries  that  if  suit  was  brought  Dr.  Terry 
would  be  likely  to  make  a  deed,  and  after 
consultation  with  a  number  of  lawyers  in 
active  practice  in  Prince  Edward  county, 
and  especially  with  the  late  John  W.  Wil- 
son, a  lawyer  of  distinction  and  well  known 
as  a  good  collector,  and  who,  also,  had  a 
claim  against  said  Terry,  I  became  con- 
vinced that  it  was  best  to  pursue  the  course 
above  indicated;  but  I  finally  did  bring  a 
suit  in  order  to  place  my  client  in  as  good 
a  position  as  other  creditors  who  were  seek- 
ing judgments." 

In  these  statements  he  is  corroborated  by 
the  testimony  of  other  witnesses.  Judge 
Dickenson  whose  deposition  is  filed  in  the 
record,  says — "I  am  unable  to  say  what 
would  have  been  the  effect  upon  Dr.  Terry 
or  his  creditors  of  a  suit  in  1863,  except 
from  what  occurred  in  the  winter  of  1865-6. 
Suits  were  brought  against  him  by  several 
creditors  to  the  January  rules,  1866;  and 
he  sold  and  conveyed  his  land  prior  to  the 
court  at  which  judgments  were  rendered,  so 
that  no  liens  were  obtained  on  the  land,  and 
the  judgments  were  unavailing.  Perkinson's 
bond  bad  been  in  my  hands  for  some  time. 
I  deemed  it  best  to  seek  a  judgment, 
but  my  client  was  dissatisfied  at  my  having 
subjected  him  to  the  costs  of  what  he  re- 
garded  an  unnecessary  suit." 

It  appears  indeed  that  other  creditors 
brought  suit  in  January,  1866,  and  that  Ter- 
ry very  soon  thereafter  in  anticipation  of 
the  judgments  against  him,  made  the 
%55  *sale  and  conveyance  of  his  real  es- 
tate already  referred  to  for  the  bene- 
fit of  certain  preferred  creditors,  and  not 
long  afterwards  went  into  bankruptcy.  None 
of  his  creditors  ever  realized  a  dollar  of 
their  claims,  except  those  included  in  the 
deed;  so  that  if  Bennett's  counsel  had  in- 
stituted suit  at  the  earliest  period,  other 
creditors  would  have  done  the  same;  and  if 
he  had  succeeded  in  obtaining  judgment  it  is 
almost    certain  it  would  have  availed  nothing. 

Bennett  seems  to  have  done  all  it  was  in- 
cumbent upon  him  to  do  in  the  exercise  of 
a  reasonable  diligence.  He  was  at  the  time 
sheriff  of  the  county  of  Pittsylvania,  and 
would  scarcely  be  expected  to  give  personal 
attention  to  the  collection  of  claims  due 
his  testator  from  debtors  residing  in  dis- 
tant counties.  The  country  was  then  in  a 
state  of  war.  The  currency  in  circulation 
was  greatly  depreciated,  and  down  to  the 
year  1866,  it  was  almost  impracticable  even 
to  obtain  judgments  where  the  debtor  chose 
to  interpose  objections.  It  seems  to  me 
therefore  very  clear  that  neither  Bennett 
nor  his  counsel  were  guilty  of  any  such  neg- 
ligence with  respect  to  the  bond  in  question 
as  would  convict  Bennett  of  a  devastavit  in 
the  administration  of  Tanner's  estate.  This 
view  renders  unnecessary  any  decision  of 
the  interestinfif  question  so  ably  discussed 
by  the  appelkt:'s  counsel;  and  that  is, 
whether  a  personal  representative  having 
placed  a  claim  in  the  hands  of  a  discreet 
and  reliable  lawyer  can  be  held  responsible 
for  the  debt,  if  the  lawyer  should  fail  to 
prosecute  a  suit  with  proper  diligence. 
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There  are  several  other  questions  present- 
ed in  the  petition  for  an  appeal,  but  they  in- 
volve very  trivial  sums,  and  do  not  require 
any  special  consideration.  They  were  correct- 
ly decided  by  the  circuit  court;  and  for  the 
reasons    already  stated  the  decree  is  affirmed 

Decree  affirmed. 


256    *Brown    & 
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April  Term,    1880,  Richmond. 

On  the  15th  of  January,  1828,  E,  by  deed,  recorded 
the  same  day,  in  consideration  of  "love  and  affec- 
tion,*' conveyed  to  B,  tiustee,  all  of  his  propertr. 
including  therein  several  slaves,  in  trust,  for  the  use 
of  himself  and  wife  for  their  lives,  and  at  the  death 
of  both  of  them,  for  their  surviving  children;  and 
in  case  of  the  death  of  any  of  the  children  before 
E  and  his  wife,  for  the  children  of  the  deceased 
children,  in  such  portions  as  his  children  would 
have  taken  had  they  survived  him  aou  his  wife.  B, 
the  trustee,  died  in  1832,  and  the  property  wis 
without  any  regularly  appointed  trustee  until  1862, 
when  E,  the  grantor,  instituted  proceedings  and  had 
himself  appointed  trustee  by  the  eourt.  E  Med  m 
1872  and  his  wife  in  1874.  No  child  survived  both. 
and  the  appellants — the  grandchildren — were  en- 
titled to  the  trust  estate.  Prom  the  date  of  the  deed 
to  the  death  of  E,  the  latter  continued  in  posses- 
sion of  the  trust  property,  using  it  as  his  own:  and 
between  1832  and  1862,  sold  several  of  the  alavcsk 
received  the  proceeds,  appropriated  them  to  his  ova 
use,  and  never  accounted  for  thcai  to  any  one.  la 
a  creditor's  suit  brought  for  a  settlement  of  E*s  es- 
tate, the  grandchildren  claimed  Che  proceeds  of  the 
slaves  sold  by  E,  and  that  the  debt  was  a  fiducaarr 
one,  and  as  such  entitled  to  priority.  Heu»: 

1.  Tmvteea  De  Facto— I<l«bilitr  fw 
Breaclt  of  Twrmt  "Wtk^r^  Tr«nt  S«b|««t 
Destroyed  1»efore  Clalnasintn*  Rls^kts 
Vested.* — E  was  a  trustee  de  facto  at  the  tisK 
of  the  sale,  and  although  the  property  in  the 
slavss  had  been  destroyed  by  their  emandpatioB 
before  the  rights  of  the  claimants  vested;  yet.  as 
E  was  a  trustee  at  the  time,  and  the  sale  was  a 
breach  of  trust,  he,  or  his  estate,  are  liable  to  the 
cestuis  que  trust  for  the  proceeds.  Where  a 
trustee  acts  within  the  line  of  his  duty,  he  will 
be  responsible  for  no  unavoidable  loss;  but  where 
he  commits  a  breach  of  trust,  he  must  accoust 
for  the  property  in  all  events. 


'Reviewed  and  distinguished  in  Pannill's  Adm'r  v. 
Calloway's  Comm..   78  Va.   387. 
Trustees — Breacb     of     Trost — I.lAbUtty.~- 

As  affirming  the  decision  stated  in  the  first  headnolc 
of  the  leading  case  that  the  emancipation  of  slaves 
was  immaterial  as  affecting  the  liability  of  a  trustee 
who  had,  prior  thereto,  sold  slaves  committed  to  hiB 
in  trust,  see  Loving  v.  Ashlin's  Adm'r,  76  Va.  ^7. 

Same — Sale  of  Trast  Sabject — ^Rlvlit  of 
Beneflclary. — The  doctrine  stated  in  the  leadiaf 
case  as  to  the  right  of  the  beneficiary  where  the 
trustee  commits  a  breach  of  trust  by  a  sale  of  the 
trust  subject  is  approved  in  Loving  v.  AshHaH 
Adm'r,  7-6  Va.  907;  Pettyjohn's  Ex'or  v.  Woodroofs 
Ex'or,   77   Va,   507;    2  Mm.  Inst.    (4th  Ed.)    244. 
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of    Tr«at— LlAblllty.*— 

^Vhere   one   Mmimrw   to   act  in   relation   to  trust 

property    without    just    autkority,    however 

JU7  ^««  f^f  m«7  be  his  conduct,  *be  will  be 

held  responsible  for  the  capital  and  income, 

to  the  same  extent  as  if  he  had    been  de  jure  trustee. 

8.   SsiBse— «•»•— PrIorttT   of   Claim   for.— 

The  debt  is  entitled  to  priority  as  a  fiduciary  one, 

in  the  <Kstribatk>n  of  the  assets  of  the  decedent. 

4.  Traateea — CoAe  Constrved.f — The  term 
"trustee,"  as  used  in  the  Code,  eh.  126,  I  25, 
must  be  understood  in  the  restricted  sense  of  an 
express  trustee,  as  distinguished  from  trustee  in 
a  general  sense,  by  construction  or  implication 
of  law;  and  E,  by  qualifying  as  trustee  in  1862, 
became  such  express  trustee,  and  liable  as  such 
for  the  amount  which  he  owed  whilst  acting  as 
trustee  de  facto,  and  should  have  paid  to  himself. 

5.  Limltsitloa  of  Actions — Csise  sit  Bar. — 
The  clatni  is  not  barred  by  the  statute  of  limitations. 

This  was  a  creditor's  bill  in  the  circuit 
court  of  Lunenburg  county  brought  by  J. 
W.  Ellis,  sheriff  of  said  county  and  as  such 
administrator  with  the  will  annexed  of  Con- 
stance Lambert,  deceased,  against  the  ad- 
ministrator of  Upton  Edmondson,  deceased, 
and  the  three  grandchildren  of  said  Upton 
Edmondson  as  his  distributees  and  heirs,  to 
subject  the  estate  real  and  personal  to  the 
payment  of  a  debt  of  $3,000  due  from  said 
Edmondson   to  the  plaintiffs  testatrix. 

These  gri'stnd children  were  Upton  Brown, 
Carrie,  who  had  married  E.  N.  Gills,  and 
Fanny  the  wife  of  W.  W.  Phillips.  These 
parties  answered,  claiming  that  under  a  deed 
executed  in  1828,  by  Upton  Edmondson  and 
his   wife,   certain  real  estate*  and  a  number  of 

^ves  had  been  conveyed  in  trust  for  the 
grantors  during  their  lives,  and  remainder  to 
their  children,  and  the  descendants  of  such  of 
their  children  as  should  die  in  the  life  time  of 
the  grantors;  that  the  trustee  died  in  1832, 
and  that  Upton  Edmondson  who  had  held  the 
said  slaves  in  his  possession  after  the  death 
of  the  trustee  sold  several  of  them,  and  had 
applied  the  purchase  money  of  two  of  them, 
to  pay  for  the  building  of  a  mill  of  which  he 
held  a  one-third  interest,  and  had 
258  ^appropriated  the  purchase  monev  of 
the  other  slaves  to  his  own  use.  That 
by  a  decree  of  the  county  court  of  Lunen- 
burg made  in  1862  said  Upton  Edmondson 
was  appointed  trustee  in  said  deed.  They 
*  claim  that  they  are  entitled  to  have  his 
mill  property  as  having  been  paid  for  by  the 
proceeds  of  the  sale  of  two  of  these  slaves, 
and  that  for  the  purchase  money  of  the  other 
slaves  sold  they  are  fiduciary  creditors  and 
entitled  to  rank  as  such  in  the  distribution  of 
his  estate  among  his  creditors. 


'Trustees  De  Facto — Liability. — Doctrine  of 
second  hcadnote  approved  in  Pannill's  Adm'r  v. 
Calloway's  Comm.,  78  Va.  387.  See  also  Allen's 
Kx'x  V.   Shriver's  Adm'r,  8l    Va.   174. 

tSame — Code  Provlaloa  Constmed. — As  to 
the  fourth  headndte.  see  2  Min.  Inst.  (4th  Ed.)    244,  245. 

Tr«stee« — Indebtedness  to  Tmnt  Fnnd. — 
Ihe  rule  stated  as  to  the  duty  and  liability  of  a 
trustee  who  is  indebted  to  the  trust  fund  is  cited 
with  approval  in  Cafkie's  Rx'ors  v.  Harrison  et  aL, 
76  Va.  85;    Thurston's  Adm'r  v.  Sinclair,  79  Va.  112. 


There  was  a  decree  for  an  account  of  the 
debts  of  Edmondson  and  their  priorities,  and 
also  of  his  estate  real  and  personal.  And  the 
commissioner  in  his  report,  stated  the  claims 
of  the  fiduciaries  under  the  deed  of  1828,  for 
the  purchase  money  of  five  of  the  slaves, 
stated  upon  the  evidence  at  $5,000,  as  a  pre- 
ferred debt;  and  he  reported  Edmondson's 
title  to  one-third  of  twenty-five  acres  of  land 
including  the  mill  which  he  estimated  $1,- 
033.33.  To  the  report  as  to  the  debt  for 
$5,000,  the  plaintiff  excepted:  1st.  Because 
it  was  barred  by  the  statute  of  limitations. 
2d.  If  not  so  barred  the  commissioner  erred 
in  treating  it  as  a  fiduciary  debt  entitled  to 
priority  in  the  administration  of  Edmond- 
son's estate.  3d.  That  there  was  no  sufficient 
evidence  that  he  sold  any  greater  interest 
in  the  slaves  than  he  and  his  wife  were  en- 
titled to  under  the  deed.  4th.  That  the  com- 
missioner erred  in  reporting  that  the  pro- 
ceeds of  the  two  slaves  were  invested  by  Ed- 
mondson in  the  mill  property,  there  being 
no  sufficient  evidence  of  the  fact. 

The  cause  came  on  to  be  heard  on  the  18th 
of  May,  1876,  when  the  court  sustained  the 
first,  second  and  fourth  exceptions  of  the 
plaintiff,  and  overruled  the  third;  and  held 
that  the  debt  of  the  defendants  Upton 
Brown.  &c.,  was  not  a  fiduciary  debt  against 
the  estate  of  Edmondson  and  entitled 
869  to  priority  over  other  debts,  *and  fur- 
ther that  it  was  barred  by  the  statute 
of  limitations.  And  thereupon  Upton  Brown. 
Phillips  and  wife  and  Gills  and  wife  applied 
to  a  judge  of  this  court  for  an  appeal;  which 
was  awarded.  The  facts  are  stated  by  Judge 
Burks  in  his  opinion. 

Jones  &  Bouldin  and  F.  W.  Christian,  for 
the  appellants. 

S.  D.  Davies  and  F.  D.  Irving,  for  the 
appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

Upton  Edmondson,  by  deed  of  date  Janu- 
ary 15,  1828,  and  recorded  the  same  day,  in 
consideration,  as  therein  expressed,  of  the 
love  and  affection  which  he  entertained  for 
his  wife  and  child  and  in  order  to  secure  a 
support  for  them,  conveyed  all  of  his  prop- 
erty, real  and  personal,  among  the  latter  a 
number  of  slaves,  to  William  Bagley,  in 
trust  as  follows:  "The  said  William  Bagley 
and  his  heirs  shall  permit  the  profits  of  all 
the  property  hereby  conveyed  to  go  to  the 
support  and  maintenance  of  the  said  'Upton 
Edmondson  and  Frances  his  wife  and  his 
child  now  living  and  the  children  which  the 
said  Upton  may  hereafter  have,  so  long  as 
the  said  Upton  and  Frances  his  wife,  or 
either  of  them,  shall  live,  and  after  their 
death,  the  said  Wm.  Bagley  shall  convey 
the  aforesaid  property  to  the  said  Upton 
Edmondson's  children  then  living;  and  if 
any  of  said  children  shall  have  died  be- 
fore the  death  of  both  the  said  Upton  and 

his     wife, living  child  or  children  shall 

take  the  portion  which  its  or  their  father 
rr  mother  (as  the  case  may  be)  would  have 
been  entitled  to  if  then  living." 
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enquiries  that  if  suit  was  brought  Dr.  Terry 
would  be  likely  to  make  a  deed,  and  after 
consultation  with  a  number  of  lawyers  in 


There  are  several  other  questions  present- 
ed in  the  petition  for  an  appeal,  but  they  in- 
volve very  trivial   sums,  and  do  not   require 


ly  decided  by  the  circuit   court;  and   for  the 
reasons    already  stated  the  decree  is  af&rmed 

Decree  affirmed. 


active   practice   in    Prince    Edward    county,    any  special  consideration.  They  were  correct- 
and  especially  with  the  late  John  W.  Wil-    '"   -"--'-'-J'-    *«-       --      -  ^        ,    , 

son,  a  lawyer  of  distinction  and  well  known 
as  a  good  collector,  and  who.  also,  had  a 
claim  against  said  Terry,  I  became  con- 
vinced that  it  was  best  to  pursue  the  course 
above  indicated;  but  I  finally  did  bring  a 
suit  in  order  to  place  my  client  in  as  good 
a  position  as  other  creditors  who  were  seek- 
ing judgments." 

In  these  statements  he  is  corroborated  by 
the  testimony  of  other  witnesses.  Judge 
Dickenson  whose  deposition  is  filed  in  the 
record,  says — "I  am  unable  to  say  what 
would  have  been  the  effect  upon  Dr.  Terry 
or  his  creditors  of  a  suit  in  1863,  except 
from  what  occurred  in  the  winter  of  1865-6. 
Suits  were  brought  against  him  by  several 
creditors  to  the  January  rules,  1866;  and 
he  sold  and  conveyed  his  land  prior  to  the 
court  at  which  judgments  were  rendered,  so 
that  no  liens  were  obtained  on  the  land,  and 
the  judgments  were  unavailing.  Perkinson's 
bond  had  been  in  my  hands  for  some  time. 
I  deemed  it  best  to  seek  a  judgment, 
but  my  client  was  dissatisfied  at  my  having 
subjected  him  to  the  costs  of  what  he  re- 
garded  an  unnecessary  suit." 

It  appears  indeed  that  other  creditors 
brought  suit  in  January,  1866,  and  that  Ter- 
ry very  soon  thereafter  in  anticipation  of 
the  judgments  against  him,  made  the 
S5S  *sale  and  conveyance  of  his  real  es- 
tate already  referred  to  for  the  bene- 
fit of  certain  preferred  creditors,  and  not 
long  afterwards  went  into  bankruptcy.  None 
of  his  creditors  ever  realized  a  dollar  of 
their  claims,  except  those  included  in  the 
deed;  so  that  if  Bennett's  counsel  had  in- 
stituted suit  at  the  earliest  period,  other 
creditors  would  have  done  the  same;  and  if 
he  had  succeeded  in  obtaining  judgment  it  is 
almost    certain  it  would  have  availed  nothing. 

Bennett  seems  to  have  done  all  it  was  in- 
cumbent upon  him  to  do  in  the  exercise  of 
a  reasonable  diligence.  He  was  at  the  time 
sheriff  of  the  county  of  Pittsylvania,  and 
would  scarcely  be  expected  to  give  personal 
attention  to  the  collection  of  claims  due 
his  testator  from  debtors  residing  in  dis- 
tant counties.  The  country  was  then  in  a 
state  of  war.  The  currency  in  circulation 
was  greatly  depreciated,  and  down  to  the 
year  1866,  it  was  almost  impracticable  even 
to  obtain  judgments  where  the  debtor  chose 
to  interpose  objections.  It  seems  to  me 
therefore  very  clear  that  neither  Bennett 
nor  his  counsel  were  guilty  of  any  such  neg- 
ligence with  respect  to  the  bond  m  question 
as  would  convict  Bennett  of  a  devastavit  in 
the  administration  of  Tanner's  estate.  This 
view  renders  unnecessary  any  decision  of 
the  interestinfif  question  so  ably  discussed 
by  the  appelleti's  counsel;  and  that  is, 
whether  a  personal  representative  having 
placed  a  claim  in  the  hands  of  a  discreet 
and  reliable  lawyer  can  be  held  responsible 
for  the  debt,  if  the  lawyer  should  fail  to 
prosecute  a  suit  with  proper  diligence. 


256    *Brown    ft    als.    v.    Lambert's    AdmV 
&  ab. 

April  Term,    1880,  Richmond. 

On  the  15th  of  January,  1828,  E,  by  deed,  recorded 
the  same  day,  in  consideration  of  "love  and  affec- 
tion," conveyed  to  B,  tiustee,  all  of  his  property, 
including  therein  several  slaves,  in  trust,  for  the  ose 
of  himself  and  wife  for  their  lives,  and  at  the  death 
of  both  of  them,  for  their  surviving  children;  and 
in  case  of  the  death  of  any  of  the  children  before 
E  and  his  wife,  for  the  children  of  the  deceased 
children,  in  such  portions  as  his  children  wosld 
have  taken  had  they  survived  him  anu  his  wife.  B. 
the  trustee,  died  in  1832,  and  the  profwrty  was 
without  any  regularly  appointed  trustee  until  186Z, 
when  E*  the  grantor,  instituted  proceeding  and  had 
himself  appointed  trustee  by  the  eourt.  E  Aed  in 
1872  and  his  wife  in  1874.  No  child  surrtvcd  both, 
and  the  appellants — ^the  grandchildren — were  en- 
titled to  the  trust  estate.  Prom  the  date  of  the  deed 
to  the  death  of  E,  the  latter  continued  in  posses- 
sion of  the  trust  property,  namg  it  as  his  own;  and 
between  1832  and  1862,  sold  several  of  the  slaves, 
received  the  proceeds,  appropriated  them  to  his  o«a 
use,  and  never  accounted  for  thcai  to  any  one.  la 
a  creditor's  suit  brought  for  a  settlement  of  E*s  es- 
tate, the  grandchildren  claimed  the  proceeds  of  the 
slaves  sold  by  E,  and  that  the  debt  was  a  fidndaiy 
one,  and  as  such  entitled  to  priority.  Hcu>: 

1.  Tmvteea  De  Facto— I<i«l»ilitr  f«r 
Breaclt  of  Tmmt  "WlaeFe  Trvot  So^Jcet 
Deatrored  l»efore  Clalnaanto'  Rls^kts 
Veated.* — E  was  a  tniatee  de  facto  at  the  tiae 
of  the  sale,  and  although  the  property  in  Ihe 
slavM  had  been  destroyed  by  their  eraancipatioa 
before  the  rights  of  the  claimants  vested;  yet.  ai 
E  was  a  trustee  at  the  time,  and  the  sale  was  a 
breach  of  trust,  he,  or  his  estate,  are  liable  to  the 
ctshtis  que  trust  for  the  proceeds.  Where  a 
trustee  acts  within  the  line  of  his  daty,  he  will 
be  responsible  for  no  unavoidable  loss;  hat  where 
he  commits  a  breach  of  traat,  he  must  accoest 
for  the  property  in  all  events. 


'Reviewed  and  distinguished  in   Panniirs  Adm'r  v. 
Calloway's  Comm.,   78  Va.   387. 
Trnateea — Breacb     of     Traat — l^iaMllty. — 

As  affirming  the  decision  stated  in  the  first  headaote 
of  the  leading  case  that  the  emancipation  of  slaves 
was  immaterial  as  affecting  the  liability  of  a  trastee 
who  had,  prior  thereto,  sold  slaves  committed  to  hia 
in  trust,  see  Loving  v.  Ashlin's  Adm'r,  76  Va.   ^7. 

Saaae— Sale  of  Traat  Sabjeet— RtcliC  of 
Beaefldary. — The  doctrine  stated  in  the  leadiog 
case  as  to  the  right  of  the  beneficiary  where  the 
trustee  commits  a  breach  of  trust  by  a  sale  of  the 
trust  subject  is  approved  in  Loving  v.  Ashlia's 
Adm'r,  76  Va.  907;  Pettyjohn's  Ex'or  v.  WcK>droofs 
Ex'or,   77  Va,   507;     2  Min.   Inst.    (4th   Ed.)    244. 
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a.  Same— Breach    of    Traat— I^labllltr.*— 

^Vhere  one   Mwimifn   to   act  in   relation   to  trust 

praperty    without    just    autkority,    however 

SS7  ^*^  fi^'  may  be  his  conduct,  *be  will  be 

held  responsible  for  the  capital  and  income, 

to  the  same  extent  as  if  he  had    been  de  jure  trustee. 

8.   Same— Sano— PrIerttT   of   Claim  for.— 

The  debt  is  entitled  to  priority  as  a  fiduciary  one, 

in  the  <Kstribution  of  the  assets  of  the  decedent. 

4.  Trust eea — CoAe  CoBStraed.t — The  term 
"trustee,"  as  used  in  the  Code,  ch.  126,  I  25, 
must  be  understood  in  the  restricted  sense  of  an 
express  trustee,  as  distinguished  from  trustee  in 
a  general  sense,  by  construction  or  implication 
of  law;  and  E,  by  qualifying  as  trustee  in  1862, 
became  such  express  trustee,  and  liable  as  such 
for  the  amount  which  he  owed  whilst  acting  as 
trustee  de  facto,  and  should  have  paid  to  himself. 

5.  Limltatloa  of  Actiona — Case  at  Bar. — 
The  claim  is  not  barred  by  the  statute  of  limitations. 

This  was  a  creditor's  bill  in  the  circuit 
court  of  Lunenburg  county  brought  by  J. 
W.  Ellis,  sheriff  of  said  county  and  as  such 
administrator  with  the  will  annexed  of  Con- 
stance Lambert,  deceased,  against  the  ad- 
ministrator of  Upton  Edmondson,  deceased, 
and  the  three  grandchildren  of  said  Upton 
Edmondson  as  his  distributees  and  heirs,  to 
subject  the  estate  real  and  personal  to  the 
payment  of  a  debt  of  $3,000  due  from  said 
Edmondson  to  the  plaintiff's  testatrix. 

These  grandchildren  were  Upton  Brown. 
Carrie,  who  had  married  E.  N.  Gills,  and 
Fanny  the  wife  of  W.  W.  Phillips.  These 
parties  answered,  claiming  that  under  a  deed 
executed  in  1828,  by  Upton  Edmondson  and 
his  wife,  certain  real  estat**  and  a  number  of 
-^ves  had  been  conveyed  in  trust  for  the 
grantors  during  their  lives,  and  remainder  to 
their  children,  and  the  descendants  of  such  of 
their  children  as  should  die  in  the  life  time  of 
the  grantors;  that  the  trustee  died  in  1832, 
and  that  Upton  Edmondson  who  had  held  the 
said  slaves  in  his  possession  after  the  death 
of  the  trustee  sold  several  of  them,  and  had 
applied  the  purchase  money  of  two  of  them, 
to  pay  for  the  building  of  a  mill  of  which  he 

held    a    one-third    interest,    and    had 
2ff8      *appropriated  the  purchase  monev  of 

the  other  slaves  to  his  own  use.  That 
by  a  decree  of  the  county  court  of  Lunen- 
burg made  in  1862  said  Upton  Edmondson 
was  appointed  trustee  in  said  deed.  They 
'  claim  that  they  are  entitled  to  have  his 
mill  property  as  having  been  paid  for  by  the 
proceeds  of  the  sale  of  two  of  these  slaves, 
and  that  for  the  purchase  money  of  the  other 
slaves  sold  they  are  fiduciary  creditors  and 
entitled  to  rank  as  such  in  the  distribution  of 
his  estate  among  his  creditors. 


*Tniateea  De  Facto — Iiiablllty. — Doctrine  of 
second  headnote  approved  in  Pannill's  Adm'r  v. 
Calloway's  Comm.,  78  Va.  387.  See  also  Allen's 
Ex'x   y.   Shriver's  Adm'r,  81   Va.   174. 

tSame — Code  ProvlMlon  Conatmed. — As  to 
the  fourth  headndte.  see  2  Min.  Inst.  (4th  Ed.)    244,  245. 

Trastees — ladebtedneaa  to  Tmnt  Fund. — 
Ihe  rule  stated  as  to  the  duty  and  liability  of  a 
trustee  who  is  indebted  to  the  trust  fund  is  cited 
with  approval  in  Ca.«^kic's  Ex'ors  v.  Harrison  et  aL, 
76  Va.  85;    Thurston's  Adm'r  v.  Sinclair,  79  Va.  112. 


There  was  a  decree  for  an  account  of  the 
debts  of  Edmondson  and  their  priorities,  and 
also  of  his  estate  real  and  personal.  And  the 
commissioner  in  his  report,  stated  the  claims 
of  the  fiduciaries  under  the  deed  of  1828,  for 
the  purchase  money  of  five  of  the  slaves, 
stated  upon  the  evidence  at  $5,000,  as  a  pre- 
ferred debt;  and  he  reported  Edmondson's 
title  to  one-third  of  twenty-five  acres  of  land 
including  the  mill  which  he  estimated  $1,- 
033.33.  To  the  report  as  to  the  debt  for 
$5,000,  the  plaintiff  excepted:  1st.  Because 
it  was  barred  by  the  statute  of  limitations. 
2d.  If  not  so  barred  the  commissioner  erred 
in  treating  it  as  a  fiduciary  debt  entitled  to 
priority  in  the  administration  of  Edmond- 
son's estate.  3d.  That  there  was  no  sufficient 
evidence  that  he  sold  any  greater  interest 
in  the  slaves  than  he  and  his  wife  were  en- 
titled to  under  the  deed.  4th.  That  the  com- 
missioner erred  in  reporting  that  the  pro- 
ceeds of  the  two  slaves  were  invested  by  Ed- 
mondson in  the  mill  property,  there  being 
no  sufficient  evidence  of  the  fact. 

The  cause  came  on  to  be  heard  on  the  18th 
of  May,  1876,  when  the  court  sustained  the 
fijrst,  second  and  fourth  exceptions  of  the 
plaintiff,  and  overruled  the  third;  and  held 
that  the  debt  of  the  defendants  Upton 
Brown.  &c.,  was  not  a  fiduciary  debt  against 
the  estate  of  Edmondson  and  entitled 
259  to  priority  over  other  debts,  ♦and  fur- 
ther that  it  was  barred  by  the  statute 
of  limitations.  And  thereupon  Upton  Brown, 
Phillips  and  wife  and  Gills  and  wife  applied 
to  a  judge  of  this  court  for  an  appeal;  which 
was  awarded.  The  facts  are  stated  by  Judge 
Burks  in  his  opinion. 

Jones  &  Bouldin  and  F.  W.  Christian,  for 
the  appellants. 

S.  D.  Davies  and  F.  D.  Irving,  for  the 
appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

Upton  Edmondson,  by  deed  of  date  Janu- 
ary 15,  1828,  and  recorded  the  same  day,  in 
consideration,  as  therein  expressed,  of  the 
love  and  affection  which  he  entertained  for 
his  wife  and  child  and  in  order  to  secure  a 
support  for  them,  conveyed  all  of  his  prop- 
erty, real  and  personal,  among  the  latter  a 
number  of  slaves,  to  William  Bagley,  in 
trust  as  follows:  "The  said  William  Bagley 
and  his  heirs  shall  permit  the  profits  of  all 
the  property  hereby  conveyed  to  go  to  the 
support  and  maintenance  of  the  said  -Upton 
Edmondson  and  Frances  his  wife  and  his 
child  now  living  and  the  children  which  the 
said  Upton  may  hereafter  have,  so  long  as 
the  said  Upton  and  Frances  his  wife,  or 
either  of  them,  shall  live,  and  after  their 
death,  the  said  Wm.  Bagley  shall  convey 
the  aforesaid  property  to  the  said  Upton 
Edmondson's  children  then  living;  and  if 
any  of  said  children  shall  have  died  be- 
fore the  death  of  both  the  said  Upton  and 

his      wife, living  child   or  children   shall 

take  the  portion  which  its  or  their  father 
rr  mother  (as  the  case  may  be)  would  have 
been  entitled  to  if  then  living." 
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The  deed  contains  this  further  provision: 
"And  it  is  hereby  understood  that  it 
MO  is  not  the  design  of  this  Meed  to  de- 
fraud any  one  of  the  creditors  of  said 
Upton  of  any  just  and  legal  claims  they  may 
now  have  against  him,  but  said  William 
Bagley  and  his  heirs  shall  have  the  property 
hereby  conveyed  for  the  uses  aforesaid,  free 
from  and  not  subject  to  the  control,  con- 
tracts or  debts  which  the  said  Upton  may 
hereafter  enter  into  or  incur." 

Bagley  (the  trustee)  died  in  1832.  The 
estate  was  without  any  regularly  appointed 
trustee  from  that  time  until  1862,  when  Up- 
ton Edmondson  was  appointed  trustee  by 
the  county  court  of  Lunenburg  cjounty  in 
proceedings  had  on  a  bill  in  chancery  filed 
by  him  in  the  names  of  himself  and  his 
wife  against  his  grandchildren,  who  are  ap- 
pellants here.  He  died  in  1872.  His  wife 
survived  him  and  died  in  1874.  The  grand- 
children aforesaid,  who  survived  her,  it  is 
admitted,  are  alone  entitled  to  the  trust 
property,  or  what  remains  of  it,  under  the 
limitations   of  the  deed  of   1828. 

From  the  death  of  Bagley  in  1832  until  the 
death  of  Upton  Edmondson  in  1872,  and 
probably  from  the  date  of  the  deed  (1828),  a 
period  of  forty  years,  the  latter  continued 
in  the  possession  of  the  trust  property, 
managing,  controlling  and  using  it  pretty 
much  as  if  he  had  the  absolute  ownership; 
and  in  the  interval  between  1832  and  1862  he 
sold  several  of  the  trust  slaves,  received  the 
proceeds,  appropriated  them  to  his  own  use, 
and  never  accounted  for  the  same  or  any  part 
thereof  to  the  appellants  or  to  any  other 
person. 

The  claim  of  the  appellants  is,  that  the 
estate  of  Upton  Edmondson  is  liable  to 
them  for  these  proceeds;  that  they  consti- 
tuted a  trust  fund  in  his  hands;  that  a  por- 
tion (the  price  of  two  of  the  slaves)  was  in- 
vested by  him  in  certain  mill  property  in  the 
proceedings  mentioned,  which,  at  their  op- 
tion, shall  be  treated  as  trust  property;  and 
that  as  to  the  residue  of  said  proceeds  (the 
price  obtained  for  three  other  slaves). 
Ml  and  *indeed  as  to  the  whole  proceeds, 
if  no  portion  was  invested  as  afore- 
said, the  liability  of  the  decedent's  estate  is 
for  a  debt  due  by  him  as  "trustee  for  per- 
sons under  disabilities."  and  that  such  debt 
is  entitled,  in  the  application  of  the  assets 
of  the  decedent  to  the  satisfaction  of  the 
den^ands  against  him,  to  the  priority  ac- 
corded to  fiduciary  debts  by  our  statute 
regulating  the  order  in  which  debts  of  a 
decedent  shall  be  paid  by  his  personal  rep- 
resentative. See  Code  of  1873,  ch.  126,  §  25; 
Acts   of  1869-70,  p.   428. 

Upon  exceptions  taken  to  the  commis- 
sioner's report  made  under  orders  direct- 
ing accounts,  the  circuit  court,  while  of 
opinion  that  Upton  Edmondson  sold  the  ab- 
solute estate  in  the  slaves  was  yet  further 
of  opinion,  that  no  portion  of  the  proceeds 
of  sale  was  invested  in  the  mill  property, 
that  the  claim  of  the  appellants  was  not  a 
fiduciary  debt  entitled  to  priority  in  the 
administration  of  the  assets  of  said  deced- 
ent, and,  moreover,  that  the  claim  was  bar- 


red by  the  act  of  limitations.  The  decree  of 
the  court,  the  same  appealed  from,  was  in 
conformity  with  this  opinioB. 

By  recurring  to  the  extract  from  the  deed, 
it  will  be  seen,  that  the  remainder  in  the 
trust  property  is  limited  to  the  chtldreB  of 
the  grantor  who  may  be  living  at  the  death 
of  the  survivor  of  himself  and  his  wife,  and 
to  the  descendants  of  such  of  them  as  shall 
have  theretofore  died.  The  limitation  there- 
fore is  contingent  as  to  the  persons  toUke 
the  remainder,  and  at  the  time  the  estate 
vested  in  Upton  Edmondson's  grandchil- 
dren, all  property  in  the  slaves  covered  by 
the  deed  had  perished  by  the  results  of  the 
late  war.  How  far  and  in  what  manner,  if 
at  all,  the  rights  of  the  appellants  in  the  pres- 
ent case  might  be  effected  by  this  state  of 
facts  was  a  question  suggested  to  the  minds 
of  some  of  the  judges  by  reading  the  record 
after  the  cause  had  been  submitted, 
209  and  as  that  question  had  not  been  *ar- 
gucd  before  the  court,  counsel  were 
invited  to  present  their  views  upon  it.  which 
they  have  done  in  notes  giving  us  much  aid 
in  our  investigations.  We  shall  dispose  of 
that  question  first. 

It  is  argued  for  the  appellee,  that  if  Up- 
ton Edmondson  had  not  sold  the  slaves  the 
property  in  them  would  have  been  inevitably 
destroyed  by  the  cause  which  effected  their 
emancipation  before  the  rights  of  the  ap- 
pellants vested,  and  therefore  they  were 
not  injured  by  the  sale  and  conversion,  al- 
though Edmondson  may  have  been  bene- 
fitted thereby,  and  not  being  injured,  they 
are  entitled  to  no  relief. 

To  this  it  is  replied  for  the  appellants, 
that  their  claim  is  not  for  damages  as  for  a 
trespass,  where  the  recovery  is  measured 
by  the  extent  of  the  injury  done,  but  that 
their  claim  rests  on  equitable  principles  pe- 
culiar to  trust  estates;  that  the  slaves  wbcs 
sold  were  trust  property;  that  Edmondson 
was  a  trustee;  that  the  sale  was  a  breach  of 
trust;  that  the  appellants  are  cestuts  que 
trust,  and  have  the  right  to  treat  the  pro- 
ceeds of  sale  as  trust  funds,  although  the  or- 
iginal trust  property  would  have  inevitably 
perished  if  it  had  not  been  converted.  We 
think  this  is  the  correct  view  of  the  case. 

The  doctrine  is  elementary,  that  where  a 
trustee  commits  a  breach  of  trust  by  a  sale 
of  the  trust  subject  without  authority,  the 
cestui  que  trust  (beneficiary)  may,  at  his  op- 
tion, disaffirm  the  sale  and  pursue  the  prop- 
erty in  the  hands  of  a  volunteer  or  a  pur- 
chaser for  value  with  notice  of  the  trust,  or 
he  may  affirm  the  sale  and  resort  to  the 
proceeds  in  the  hands  of  the  trustee,  if  they 
can  be  identified,  or  if  they  have  beea  in- 
vested or  converted  into  other  property  held 
by  the  trustee,  or  a  volunteer,  or  purchaser 
with  notice,  and  can  be  distinctly  traced,  he 
may,  if  he  elect  to  do  so,  take  such  pro^ 
erty  in  lieu  of  the  proceeds  so  ia- 
863  vested  or  ♦converted,  or  if  he  elect 
not  to  do  that,  he  may  have  his  rem- 
edv  personally  against  the  trustee. 

The  option  in  such  case,  says  Judge  Sfeorv 
is  exdutfvcly  given  to  the  cestui  que  trust. 
and  is  given  to  htm  for  the  wisest  purposes 
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aod  upon  the  soundest  public  policy.  It  is 
to  aid  in  the  maintenance  of  right  and  in 
the  suppression  of  meditated  wrong.  Oliver 
&  others  v.  Piatt,  3  How.  (U.  S.  R.)  333, 
401.  "The  rule  in  equity,"  says  the  same 
eminent  authority,  "is,  that  all  the  gain  made 
by  the  trustee,  by  a  wrongful  appropriation 
of  the  trust  fund,  shall  go  the  cestui  que 
trust,  and  all  the  loses  shall  be  borne  by 
the  trustee  himself."  Ibid. 

And  if  there  is  a  breach  of  trust  and  an  in- 
stable calamity  destroys  the  property,  the 
trustee  must  account  tor  it.  2  Perry  on 
Trusts,  §  847,  and  cases  cited.  If  he  acts 
strictly  within  the  line  of  his  duty,  he  will 
be  responsible  for  no  loss;  but  if  he  varies 
from  his  duty,  he  must  account  for  the 
property  in  all  events.    Ibid..  §  847. 

Was,  then,  Upton  Edmondson  a  trustee 
at  the  time  he  sold  the  slaves  in  question, 
is  the  first  inquiry.  He  had  not  been  regu- 
larly appointed  such,  but  he  had  a  direct 
equitable  interest  for  life  in  the  subject  and 
■was  in  possession.  He  was  not  wrongfully 
in  possession.  He  was  not  a  trespasser. 

In  Tabb's  curator  v.  Cabell  &  others,  17 
Gratt.  160, 172,  Judge  Joynes,  in  his  opinion 
concurred  in  by  Judge  Moncure  (only  two 
judges  sitting),  said,  that  "in  the  view  of  a 
court  of  equity,  Mrs.  Cabell  as  tenant  for  life 
of  the  slaves  bequeathed  to  her  for  life,  re- 
mainder to  her  children,  was  regarded  a 
trustee;"  citing  as  authorities  for  this  propo- 
sition. Fearne  on  Rem.  414;  1  McCord's  Ch. 
R.  227.  Swann  V.  Ligan;  1  Georgia  Decisions 
109,  Martin  v,  Greer.  See  also  Cheshire  v. 
Cheshire,  2  Iredell  Eq.  569,  573. 
264  ♦If  this  proposition  be  correct  in  re- 
lation to  a  legal  estate,  it  would  seem 
to  apply  with  at  least  equal  force  to  the  life 
tenant,  in  possession,  of  an  equitable  estate. 
But  there  is  another  principle  which  seems 
applicable  to  this  case,  and  that  is,  that  if  a 
person  assumes  to  act  as  trustee,  he  shall  be 
treated  in  equity  as  trustee,  whether  he  has 
been  duly  appointed  such  or  not.  "There  is 
no  rule  of  equity  law  applicable  to  trusts." 
says  Judge  Story,  "which  is  more  uniformly 
acted  upon  by  the  courts  than  that  one  who 
assumes  to  act  in  relation  to  trust  property, 
without  just  authority,  however  bona  fide 
may  be  his  conduct,  shall  be  held  responsi- 
ble both  for  the  capital  and  income,  to  the 
same  extent  as  if  he  had  been  de  jure  trus- 
tee." 2  Story's  Eq.  Juris.,  §  261c.  See  also 
2  Perry  on  Trusts,  §  846,  and  authorities 
there  cited. 

Now,  in  the  case  before  us.  the  trustee 
appointed  by  the  deed  was  dead.  Upton 
Edmondson,  one  of  the  immediate  beneficia- 
ries, was  in  possession  of  the  trust  property. 
On  a  bill  filed  for  the  purpose,  he  might  have 
had  himself  or  another  appointed  trustee  at 
once.  He  neglected  or  did  not  choose  to  do 
so.  For  thirty  years  before  his  appointment 
he  held  possession  of  the  property  and  was 
all  the  time,  to  all  intents  and  purposes,  trus- 
tee de  facto.  While  it  was  his  right  to  receive 
the  profits  and  income  for  the  use  of  himself 
and  his  family,  it  was  at  the  same  time 
plainly  his  duty  to  take  care  of  and  preserve 
the  corpus  of  the  estate  for  the  remaindermen. 


especially  when,  from  the  limitation  under 
the  deed  and  their  relation  to  the  subject, 
they  had  no  very  adequate  means,  if  any  at 
all,  of  protecting  their  own  interest.  He  cer- 
tainly had  no  right  to  make  sale  of  the  prop- 
erty. If  such  sale  were  necessary  or  proper, 
a  court  of  equity,  its  aid  being  invoked,- 
would  have  ordered  it  and  secured  or  di- 
rected the  application  of  the  proceeds. . 

265  Indeed,  it  would  seem,  that  ♦he  had 
no    interest    in    the    property    which 

could  be  aliened  by  him.  The  trust,  as  to  the 
immediate  beneficiaries,  was  a  blended  one, 
such  as  is  occasionally  created  in  family 
settlements.  He  had  no  separate  distinct  in- 
terest or  estate  which  he  could  dispose  of. 
Nickell  &  Miller  r.  Handley,  10  Gratt.  336; 
Markham   v.  Guerrant  & Watkins,  4 Leigh  279. 

The  sale  by  him  was  of  the  absolute  estate 
in  the  slaves.  This  is  shown  by  the  prices 
obtained  and  other  circumstances.  It  was 
therefore  a  palpable  breach  of  trust,  and, 
upon  the  principles  already  enunciated,  he 
was  accountable  therefor  to  the  remainder- 
men, who  stood  in  relation  to  him  as  cestuis 
que  trust.  The  proceeds  of  sale  in  his  hands 
were  subject  to  the  trusts  under  the  deed,  at 
the  option  of  the  cestui  que  trust.  They  had 
the  right  to  follow  those  proceeds  into  any 
property  in  his  hands  in  which  they  had  been 
invested  or  into  which  they  had  been  con- 
verted, or,  at  their  option,  to  proceed  against 
him  personally,  or  against  his  estate  in  the 
hands  of  his  reoresentatives.  for  the  value  of 
nch  proceeds.  They  were  all  under  the  dis- 
ability of  infancy  and  two  of  them  were  also 
femes  covert.  They  asserted  their  rights 
within  a  very  short  time  after  their  estates 
became  vested.  They  could  not  do  so  before; 
at  least  with  any  certain  benefit.  Perhaps, 
though  contingent  remaindermen,  they  may 
have  had  the  right  to  file  a  bill  quia  timet  for 
the  protection  of  the  property  or  security  of 
the  proceeds.  2  Perry  on  Trusts,  §  816,  cit- 
ing Clarke  v.  Devereaux,  1  S.  C.  172;  2 
Story's  Eq.  Juris.,  §§  827,  843.  If  so,  how- 
ever, their  failure  to  resort  to  such  precau- 
tionary or  preventive  remedy  would  not 
exonerate  the  trustee  from  liability  for  the 
consequences  of  his  breach  of  trust. 

We  are  therefore  of  opinion,  that  the 
claim  of  the  appellants  is  not  eflFect- 

266  ed  by   the   general   emancipation  *of 
slaves  which  occurred  as  one  of  the 

results  of  the  late  war. 

An  examination  of  Davis  v.  Johns,  2 
Rob.  R.  729,  and  Moorman  v.  Smoot  &  wife 
&  others,  28  Gratt.  80,  will  show  that  the 
decisions  in  those  cases  are  not  in  conflict 
or  at  all  inconsistent  with  the  principles 
on  which  the  question  just  discussed  has 
been  disposed  of. 

We  proceed  to  the  consideration  of  the 
remaining   questions   in  the   case: 

1.  As  to  the  claim  to  the  mill  property  cm 
the  ground  that  the  proceeds  of  sale  of  two 
of  the  slaves  were  invested  in  said  propertv. 
The  evidence  on  this  point  is  very  unsatis- 
factory, and  the  preponderance  would  seem 
to  be  against  the  validity  of  the  claim.  Sev- 
eral witnesses  give  declarations  of  Upton 
Edmondson,    which    thev   nrofess    to    have 
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heard  more  than  twenty  years  before  they 
testified,  to  the  effect  that  the  purchase 
money  obtained  for  the  negro  Jane  was  ap- 
plied or  intended  to  be  applied  towards  the 
building  of  the  mill,  and  one  of  the  wit- 
nesses (R.  H.  Allen)  says  he  recollects  dis- 
tinctly that  Upton  Edmondson  sold  two  ne- 
groes, he  does  not  know  when,  one  of  whom 
(Jane)  was  sold  to  Harris  Edmondson  for 
$1,300,  and  the  other  to  one  Cunningham 
for  about  $800;  and  he  further  says,  that 
Upton  Edmondson  told  him  that  the  pro- 
ceeds of  sale  of  both  of  these  negroes  were 
paid  for  the  building  of  the  mill.  These  al- 
leged declarations  and  statements  seem  to 
be  inconsistent  with  the  other  evidence  in 
the  cause.  It  is  very  clearly  proved,  that  the 
building  of  the  mill  was  commenced  in  the 
fall  of  the  year  1852  and  completed  in  the 
spring  of  1853,  and  was  paid  for  wholly  by 
Jones,  who  seems  to  have  been  interested 
in  the  property.  It  does  not  appear,  that  a 
dollar  was  paid  by  Upton  Edmondson.  The 
account  was  discharged  in  part  by  payments 
in  money  made  in  January,  May,  and 
267  December,  1853,  ♦and  the  residue,  ex- 
cept a  small  amount,  was  satisfied  by 
Uie  bond  of  a  third  party  in  December,  1854. 
It  is  proved  by  Cunningham,  that  he  was 
the  purchaser  of  Jane  at  the  price  of  $750, 
and  that  he  bought  and  paid  for  her  in  the 
fall  of  the  year  1856,  which  was  several 
years  after  the  building  of  the  mill  had 
been  completed  and  paid  for.  If  his  state- 
ments are  true,  it  is  impossible  that  the 
testimony  of  William  C.  Snead  as  to  what 
he  saw  and  heard  in  regard  to  the  payment 
of  $1,300,  the  proceeds  of  the  sale  of  Jane, 
can  be  true.  Without  further  comment  on 
the  evidence,  it  is  sufficient  to  say,  that  it 
does  not  prove  to  our  satisfaction  that  any 
of  the  proceeds  of  the  sales  of  any  of  the 
negroes  went  into  the  mill  property.  \Yheth- 
er  this  was  so  or  not,  however,  is  perhaps 
of  little  practical  importance,  in  the  view 
we  take  of  the  next  question  to  be  con- 
sidered. 

2.  And  that  is,  whether  the  claim  of  the 
appellants  is  entitled  to  priority,  as  a  fiduci- 
ary debt,  in  the  administration  of  the  assets 
of  the  decedent,  Upton  Edmondson.  If  the 
claim  rested  solely  on  the  ground  of  a  con- 
structive or  implied  trust,  we  are  of  opinion, 
that  it  would  not  be  within  the  letter  or 
spirit  of  the  statute.  Code  of  1873.  ch.  126, 
§  25.  The  terms  there  employed  have  a 
definite  legal  import — "personal  representa- 
tive" (defined  Code  of  1873.  ch.  15,  §  9)— 
"guardian" — "committee" — "trustee  for  per- 
sons under  disabilities."  The  term  "trustee," 
used  to  designate  one  in  the  class  of  fiducia- 
ries mentioned,  must  be  understood  in  the 
restricted  sense  of  express  trustee  as  dis- 
tinguished from  trustees,  in  a  general  sense, 
by  construction  or  implication  of  law.  If  the 
latter  class  were  intended  to  be  embraced, 
the  language  employed  is  not  appropriate; 
and,  moreover,  to  include  every  debt,  arising 
out  of  the  vast  multitude  and  variety  of  con- 
structive and  implied  trusts,  would  not 
868  only  bring  about  great  confusion,  ♦de- 
lay, and  vexatious  litigation  in  the 
administration    of    decedents'    estates,    but 


such  an  enlargement  of  the  class  of  pre- 
ferred debts  would  well  nigh  destroy  the 
utility  of  any  preference  among  the  cred- 
itors. See  Price's  ex'or  v.  Harrison,  ex'or. 
31    Gratt.    114. 

But  the  claim  of  the  appellants  is  not  based 
merely  on  the  ground  of  a  constructive  trust. 
Upton  Edmondson  was  regiilarly  appointed 
trustee  by  decree  of  court  in  1862,  with  full 
power  to  execute  the  trusts  under  the  deed 
of  1828.  Thenceforth  he  was  an  express  trus- 
tee, charged  with  all  the  duties  and  subject 
to  all  the  responsibilities  of  such  a  trustee- 
He  became  invested  with  the  legal  title 
clothed  with  the  trusts  declared  by  the  deed. 
He  was  charged  by  intendment  of  law  with 
the  whole  trust  fund  then  in  his  hands,  and 
also  with  any  portion  thereof  which  he  had 
theretofore  used  or  misapplied.  For  this 
latter  he  was  debtor,  and  he  was  bound  to 
account  for  and  pay  over  the  same  to  him- 
self as  trustee  under  the  deed  by  virtue  of 
his  appointment  by  the  decree,  and  to  in- 
vest it  so  as  to  secure  the  principal  for  the 
benefit  of  the  remaindermen.  Harvey's 
adm'r  v.  Steptoe's  adm'r  &  others,  17  Gratt. 
289.  It  certainly  would  have  been  his  duty 
as  trustee,  if  at  the  time  of  his  appointment 
the  fund,  had  been  in  the  hands  of  or  owing 
by  some  third  person,  to  collect  it,  if  practi- 
cable, and  securely  invest  it,  and  if  he  had 
failed  to  do  so,  he  would  have  been  liable  for 
it,  in  case  of  loss.  His  duty  and  liability  are 
not  changed  by  the  circumstance,  that  he 
was  the  debtor.  He  was  also  the  creditor. 
He  could  not  have  been  expected  to  sue  him- 
self to  compel  payment,  but  he  could  have 
charged  himself  as  trustee  with  the  trust 
fund  for  which  he  was  debtor.  Whether  be 
so  charged  himself  or  not,  the  law  charged 
him,  and  the  charge  constitutes  a  debt  due 
by  hirn  as  "trustee  for  persons  under  disabil- 
ities," within  the  meaning  of  the  stat- 
269  ute.  He  was  trustee  *for  the  remain- 
dermen. They  were  all  "persons  un- 
der disabilities"  continuously  to  the  time  of 
the  assertion  of  their  rights  in  this  case. 
This  sufficiently  appears  from  the  record. 
No  distinct  testimony  was  taken  in  the  court 
below  to  establish  the  fact,  doubtless  because 
it  was  not  disputed.  It  is  repeatedly  alleged 
in  the  pleadings  and  no  where  denied.  It  is 
clearly  and  expressly  declared  in  the  record 
of  the  case  of  Brown.  &c.,  v.  Blackwell,  &c 
a  copy  of  which  was  filed  as  an  exhibit  with 
the  answer  of  the  appellants  to  the  appellee's 
bill  and  used  as  evidence  in  the  cause  with- 
out objection  or  exception  by  any  party. 

3.  The  remaining  question  is,  whether  the 
claim  of  the  appellants  is  barred  by  the  act 
of  limitations? 

Clearly,  it  is  not  so  barred.  They  could 
not  be  required,  under  penalty  of  being 
barred,  to  prefer  their  claim  until  their  estate 
in  remainder  vested  and  their  right  to  pos- 
session fell  in  by  the  determination  of  the 
particular  estate^  That  did  not  take  place 
till  the  death  of  Upton  Edmondson's  wife  in 
1874,  and  they  preferred  their  claim  in  this 
suit  in  1875.  Moreover,  as  before  stated, 
they  were  all  the  time  under  disabilities. 
Rowe  V.  Bentley  &  others,  f>9  Gratt.  756.  and 
Justis  V.  English  &  others,  30  Gratt.  565.  are 
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the  only  authorities  which  need  be  cited  on 
this  point. 

It  appears,  that  Upton  Edmondson,  by 
deed  November  24,  1826,  duly  recorded,  con- 
veyed five  negroes,  to-wit:  Sally  and  her 
four    children,    Pat,    Squire,    Loretta,    and 


administrator  of  Constance  Lambert,  de- 
ceased, their  costs  by  them  expended  in  the 
prosecution  of  their  appeal  aforesaid  here,  to 
be  levied  on  the  goods  and  chattels  of  the 
said  decedent  in  the  hands  of  the  said  admin- 
istrator to  be  administered;  and  this  court 


Henry,  and  their  future  increase,  to  Robert  |  now  proceeding  to  render  such  decree  as  the 
Bagley  in  trust  to  secure  to  Anderson  Bagley  I  said  circuit  court  ought  to  have  rendered,  it 
the  payment  of  a  bond  for  $451.71.  These  i  is  further  decreed  and  ordered,  that  the  first, 
negroes,  by  the  same  names  and  description,  |  second,  and  third  exceptions  of  the  corn- 
were  included  in  the  subsequent  deed  (1828).  plainant  to  the  report  of  Commissioner  Jack- 
Two  of  them  (for  they  were  of  the  same  I  son,  made  pursuant  to  the  decree  of  the  No- 
names  with  those  mentioned  in  the  two  vember  term,  1875,  and  filed  Ma^  2,  1876,  be 
deeds),  to-wit:  Sally  and  Patsy,  were  after- j  overruled,  and  that  the  fourth  exception  of 
wards    sold    by     Upton     Edmondson,     the  ;  the   complainant   to  said   report,  except   so 

former  in  the  year  1840  and  the  latter  i  much  of  the  said  exception  as  relates  to  and 
270      ♦in  1845,  in  the  lifetime  of  Anderson    relies  upon  the  statute  of  limitations  as  a  bar 

Bagley.  It  does  not  appear  what  was    to   the   claim   therein    mentioned,   which    is 


their  value,  at  what  price  they  were  sold,  or 
what  became  of  the  proceeds.  It  is  possible, 
that  the  proceeds  were  applied  to  the  pay- 
ment of  the  debt  to  Anderson  Bagley.  How- 
ever that  may  be,  it  is  distinctly  proved,  that 
Anderson  Bagley  died  in  1846,  and  his  ad- 
ministrator found  among  the  papers  of  his 
intestate  no  such  bond  as  that  secured  by 
the  deed  of  1826.  The  only  claim  against 
Upton  Edmondson  found  among  the  papers 
was  a  bond  for  thirty  dollars  not  then  due, 
and  which  was  afterwards  paid  by  Edmond- 
son to  the  administrator.  The  appellants  set 
up  no  claim  to  the  proceeds  of  the  sale  of 
these  two  negroes.  Their  claim  is  confined 
to  the  proceeds  of  sale  of  five  other  negroes, 
which  the  commissioner  in  his  last  report 
puts  down  at  $5,000,  his  estimate  being 
based,  no  doubt,  on  the  deposition  of  Du- 
priest,  who  states,  that  he  knew  that  Ed- 
mondson sold  five  negrroes,  whose  names  he 
gives  and  all  of  whom  he  knew  well;  that  all 
of  these  negroes  were  young,  likely,  and 
valuable,  were  sold  when  negroes  were  sell- 
ing well,  and  that  Edmondson  must  have 
gotten  at  least  $5,000  for  them.  These  ne- 
groes were  doubtless  of  those  or  increase  of 
those  conveyed  by  the  deed  of  1828.  They 
were  so  considered  in  the  court  below  and 
so  treated  by  the  commissioner  in  his  re- 
port, and  there  was  no  specific  exception  to 
the  report  on  that  account. 
We  are  of  opinion,  that  the  appellants  are 


hereby  overruled,  be  sustained;  and,  in  order 
to  make  the  said  report  conform  to  the  opin- 
ion of  this  court  upon  said  exceptions,  it  is 
further  decreed  and  ordered,  that  said  report 
be  modified  by  rejecting  so  much  thereof  as 
finds  and  reports  that  the  proceeds  of  the  sale 
of  the  slaves  Jane  and  John  were  invested  in 
the  mill  reported  in  account  No.  2  of  said 
report,  and  be  further  modified  by  substitut- 
ing for  the  "1st  class,"  in  account  No.  1,  of 
debts  against  Upton  Edmondson,  deceased, 
the  statement  marked  "U  E,"  made  out,  ap- 
proved and  adopted  by  this  court  and 
272  ♦annexed  to  this  decree  as  a  part 
thereof,  and  by  further  substituting  the 
figures  $15,650.99  for  and  in  place  of  the 
figures  "$12,275.89,"  stated  in  said  report  as 
the  aggregate  amount  of  the  debts  of  Upton 
Edmondson,  deceased,  and  that  the  said  re- 
port, as  so  modi6ed,  be  confirmed;  and  this 
cause  is  remanded  to  the  said  circuit  court 
with  instructions  to  take  such  further  steps 
in  the  cause  and  make  such  further  orders 
and  decrees  as  may  be  proper  to  subject  the 
estate  of  the  said  Upton  Edmondson  to  the 
payment  of  the  debts  stated  in  the  report 
aforesaid  of  the  commissioner  as  modified 
and  confirmed  as  aforesaid,  observing,  as 
between  the  creditors  now  parties  to  the 
cause,  the  priority  stated  in  said  report  as 
confirmed,  and  take  such  further  proceed- 
ings as  may  be  proper,  in  order  to  a  final 
decree,    in    conformity    with  the  opinion  and 


entitled  to  the  said  sum  of  $5,000  as  a  pre-  I  principles   herein    declared    and    the    estab- 


ferred  fiduciary  debt  against  Upton  Ed- 
mondson's  estate,  with  interest  thereon 
from  the  date  fixed  by  the  commissioner's 
report,  and  that  the  decree  of  the  circuit 
court  rejecting  said  debt  is  erroneous. 

The  decree  will  therefore  be  reversed  and 
the  cause  remanded  for  further  proceedings 
to  be   had   therein   in   conformity  with   the 

views  herein  expressed. 
271  ♦The   decree   was   as   follows: 

This  day  came  again  the  parties  by 
their  counsel,  and  the  court,  having  ma- 
turely considered  the  transcript  of  the  rec- 
ord of  the  decree  aforesaid  and  the  argu- 
ments of  counsel,  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  said  decree  is  erroneous:  therefore, 
it  is  decreed  and  ordered,  that  the  said  decree 
be  reversed  and  annulled,  and  that  the  appel- 
lants recover  against  the  appellee  J.  W.  Ellis, 
sheriflF  of  Lunenburg  county,  and  as  such  i 


iished  practice  of  courts  of  equity;  which  is 
ordered  to  be  certified  to  the  said  circuit 
court  of  Lunenburg  county. 

Statement    U  E  referred  to  in    foregoing 

decree.  No.   1,   1st  class. 
An  account  of  debts  agramst  the  estate  of 
Upton  Edmondson,  deceased. 

To  Upton  Brown,  W.  W.  Phillips  and  Fannv 
his  wife,  who,  before  her  marriage  with 
said  Phillips,  was  Fanny  Brown;  W.  N. 
Gills  and  Carrie  his  wife,  who,  before  her 
marriage,  was  Carrie  Brown;  the  value  of 
five  negro  slaves  conveyed  by  deed  of  trust 
to  Wm.  Bagley,  trustee,  January 
15,    1828 $5,000  00 

Tftlerest    from    March   9,   1874,    till 

May,    15,    1876 655  00 


Decree  reversed. 


$5,655  00 
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878      *Barrett  &  Wife  ▼.  Morriss'  Ex'or^ 
ft  ala. 

Afril  Term,   1880,  Richmond. 

HTllls  —  AdTanceaients  —  Interest    on.*  —  M 

died  in  1867,  having  made  large  though  unequal  ad* 
▼ancemcnu  to  his  four  children.  By  his  will  he 
gave  an  annuity  of  $2,000  to  his  wife,  secured  on 
aU  his  catate,  and  directed  his  real  estate  should 
not  be  sold  during  her  life;  and  gave  some  small 
legedes.  He  then  says — ^What  shall  remain  of  my 
estate,  after  funeral  charges,  expenses  of  adminis- 
tration aad  debts  and  behests  shall  have  been  i>aid 
and  satisfied,  I  direct  to  be  so  divided  as  that  there 
shall  be  four  shares.  Whereof  the  first,  together 
with  $31,000,  he  gives  to  C;  and  in  the  same  man- 
ner to  each  of  the  other  three  children,  stating  the 
advancement  made  to  each;  and  concludes — shall 
severally  and  respectively  be  equal  to  one  another. 
Mrs.  M  died  in  1872,  but  owing  to  suits  for  large 
debts  of  uncertain  amount  sued  for  and  not  as- 
certained until  December,  1875,  the  estate  was  not 
ready  for  division  until  that  time.  Held:  Interest 
on  the  excess  of  advancements  to  the  children  is 
to  be  charged  from  this  date. 

This  was  a  suit  in  equity  in  the  chancery 
court  of  the  city  of  Richmond,  brought  in 
December,  1873,  by  Charles  Y.  and  Robert 
F.  Morriss,  executors  of  Richard  G.  Morriss, 
deceased,  to  have  a  final  settlement  of  their 
accounts,  an-d  a  division  of  his  estate.  Rich- 
ard G.  Morriss  died  in  1867,  possessed  of  a 
large  estate,  and  leaving  a  will  which  was 
duly  admitted  to  probate  in  the  circuit  court 
of  Richmond.  In  his  lifetime  he  made  large 
though  unequal  advances  to  his  four  children, 
viz:  Charles  Y.  Morriss,  Robert  F.  Morriss, 
Ann  E.  the  wife  of  William  N.  Barrett,  and 

'  Marcella  C.  the  wife  of  E.  S.  Hammond. 
874  ♦In  the  progress  of  the  cause  the  ac- 
counts were  settled.  In  December,  1875, 
there  was  a  decree  for  a  sale  of  the  real  es- 
tate, in  part  to  pay  a  large  debt  which  had 
been  established  by  the  decree  of  the  court 
in  another  suit  against  the  executors,  and 
for  a  division;  and  the  sales  having  been 
made  the  only  remaining  subject  was  the 
division  of  the  proceeds  of  the  land  among 
the  legatees  of  Richard  G.  Morriss.  In  order 
to  that  it  became  necessary  to  fix  the  date 
from  which  interest  should  be  charged  upon 
advancements  made  to  the  said  legatees. 

The  commissioner  to  whom  the  subject 
was  referred,  looking  to  the  provisions  of  the 
will  which  forbade  a  sale  of  the  land  in  the 
lifetime  of  Mrs.  Morriss,  who  lived  until 
1872,  and  to  the  suits  pending  against  the 
estate  for  a  large  and  uncertain  amount,  not 
decided  until  December.  1875,  fixed  upon  the 
11th  of  December,  1875,  as  the  date  from 
whence  interest  on  advancements  should  be 
charged;  and  his  report  was  confirmed  by 
the  decree  of  the  court  made  on  the  12th  of 
May,  1877.  From  this  decree  Barrett  and 
wife  applied  to  a  judge  of  this  court  for  an 
appeal;  which  was  awarded. 

The  provisions  of  the  will  of  Richard  G. 


*Thc  principal  case  is  cited  in  Smith  v.  Yancey,  81 
Va.  88;  Davis  v.  Hughes.  86  Va.  909,  and  is  distin- 
guishod  in  Kyle  v.   Conrad,   25   W.   Va.    786. 


Morriss,  and  the  facts  bearing  on  the  ques- 
tion are  sufficiently  stated  in  the  opinion  of 
the  court  delivered  by  Staples,  J. 

John  A.  Meredith  and  Guy  &  Gilliam,  for 
the  appellants. 

E.  L.  Brown,  John  Lyon,  and  John  How- 
ard, for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  the  chancery  court 
did  not  err  in  fixing  upon  the  11th  of  Decem- 
ber, 1875,  as  the  period  from  which  it 
was  proper  to  charge  the  legatees 
875  *of  Richard  Morriss  respectively,  with 
interest  upon  any  excess  of  advance- 
ments either  of  them  may  have  received. 
The  testator  in  the  second  clause  of  his  will, 
gave  to  his  wife  an  annuity  for  life  of  two 
thousand  dollars,  to  be  paid  her  in  half  yearly 
installments,  out  of  the  rents  and  profits 
and  income  of  his  estate;  and  in  order  to 
secure  its  payment  beyond  any  contingency, 
he  directed  that  no  sale  of  his  real  estate 
should    take  place  as  long  as    she  should  live. 

By  the  fifth,  sixth,  seventh,  and  eighth 
clauses  of  his  will  the  testator  confirmed  to 
his  four  children  the  advancement  charged 
to  them  respectively,  in  his  account  book: 
that  is  to  say,  to  Charles  Y.  Morriss,  $31.- 
000;  to  Robert  F.  Morriss,  $34,000;  to  Mrs. 
Barrett,  $32,891;  and,  to  Mrs.  Hammond. 
$35,121.  After  these  and  other  bequests  he 
makes   the  following  provision: 

"9.  What  shall  remam  of  my  estate  after 
my  funeral  charges,  expenses  of  adminis- 
tration and  debts,  and  the  preceding  devises 
and  bequests  shall  have  been  paid  and  satis- 
fied, I  direct  to  be  so  divided  as  that  there 
shall  be  four  shares;  whereof  the  first,  to- 
gether with  thirty-one  thousand  dollars, 
and  any  further  advancement  I  may  make 
hereafter  to  my  son,  Charles  Y.  Morriss; 
the  second,  together  with  thirty-four  thou- 
sand dollars,  and  any  further  adrancement 
I  may  hereafter  make  to  my  son,  Robert  F. 
Morriss;  the  third,  together  with  thirty-two 
thousand  eight  hundred  and  ninety-one  dol- 
lars, and  any  further  advancement  I  may 
hereafter  make  to  my  daughter,  Ann  E. 
Barrett;  and  the  fourth,  together  with 
thirty-five  thousand  and  twenty-one  dollars, 
and  any  further  advancements  I  may  here- 
after make  to  my  daughter,  Marcella  C 
Hammond,  shall  severally  and  respectively 
be  equal  to  one  another." 

His  language  is — "What  shall  remain  of 
my  estate  after  my  funeral  charges,  ex- 
penses of  administration  and  debts, 
276  *the  preceding  devises  and  bequests 
shall  have  been  paid  and  satisfied."  It  is 
apparent  therefore  that  no  final  division  of 
the  estate  could  be  made  until  these  objects 
were  accomplished.  The  testator  knew  they 
would  require  time.  He  knew  the  advance- 
ments made  to  some  of  his  children  were 
greatly  in  excess  of  those  made  to  others. 
He  was  very  accurate  and  careful  in  keeping 
his  accounts  with  each  of  th«m,  and  very 
exact  in  prescribing  the  mode  by  which  the 
deficiency  in  each  case  should  be  made  up. 
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Had  it  been  his  intention  that  either  of  the 
legatees  should  pay  interest  upon  any  excess 
receired  in  the  testator's  life  time,  it  is  fair 
to  presume  he  would  have  so  provided.  The 
legatees  were  to  be  made  equal  it  is  true; 
not,  however,  by  charging  either  with  in- 
terest upon  any  excess,  but  by  giving  to  all 
an  equal  share  of  the  estate.  And  this  is  pre- 
cisely what  the  law  prescribes  in  cases  of 
advancement,  in  the  absence  of  any  contrary 
provision  by  the  testator.  The  property  or 
money  belongs  to  tfie  legatee  or  distributee, 
and  not  to  the  estate  of  the  decedent.  The 
legatee  or  distributee  is  not  accountable  for 
interest,  or  for  rents  and  profits,  upon  the 
amount  received  by  him.  If  he  can  be  held 
so  liable  at  all  for  interest,  it  can  only  be 
from  the  time  the  estate  is  ready  for  a  final 
distribution  and  division.  See  Cabell,  ex'or, 
V.   Puryear  et  als.,  27  Gratt.  902. 

The  court  is  further  of  opinion,  that  the 
chancery  court  did  not  err  in  fixing  upon  the 
11th  of  December,  1875,  as  the  period  for  a 
final  distribution  of  the  estate  among  the 
parties  entitled  under  the  will.  The  com- 
missioner to  whom  the  whole  matter  was 
referred  for  investigation,  has  conclusively 
shown  that  the  estate  was  in  no  condition 
for  such  distribution  at  an  earlier  day.  The 
suit  of  Davis  v.  Morriss'  ex'ors  was  insti- 
tuted in  August,  1871,  and  was  for  an  amount 
large  and  unascertained  until  by 
877  the  decree  of  December,  1875,  *the 
liability  of  the  estate  was  determined 
to  be  $8,452.85,  rendering  necessary  a  sale 
of  a  portion  of  the  real  estate.  The  commis- 
sioner states  that  other  suits  were  pending 
and  undetermined  against  the  estate  involv- 
ing a  large  amount  in  the  aggregate,  which 
rendered  impracticable  any  final  division  of 
the  estate  earlier  than  the  11th  of  Decem- 
ber, 1875.  The  facts  stated  by  the  commis- 
sioner are  not  controverted,  and  are  con- 
clusive of  the  correctness  of  the  decree  in 
this    particular. 

Upon  the  whole  case  the  court  is  of  opin- 
ion there  is  no  error  in  the  decree,  and  the 
same   must   therefore   be   affirmed. 

Decree  affirmed. 


87S 


♦Corr  V.  Porter  &  als. 

July  Term,   1880,   Wythcvillc. 


1.  -Win*— Codicils— Republication.*— No  par- 
ticular  words  are  necessary  to  be  used  in  a  codicil 
to  effect  a  repubKcation  of  the  will  to  which  it  is 
annexed.  It  is  only  necessary  that  it  shall  appear 
that  the  testator  referred  to  and  considered  the 
paper  as  his  will  at  the  time  he  executed  the  codi- 
cil; and  where  this  so  appears,  even  tnough  the 
codicil  refers  to  personal  property  only,  it  may 
operate  as  a  republication,  as  to  reahy,  even  so  as 
to  pass  after  acquired  lands. 

2.  S»aac— Same— Saaae. — Words  used  in  a  codi- 
cil wldch  are  sufficient  to  constitute  a  republication 
of   the  will. 

*  Approved  in  Hatcher  v.  Hatcher,  80  Va.  169.  Sec  2 
Min.  Inst.  (4th  Ed.)  1029  et  seq.\  Nickell  v.  Tomlinson, 
27  W.  Va.  721;  Tomlinson  v.  Nickell,  24  W.  Va.  161. 


8.  Same— Same — Same — BCect.— The  effect  of 
a  republication  is  to  bring  down  the  will  to  the 
date  of  the  codicil,  so  that  both  instruments  are  to 
be  considered  as  speaking  at  the  same  date  and 
taking  effect  at  the  same  time. 

4.  Same — ^Same — Cenotraction — Case  at  Bar. 
— ^A  testator  made  his  vrill  in  1S19,  whereby  he  de- 
vised his  land  to  his  son  A  forever,  provided  he 
should  leave  issue;  if  not,  then  it  should  be  divided 
amongst  his  other  children,  or  their  issue.  In  con- 
sequence of  the  birth  of  another  child,  after  the 
date  of  his  will,  he  made  a  codicil  thereto  in  Octo- 
ber, 1820,  which  amounted  to  a  republication  of  his 
will;  died  after  the  1st  of  January,  1820,  and  there 
was  nothing  on  the  face  of  the  will  or  codicil  to 
show  that  the  limitation  over  to  the  other  children 
and  their  heirs  should  not  take  effect  if  A  should 
die  without  issue.  A  died  without  issue  living  at 
his  death  or  born  within  ten  months  thereafter — 
having  first  by  deed,  in  which  his  wife  united,  con- 
veyed said  land  to  a  grantee.  In  an  action  of 
ejectment  brought  by  the  other  children  and  heirs 
of  the  testator  to  recover  said  land.     Hsu>: 

The   Mrill   is  governed  by  the  laws  in  force   at  the 
time    of    the    execution    of    the    codicil,    and   the 
plaintiffs   (the  other  children  and  heirs)    are 
279         therefore  entitled  to  recover  the   *land   from 
the  grantee  of  A,  and  the  fact  that  the  wife 
of  A  united   in   the   deed  to  the  grantee   does  not 
convey  any  dower  interest  that  she  might  be  sup- 
posed to  have  therein  to  him. 

5.  Alieaation  of  Fee-Simple  Estate  De- 
feasible upon  Failare  of  Issue — ^liiabil- 
Itjr  of  Alienee. — A  having  a  perfect  title  during 
his  life,  defeasible  on  his  dsring  without  issue,  and 
having  conveyed  that  title  to  the  defendant,  the 
plaintiffs  are  not  entitled  to  recover  for  the  use  and 
occupation  of  the  premises  during  said  A's  lifetime. 

6.  Hasband  aad  "Wife — Gaaveyaace  br — 
Rflect. — The  effect  of  a  wife  uniting  with  her 
husband  in  a  deed,  is  not  to  vest  in  the  grantee  any 
estate,  separate  and  distinct,  from  that  of  the  hus- 
band, but  simply  to  relinquish  a  contingent  right,  in 
the  nature  of  an  incumbrance,  upon  the  land  con- 
veyed, which,  if  not  so  relinquished,  would  attach, 
and  be  consummate  on  the  death  of  the  husband. 

7.  Practice — Exceptions  after  Verdict. — 
The  same  jury  which  tried  the  case  on  its  merits 
was  allowed,  without  objection  from  either  side,  to 
fix  the  value  of  the  land,  the  rents  and  profits 
thereof,  and  the  value  of  the  improvements  claimed 
by  the  defendant.  It  is  too  late  after  verdict  to 
object  to  this  action  of  the  court. 

This  case  was  argued  at  Richmond,  but 
decided  at  Wytheville.  It  was  an  action  of 
eiectment  brought  in  the  circuit  court  of 
King  and  Queen  county  by  Charles  H.  Por- 
ter and  Mary  Ann  his  wife  (who  was  Mary 
Ann  Bowden),  Lemual  G.  Bowden,  William 
W.  Brigg  and  Eloise  Hunter  (alienees  of 
Thomas  Russell  Bowden),  Roderick  Bland, 
Jr.,  and  Ann  B.  his  wife,  who  was  Ann  B. 
Corr,  James  E.  Bland  and  Catharine  G.  his 
wife,  who  was  Catharine  G.  Corr,  and  D.  L. 
Kenan  and  Victoria  his  wife,  who  was  Vic- 
toria Corr.  against  Thomas  Corr,  to  recover 
a  tract  of  land  lying  in  said  county,  and  the 
rents  and  profits  of  the  same.  The  facts 
found  by  the  special  verdict  were  in  sub- 
stance as  follows:  George  D.  Shackelford 
made  his  will  on  the  22d  of  January,  1819, 
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by  which  he  devised  the  land  in  controversy 
as  follows:  To  his  son,  "Anthony  G.  Shackel- 
ford,   provided  he  leaves  a  child  lawfully    be- 

gottonof  his  body;  but  in  the  event  of 
S80    my   son   *Anthony   G.    dying  without 

child,  then  it  is  my  wish  the  land  given 
him  be  divided  amongst  my  surviving  chil- 
dren or  their  issue."  That  said  George  D. 
made  two  codicils  to  said  will,  the  first  of 
which  bears  no  date;  but  the  second  was  duly 
executed  October  25. 1820.  The  second  codicil 
is  in  part  in  these  words:  "It  is  my  wish  that 
this  shall  be  taken  as  a  part  of  my  will.  Hav- 
ing another  child  born  since  the  date  of  the 
above,  it  becomes  necessary  to  provide  for 
the  same  upon  conditions.  Let  it  be  dis- 
tinctly understood  that  only  in  this  part  of 
my  will  or  codicil  is  my  youngest  child, 
Sarah  Iverson  Shackelford,  embraced  or  in- 
cluded. I  give  to  my  daughter,  Sarah  Iver- 
soB  Shackelford,  in  the  event  that  my  wife, 
Martha,  will  be  satisfied  with  what  I  have 
left  h«r  in  lieu  of  her  dower,  two  negroes 
named  Polly  and  Buck,"  &c.  That  the  tes- 
tator died  after  January  1,  1820,  and  that  his 
will  and  the  codicils  were  duly  admitted  to 
probate  March  12,  1821;  that  Anthony  G. 
Shackelford,  after  attaining  lawful  age  and 
marrying,  conveyed  the  land  by  deed,  in 
which  his  wife  united,  to  the  defendant, 
Thomas  Corr,  who,  by  virtue  thereof,  entered 
on  and  still  retains  possession  of  said  land; 
that  said  Anthony  G.  died  January  6,  1874, 
without  leaving  any  child,  or  the  descendants 
of  any,  and  that  no  child  was  born  to  him 
within  ten  months  after  his  death;  that  all 
the  children  of  said  George  D.,  the  testator, 
died  many  years  ago,  leaving  said  Anthony 


entered  judgment  for  them  for  the  posses- 
sion of  the  premises  in  controversy  and 
costs,  from  which  the  defendant  obtained  a 
writ  of  error.  The  errors  assigned,  and  the 
other  facts  incident  to  the  trial,  are  set  out 
in  the  opinion  of  the  court. 

J.  H.  C.  Jones,  for  the  appellant. 
Sands,  Leake  &  Carter,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  learned  counsel  who  argued  this  ca$e 
have  discussed  very  elaborately  the  questioo 
whether  the  devise  to  Anthony  Shackelfonl 
is  to  be  considered  an  estate-tail,  which,  un- 
der the  laws  then  in  force,  was  converted 
into  a  fee,  or  whether  it  is  to  be  considered  a 
fee  simple  estate,  defeasible  upon  tlic 
SS8  said  Shackefferd's  dying  *  without  i^- 
sue  living  at  the  time  of  his  death.  In 
the  view  I  take  of  the  case,  the  decision  of 
this  question  is  unnecessary.  It  appears  that 
George  D.  Shackelford,  the  testator,  ma^e 
two  codicils  to  liis  will— -the  first  of  which  n 
without  date,  the  second  bears  date  the  25th 
day  of  October,  1820.  In  this  second  codici! 
the  testator  uses  the  following  language:  ^it 
is  my  wish  that  this  (codicH)  shall  be  taken 
as  part  of  my  will.  Having  another  chiM 
born  since  the  date  of  the  above,  it  becon«$ 
necessary  to  provide  for  the  same  upon  con- 
ditions. Let  it  be  distinctly  understood  that 
only  in  this  part  of  my  will  or  codicil  ismj 
youngest  child,  Sarah  Iverson  Shackelford 
embraced  or  included.  I  give  to  my  daughter. 
Sarah  Iverson  Shackelford,  in  the  event  that 
my  wife,  Martha,  will  be  satisfied   with 


G.   surviving  them,  and  all  died  unmarried    I  give  her  for  dower — two  nei^roes  named 


and  without  issue,  except  Mary  Ann  who 
married  the  defendant,  Thomas  Corr,  and 
Martha  Ellen,  who  married  Lemual  G.  Bow- 
den,  deceased;  that  Ann  B.  Bland,  the  wife 


Polly  and  Buck."  The  question  arises.  Does 
this  codicil  amount  to  a  republication  of  the 
will?  There  is  some  conflict  among  the  aih 
thorities   upon   the   proposition,   whether  * 


of  Roderick  Bland,  Jr.,  Catharine  G.  Bland,  codicil  proprio  vigore,  independently  of  as 
the  wife  of  James  E.  Bland,  and  Victoria  expressed  or  implied  intention,  operates  as  a 
Kenan,  the  wife  of  D.  L.  Kenan,  are  the  '  republication,  or  whether  it  must  appear  oo 
only  children  left  to  Mary  Ann  Corr,  the  ( the  face  of  the  codicil  or  otherwise  it  was  so 
wife  of  said  defendant,  Thomas  Corr.  who  |  intended.    It   has  been  settled,  however,  by  2 


survived  their  uncle,  the  said  Anthony 
281     G.  Shackelford,  *but  that  she  had  two 

other  children  who  survived  their 
mother,  and  then  died  in  the  lifetime  of 
their  uncle,  the  said  Anthony  G.;  that  Mary 
Ann,  the  wife  of  Charles  H.  Porter,  Lemuel 
G.  and  Thomas  Russell  Bowden.  are  the 
only  children  left  by  the  said  Mary  Ellen, 
the  wife  of  said  Lemuel  G.  Bowden,  de- 
ceased, who  survived  their  uncle,  Anthony 
G.;  that  Thomas  Russell  Bowden  has  con- 


long  train  of  decisions,  that  no  particular 
words  are  necessary  to  constitute  a  republi- 
cation. All  that  is  necessary  is,  that  it  shall 
appear  that  the  testator  considered  the  paper 
as  his  will  at  the  time  he  made  the  codioL 
Anjrthing  is  sufficient  which  indicates  a  con- 
tinuance of  the  testamentary  intent  with  re- 
spect to  the  disposition  of  the  testators 
property.  In  Goodtitle  v.  Meredith.  2  Mank 
&  Sel.  5,  it  was  held  not  necessary  there 
shotild  be  an  actual  republication  of  the  will 


veyed  his  interest  in  said  lands  to  said  Wil-    by  its  being  before  the  testator  at  the  time. 


liam  W.  Brigg  and  Eloise  Hunter;  and  that 
there  is  nothing  on  the  face  of  the  will  or 
codtcrl  of  said  George  D.  Shackelford,  de- 
cedied,  expressly  or  plainly  declaring  his  in- 
tention, that  the  limitation  over  to  the  plain- 
tiffs should  not  take  effect  when  said  An- 
thony G.  died  without  issue  living  at  the 
time  of  his  death,  or  born  within  ten  ninths 
thereafter.  That  Ann,  the  widow  of  An- 
thony G.  Shackelford,  is  still  living.  Upon 
the  special  verdict  found  by  the  jury,  the 
court  found  the  law  for  the  plaintiffs  and 


and  bv  his  declaring  that  he  means  to  re- 
publish it;  but  if  the  codicil  declares  it  is 
to  be  taken  as  a  part  of  the  will,  this  coc- 

stitutes  a  republication. 
283  '^Lord  Hardwicke  said,  in  a  casebe^ 

fore  him.  he  saw  no  great  difference 
between  the  words  "I  desire  this  codicil  mar 
be  a  part  of  my  will,"  and  the  words  **I  re- 
publish it."  There  are  cases  in  which  it  has 
been  held  that  the  codicil  was  not  such  a 
republication  of  the  will  as  to  pass  after-ac* 
ouired    lands,    because    it   plainly  appeared 
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that  the  devise  was  not  intended  to  include 
any  other  lands  than  those  specificallv  de- 
vised by  the  will.  Kendall's  ex'or  et  als.  v. 
Kewdall,  5  Munf.  272.  But  where  the  testa- 
tor in  tke  codicil  refers  to  the  will,  and  gives 
sufficient  demonstration  that  when  making 
the  codicil  he  considered  the  will  as  his  will, 
there  a  republication  may  be  implied.  And 
even  though  the  codicil  refers  to  personal 
estate  only,  it  may  operate  as  a  republication 
as  to  realty,  so  as  to  pass  after-ac<}uired 
lands.  See  Hulme  v.  Heygate,  1  Menv.  R. 
285;  Redfield  on  Wills,  Part  I.,  369,  70,  71; 
3  Lorn.  Digest,  93-104,  where  the  authorities 
are  collected.  In  the  case  before  us,  the  tes- 
tator declares  it  to  be  his  wish  that  the  codi- 
cil shall  be  taken  as  a  part  of  his  will,  and 
in  other  respects  recognizes  the  will  as  still 
existing,  thus  bringing  it  directly  within  the 
influence  of  the  authorities  cited.  The  effect 
of  a  republication,  according  to  all  the 
cases,  is  to  bring  down  the  will  to  the  date 
of  the  oodicii,  so  that  both  instruments  are 
to  be  considered  as  speaking  at  the  same 
date  and  taking  effect  at  the  same  time.  It 
is  the  same  in  effect  as  if  the  testator  had 
made  a  new  will  of  the  same  date  with  the 
codicil,  and  the  whole  may  be  controlled 
and  governed  by  the  laws  then  in  force.  See 
authorities  already  cited. 

The  testator  here  having  died  after  1st  of 
January,  1820,  and  the  codicil  having  been 
executed  also  subsequent  to  that  date,  the 
will  is  to  be  governed  by  the  provisions  of 
the  statutes  tnen  in  force.  These  provisions 
may  be  found  in  the  25th  and  26th  sec- 
M4  tions  of  *chapter  99,  Code  of  1819,  Vol. 
I.  369.  It  is  not  necessary  to  quote 
these  statutes  here  in  full.  They  in  effect 
declare  that  every  estate  in  lands,  limited  by 
deed  madeafter  the  1st  of  January,  1820,  or 
by  a  will  of  a  person  dying  after  that  date, 
which  would  have  been  an  estate-tail  as  the 
law  stood  on  the  7th  of  October,  1776,  shall 
be  deemed  to  be.  aji  estate  in  fee  simple,  and 
every  limitation  upon  such  an  estate  shall  be 
valid  if  the  same  would  be  valid  when  limited 
upon  an  estate  in  fee  simple;  and  further, 
every  contingent  limitation  in  any  such  deed 
or  will  made  to  depend  upon  the  dying  of 
any  person  without  heirs  or  heirs  of  the  body, 
or  without  children  or  other  descendant  or 
relatives,  shall  be  held  and  interpreted  a 
limitation  to  take  effect  when  9uch  person 
shall  die  not  having  such  heir,  child,  off- 
spring, descendant  or  other  relative  living 
at  the  time  of  his  death  or  born  to  him  within 
ten  months  thereafter,  "unless  the  intention 
of  such  limitation  be  otherwise  expressly 
and  plainly  declared  on  the  face  of  the  deed 
or  win  creating  it.'[  Now,  if  it  be  conceded 
that  the  estate  devised  to  Anthony  Shackel- 
ford was  an  estate-tail  under  the  laws  as  they 
existed  on  the  7th  of  October,  1776,  yet  un- 
der the  operation  of  the  25th  section  that 
estate  would  be  deemed  an  estate  in  fee  sim- 
ple, and  the  limitation  upon  it  in  favor  of  the 
surviving  children  of  the  testator  or  their  is- 
sue must  be  deemed  valid,  because  under 
that  section  it  is  to  be  held  and  interpreted 
a  limitation  to  take  effect  upon  the  death  of 
AntlKMiy    Shackelford  without  having  a  child 


884,  285,  iHe 

living  at  the  time  of  his  death  or  born  to 
him  within  ten  months  thereafter — the  inten- 
tion of  such  limitation  not  being  otherwise 
expressed  or  plainly  declared  on  the  face  of 
the  will.  The  result  is  that  upon  the  death 
of  Anthony  Shackelford  witboitt  issue  his 
interest  in  the  estate  ceased,  the  title  ac- 
q«ired   by    the    defendant    from    him 

885  also    ceased,    and    the    limitation    *in 
favor  of  the  plaintiffs  took  effect.  The 

plaintiffs  have  a  title,  therefore,  to  the  land 
in  controversy,  and  may  recover  the  same 
in  the  present  action. 

Under  the  second  assignment  of  error,  it  is 
claimed  that  whether  the  devise  to  Anthony 
Shackelford  creates  an  estate-tail  converted 
into  a  fee  or  a  fee  «imple  estate,  defeasible 
upon  a  failure  of  issue,  in  either  case,  it 
is  such  an  estate  as  confers  upon  the  wife  of 
the  devisee,  Anthony  Shackelford,  a  right  of 
dower  in  the  lands  in  controversy,  according 
to  the  decisions  of  this  court  in  Jones  & 
wife  V,  Hughes,  27  Gratt  560;  Medley  r. 
Medley,  Ibid.  568;  and  she  having  united 
with  her  husband  in  the  deed  to  the  defend- 
ant, and  having  survived  her  husband,  the 
defendant  is  entitled  to  hold,  if  no  more,  at 
least  dower  interest  of  Mrs.  Shackelford 
during  her  life  time. 

In  the  cases  just  cited  and  relied  upon  by 
defendant,  the  wife  had  not  relinquished  her 
dower,  and  having  survived  her  husband. 
asserted  in  her  own  behalf  her  right  of  dower. 
In  tile  case  before  us,  she  united  with  her 
husband  in  the  deed  to  the  defendant,  who 
seeks  in  her  name  to  recover  or  hold  the 
dower  relinquished  by  her.  A  moment's  re- 
flection will  be  sufficient  to  show  that  the 
daim  cannot  be  sustained.  During  the  life 
of  the  husband  the  wife  has  no  estate  or 
interest  in  his  lands.  She  has  a  mere  con- 
tingent right  of  dower  which  may  be  the 
subject  of  a  conveyance  or  relinquishment 
under  the  statute.  It  may  also  constitute  a 
valuable  consideration  for  a  post-nuptial 
settlement,  because  it  is  in  the  nature  of  a 
contingent  lien  or  incumbrance  upon  the 
realty.  Beyond  this,  however,  it  is  not  even 
a  right  in  action.  When  the  wife  unites  with 
her  husband  in  conveying  the  property  to  a 
purchaser,  the  effect  is  not  to  vest  in  the 
latter  the  dower  interest  or  any  estate 
separate  and  distinct  from  that  of  the  hus- 
band, but  simply  to  relinquish  a  con- 

886  tingent  *right  in  the  nature  of  an 
encumbrance  upon  the  property  con- 
veyed, which,  if  not  so  relinquished,  will  at- 
tach and  be  consummate  on  the  death  of 
the  husband.  This  right  being  reKnquishcd. 
is  gone  forever,  the  charge  upon  the  estate 
ceases,  and  the  title  of  the  purchaser  be- 
comes complete.  The  title  so  acquired  is 
not  to  two  estates  or  interests,  tfcat  of  the 
husband  and  wife,  but  to  one  tst^tt,  tlwt  of 
the  husband,  discharged  of  the  wife's  con- 
tingent claim  of  dower.  Indeed,  the  dower 
is  a  mere  continuation  of  the  husband's  es- 
tate, so  that  upon  his  death  the  freehold 
immediately  descends  upon  the  heir,  and 
the  widow  has  a  mere  rijrht  of  action  to 
recover  her  interest.  See  Tyler  on  Cover- 
ture and   Infancy  584,  586. 
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But  if  it  be  conceded  that  the  effect  of  the 
wife's  relinquishment  is  to  vest  in  the  pur- 
chaser a  distinct  interest  capable  of  being 
enforced,  the  concession  would  not  at  all 
help  the  defendant.  The  case  presented 
would  then  be  one  of  the  union  of  the 
dower  estate  with  that  of  the  fee  in  one  and 
the  same  person,  and  the  result  would  be  a 
merger  of  the  less  in  the  greater  estate, 
and  the  consequent  extinction  of  the  less. 

Nemo  potest  esse  dominus  et  tenens  is 
an  universally  recognized  maxim.  There  is, 
says  Chancellor  Kent,  an  absolute  incom- 
patibility in  a  person  filling  at  the  same 
time  the  character  of  tenant  and  reversioner 
in  one  and  the  same  estate.  4  Kent's  Com. 
99;  1  Lomax  Dig.  13. 

If,  therefore,  the  defendant  acquired  the 
dower  interest  of  the  wife,  he  being  the 
owner  of  the  fee  also,  the  dower  estate  is 
merged  in  the  fee,  and  no  longer  exists. 
These  considerations  are  conclusive  against 
the  claim  of  the  defendant  to  set  up  in  him- 
self a  dower  interest  after  the  termination 

of  his  title  as  purchaser. 
287  *The  third  error  assigned  is  to  the 

action  of  the  court  admitting  certain 
evidence  objected  to  by  the  defendant  as  set 
out  in  the  second  bill  of  exceptions.  The 
plaintiffs  claimed  rents  and  profits  from  the 
«1efendant  for  the  use  of  the  land.  The  de- 
fendant, on  his  part,  claimed  compensation 
for  improvements.  It  seems  that  the  amount 
so  claimed  by  defendant  exceeded  the  value 
of  the  rents  and  profits  to  which  plaintiffs 
were  entitled  for  the  five  years  preceding  the 
institution  of  the  suit.  And  thereupon  the 
plaintiffs  were  permitted  by  the  court  to 
show  and  to  claim  for  the  use  and  occupation 
nf  the  premises  from  the  time  of  the  convey- 
ance of  the  lands  by  Anthony  Shackelford  to 
the  defendant  to  the  time  of  the  death  of 
said  Shackelford,  to  be  applied  as  a  set-off 
against  the  claim  of  the  defendant  for  im- 
provements. In  this  the  circuit  court  plainly 
erred.  The  defendant  claimed  under  An- 
thony Shackelford,  and  whatever  title  the 
latter  had  was  vested  in  defendant.  As  al- 
ready seen,  Anthony  Shackelford  had  a  fee- 
simple  estate  defeasible  upon  his  dying  with- 
out issue,  or  he  had  an  estate-tail  converted 
into  a  fee  upon  which  there  was  a  valid 
limitation.  In  either  case,  whether  he  had 
issue  or  not,  his  title  during  his  life  was 
perfect.  He  could  not  be  charged  with  the 
use  and  occupation  of  the  premises  which 
he  held  as  owner  for  life,  neither  could  the 
defendant  as  his  alienee.  It  is  clear,  there- 
fore, that  the  circuit  court  committed  an 
error  in  admitting  the  evidence  offered  by 
the  plaintiffs  as  set  out  in  the  second  bill 
of  exceptions.  The  question  now  presented 
is  the  judgment  of  the  circuit  court  to  be 
reversed  on  that  ground. 

The  statute  under  which  these  proceedings 
are  had  provides  that  the  plaintiff,  if  judgment 
is  rendered  for  him,  may  elect  to  relinquish 
his  estate  in  the  premises  to  the  defendant 
at  the  value  ascertained  by  the  jury,  and  the 
defendant  shall  henceforth  hold  all  the 
S88  estate  *the  plaintiff  may  have  had,  pro- 
vided he  pays  to  the  plaintiff  the  value 


so  ascertained  by  the  jury  in  the  manner 
prescribed  by  the  court.  Code  of  1873,  ck 
132,  §  13.  This  section  was  framed  upon  the 
idea  that  the  plaintiff  might  prefer  to  sar- 
render  the  land  to  the  defendant  rather  than 
to  pay  for  the  defendant's  improvements. 
If,  however,  the  defendant  fails  to  pay  the 
plaintiff  the  assessed  value  of  the  land,  the 
I  court  may  order  it  to  be  sold,  and  the  proceeds 
I  of  sale  to  be  applied  to  pay  the  plaintiff  the 
assessed  value,  and  the  surplus,  if  any,  to  be 
paid  over  to  the  defendant  for  his  improve- 
ments. It  seems  that  in  the  case  before  os, 
after  the  jury  had  fixed  the  value  of  the  land, 
exclusive  of  the  defendant's  improvements, 
at  the  sum  of  $4,032,  and  the  amount  doc 
defendant  for  improvements  at  $2,400,  the 
plaintiffs  thereupon  elected  to  relinquish 
their  estate  in  the  premises  to  defendant 
Whether  the  defendant  concluded  to  take  the 
property  on  these  terms  does  not  appear. 
The  court,  however,  entered  an  order  for  the 
sale  of  the  premises  in  default  of  paymen: 
by  the  defendant.  It  would  seem,  therefore, 
that  the  error  of  the  circuit  court,  in  admit- 
ting the  evidence  already  adverted  to.  was 
rendered  immaterial  by  the  subsequent  pro- 
ceedings. For  whether  the  defendant's  claim 
for  improvements  was  a  hundred  or  a  hun- 
dred thousand  dollars,  the  plaintiffs  were  not 
personally  liable  for  it,  nor  conld  the  bnd 
itself  be  held  liable  until  the  plaintiffs  were 
paid  its  assessed  value.  When,  therefore, 
the  plaintiff  released  the  land  to  the  defeat- 
ant  at  its  assessed  value,  the  defendant  cniil3 
keep  it  upon  paying  such  value,  ar  allow  it 
to  be  sold,  and  take  the  balance  of  the  pro- 
ceeds, whatever  they  were,  after  paying  the 
plaintiffs  such  assessed  value.  Tile  question 
of  the  rents  and  profits  became,  therefore, 
wholly  immaterial,  and  the  dcfendaat 
289  was  not  and  *could  not  be  prejudiced 
by  the  admission  of  the  testimony  ia 
question. 

The  next  error  assigned  is  the  action  of 
the  court  in  allowing  the  same  jury  which 
tried  the  case  on  its  merits  to  assess  the 
value  of  the  land  in  controversy,  and  also 
to  fix  the  amount  of  the  rents  and  profits  for 
which  the  defendant  was  liable.  This  ob- 
jection is  based  upon  the  decision  of  this 
court  in  Goodwyn  v.  Myers,  16  Gratt  336.  ia 
which  it  was  held  that  where  the  defendan: 
claims  for  improvements,  the  plaintiff  maj. 
under  the  statute,  require,  at  any  time  before 
judgment,  that  the  value  of  his  estate  in  the 
premises,  without  the  improvements,  shall 
also  be  ascertained;  but  this  enquiry  most 
be  made  by  a  different  jury  from  that  which 
tried  the  cause  on  its  merits.  A  sufficient 
answer  to  this  objection  is  found  in  the  con- 
duct of  the  defendant  himself.  After  thejaty 
had  rendered  a  special  verdict  on  the  title, 
they  were  detained  by  the  court  for  the  pur- 
pose— first,  of  assessing  the  value  of  the  de- 
fendant's improvements;  second,  the  ^"ahie 
of  the  premises  without  such  improvements: 
thirdly,  the  rents  and  profits  for  which  de- 
fendant was  liable.  The  defendant  made  no 
objection  to  this  mode  of  proceeding.  He 
not  only  acquiesced  in  what  was  done,  but 
he  seemingly  approved  it,  for  he  was  repre- 
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sented  by  counsel,  and  introduced  his  testi- 
mony upon  all  these  issues.  If  he  was  not 
willing  that  the  same  jury  should  make  all 
the  inquiries,  good  faith  required,  he  should 
make  his  objection  known  then  and  there. 
Having  taken  his  chances  before  that  jury, 
he  cannot  be  heard  to  say  that  a  diflFerent 
jury  ought  to  have  been  empanelled  to  try 
one  of  the  issues.  The  defendant  had  the 
right  to  waive  the  point,  and  we  think  he 
has  waived  it.  Without  undertaking,  there- 
fore, to  say  what  force  there  would  have 
been    in    the    objection    if    made    in    due 

time,  it  was  too  late  first  to  urge  it 
880      after  the  verdict  *was   rendered  and 

the  court  was  about  to  pronounce  its 
judgment.  This  disposes  of  all  the  errors 
assigned  by  the  defendant's  counsel.  For 
the  reasons  stated,  we  think  there  is  no  er- 
ror in  the  judgment  of  the  circuit  court,  and 
the  same  ought  to  be  affirmed. 

Judgment  affirmed. 


881 


*The  Commonwealth  v.  Fields. 

July  Term.   1880,   Wythevillc. 


Criailnal    I/«fr — €••<•    as    Part    of    Fine. — 

Upon  an  indictment  for  assault  F  is  fined  $1  and 
the  costs.  He  pays  one  dollar  to  the  clerk  before 
execution  issued,  and  directs  him  to  apply  it  to  the 
fine.  The  costs  are  a  part  of  the  fine,  and  F  being 
taken  upon  a  cmpims  pro  fine  can  only  be  released 
by  paying  the  costs  as  well  as  the  one  dollar. 

This  was  a  writ  of  error  to  the  judgment 
of  the  circuit  court  of  Scott  county,  affirm- 
ing a  judgment  of  the  county  court  of  said 
county,  by;  which  Joel  Fields  was  discharged 
upon  a  writ  of  habeas  corpus,  from  custody 
upon  a  writ  of  capias  pro  fine  sued  out  by 
the  Commonwealth  upon  a  judgment  re- 
covered against  him  on  an  indictment  for 
assault  and  battery.  The  case  is  fully  stated 
by  Judge   Christian   in  his  opinion. 

The  Attorney-General,  for  the  Common- 
wealth. 

There  was  no  counsel,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

The  defendant  in  error  was  convicted  upon 
an  indictment  for  assault  and  battery  in  the 
county  court  of  Scott  county.  He  was  fined 
one  dollar,  and  judgment  for  said  fine  and 
the  costs  of  prosecution  was  entered  up 
gigzinst  him.  Before  any  execution  or  other 
process  was  issued  on  the  judgment  he 
898  paid  the  sum  of  ♦one  dollar  to  the 
clerk  of  the  court  which  sum  he  di- 
rected to  be  applied  to  the  payment  of  the 
fine.  Execution  was  afterwards  issued  for 
the  fine,  and  costs  amounting  to  the  sum  of 
nineteen  dollars  and  eighty-seven  cents. 
This  execution  was  returned  "no  property 
found"  and  thereupon  a  capias  pro  fine  was 
issued  for  the  fine  and  costs,  ascertained  by 
the  judgment.  Under  this  capias  the  defend- 
ant was  arrested  and  committed  to    jail.    He 


I  then  filed  his  petition  for  a  writ  of  habeas- 
I  corpus  before  Hon.  H.  S.  K.  Morrison,  judge 
I  of  the  county  court  of  Scott  county.  The 
writ  was  awarded,  and  upon  the  hearing  of 
the  case  the  defendant  in  error  was  dis- 
charged from  custody.  To  this  judgment  of 
the  county  court  discharging  the  defendant 
in  error,  the  Commonwealth's  attorney  or 
Scott  county  applied  for  a  writ  of  error? 
which  was  awarded  by  the  circuit  court  of 
Scott  county. 

The  case  being  heard  in  the  circuit  court, 
the  judgment  of  the  county  court  was  af- 
firmed. 

!     To   this  judgment   a   writ   of   error   was 
awarded  by  this  court. 

The  court  is  of  opinion  that  the  judgment 
of  the  circuit  court  affirming  the  judgment 
of  the  county  court  is  erroneous. 

The  capias  pro  fine  in  this  case  was  issued 
for  the  fine  and  costs.  The  costs  are  a  nec- 
essary incident  to  the  fine,  and  are  as  much 
a  part  of  the  judgment  of  the  court,  as  the 
fine.  T^ey  cannot  be  separated.  And  where 
a  capias  pro  fine  is  issued,  as  in  this  case, 
for  the  fine  and  costs  adjudged  against  the 
accused,  and  he  is  taken  under  that  process, 
there  is  no  means  by  which  he  can  discharge 
himself  except  by  paying  both  fine  and 
costs.  He  must  discharge  himself  by  paying 
the  whole  judgment;  of  which  the  amount 
adjudged  against  him  as  costs,  is  as 
289  much  a  part  of  the  judgment  as  *the 
fine  assessed  against  him.  See  Web- 
ster's case,  8  Gratt.  702. 

The  court  is  therefore  of  opinion  that  the 
judgment  of  the  circuit  court  affirming  the 
judgment  of  the  county  court  discharging- 
the  defendant  from  custody,  is  erroneous 
and  that  the  same  be  reversed. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
judgment  of  the  circuit  court  of  Scott  county 
affirming  the  judgment  of  the  county  court 
of  said  county,  discharging  the  defendant  in 
error  from  custody  is  erroneous.  It  is  there- 
fore adjudged  and  ordered  that  the  said 
judgment  be  reversed  and  annulled,  and  the 
Commonwealth  (the  plaintiff  in  error)  re- 
cover against  the  defendant  in  error  her 
costs  by  her  expended  in  the  prosecution  of 
her  writ  of  error  here.  And  this  court  now 
proceeding  to  render  such  judgment  as  the 
said  circuit  court  ought  to  have  rendered,  it 
is  adjudged  and  ordered  that  the  said  judg- 
ment of  the  said  county  court  be  reversed 
and  annulled,  and  that  the  case  be  remanded 
to  said  county  court,  for  further  proceedings 
to  be  had  therein  in  conformity  with  the 
opinion  of  this  court.  And  it  is  further  ad- 
judged and  ordered  that  the  plaintiff  in  er- 
ror (The  Commonwealth)  recover  against 
the  defendant  in  error  her  costs  by  her  ex- 
pended in  the  prosecution  of  her  writ  of 
error  in  said  circuit  court.  All  of  which  is 
ordered  to  be  certified  to  the  said  circuit 
court  of  Scott  county. 

Judgment  reversed. 
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Commonwealth  v.  Johnson 
ft  als. 

July  Tenn,   1880,   WytheviUc. 

Soard  of  PvUlc  IVorko — CMitracta— Va- 
lidIty.*^Thc  contract  made  on  tke  27th  of  Feb- 
ruary, 1867,  by  the  board  of  public  works  with  B. 
T.  JoiMson,  N.  Poc  and  J.  P.  Poc,  for  prosecuting 
the  ckuins  of  the  State  of  Virginia  against  the 
Chesapeake  and  Ohio  canal  company,  was  author- 
ized by  the  resolution  of  the  general  assembly  of 
Fcbmary  26,  1867;  and  a  full  and  final  and  honest 
settlcBcnt  of  all  the  matters  involred  in  the  con- 
tract having  been  made  by  the  board  and  Johnson, 
*c.,  the  same  is  conclusive  upon   the   State. 

This  case  was  heard  at  Richmond,  but 
decided  at  Wytheville.  By  a  resolution  of 
the  general  assembly  of  Virginia  passed  the 
26th  of  February,  1867,  the  board  of  public 
works  of  the  State  was  authorized  and  di- 
rected to  adopt  such  measures  as  in  their 
judgment  may  be  necessary  and  advisable 
to  realize  the  preferred  liens  of  the  the  State 
upon  the  tolls  and  revenues  of  the  Chesapeake 
and  Ohio  canal  company;  and  for  that  pur- 
pose contract  with  counsel  for  the  enforce- 
ment of  said  liens  in  concert  with  other  hold- 
ers of  similar  liens:  provided,  however,  that 
the  compensation  of  said  counsel  shall  be 
contingent  only,  and  shall  be  paid  by  said 
hoard  only  out  of  the  proceeds  to  be  realized 
from  the  proceedings  or  the  debts  and  liens 
secured  thereby.  At  this  time  the  State  was 
a  large  creditor  of  the  canal  company  for  the 
payment  of  interest  on  its  bonds  guaranteed 
by  the  State  and  as  assignee  of  Selden, 
Withers  &  Co.  of  a  like  claim  for  interest 

paid  on  said  bonds,  and  of  one  of  said 
5395    bonds,  *and  the  State  was  also  liable  as 

guarantor  of  $300,000  of  the  said  com- 
pany's bonds,  part  of  $1,695,500  secured  by  a 
first  lien  on  the  tolls  and  revenues  of  the  said 
company  which  would  fall  due  in  1881,  1883, 
1884;  and  she  was  also  guarantor  on  $200,000 
of  said  bonds  which  would  fall  due  in  1869. 


294,  295,  286,  997 


cent,  on  the  amount  of  debts  secured,  and 
liabilities  as  guarantor,  against  which  the 
State  was  secured. 

In  December,  1877,  under  a  resolution  of 
the  house  of  delegates  of  Virginia,  a  bill  was 
filed  in  the  circuit  court  of  the  city  of  Rich- 
mond in  the  name  of  The  Commonwealth 
against  General  Johnson  and  the  Poes,  the 
object  of  which  was  to  set  aside  the  contract 
and  settlement  made  by  the  board  of  public 
works  with  Johnson  and  the  Poes,  and 
296  to  recover  a  large  portion  *of  the  com- 
pensation which  had  been  allowed 
them  by  the  board.  The  grounds  upon 
which  the  Commonwealth  relied  in  her  bill 
for  sustaining  the  case,  were  that  the  reso- 
lution of  the  general  assembly  of  the  26ih 
of  February,  1867,  did  not  authorize  the 
board  of  public  works  to  make  the  con- 
tract, made  with  Johnson  and  the  Poes; 
that  the  resolution  only  referred  to  the 
debts  claimed  by  the  State  to  be  due  to  her 
from  the  canal  company  for  moneys  paid 
by  her  as  guarantor  of  the  bonds  of  the 
company,  and  as  assignee  of  Selden,  With- 
ers &  Co.;  and  that  the  defendants  had 
been  guilty  of  fraud,  though  as  to  this 
charge  no  facts  were  specified. 

Neilson  and  John  P.  Poe  living  out  of  the 
State,  were  proceeded  against  as  absent  de- 
fendants. General  Johnson  answered.  He 
insisted  that  the  board  of  public  works  had 
authority  to  make  the  contract.  He  details 
at  length  the  action  of  himself  and  his  part- 
ners in  prosecuting  these  claims  of  the 
State,  and  their  success  after  five  years  of 
constant  and  expensive  service.  He  savs 
they  reported  to  the  board  from  time  to  time 
what  they  had  done,  and  in  1873  when  their 
work  was  accomplished  they  made  a  fuD 
report  to  the  board  of  public  works;  when  a 
full  and  final  settlement  was  made  with  the 
board,  and  they  were  allowed  by  the  board, 
the  compensation  they  were  to  receive  un- 


On  the  27th  of  February,  1867,  the  board  !  <i«r  their  contract.  And  he  denies  all  fraud 


of  public  works  made  a  contract  with  Brad 
ley  T.  Johnson,  Neilson  Poe  and  John  P. 
Poe  by  which  they  were  to  prosecute  the 
claims  of  the  state  against  the  canal  com- 
pany, to  enforce  not  only  the  payment  of  the 
debts  held  by  the  State,  but  to  make  effective 
the  liens  to  secure  the  said  bonds;  and  said 
counse'l  were  to  receive  a  compensation  of 
twenty  per  cent,  upon  the  amount  received 
upon  the  debts,  and  for  which  the  State 
should  be  secured  on  her  said  guarantees. 
In  1873  Johnson,  &c..  made  their  final  report 
to  the  board  of  public  works,  showing  how 
much  of  the  debt  had  been  paid  or  secured; 
that  the  bonds  for  $200,000  with  the  interest 
had  been  paid  by  the  canal  company,  and 
that  the  company  was  paying  from  its  net 
tolls  the  back  interest  on  the  other  bonds, 
and  under  the  then  conduct  of  the  company 
would  pay  the  interest  and  provide  readily 
for  the  principal  as  it  fell  due.  There  was 
then  a  final  settlement  between  the  board 
and  Johnson,  &c.,  they  receiving  out  of  the 
moneys    collected    or    secured    twenty    per 


•Cited   m   Cecil   ▼.   Clark,   44   W.   Va.   675. 


in  any  of  their  action.  The  circuit  court  dis- 
missed the  bill,  and  there  was  an  appeal  to 
this  court.  The  view  of  the  case  taken  by 
this  court  sufficiently  appears  in  the  opin- 
ion of  Judge  Anderson. 

The  Attorney-General,  John   M.   Forbes, 
and  M.  B.  Seawell,  for  the  Commonwealth. 

Robert   Ould    and   Charles   Marshall,   for 
the  appellees. 

297  ♦ANDERSON,    J.,     delivered     the 

opinion  of  the  court. 
The  contracts  and  settlements  which  are 
drawn  in  question  by  this  suit,  and  sought 
to  be  set  aside,  were  entered  into  by  the 
board  of  public  works  of  Virginia,  on  behalf 
of  the  Cotnmonwealth  (party  of  the  first  part) 
with  Bradley  T.  Johnson,  Neilson  Poe  and 
John  P.  Poe,  the  appellees  (parties  of  the 
second  part),  the  board  claimmg  to  be  spe- 
cially clothed  with  power  and  authority  for 
the  purpose,  by  a  joint  resolution  of  the 
general  assembly  of  Virginia,  of  the  16th  of 
February.  1867,  which  is  recited  in  the  con- 
tract, which  was  made  on  the  27th  of  Fe^ 
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ruary  of  the  same  year,  and  which  is  sup- 
plemented by  another  contract  of  the  5th 
of  March  following. 

Soon  after  the  contracts  were  concluded, 
the  appellants  proceeded  with  their  execu- 
tion which  by  the  terms  thereof,  was  to  be 
at  their  expense.  They  were  actively  en- 
gaged in  its  performance  from  February  27th, 
or  March  5,  1867,  until  January,  1873,  when 
their  final  settlement  was  made  with  the 
board — a  period  of  nearly  six  years.  By  that 
settlement  their  performance  of  the  contracts 
was  acknowledged  and  approved  by  the  board 
of  public  works,  and  the  Commonwealth  was 
released  from  any  further  obligation  to  them 
under  said  contracts.  No  objection  was 
made  to  the  contracts,  or  to  their  fulfill- 
ment by  any  one,  so  far  as  the  record  shows, 
whilst  they  were  engaged  in  their  perform- 
ance, although  the  general  assembly  which 
passed  the  joint  resolution  was  in  session  at 
the  time  the  contracts  were  made,  and  must 
be  presumed  to  have  been  cognizant  of  them. 
It  was  a  public  transaction.  The  contracts 
were  filed  with  the  public  records,  and  were 
open  to  the  inspection  of  any  member  of  that 
assembly,  or  of  the  succeeding  assemblies 
wrhich  were  annually  in  session,  whilst  they 
were  engaged  in  their  performance; 
B98  *or  by  any  person  who  might  have  felt 
sufficient  interest  to  look  into  them, 
[t  was  a  matter  in  which  the  public  interest 
wras  deeply  concerned,  which  had  been 
brought  to  the  attention  of  the  general  as- 
sembly, and  the  board  was  acting  under  its 
Drder.  And  after  the  services  had  been  ren- 
dered by  the  appellees,  and  after  they  had 
made  a  final  settlement  with  the  board  of 
3ub]ic  works,  and  had  paid  to  the  sinking 
und  under  its  directions  the  balance  dUe  the 
[Commonwealth  from  their  collections,  as  it 
ladbeen  finally  adjusted  between  them  and 
:he  said  board,  the  whole  transaction  was 
•eviewed  by  a  joint  committee  of  the  general 
issembly,  under  whose  joint  resolution  the 
)oard  of  public  works  had  acted  in  the  prem- 
ses.  who,  upon  their  investigation,  came 
manimously   to  the    following   conclusions: 

"First.  That  the  contracts  made  by  the 
>oard  of  public  works  with  the  counsel 
urere  authorized  by  law,  and  were  judicious 
md   advantageous   to   the   State. 

"Second.  That  they  have  been  executed 
)y  counsel  with  zeal,  energy,  ability  and 
mccess;  and 

"Third.  That  the  final  adjustment  and 
settlement  was  strictly  in  accordance  with 
:he  agreement  and  contracts  made  and  en- 
ered   into." 

Which  they  reported  to  the  general  assem- 
)ly.  The  report  is  signed  by  H.  W.  Thomas 
[Judge  Thomas),  chairman  senate  commit- 
:ee;  T.  G.  Popham,  chairman  house  com- 
nittee,  and  Robert  L.  Montague  (former 
ieutenant-governor,  afterwards  an  eminent 
ludee  of  the  circuit  court). 

Whether  at  that,  or  a  subsequent  session 
)f  the  general  assembly,  does  not  appear,  on 
notion  of  a  member  of  the  house  of  dele- 
gates, prompted,  as  would  seem  from  the 
>reamble,  by  publications  in  some  of  tht 
lewspapers,    a    series    of    resolutiotii    were 


adopted,  calling  for  information  to  be 
299  reported  *•  to  the  house,  from  »the  board 
of  public  works;  from  James  Neeson, 
attorney  for  the  State;  and  from  the  auditor 
of  pubhc  accounts;  and  a  committee  of  five 
was  appointed,  afterwards  increased  to  seven, 
of  which  the  mover  was  chairmsm,  to  exam- 
ine all  the  statements  and  exhibits  which 
may  be  furnished  in  response  to  said  resolu- 
tions, and  to  inquire  into  all  matters  per- 
taining to  said  transactions,  an<l  report  the 
facts  to  the  house,  with  such  recommenda- 
tions as   they  may  deem  proper. 

It  appears  that  only  six  of  the  committee, 
including  the  chairman,  participated  in  this 
investigation.  The  report  Of  the  majority, 
approved  by  four  of  the  committee,  substan- 
tially affirms  the  unanimous  conclusions  of 
the  joint  committee,  which  had  previously 
investigated  the  transactions,  under  a  joint 
resolution  of  both  houses  of  the  jfeneral  as- 
sembly. The  chairman  made  a  minority  re- 
port, in  which  he  claims  to  have  discov- 
ered, and  reasons  ingeniously  to  show,  that 
the  board  of  public  works  were  not  invested 
with  power  to  make  the  contract  they  made 
with  the  appellees,  and  assails  the  transac- 
tions on  other  grounds,  and  recommends  the 
adoption  of  a  joint  resolution  to  the  effect, 
that  the  governor  be  authorized  and  in- 
structed, to  employ  able  counsel  to  examine 
into  all  matters  pertaining  to  the  contracts 
made  by  the  board  of  public  works  with  the 
appellees,  on  the  27th  of  February,  and  5th 
of  March,  1867,  and  their  settlements  under 
said  contracts;  and  if  in  their  opinion  there 
are  proper  grounds  for  so  doing,  the  gov- 
ernor shall  cause  legal  proceeding's  to  be 
instituted  by  the  attorney-general,  in  con- 
nection with  other  able  counsel,  to  recover 
whatever  balance  may  be  due  the  State  on 
account  of  collections  made  by  her  attor- 
neys, the  appellees,  from  the  Chesapeake 
and  Ohio  canal  company.  There  is  a  special 
concurrence  by  one  of  the  committee  (Wil- 
liam F.  Gordon)  with  the  chairman  in 
900  the  facts  as  set  forth  *by  him,  and  his 
construction  of  the  resolution  of  the 
general  assembly  of  February  26,  1867,  and 
in  the  resolution  recommended  by  him  for 
the  adoption  of  the  general  assembly.  He 
docs  not  express  further  concurrence  in  the 
minority  report.  Two  of  the  majority  of  the 
committee  say  in  substance  that  they  pre- 
fer the  construction  given  to  the  joint  reso- 
lution of  February  26,  1867,  by  the  majority 
report,  but  not  being  confident  of  its  cor- 
rectness, and  being  unwilling  to  conclude 
further  inquiry  into  the  matter  by  compe- 
tent counsel,  they  assent  to  the  recommen- 
dation of  the  minority  report. 

It  seems  that  the  said  resolution  was 
adopted  only  by  the  house  of  delegates,  and 
not  as  a  joint  resolution;  and  the  governor 
in  obedience  to  its  requircm-ent,  appointed 
able  counsel  to  investigate  and  report  their 
opinion  on  the  matters  referred  to  in  the 
resolution.  In  their  report  they  set  out  the 
rescJuticn  as  the  foundation  of  their  author- 
ity, and  describe  it  as  a  "resolution  of  the 
t^OU»e  cf  delegates,  adopted  r<Hh  of  March, 
1H77."    The  ccunscl  employed,  we  doubt  not, 
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honestly  formed  their  opinion  upon  the  in- 
vestigation of  the  case,  which  they  en- 
deavored to  maintain  in  an  elaborate  report, 
and  as  the  result  of  that  opinion,  they  advised 
the  institution  of  suit.  And  one  of  them, 
James  G.  Field,  having  become  the  attorney- 
general  of  the  State,  the  same  counsel  were 
directed  by  the  governor,  in  obedience  to  the 
resolution  aforesaid  of  the  house  of  dele- 
gates, to  institute  this  suit  in  the  name  and 
on  behalf  of  the  Commonwealth.  The  case 
was  thoroughly  and  laboriously  investigated 
in  the  circuit  court  of  Richmond,  and  the 
learned  judge  thereof,  in  a  well-considered, 
and  able  opinion,  dismissed  the  plaintiff's 
bill;  and  the   case   is   brought  here   on  an 

appeal   from  that  decree. 
801  '*'The  first  question  is,  and  it  is  the 

material  question  in  the  case,  Did  the 
board  of  public  works,  in  entering  into  this 
contract  with  the  appellees,  exceed  their 
powers?  They  professed  to  act  under  and 
by  anthority  of  the  joint  resolution  of  the 
26th  of  February,  1867,  before  referred  to, 
which  is  as  follows: 

"Be  it  resolved  by  the  general  assembly, 
That  the  board  of  public  works  be  and  they 
are  hereby  authorized  and  directed  to  adopt 
such  measures  as  in  their  judgment  may  be 
necessary  and  advisable  to  realize  the  pre- 
ferred liens  of  the  State  upon  the  tolls  and 
revenues  of  the  Chesapeake  and  Ohio  canal 
company,  and  for  that  purpose  to  contract 
with  counsel  for  the  enforcement  of  said 
liens,  in  concert  with  other  holders  of  simi- 
lar liens:  provided,  however,  that  the  com- 
pensation of  such  counsel  shall  be  contin- 
gent only,  and  shall  be  paid  by  said  board 
only  out  of  the  proceeds  to  be  realized  from 
the  proceedings,  or  the  debts  and  liens 
secured  thereby." 

To  "realize  the  preferred  liens  of  the 
State,"  evidently  means  to  give  effect  to 
them.  And  the  board  is  invested  with  full 
powers  to  adopt  such  measures  as  in  their 
judgment  may  be  necessary  and  advisable 
for  that  purpose:  and  it  is  authorized  to 
employ  counsel  for  their  enforcement.  It  is 
contended  that  this  language  gave  power  to 
the  board  to  provide  only  for  the  collection 
of  debts  due  from  the  company  to  the  State, 
and  not  to  provide  for  the  security  of  the 
State  as  to  her  liability  as  guarantor  for  debts 
due  others.  The  duty  imposed  on  the  board, 
was  not  limited  to  the  collection  of  debts.  It 
needed  no  special  authority  for  that  purpose. 
It  could  have  placed  the  claims  of  the  State 
hi  the  hands  of  counsel  for  suit  or  collection, 
without  any  special  authority  from  the  leg- 
islature. But  a  suit  or  judgment  against  the 
canal  company,  whose  property  and  re- 
sources were  all  covered  by  mortgages 
302  *for  more  than  could  be  realized  by  a 
sale,  could  have  availed  nothing  to  the 
State  of  Virginia.  An  execution  against  the 
company,  would  have  been  utterly  unavail- 
ing to  obtain  satisfaction  of  the  debts  it 
owed  the  State.  And  the  resolution  does  not 
even  direct  that  suit  shall  be  brought  for 
the  debts  due  the  State.  It  instructs  the 
board  to  adopt  such  measures,  as  in  its  judg- 
ment,   may  be  necessary  and  advisable,  (it    is 


not  restricted  as  to  the  measures  it  may  adopt: 
that  is  left  entirely  to  its  discretion),  •'to 
realize"  that  is  to  give  effect  to  the  preferred 
liens  of  the  State,  upon  the  revenues  and 
tolls  of  the  company.  Debts  are  not  men- 
tioned— showing  that  the  legislature  did  not 
mean  to  restrict  the  action  of  the  board  to 
the  recovery  of  debts  due  the  State,  for 
which  she  had  a  lien,  but  also  to  secure  the 
State  from  loss,  by  reason  of  her  liability  for 
debts  due  from  the  company  to  others,  for 
which  the  State  was  liable,  by  giving  effect 
to  the  liens  which  it  was  believed  she  bad  for 
her  indemnity.  So  that  by  using  the  terra 
liens,  instead  of  debts,  the  instruction  was 
more  comprehensive,  and  imposed  the  duty 
on  the  board  to  take  measures,  not  only  to 
realize  the  debts  due  from  the  company  to 
the  State,  and  to  enforce  and  give  effect  to 
the  liens  of  the  State  for  that  purpose,  but 
also  to  secure  the  State  from  loss  on  account 
of  debts  due  by  the  company  to  others,  for 
which  the  State  was  liable  as  guarantee,  bj 
giving  effect  to  liens  which  the  State  was 
believed  to  have  for  her  indemnity. 

We  think  the  instructions  to  the  board, 
imposed  the  duty  to  adopt  measures  both 
for  the  security  of  the  State  for  what  was 
due  her  from  the  company,  and  indemnity 
for  debts  due  by  the  company  to  others,  for 
which  the  State  was  liable;  and  that  it  is 
expressed  by  the  use  of  the  term  'Uiens" 
which  would  not  have  been,  if  the  terras 
debts  due  the  State  had  been  employed,  in- 
stead of  "liens  of  the  State." 
808  *But  we  are  told  that  the  State  had 
no  liens  for  her  protection  as  guaran- 
tor, and  therefore  that  the  general  assem- 
bly, by  the  terms  "to  realize  the  preferred 
liens  of  the  State,"  could  not  have  had  ref- 
erence to  the  State's  guaranties.  The  truth 
is  the  State  had  no  liens  except  as  guaran- 
tor, but  for  the  bond  of  $13,500,  assigned  to 
her  by  Seldon,  Withers  &  Co. 

There  is  no  doubt  that  the  canal  bonds, 
which  were  guaranteed  by  the  State,  were 
secured  by  a  preferred  lien  upon  the  net  tolls 
and  revenues  of  the  company,  and  that  it 
was  upon  the  faith  of  that  security,  that 
Virginia  guaranteed  them.  There  is  also  no 
doubt  that  when  Virginia  guaranteed  thent 
she  became  entitled  to  the  benefit  of  that 
security  for  her  indemnity.  There  ought  to 
be  as  little  doubt,  that  when  the  general  as- 
sembly by  its  joint. resolution  aforesaid,  in- 
structed the  board  of  public  works  to  take 
measures  to  realize,  that  is,  to  give  effect 
to,  the  liens  of  Virginia  on  the  revenues  of 
the  company,  it  meant  to  save  Virginia  from 
loss  by  her  guaranty  of  those  bonds,  in  the 
only  way  by  which  it  could  be  done,  by  giv- 
ing effect  to  the  liens  which  Virginia  had  a 
right  to  for  her  indemnity  as  guarantor. 
They  were  liens  which  Virginia  had  a  right 
to  look  to  for  her  protection,  and  in  that 
sense  they  were  her  liens. 

In  order  to  support  this  construction  it  is 
not  necessary  that  the  language  used  in  the 
resolution  should  be  technically  correct,  or 
that  they  \vere  absolutely  and  unqualiiiediv 
Virginia's  liens.  If  she  had  a  right  to  rely  on 
them,  and  did  rely  on  them,  for  her  protcc- 
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tion  and  indemnity,  when  she  contracted  to  ' 
guarantee  the  bonds,  they  are  embraced  in 
the  instructions,  though  she  could  not  ac- 
tually enforce  the  right,  until  she  had  paid 
the  debt.  The  right  attached  immediately  upon 
the  execution  of  the  guaranty,  and  the  gen- 
eral assembly  was  warranted  in  charac- 
304  terizing  it  as  a  lien  of  the  *State.  The 
using  the  term  *iiens,"  instead  of  the 
term  debts,  shows  that  the  resolution  means 
more  than  debts.  And  it  implies  that,  in  the 
opinien  of  the  general  assembly,  there  were 
other  interests  of  the  State,  besides  the 
debts  due  from  the  canal  company,  which 
required  attention,  all  of  which  might  be 
secured,  by  realizing  or  giving  effect  to,  her 
preferred  liens. 

But  why  should  it  be  thought  that  the  leg- 
islature intended  to  restrict  the  board  to 
measures,  only  for  the  recovery  of  debts 
due  the  State  from  the  company?  The  lan- 
guage of  the  resolution,  we  have  seen,  does 
not  require  such  a  construction. 

The  company  had  issued  coupon  bonds  to 
the  amount  of  $1,699,500,  for  completing  the 
construction  of  the  canal  to  Cumberland, 
which  are  called  construction  bonds — and  had 
issued  similiar  bonds  to  the  amount  of  $200,- 
000,  for  the  repair  of  the  canal  from  dam  No. 
6,  to  Georgetown,  a  distance  of  one  hundred 
and  twenty-three  miles,  called  repair  bonds; 
and  had  secured  them  by  a  mortgage  on  the 
revenues  and  tolls  of  the  canal — Maryland 
consenting  that  it  should  have  precedence  as 
to  the  tolls  and  revenues,  over  a  prior  lien 
which  she  held  on  all  the  property  of  the 
canal  company,  as  well  as  on  its  tolls  and 
revenues,  amounting  on  the  1st  of  January, 
1867.  to  $5,968,586.94.  Virginia  had  guaran- 
teed $300,000  of  the  construction  bonds,  and 
the  whole  of  the  repair  bonds.  The  company 
had  been  in  default  in  the  payment  of  the 
almost  entire  interest,  from  the  time  of  the 
completion  of  the  construction  to  Cumber- 
land, and  the  repairs  from  dam  No.  6,  to 
Georgetown,  to  the  1st  of  January,  1867 — a 
period  of  sixteen  or  seventeen  years.  Seldcn, 
Withers  &.  Co.  had  paid  the  coupons  on  the 
construction  bonds,  which  fell  due  on  the  1st 
of  July,  1851,  and  1st  of  January  and  1st  of 
July,  1852,  amounting  to  $140,000  which  they 
surrendered  to  the  company,  and  took 
805  its  ♦bonds  therefor,  which  are  called 
special  bonds.  They  also  held  a  con- 
struction bond  for  $13,500,  with  coupons  on 
it;  and  being  indebted  to  Virginia,  they  as- 
signed said  bonds  to  her  as  collaterals. 
These  constituted  one  of  the  debts  claimed 
by  Virginia  against  the  canal  company.  It 
was  at  least  questionable  whether  the  special 
bonds  for  $140,000  were  secured  by  the  mort- 
gage lien,  and  the  court  of  appeals  of  Mary- 
land afterwards  held,  that  they  were  not, 
and  were  not  a  specific  charge  upon  the 
property  of  the  company,  or  its  revenues. 
Being  postponed  therefore  until  after  the 
payment  of  all  the  other  debts  due  by  the 
company,  for  which  all  its  property  and 
revenues  were  specially  charged,  which  were 
augmented  every  year  by  accumulating  in- 
terest, and  which  there  was  no  probability 
could  ever  be  paid,  this  debt  of  $140,000,  un- 


der that  decision,  was  absolutely  worthless. 
Virginia  as  guarantor,  had  paid  all  the 
coupons  both  on  the  construction  and  repair 
bonds,  which  had  accrued  subsequent  to  1st 
of  July,  1852,  to  the  1st  of  January,  1865, 
which  had  been  presented  to  her  for  payment, 
amounting  to  about  $300,000 — ^$35,400  of  which 
the  canal  company  had  funded,  and  given  to 
the  State  certificates  therefor.  Virginia 
claimed  that  the  company  was  indebted  to 
her  for  the  whole  amount,  and  interest  upon 
the  coupons  from  the  date  of  their  maturity 
respectively.  But  there  was  a  difficulty  in 
the  enforcement  of  her  claim  for  the  cou- 
pons which  had  not  been  funded  inasmuch 
as  they  had  been  lost,  or  destroyed  or  stolen 
and  could  not  be  produced  by  the  State.  The 
court  aforesaid,  after  much  litigation,  es- 
tablished the  claim  of  Virginia  to  the  lost 
coupons,  upon  the  evidence  which  the  ap- 
pellees, as  counsel  of  the  State,  had  collected 
and  adduced;  but  required  that  the  State 
should  give  indemnity  to  the  canal  com- 
pany against  loss,  should  any  of  the 
306  coupons  *allowed,  be  afterwards  pro- 
duced by  bona  fide  holders,  and  re- 
covered, and  the  appellees  entered  into  a 
personal  obligation  to  the  company  for  its 
indemnity  in  the  amount  of  $175,000. 

Another  difficulty  they  had  to  encounter. 
The  State  as  guarantor  had  paid  no  interest 
since  1st  of  January,  1865,  and  it  was  earn- 
estly contended  by  the  holders  of  the  bonds, 
and  other  coupons,  that  the  State  being  in 
default  as  guarantor,  should  be  postponed  un- 
til their  coupons  were  satisfied.  The  court 
sustained  them  in  this  position,  as  to  the 
repair  bonds;  which  was  no  serious  loss 
or  disadvantage,  however,  to  the  State,  as 
under  the  reformed  administration  of  the 
canal,  which  had  been  introduced  mainly  by 
the  exertions  of  the  appellees,  the  canal 
company  by  the  year  1870  had  paid  off  the 
whole  of  the  repair  bonds,  with  the  interest 
on  them,  which  of  course  included  the  claim 
of  Virginia,  for  the  coupons  which  she  had 
paid  on  those  bonds.  But  the  contention  of 
the  holders  of  the  construction  bonds,  and 
the  coupons  on  them,  for  the  postponement 
of  Virginia  as  defaulting  guarantor,  if  it  had 
been  successful,  would  have  been  disastrous 
to  her,  as  $18,000  of  those  bonds  guaranteed 
by  Virginia,  did  not  mature  until  1882.  $131,- 
500  of  them  not  until  1883,  and  the  remain- 
der $150,500  not  until  1884,  and  Virginia 
would  have  received  nothing  for  the  cou- 
pons which  she  had  paid,  until  the  whole  of 
them,  with  the  coupons  past  due  and  accru- 
ing in  the  hands  of  other  parties,  were  fully 
satisfied,  nor  any  interest  on  what  she  had 
paid,  as  under  the  rulings  of  the  same  court, 
the  lien  did  not  extend  to  the  interest  on 
the  coupons  which  had  accrued,  then 
amounting  to  as  much  as  the  principal,  or 
which  thereafter  accrued  on  the  coupons 
which  she  had  paid.  But  the  court  held  that 
as  to  the  construction  bonds  Virginia  should 
be  paid  paw  passu  with  the  other  holders 
of  coupons.  This  in  connection  with 
807  *the  decision  that  the  repair  bonds 
were  entitled  to  precedence  in  pay- 
ment, over  the  construction  bond?,  was  a 
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great  success  for  Virginia,  and  for  her 
counsel,  as  their  compensation  was  wholly 
contingent  upon  their  recovery,  and  was  to 
be  paid  out  of  what  they  recovered. 

These  were  the  debts  claimed  by  Virginia 
at  the  date  of  the  joint  resolution  aforesaid. 
As  to  a  large  portion  of  the  claim  it  was  at 
least  doubttui  whether  it  was  covered  by  the 
lien;  and  if  not,  it  was  not  recoverable.  It 
was  due  from  a  company  that  might  well  be 
regarded  hopelessly  insolvent  as  to  all  debts 
which  were  outside  its  mortgages.  It  was 
afterwards  settled  judicially  by  the  final  de- 
cision of  the  supreme  court  of  Maryland, 
that  this  portion  of  the  Virginia  debt,  was 
not  entitled  to  the  benefit  of  the  lien.  It 
was  therefore  worthless. 

The  coupoqs  and  bonds  which  were  after- 
wards adjudged  to  be  due  the  State,  and  en- 
titled to  the  benefit  of  the  lien,  seem  to  have 
had  but  little  value  at  that  time.  It  is  testi- 
fied by  Mr.  Joseph  Bryan,  an  eminent  lawyer, 
who  had  thoroughly  investigated  the  condi- 
tion of  the  company  in  another  case,  that 
they  were  worth  little  or  nothingat  that  time. 
And  it  seems  that  in  1865  bonds  of  the  com- 
pany secured  by  the  first  lien  with  fourteen 
years  of  interest  upon  them,  were  appraised 


quire  that  measures  should  be  taken,  to  se- 
cure the  debts  due  the  State  as  far  as  prac- 
ticable, but  more  especially,  to  provide  for 
her  indemnity  against  loss,  by  reason  of  her 
guaranties.  It  would  seem  unreasonable, 
therefore,  that  the  general  assembly  of  1867, 
in  requiring  the  board  of  public  works  to 
take  action  on  the  subject,  would  have  en- 
tirely ignored  the  heavy  liabilities  of  the 
State  by  reason  of  her  guaranties,  and  re- 
stricted the  action  of  the  board,  only  to  the 

collection  of  the  debts  due  the  State. 
'  809        *But  we  are  told  that  in  securing  the 
!  debts  due  the  State,  she  would  be  nec- 

I  essarily  indemnified  against  loss  as  guar- 
antor. That  is  true,  as  to  that  portion  of  the 
debt  guaranteed  by  the  State,  which  had 
been  paid  by  her.  But  if  that  could  be  se- 
cured or  collected  in  any  way,  which  would 
not  include  the  guaranteed  debt,  which  had 
not  been  paid,  the  State  would  not  be  guar- 
anteed as  to  the  latter — and  it  is  to  be  ob- 
served t*iat  the  resolution  does  not  pre- 
scribe any  mode  for  the  board  to  adopt,  bat 
leaves  it  entirely  to  its  discretion. 

But  if  the  services  of  counsel  contracted 
for  by  the  board,  were  necessary  and  advis- 
able, in  its  judgment,  to  secure  the  payment 


at  ten  cents  in  the  dollar.  But  the  State  was  I  of  debts  due  the  State,  the  board  did  not,  in 


guarantor  for  $200,000  of  repair  bonds,  with 
the  coupons  on  them  which  matured  on  the 
1st  of  July,  1869,  which  wasrapidly  approach- 
ing, and  for  $300,000  of  the  construction 
bonds,  and  the  coupons  which  were  past 
due,  and  had  not  been  paid,  and  for  those 
which  were  semi-annually  accruing  until  the 
maturity  of  the  bonds,  as  before  mentioned. 
These  she  was  bound  to  pay,  according  to 
their  face  value — dollar  for  dollar.  A  gen- 
eral assembly  which  recognized  the  ob- 
808  ligation  of  the  *State's  contracts,  and 
its  duty  to  provide  for  them,  as  the  as- 
sembly of  1867  did,  would  naturally  have  re- 
garded it  as  more  important  to  the  State  to 
be  relieved  from  its  liabilities  as  guarantor 
for  these  large  debts,  than  to  secure  the  pay- 
ment of  debts  which  were  then  of  such  in- 
considerable value.  They  must  have  re- 
garded the  stock  of  $250,000,  which  the 
State  had  subscribed  to  the  capital  of  the 
company,  as  sunk — a  total  loss,  and  would 
have  given  themselves  no  concern  in  refer- 
ence thereto.  The  debts  due  the  state,  so  far 
as  the  net  revenues  of  the  company  were 
pledged  for  their  payment,  pari  passu  with  a 
greatly  larger  debt  due  others,  they  would 
not  have  regarded  as  wholly  and  hopelessly 
lost,  though  for  seventeen  years  the  State, 
and  the  other  creditors  had  derived  nothing 
from  the  revenues  of  the  conapany,  but  they 
would  have  regarded  it  as  much  worse  for 
the  State  to  have  to  pay  the  large  debt,  dol- 
lar for  dollar,  which  she  had  solemnly  guar- 
anteed, with  the  coupons  past  due,  and  those 
accruing,  and  for  the  payment  of  which,  as 
doubtless  was  believed  by  that  general  as- 
sembly, her  faith  and  honor,  were  sacredly 
pledged,  than  the  loss  of  the  debt  then  due 
the  State,  whose  market  value  was  so  incon- 
siderable. And  thus  as  the  subject  had  been 
brought  to  the  attention  of  the  general  as- 
sembly, it  was  their  duty,  not  only  to  re- 


any  view  of  the  case,  exceed  its  authority,  in 
contracting  for  those  services,  because  they 
would  result  in  indemnity  to  the  State  as 
guarantor,  and  the  contract  is  not  ultra  vires 
on  that  ground.  But  the  board  gave  the 
counsel  a  contingent  per  centum,  on  the  sums 
guaranteed  by  the  State,  as  well  as  the  debts 
secured;  did  it  exceed  its  powers  in  that? 

The  restriction  that  the  counsel  should  be 
paid  their  compensation  out  of  the  debts  due 
from  the  company  to  the  State,  secured  by 
their  proceedings,  did  not  limit  the  board  in 
ascertaining  and  fixing  the  measure  of  then* 
compensation,  to  a  per  centum  on  those  debts. 
The  only  restriction  on  the  discretion  of  the 
board  was,  that  whatever  compensation  it 
allowed  should  be  contingent,  and  paid  in 
the  debts  and  liens  secured  by  the  proceed- 
ings. The  fixing  the  counsel's  compensation 
was  one  thing,  and  the  designating  the 
means  for  its  payment  was  another,  and  a 
very  different  thing.  There  is  no  limitation 
whatever  on  the  powers  and  discretion  of  the 
board  as  to  the  mode  of  ascertaining  the 
measure  of  the  counsel's  compensation, 
whether  by  a  per  centum  on  the  debts  due  the 
State  which  were  secured,  or  upon  them 
810  and  the  liabilities  of  the  Sutc  ♦for  the 
debts  due  from  the  company  to  others, 
from  which  she  was  relieved.  For  the  ac- 
complishment of  both,  the  services  required 
were  one  and  the  same,  and  the  benefits  to 
the  State,  as  we  have  seen,  were  at  least  no 
greater  in  the  former  than  in  the  latter;  and 
it  was  right  that  the  compensation  should 
be  measured  by  a  per  centum  on  both.  And 
we  think  that  in  allowing  it,  the  board 
acted  strictly  within  the  limits  of  their 
powers  and  discretion. 

Whether  they  allowed  the  counsel  too 
much  or  not,  is  a  different  question.  What- 
ever may  be  thought  of  that,  it  cannot  af- 
fect the  question  of  power.  The  power  may 
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be  clear,  and  unouestionable,  though  its  exer- 
cise may  be  injudicious.  The  board,  we  think, 
undoubtedly  had  the  power  to  determine, 
with  the  consent  of  the  counsel,  what  their 
compensation  should  be.  In  this  respect 
the  only  restrictions  upon  them,  were  those 
which  we  have  mentioned,  and  which  were 
complied  with  in  the  contract. 

Tile  compensation  which  the  counsel  re- 
ceived does  seem,  at  first  sight,  to  be  so  dis- 
proportioned   to  the  amount  which  they  paid 


812 


seventeen  *years,  which  had  proved 
disastrons  to  the  canal  and  its  credit- 
ors, and  that  it  was  persisted  in,  until  the 
public  mind  had  been  enlightened,  and  some 
of  the  leading  minds  of  the  State  were  drawn 
to  the  subject,  and  were  conviaced  of  the 
importance  and  necessity  of  a  change  of 
policy:  and  this,  we  think,  the  record  shows, 
was  mainly  through  the  active  agency  of 
the  Virginia  counsel.  An  enlightened  State 
may  pursue  a  course  of  policy  for  a  long 


over  to  the  State,  that  without  knowing,  or  I  time,  under  political  or  other  influences, 
considering  the  whole  case,  objection  to  it  which  is  injurious  to  her  own  interests, 
naturally    arises    in  the  mind.  We  do  not  like  I  This  was  the  case  with  Maryland,  her  own 


the  idea  of  the  State  getting  so  little  of  what 
was  justly  due  her  from  the  canal  company, 
and  her  counsel  getting  so  much  the  larger 
proportion  of  what  was  recovered.  And  men 
are  often  too  ready  to  condemn  in  such  a 
case,  without  giving  due  weight  to  the  facts 
and  circumstances  which  should  be  consid- 
ered in  the  formation  of  a  just  opinion.  In 
this  case  it  ought  to  be  remembered  and  con- 
sidered, that  whilst  the  State  surrendered  to 
the  counsel,  through  the  board  of  public 
works,  in  consideration  of  their  services,  a 
large    portion  of  her  debt,  justly  due  from  the 

canal  company,  the  debt,  under  the 
811     circumstances   then    existing,  was   *of 

little  value,  and  it  was  to  obtain  the 
efficient  services  of  able  counsel,  to  relieve 
her  from  heavy  liabilities  then  impending, 
which  was  of  vastly  more  importance  to  her 


governor  being  the  witness.  In  1870  Governor 
Bowie,  in  a  special  communication  to  the 
general  assembly  of  the  State  on  this  sub- 
ject, after  portraying  the  disastrous  policy 
which  had  been  pursued  in  th«  administra- 
tion of  the  Chesapeake  and  Ohio  canal, 
says  to  the  general  assembly,  that  "For 
this  condition  of  affairs  the  State  is  to  a 
great  extent,  jusfly  responsible." 

Yet  notwithstanding  the  extraordinary 
character  of  the  undertaking  of  the  counsel, 
which  is  characterized  by  the  witness  before 
cited,  as  so  complicated  and  difficult  an  un- 
dertaking, "that  very  few  counsellors  or  at- 
torneys possessed  the  legal  and  political 
qualifications,  or  pecuniary  resources  neces- 
sary to  carry  it  out,"  and  although  it  was 
conducted  by  them  with  great  skill,  ability, 
zeal  and  energy,  at  their  own  expense,  dur- 


than  the  debts  of  such  inconsiderable  value,  j  ing  a  period  of  five  or  six  years  of  almost 
which  were  then  due  her,  in  which  her  coun-  incessant  labors,  the  compensation  they  re- 
sel  were  to  be  paid.  I  ceived  was  a  rich  and  ample  reward.  And 

The  services  rendered  by  the  counsel,  this — the  extent  of  the  reward  realized  by 
were,  beyond  all  question,  of  a  very  extra-  ]  them — may  account  for  the  persistent  effort 
ordinary  and  arduous  character.  The  usual  that  has  been  made,  first  in  the  legislature, 
limit  of  an  opinion  will  not  allow  us  to  de-  j  then  by  the  press,  again  in  the  legislature, 
tail  them.  In  the  language  of  a  distinguished  j  and  then  in  the  courts,  to  assail  these  trans- 
witness  in  the  cause,  who  was  well  informed    actions,  and  to  set  aside  the  contracts.  But 


on  the  subject,  and  which  we  think  is  cor 
roborated  by  the  other  evidence,  "they  were 
not  merely  for  the  enforcement  of  legal 
rights,  but  the  control  of  political  influences 
of  great  and  important  character,  all  of 
which  was  to  be  done  at  their  own  expense,  and 
their  reward  or  compensation  to  tie  only  in 
the  evidences  of  debt  of  the  canal  itself,  the 
value  of  which  at  that  time  was  little  or  noth- 
ing." The  policy  of  a  sovereign  State,  which 
had  the  absolute  control  of  the  administra- 
tion and  management  of  a  great  work  of  in- 
ternal improvement,  which  had  been  per- 
sisted in  for  a  period  of  seventeen  years,  had 
to  be  overturned.  In  the  accomplishment  of 
which,  opposition  from  the  dominant  politi 


it   should  be  borne  in  mind,  that  if   the   coun- 
sel  had   failed  of  success,  they  would 
318    have   received   *nothing,   after  having 
carried    on    such    a    warfare    for    the 
State,  at  their  own  charge. 

To  say  that  the  State  received  so  small  a 
portion  of  her  debt,  does  noupresent  the  case 
in  its  true  light.  They  paid  the  State  $82,- 
000,  in  money,  Which  was  vastly  more  than 
her  whole  debt  recovered,  would  have  brought 
in  market,  when  it  was  placed  under  their 
management;  with  which  sum  under  the  op- 
eration of  the  sinking  fund,  the  State  extin- 
guished more  than  $200,000  of  her  indebted- 
ness. They  relieved  the  State  of  her  liabil- 
ity for  $200,000  of  repair  bonds,  which  she 


cal    power  in  possession,  and  strong  local  prej-    had   guaranteed,   and  of  the  interest  on  them. 


udices  and  interests  had  to  be  encountered 
It  is  argued  by  the  appellant's  counsel, 
that  the  legislature  of  an  enlightened  State, 
as  Maryland  is  claimed,  and  conceded  to  be. 
it  may  be  presumed,  will  not  pursue  a  line  of 
policy  adverse  to  the  welfare  of  the  State — 
and  that  the  services  of  the  Virginia  counsel 
were  not  necessary  to  effectuate  a  change  of 


amounting  to  more  than  tfce  principal,  by 
securing  the  payment  thereof.  And  they 
gave  effect  to  the  Mens  to  secure  the  construc- 
tion bonds,  so  as  substantially,  we  think,  to 
relieve  the  State  from  loss,  by  reason  of  her 
guarantee  of  $300,000  of  those  bonds,  and  the 
past  due  coupons  on  thevn  which  had  not 
been  paid,  and  those  which  were  accruing 


oolicy  in   the   administration   of   the   canal,  i  and    yet  to  mature,  amounting  to  largely  more 


which  was  so  obviously  for  the  benefit  of  the 
State,  as  well  as  the  other  creditors.  And 
yet  it  is  shown  by  this  record  that  a  line  of 
policy  had  been  purwed  by  Maryland  for 


than  the  principal.  Such  was  at  least  con- 
ceded by  the  board  of  public  works  in  their 
final  settlement  with  them.  And  such  was 
the  unanimous  conclusion  of  the  joint  com- 
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mittee  of  the  general  assembly,  who  had  the  i 
whole  matter  under  investigation;  and  that 
the  contract  was  advantageous  to  the  State,  I 
and  had  been  faithfully  fulfilled.   And  such  I 
was    the    conclusion    of   a   majority    of   the 
committee    subsequently    appointed    by    the 
house  of  delegates. 

At  the  time  these  contracts  were  entered 
into,  such  was  the  condition  of  the  State's 
claims  against  the  Chesapeake  and  Ohio 
canal  company,  and  of  her  liabilities  for  said 
company,  that  if  suit  had  been  brought 
soon  after  the  contracts  were  made  to  set 
them  aside,  we  are  constrained  to  believe 
that  it  could  not  have  been  maintained  in 
any  court  of  justice.     It   would   then   have 

most  probably,  been  universally  re- 
814    garded    as    *a    good    contract    for    the 

Commonwealth.  And  this  is  most  prob- 
ably the  reason  that  no  objection  was  made 
to  it  by  any  member  of  the  assembly  then  in 
session,  by  whom  the  joint  resolution  in 
question  was  passed,  to  whom  the  existence 
of  the  contract  was  doubtless  known,  or  by 
any  member  of  the  subsequent  general  as- 
semblies, which  were  annually  in  session, 
whilst  the  contracts  were  being  performed. 
And  if  that  be  so — if  a  suit  could  not  have 
been  maintained  to  set  aside  these  contracts, 
before  the  counsel  had  seriously  entered  up- 
on their  performance,  can  it  be  conceived, 
that  now,  after  the  services  have  been  ren- 
dered, and  the  contract  has  been  performed 
by  the  counsel,  and  they  have  received  their 
compensation,  and  have  had  a  final  settle- 
ment with  the  board,  and  no  objection  made 
to  the  contracts  during  the  entire  period  of 
their  performance,  which  was  rendered  with 
the  knowledge  of  the  State,  and  she  has  re- 
ceived the  benefit  of  those  services,  a  suit 
brought  five  years  after  the  final  settlement 
of  the  whole  matter  to  set  aside  the  con- 
tracts, upon  grounds  which  if  they  have  any 
existence  at  all,  existed  in  the  same  manner, 
and  precisely  to  the  same  extent,  before  the 
performance  of  the  contracts  were  entered 
upon,  could  be  maintained?  If  A  enters  into 
a  contract  with  the  agent  of  B  to  perform 
a  certain  work,  and  he  goes  on  and  performs 
the  work,  B  knowing  of  the  contract  and 
that  he  is  engaged  in  its  performance,  and 
lays  by.  making  no  objection  until  the  work 
is  done,  and  the  contract  performed,  he  will 
not  be  entertained  by  a  court  '^f  equity  to 
set  it  aside,  upon  the  ground  that  the  con- 
sideration paid  bv  his  agent  was  excessive, 
or  that  he  exceeded  his  authority. 

But  in  this  case  the  per  centum  which  the 
counsel  was  to  receive,  was  payable  in  the 
debts  of  the  canal  company  itself,  which 
were  of  so  little  value  at  the  time,  that  it 
was  a  very  inadequate  compensation 
815  for  *their  difficult  and  intricate  under- 
taking, and  doubtless  would  never  have 
been  assented  to  by  them,  but  from  the  hope 
that  by  their  exertions  in  the  execution  of 
the  contract,  they  would  be  able  to  infuse 
value  into  those  debts  which  they  were  to  re- 
cover for  the  State,  and  out  of  which  they 
were  to  be  paid.  They  did  succeed;  and  the 
bonds  of  the  canal  company,  in  which  they 


were  to  receive  payment  for  their  services, 
which  before  they  entered  into  the  contract, 
were  not  worth  more  than  ten  or  fifteen  cents 
in  the  dollar,  would  about  the  time  they  com- 
pleted the  contract,  command  in  market  their 
par,  or  more  than  par  value.  It  was  in  this 
way  their  compensation  became  munificent. 
It  was  the  result  of  their  success  in  the  exe- 
cution of  their  contract  with  the  board.  \Vc 
do  not  believe  that  the  halls  of  legislature, 
or  the  courts  of  justice,  would  ever  have  been 
made  the  arena  of  this  contention  bat  for  the 
appreciation  of  the  value  of  the  debts  of  the 
canal,  out  of  which  the  counsel  were  paid. 

But  a  complete  and  sufficient  answer 
to  all  this  is,  that  they  rendered  the  services, 
and  received  compensation  therefor,  pursu- 
ant to  the  contract  they  made  with  the  board 
of  public  works,  which  it  was  invested  with 
power  and  authority  to  make.  What  we 
have  said  with  reference  to  the  services  and 
compensation  of  the  counsel,  was  designed 
to  show,  that  the  transaction  was  not  liable 
to  much  of  the  criticism  to  which  it  has 
been  subjected,  and  that  no  want  of  fair- 
ness, or  good  faith,  in  either  of  the  parties 
to  it,  can  justly  be  predicated  of  it;  and  not 
to  vindicate  its  wisdom,  with  which  we  have 
nothing  to  do.  With  us  the  question  is  as 
to  the  power  of  the  board  to  enter  into  the 
contracts,  under  the  act  of  the  legislature. 
And  its  power  over  the  subject  being  plen- 
ary, the  wisdom  of  its  action  cannot  be  re- 
viewed by  the  courts.  Such  contracts 
316  if  *bona  fide  made  and  entered  into, 
are  binding  on  the  State. 

There  is  a  general  charge  in  the  bill  of 
fraud,  which  is  repelled  by  the  answer,  and 
positively  denied.  The  bill  makes  no  speci- 
fications, upon  which  the  defendants  could 
vindicate  themselves  against  so  grave  a 
charge.  All  that  it  alleges  in  support  of  the 
charge  is  vague  and  indefinite,  and  whollr 
insufficient,  we  think,  to  support  it.  We 
have  searched  this  record  in  vain,  for  any 
evidence  of  fraud.  On  the  contrary,  w* 
think,  it  appears  from  the  record,  that  all 
the  parties  to  this  transaction,  in  making 
the  contracts,  and  in  their  execution,  acted 
fairly,  and  in  good  faith,  and  that  the  cti^ 
dence  fails  to  establish  the  allegation  of 
fraud.  Upon  the  whole  we  are  of  opinion 
that  there  is  no  error  in  the  decree  of  the 
court  dismissing  the  plaintiff's  bill,  and  are 
of  opinion  to  affirm  the  same.  The  decree 
must  be  affirmed. 

Having  reviewed  the  case  and  decided  it 
upon  its  merits,  we  deem  it  unnecessary  to 
consider  the  question  raised  by  the  demurrer- 
and  the  answer  of  Bradley  T.  Johnson,  ifl 
which  he  invokes  a  decision  upon  the  merits, 
as  to  the  power  of  the  house  of  delegates  to 
direct  the  institution  of  this   suit. 

I  am  authorized  by  Judge  Burks,  to  say, 
that  he  concurs  in  the  affirmance  of  the  de- 
cree dismissing  the  plaintiff's  bill.  He  has 
no  doubt  that  he  would  concur  in  the  opin- 
ion just  read,  but  not  having  heard  it.  ht 
cannot  of  course  express  a  concurrence  in  it 

Decree    affirmed. 
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317  "^Haymond,  Trustee,  Stc,  v.  Jones 

ft  Wife,  ftc. 

July  Term,   1880,   Wytheville. 
Absent  Moncare,  P.   and   Burks,  J.— sick. 

I.  Hvabaad  and  IV^lfe— lVlfe*a  ABtcBvptlal 
Estate. — A  separate  estate  may  be  made  to  a  feme 
sole,  which  upon  marriage  will  be  good  against  the 
marital  rights  of  the  husband,  although  at  the  time 
it  is  made  no   particular  marriage  is  contemplated. 

II.  Same — Separate  Estate — Creatloa. — No 
particular  form  of  words  is  necessary  to  create  a 
separate  estate;  any  words,  showing  clearly  an  in- 
tention to  do  so,  will  suffice. 

III.  Same— Same— Power  of  ^Wlfe  to  Blad.* 
— A  testator  gave  his  property  to  his  wife  for  life, 
and  at  her  death  to  be  divided  equally  among  his 
five  children,  two  of  whom  were  daughters.  He 
then  directs  whatever  portion  came  to  the  daugh- 
ters to  be  "put  into  the  hands  of  trustees  of  their 
own  choosing,  requiring  them  to  give  ample  secu- 
rity for  the  faithful  performance  of  the  trust  com- 
mitted to  them,"  and  afterwards  directs:  "Should 
any  of  my  children  die  without  an  heir  of  their 
body,  it  is  my  desire  that  whatever  may  be  then 
left,  of  what  they  have  received  from  my  estate, 
revert  to  the  same,  with  such  restrictions  in  regard 
to  my  daughters  that  may  be  entitled  to  a  portion, 
as  hereinbefore  provided."  One  of  the  daughters 
married,  and  during  the  pendency  of  a  friendly  suit 
for  partition  of  the  testator's  estate,  but  before  any 
portion  was  actually  assigned  to  her,  united  with  her 
husband,  who  was  insolvent,  in  a  deed  convesring 
whatever  interest  she  may  be  entitled  to  under  the 
will  of  her  father,  to  a  trustee,  to  secure  certain 
debts  of  her  husband  named  in  the  deed.  Held: 
1.    The    executor    of    the    testator    would    have    no 

power  under  the  will  to  pay  the  daughter's  legacy 

to  any  one  except  a  trustee  chosen  and  qualified 

as    the    will    directed,    and    if    the    daughter    had 

the    right    to    convey  it  at    all,    she    could 

318  *only  do  so   with   the  concurrence  of    her 
trustee,  and  therefore  the  deed  of  trust  is 

a  nullity.     Christian,  J.,   dissenting. 
2«    Quaere:     Would  she  have  the  power  to  convey 
it,  even  with  the  concurrence  of  her  trustee,  duly 
chosen   and   qualified? 

This  is  an  appeal  from  a  decree  rendered 
by  the  circuit  court  of  Bedford  county.  The 
facts  of  the  case  necessary  for  a  proper 
understanding  of  the  points  decided  are  as 
follows,  viz: 

Addison  Maupin  died  in  1872,  leaving  a 
widow  and  five  children.  By  the  terms  of 
his  will  he  gave  the  whole  of  his  property 
to  his  wife  for  life,  and  then  says:  "After 
the  death  of  my  wife,  Lucy  T.  Maupin,  I 
wish  my  estate  divided  among  my  children. 
I  give  to  each  one  of  my  children  one-fifth 
part  of  my  estate.  *  *  »  I  wish  whatever 
may  be  coming  to  my  daughters,  Mary  E. 
Hicks  and  Lucy  Isabella  Maupin,  put  into 
the  hands  of  trustees  of  their  own  choosing, 
requiring  them  to  give  ample  security  for 
the  faithful  performance  of  the  trust  com- 
mitted to  them. 


•See  1  Min.  Inst.  (4th  Ed.)  345  ei  sea.:  notes  to 
Ropp  T.  Minor,  33  Gratt.  97.  And  see  2  Min.  Inst. 
(4th  Ed.)    1057;  Gaskins  v.  Hunton,  92  Va.  531. 


"5.  Within  twelve  or  eighteen  months 
after  the  death  of  my  wife,  Lucy  T.  Mau- 
pin, I  desire  my  executor  to  sell  all  of  my 
estate,  either  privately  or  publicly  as  he  may 
deem  best,  with  the  view  of  making  such  di- 
vision among  my  children  as  herein  directed. 
"6.  *  ♦  *  I  wish  the  portions  coming  to 
my  daughters,  Mary  E.  Hicks  and  Lucy  Is- 
abella Maupin.  placed  in  the  hands  of  their 
respective  trustees,  and  used  for  them  as 
hereinbefore  directed. 

"7.  Should  any  of  my  children  die  with- 
out an  heir  of  their  body,  it  is  my  desire 
that  whatever  may  then  be  left  of  what  they 
may  have  received  from  my  estate,  revert 
to  the  same,  to  be  equally  divided  among 
my  surviving  children,  with  such  re- 
819  strictions  in  regard  to  ♦my  daughters 
that  may  be  entitled  to  a  portion,  as 
hereinbefore  provided." 

Lucy  Isabella  Maupin  married  one  James 
Lennox  Jones. 

The  widow  of  the  testator  and  his  family 
enjoyed  the  estate  together  until  September, 
1877,  when  she  filed  a  bill  proposing  to  sur- 
render a  large  portion  of  the  estate  for  di- 
vision among  the  children,  to  which  they 
consented,  and  of  which  partition  and  allot- 
ment was  afterwards  made  by  the  court. 
During  the  pendency  of  this  suit  for  parti- 
tion, to-wit:  on  the  18th  of  June,  1878,  James 
Lennox  Jones  and  Lucy  I.  his  wife  convey- 
ed their  whole  interest  in  the  estate  of  said 
Addison  Maupin,  deceased,  by  deed  to  L.  D. 
Raymond,  trustee,  to  secure  sundry  debts 
of  said  James  Lennox  Jones,  the  husband, 
specified  in  said  deed;  and  Raymond,  the 
trustee,  then  filed  his  petition  in  the  said 
suit  for  partition,  brought  by  Mrs.  Maupin, 
asking  that  whatever  amount  might  be 
found  coming  to  said  Jones  and  wife  should 
be  decreed  to  be  paid  over  to  him  on  ac- 
count of  the  debts  attempted  to  be  secured 
in  the  deed  to  him  as  aforesaid.  On  a  rule 
against  said  Jones  and  wife  to  show  cause 
why  the  prayer  of  the  petition  should  not 
be  granted,  Mrs.  Jones,  by  her  next  friend, 
answered,  taking  the  ground  that  by  the 
I  terms  of  her  father's  will  she  took  a  mere 
t  trust  estate,  which  she  could  not  convey  in 
I  the  deed  to  Raymond,  and  therefore  said 
I  deed,  so  far  as  it  attempted  to  do  so,  was 
[Void;  and  she  also  asked  that  said  interest 
'  should  be  settled  on  her  in  the  hands  of  a 
trustee.  Her  husband  was  then  insolvent. 

The   circuit   court  was  of   "opinion   that, 

according  to  the   true  construction   of  the 

will  of  said  Addison  Maupin,  deceased,  he 

I  gave  to  each  of  his  daughters  the  use  and 

;  profits  of  one-fifth  part  of  his  estate,  with 

i  contingent  remainder  of  the  principal 

320      thereof  over  to  his  *other  children,  and 

placed  the  legal  title  to  the  same  in 

i  trustees,  in  order  to  preserve  it,  and  prevent 

i  the   disposition  of  the  principal  of  the   estate 

so  firiven  by  them  or  their  husbands;"  direct- 

j  ed  the  share  of  Mrs.  Jones  to  be  placed  in 

the  hands  of  a  trustee,  to  hold  it  and  "apply 

I  the  use  and  profits"  for  her  benefit,  and  dis- 

I  missed  Raymond's  petition;  from  which  he 

'  obtained  an  appeal  and  supersedeas. 
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L.  D.  Raymond,  for  the  appellant. 

John  R.  Thurman,  for  the  appellees. 

ANDERSON,  J.  It  is  claimed  by  the  ap- 
pellee that  a  separate  estate  was  limited  to 
her  by  her  father's  will,  when  she  was  a 
feme  sole,  and  after  her  marriage  she  held 
it  free  from  her  husband's  control.  Whether 
it  was  competent  for  the  father  to  make 
sach  a  settlement,  we  will  first  consider; 
and  it  seems  to  be  well  settled  affirmatively. 
B'nkop  says: 

"In  legal  principle  and  on  the  prevailing 
authorities,  both  English  and  American,  it 
is  competent  to  limit  an  estate  to  the  sep- 
arate use  of  a  woman  yet  unmarried,  where 
no  particular  marriage  is  contemplated;  and 
on  her  afterwards  becoming  convert,  she 
will  hold  it  as  her  separate  estate,  free  from 
the  control  of  her  husband.  But  in  most  of 
the  cases  in  which  this  has  been  allowed — 
not,  it  would  appear,  in  all — there  has  been 
a  trustee,  who  was  a  third  person,  in  whom 
the  legal  title  was  made  to  vest."  He  cites 
Robert  and  wife  v.  West,  15  Ga.  R.  122,  138; 
Fears  v.  Brooks,  12  Ga.  R.  195;  Waters  v. 
Tazewell,  9  Md.  R.  291;  Lamb  v.  Wragg,  8 
Port.  R.  73. 

In  Fears  v.  Brooks,  supra,  at  page  197,  it 
is  said  in  a  note  that  Nesbit,  J.,  stated  the 
English  doctrine  and  authorities  thus:  "A 
separate  estate  may  be  made  in 
821  ^a  feme  sole  as  was  as  in  a  married 
woman,  which  upon  marriage  will  be 
good  against  the  marital  right;  and  this, 
although  no  particular  marriage  be  contem- 
plated." And  many  English  cases  are  cited 
in  accord.  The  contrary  was  held  by  Lord 
Cottenham  in  Massev  v.  Parker,  2  Myl.  & 
■<;.  R.  174.  In  that  case  it  was  ruled  tbnt 
when  property  is  given  or  settled  to  the 
separate  use  of  an  unmarried  woman,  it  vest- 
ed in  her  husband  on  the  marriage.  In  the 
subsequent  cases  of  Tullett  v.  Armstrong  and 
Scarborough  v.  Borman,  that  decision  was 
overruled;  and  on  affirming  these  decisions 
on  appeal.  Lord  Cottenham  overruled  him- 
self. So  the  doctrine  may  be  considered  as 
settled. 

It  being  competent  to  limit  a  separate  es- 
tate to  a  feme  sole,  which,  on  her  subsequent 
marriage,  she  will  hold  free  from  the  con- 
trol of  her  husband,  we  will  next  inquire, 
was  the  estate  given  to  Lucy  Isabella  Mau- 
pin  by  the  will  of  her  father,  Addison  Mau- 
pin,  limited  to  her  separate  use? 

No  particular  form  of  words  is  necessary 
to  create  a  separate  estate.  Any  words  show- 
ing an  intention  to  do  so  will  suffice.  1  Bish- 
op on  the  Laws  of  Married  Women.  The 
same  doctrine  is  enunciated  in  West  v.  West 
ex'or,  3  Rand.  373,  cited  in  petition  of  appel- 
lant. Judge  Cabell  said:  "No  particular  phra- 
seology is  necessary  to  the  creation  of  a  sep- 
arate estate  in  a  feme  covert,  even  where  it  is 
created  by  deed.  Much  less  is  it  necessary 
when  the  estate  is  created  by  will.  In  this 
respect,  as  in  all  others  growing  out  of  wills, 
the  intention  ©f  the  testator  is  to  govern." 

In  this  case  the  gift  or  settlement  was 
made  by  a  will,  which  is  very  inartifically 
drawn,  and  shows  upon  its  face  that  the 
draughtsman  was  not  a  lawyer,  or  one  skill- 


ed in  drafting  such  instruments,  and  there- 
fore   it  cannot  be  expected  that  the   intention 

of  the  testator  will  be  expressed  with 
822      philological  accuracy  or  legal  ^precis- 

ion.  It  was  evidently  his  intentioo 
that  his  wife  should  have  his  whole  estate 
during  her  life,  though  that  intention  is  not 
declared  anywhere  in  the  instrument,  that  I 
can  find,  in  express  terms.  But  he  gives  no 
part  of  his  estate  to  either  of  his  children  un- 
til after  the  death  of  his  wife.  After  that  event 
he  directs  that  his  estate  shall  be  divided 
among  his  children  as  soon  as  it  can  be  con- 
veniently done,  and  gives  to  each  one  of  them 
one-fifth  part  thereof,  subject  to  a  deduction 
of  whatever  may  be  found  charged  to  him  or 
her  on  a  certain  account-book  .  He  evidently 
meant  that  each  of  his  children  should  be 
charged  with  their  respective  advancements 
as  charged  to  them  in  that  book.  He  then 
qualifies  the  foregoing  gifts  by  adding:  **I 
give  to  my  son,  Chapman  W.  Maupin,  in 
addition  to  his  one-fifth  part  of  my  estate,  my 
family  clock."  Then  follows  a  qualification 
and  restriction  of  the  gift  to  his  daughter's 
all  in  the  same  fourth  clause  of  his  will,  in  the 
following  language:  "I  wish  [which  in  a 
will  is  a  command]  whatever  is  coming  to 
my  daughters,  Mary  E.  Hicks  and  Lucy  Isa- 
bella Maupin,  put  into  the  hands  of  a  trustee 
of  their  own  choosing,  requiring  them  to  give 
ample  security  for  the  faithful  performance 
of  the  trust  committed  to  them." 

The  testator  evidently  felt  that  he  was 
confiding  important  interests  of  his  daugh- 
ters to  a  third  person,  and  that  he  would  be 
invested  with  great  powers  and  a  large  dis- 
cretion affecting  their  interests.  He  could 
not  select  and  designate  the  person  himself, 
because  before  the  time  came  for  him  to 
act,  which  could  not  be  until  after  the 
death  of  his  wife,  who  might  survive  him  a 
great  many  years,  the  person  he  selected 
might  not  be  living.  He  also  doubtless  de- 
sired that  the  trustee  selected  should  be  a 
friend  of  his  daughter  and  acceptable  to 
her,  and  therefore  preferred  that  he  should 

be  chosen  by  her  at  the  time  he  was 
828      needed;   *but,   lest   her   choice  might 

not  fall  upon  one  who  would  firmly 
and  faithfully  execute  the  important  trasi, 
he  required  that  he  should  give  ample  se- 
curity for  its  faithful  performance. 

By  the  fifth  clause  he  directs  the  sale  of 
all  of  his  estate  by  his  executor,  which  was 
partly  real  and  in  part  personal,  with  a  view 
to  a  division,  which  was  to  be  made  within 
twelve  or  eighteen  months  after  the  death 
of   his   wife. 

Again,  in  the  sixth  clause,  he  reiterates 
the  injunction  upon  his  executor  as  to  the 
disposition  of  the  portions  coming  to  his 
daughters,  as  follows:  "I  wish  the  portions 
coming  to  my  daughters,  Mary  E.  Hicks  and 
Lucy  Isabella  Maupin,  placed  in  the  hands 
of  their  respective  trustees,  and  used  for 
them  as  hereinbefore  directed."  He  had  be- 
fore directed  that  the  trustee  into  whose 
hands  it  should  be  placed  should  He  required 
to  give  ample  'security  for  the  faithful  per- 
formance of  the  trust  committed  to  him. 
That  is  not  repeated  here,  but  the  rcqmirc- 
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ment  is,  by  the  words  "as  hereinbefore  di- 
rected." But  in  this  sixth  clause  he  is  more 
explicit  as  to  the  powers  and  duties  of  the 
trustee;  he  is  to  hold  the  trust  property  in 
his  possession,  which  implies  that  the  legal 
title,  which  goes  with  the  possession  of 
personal  property,  is  to  be  in  him,  but  he  is 
"to  use  it  for  them."  The  words  are  few, 
but  they  are  replete  with  meaning.  How  to 
use  it?  It  is  money,  to  be  placed  in  his 
hands  by  the  executor.  How  can  he  use  it 
for  them  but  to  lend  it  out,  or  otherwise  in- 
vest it?  If  he  invested  it  in  stocks,  or  in  real 
estate,  or  other  property  for  them,  it  would 
be  using  it  for  them,  and  it  would  be  within 
the  scope  of  his  power  and  authority,  pro- 
vided the  investment  was  made  in  the  exer- 
cise of  a  sound  discretion  with  a  view  to  their 
benefit  and  the  advancement  of  their  interest; 
for  this  is  required  by  the  terms,  which  re- 
quire him  to  use  it  for  them.  It  is 
884  *not  to  be  used  for  himself  nor  for 
their  husbands,  but  "for  them." 
Which  words  imply  that  any  investment  or 
disposition  he  makes  of  it  is  to  be  for  their 
benefit  and  the  furtherance  of  their  interest; 
and  whether  it  will  be  or  not,  it  is  for  him  to 
determine;  which  invests  him  -with  a  large 
discretion.  The  duty  of  determining,  or  the 
right  to  determine,  is  given  to  no  other  per- 
son by  the  will,  not  even  to  his  daughter, 


has  received  from  his  estate  shall  go  to  his 
surviving  brothers  and  sisters.  But  it  ap- 
plies to  only  what  is  left,  which  may  imply 
that  he  did  not  intend  to  restrict  his  daugh- 
ters to  the  use  only  of  the  income  on  what 
he  gave  them,  but  not  necessarily.  It  would 
equally  apply,  if  no  part  of  the  principal  was 
consumed  by  the  daughter  before  her  death 
without  heir  of  her  body,  but  a  part  of  it 
had  been  lost  without  fault  of  her  trustee 
or  legal  responsibility. 

But  if  it  implies  that  the  daughter  might 
use  a  part  of  the  principal,  with  the  assent 
of  the  trustee  in  his  discretion,  it  implies 
that  it  was  not  intended  that  she  should  use 
the  whole  of  it,  and  what  might  remain  is 
not  left  to  her  disposal,  but  the  will  dis- 
poses of  it,  and  it  is  a  limitation  upon  her 
right  of  property,  and  to  that  extent  it  is  a 
contingent  right.  It  is  not  in  conflict  with 
the  construction  given  to  the  previous 
clauses,  but  supports  it,  and  should  be  read 
in  connection  with  them. 

It  is  a  familiar  rule  in  the  construction  of 
wills,  that  "all  the  parts  of  a  will  are  to  be 
construed  in  relation  to  each  other,  and  so  as, 
if  possible,  to  form  one  consistent  whole; 
but.  when  several  parts  are  absolutely  irre- 
concilable, the  latter  must  prevail."  (Mr. 
Jarman's  seventh  rule  of  construction,  ap- 
proved by  Redfield  on  Wills,  1  vol.  426.  427.) 


much  less  to  her  husband,  and  no  one  is  au-  j  And  this  court  held,  in  a  recent  case  (Bank 
thorized  by  the  will  to  control  him  in  the  •  of  Greensboro'  v.  Chalmers,  30  Gratt.  202) 


exercise  of  his  discretion,  not  even  the  bene- 
ficial owner  of.  the  property.  If  he  was  ex- 
ercising his  discretion  indiscreetly,  or  abus- 
ing his  trust,  a  court  of  equity  would  doubt- 
less interpose,  at  her  instance,  to  prevent  it, 
and  for  cause  shown  might  remove  him 
from  his  office  of  trustee.  But  as  long  as  he 
makes  judicious  investments,  and  acts  dis- 
creetly in  the  exercise  of  his  discretion,  and 
uses  the  trust  property  for  the  benefit  of  his 
cestui  que  trust,  and  faithfully  performs  his 
trust,  it  would  not  be  in  the  power  of  even 
a  court  of  equity  to  interfere  to  restrain 
him  or  to  divest  him  of  the  powers  with 
which  he  is  invested  by  the  will.  Does  he 
not,  therefore,  hold  the  property  and  the 
power  to  use  it  for  the  cestui  que  trust, 
separate  from  the  husband  and  free  from 
his  control?  Such  is  clearly  the  logical  con- 
clusion. 

The  seventh  clause  of  the  wiH  tends,  I 
think,  to  confirm  this  construction  of  the 
previous  clauses.  It  gives  to  his  surviving 
children,  if  one  of  them  should  die  without 
an  heir  of  his  or  her  body,  "whatever  may 
then  be  left"  of  what  he  or  she  received 
from  his  estate,  to  be  equally  divided  among 
them,  "with  such  restrictions  in  regard  to 
my  daughters  that  may  be  entitled  to  a  por- 
tion, as  hereinbefore  provided."  This  is  the 
third  time  that  the  testator  in  his  will  enjoins 
these  restrictions  upon  the  gift  to  his  daugh- 
ters, showing  how  important  he  re- 
885  garded  them.  And  that  he  "^intended 
them  to  be  restrictions,  he  here  calls 
them  such.  By  this  section  he  qualifies  the 
gift  to  each  of  his  children  by  making  it 
contingent  upon  his  leaving  an  heir  of  his 
body.  In  that  case,  what  is  left  of  what  he 


that  "in  the  construction  of  every  instrument, 
the  paramount  rule  is,  so  to  construe  it  as,  if 
possible,  to  give  effect  to  every  part  of  it; 
and  in  order  to  discover  the  intention  of  the 
parties  we  look  not  only  to  the  terms  of 
the  instrument,  but  to  the  subject  mat- 
886  ter  ♦and  the  surrounding  circum- 
stances." And  that  was  said  with  re- 
gard to  a  deed,  which  created  a  separate 
estate  in  the  wife.  It  may  be  applied  with 
more  reason  to  the  construction  of  a  will,  by 
which  it  is  claimed  that  a  separate  estate  is 
created  in  the  wife;  especially  when  such 
construction  is  necessary  to  give  effect  to  the 
plain  intention  of  the  testator,  and  to  prevent 
injustice  and  inhumanity.  If  such  was  not 
the  intention  of  the  testator,  why  would  he 
have  imposed  these  restrictions  upon  the  gift 
to  his  daughters,  and  not  upon  his  sons, 
except  as  to  the  limitation  contingent  upon 
their  dying  without  an  heir  of  their  body, 
which  latter  limitation  was  intended  to 
secure  to  his  surviving  sons,  as  well  as  his 
daughters,  the  enjoyment  of  the  property, 
upon  the  happening  of  such  contingencv: 
but  with  the  same  restrictions  as  to  his 
daughters  as  were  before  impressed  upon  the 
portions  given  to  them,  which  could  only 
have  been  to  protect  their  weakness  against 
their  husbands'  power,  and  to  preserve  the 
property  from  his  marital  rights.  In  West 
V.  West's  ex'or,  3  Rand,  supra.  Judge  Green 
said:  "I  think  the  necessary  construction  of 
John  Hooke's  will  is,  that  be  gave  to  his 
executors  one-fifth  of  his  estate,  for  the  sepa- 
rate use  of  his  daughter,  Mrs.  West,  a  mar- 
ried woman,"  &c.  They  were  to  hold  it  for 
her  benefit,  at  their  discretion — a  discre- 
tion  (he  says)  which  could  not  have  been 
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vested  in  them  for  any  purpose  but  to  prevent 
her  improvident  use  of  it.  and  to  preserve  the 
property  from  the  marital  rights  of  the  hus- 
band. And  for  what  other  purpose  could 
Addison  Maupin  have  required  the  property 
he  gave  to  his  daughters  to  be  vested  in  their 
trustees,  and  have  clothed  them  with  such 
large  powers  and  discretion  as  we  have  seen  ? 
It  is  a  question  of  intention  from  the  con- 
struction of  the  will,  did  the  testator  intend 
to    invest  his  daughter  with  a  separate  estate, 

free  from  the  control  of  her  husband, 
827     ♦if  she  should  marry?  The  language  of 

John  Hooke's  will  did  not  more 
strongly  convey  such  intention,  than  is  con- 
veyed by  this  will.  Cases  may  be  found,  and 
have  been  cited  in  the  argument  of  this  case, 
where  a  different  conclusion  has  been 
reached  upon  facts,  some  of  which  resem- 
bled the  facts  of  this  case;  but  as  was  said 
by  Judge  Burks,  with  the  concurrence  of 
the  whole  court,  in  Bank  of  Greensboro'  v. 
Chambers  &  als.,  supra  215:  "Judicial  de- 
cisions, based  mainly  on  construction,  can 
seldom  be  relied  on  as  precedents  for  con- 
struction in  other  cases,  for  the  obvious 
reason,  that  the  instruments  construed  dif- 
fer, more  or  less,  in  their  terms,  subject 
matter,  and  attending  circumstances."  To 
point  out  those  diflFerences  in  the  numerous 
cases,  would  protract  this  opinion  to  too 
great  a  length.  I  have  been  unable  to  find 
any  case,  which  was  held  not  to  constitute 
a  separate  estate,  in  which  the  same  lan- 
guage relied  on  in  this  case  to  create  a 
separate  estate,  was  used.  Each  case  must 
depend  upon  its  own  facts  and  circum- 
stances, whether  it  shows  an  intention  to 
create  an  estate  in  the  wife  free  from  the 
control  of  the  husband  or  not.  That  is  the 
important  enquiry  here.  Did  the  testator 
intend  that  his  daughters  should  have  the 
benefit  of  the  property  he  gave  them  by  his 
will,  free  from  the  control  of  their  hus- 
bands? And  did  he  so  provide,  by  requiring 
that  a  responsible  person,  or  persons,  should 
be  chosen  by  his  daughters,  who  should  be 
put  in  possession  of  their  property,  and 
manage,  control,  and  dispose  of  it  in  trust 
for  them,  as  hereinbefore  described?  The 
powers  and  duties  of  the  trustee,  being  in- 
compatible with  the  possession  and  disposal 
of  it,  by  the  husband,  or  even  by  the  wife 
herself,  we  can  come  to  no  other  conclusion 
than  that  such  was  his  intention,  and  we 
think  that  the  provisions  of  his  will  are  ef- 
fectual to  that  end. 
828  *"But    it    is  contended,  that  if  this  be 

so,  a  married  woman,  as  to  her  sepa- 
rate estate,  has  the  power  of  alienation;  and 
that  it  was  competent  for  Mrs.  Jones  to 
unite  with  her  husband  in  making:  the  con- 
veyance under  which  the  appellant  claims. 
There  are  varfous  and  a  contrariety  of 
decisions  on  this  subject.  In  Vircrinia  the 
current  of  decisions  have  been  to  the  effect, 
that  a  married  woman,  as  to  her  separate 
estate,  mav  act  as  a  feme  sole,  and  has  the 
power  of  disposing  of  the  same;  unless  she 
has  been  restricted  by  the  instrument  of 
settlement.  In  Burnett  and  wife  7'.  Hawpe's 
ex*or,  25   Gratt.  481,  Judge  Staples,  whilst 


recognizing  this  as  the  established  rule  in 
Virginia,    says:    "If    the    question    was    res 
integra,  it  would  be  a  matter  of  g:ravc  con- 
sideration, whether  it  would  not  better  ac- 
cord with  justice,  humanity,  and  the  intention 
of   the  parties,  to  hold  with  Chancellor   Kent 
that  the  right  of  a  married  woman  to  dispose 
I  of,  or  encumber  her  separate  estate,  is  not 
!  absolute,  but  only  sub  modo  to  the  extent  of 
I  the    power  given  her  by  the  instrument  creat- 
I  ing  the  estate.  The  doctrine  of  the   couns 
!  as  now  expounded,  while  protecting  the  wife 
I  against  the  debts  of  the  husband,  leaves  faet 
I  helpless  and  exposed,  not  only  to  her  gen- 
,  erous    impulses  m  his  favor,    but  to  his  secret 
.  influences,   as  difficult  to  be  resisted   as    they 
are  to  be  detected."  Whilst  it  seems  to  mc 
the  foregoing  should  commend  itself  to  every 
generous  mind,  I  am  obliged  to  agree  with 
him,  that  the  opposite  rule  seems  to  be  too 
firmly  established  in  Virginia,   now,   to  be 
called  in  question,  and  that  the  wife  may 
exercise  the  jus  disponendi  as  to  her  separate 
estate,  as  a  feme  sole,  unless  restricted  by  the 
instrument  which  invests    her  with  the  estate. 
Those  restrictions  need  not  be  in  express 
terms.  But  if  the  exercise  of  the  power  to 
incumber   or   alien   the   separate   estate,  be 
inconsistent     with      the      scheme     of 
329       ♦settlement,  or  would  defeat  the  plain 
intent  pervading  the  will,  it  is  as  much 
forbidden   as  if  expressly  denied.   Bank  of 
Greensboro'  v.  Chambers  and  als.,  30  Gratt. 
202.   And  as  was  held  by  this  court    in   Xixon 
V.  Rose.  12  Gratt.  425,  Judge  Moncure  deliv- 
ering   the    opinion^    the    exclusion    of   such 
power  being  often,  if  not  generally,  necessary 
for  the  protection  of  the  wife,  as  well  from 
her  own  weakness  as  from  the  power  and 
influence  of  her  husband,  the  law  favorj  its 
exclusion,  and  will  gfive  eflFect  to  such  inten- 
tion, whenever  it  can  be   ascertained  by  a 
fair  construction  of  the  instrument. 

It  is  true  that  the  mere  appointment  of  a 
I  trustee  will  not  be  sufficient  to  show  such 
;  intention.     But     Addison    Maupin.    by    hi? 
i  will,   required   the   property    he    gave     his 
;  daughters,  which  would  be  in  money,  to  be 
placed  in  the  hands    of  a  responsible  trustee, 
,  who  would  be  a  friend  of  his  daughter,  whom 
!  he  invested,  in  effect,  with  such  powers  and 
\  discretion  as  to  the  management  and  disposal 
;  of  it  for  her.  as  I  have  shown,  would  be  in- 
compatible with  either  his  daughter,  or  her 
-  husband,  having  the  possession  or  disposal 
of  it.    And  that  was  the  scheme  of  his  set- 
]  tlement  on  her;   and  it  was  his  intention, 
I  pervading  the  whole  instrument,  so  far  as  it 
I  effects  his   daughters.   And   this   conclusion 
excludes  the  right  of  the  daughter  to  encum- 
ber   or    alien    her    property.    Whether   she 
could  do  it  with  the  consent  of  the  trustee  i? 
another   question,  upon  which   we  deem  it 
unnecessary  to  express  an  opinion.    Certainly 
she  could  not,  within  the  concurrence  of  her 
trustee.  She  would  be  entitled  to  receive  the 
income  regularly  froni  her  trustee.  And  he 
might  permit  her,  if  necessarv  for  her  sup- 
port, to  draw  upon  the  principal. 

Upon  the  foregoine  vi^'ws,  it  is  obvious 
that  the  deed  in  which  Mrs.  Jones  united 
with    her    husband — conveying    all    her   in- 
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tcrest  in  her  father's  estate  to  the 
839  *appellant,  in  trust,  to  pay  the  debts 
of  her  husband,  which  were  in  the 
main,  she  says,  contracted  before  their  mar- 
riage— passed  nothing  of  her  interest  in  the 
estate,  and  is  null  and  void. 

There  is  another  view  of  this  case  which 
may  be  briefly  presented.  When  this  deed 
was  made,  no  part  of  the  property  was  in  the 
possession  of  the  husband,  or  wife.  Upon 
the  division,  Mrs.  Jones  was  entitled  to  the 
one-fifth  part  of  it,  which,  by  the  terms  of  the 
will,  was  not  to  be  made  until  the  death  of 
her  mother,  who  was  still  living,  and  in  pos- 
session of  the  estate,  as  she  had  been  since 
the  death  of  her  husband.  Any  right  which 
Mrs.  Jones  had  to  any  part  of  the  estate, 
when  the  division  took  place,  was  contingent. 
If  she  should  die  before  that  event,  without 
an  heir  of  her  body,  she  took  nothing;  but 
the  portion  bequeathed  to  her  would  go,  by 
the  express  terms  of  the  will,  to  her  surviv- 
ing sister  and  brothers.  She  may  have  had 
issue  at  the  date  of  the  deed,  but  that  does 
not  appear.  At  the  date  of  her  petition,  it 
does  appear  that  she  had  two  children.  But 
she  may  survive  her  children,  and  afterwards 
die  without  an  heir  of  her  body,  and  before 
the  event  occurs,  upon  the  happening  of 
which  the  division  of  the  estate  was  to  be 
made,  under  the  will.  In  that  case  no  inter- 
est could  ever  vest  in  her,  in  possession.  If 
she  is  living  when  the  division,  by  the  re- 
quirement of  the  will,  is  made,  she  could 
not  take  possession  of  her  share  of  the  estate. 
The  executor  could  not  pay  it  to  her,  but 
could  only  pay  it  to  her  trustee,  to  be  used 
or  administered  for  her  by  him.  And  a  pay- 
ment to  her  by  the  executor,  and  her  re- 
ceipt, would  be  no  discharge  to  him.  Con- 
sequently, a  payment  by  the  executor  to 
the  trustee  of  her  husband's  creditors,  and 
his  receipt  therefor,  a  fortiori,  could  be  no 

discharge  to  him. 
881  *We    are  of   ooinion,  that  the  execu- 

tor of  Addison  Maupin  has  no  power, 
under  the  will  of  his  testator,  to  pay  over 
her  legacy  to  any  one  except  a  trustee,  chosen 
and  qualified  as  the  will  directs,  who  is  con- 
stituted an  active  trustee  in  the  manage- 
ment and  disposition  of  the  trust  property. 
And  that  if  Mrs.  Jones  had,  to  any  extent, 
the  jus  disponendi  of  her  trust  estate,  it  was 
only  with  the  concurrence  of  her  trustee,  and 
conseauently  that  no  valid  alienation  of  it 
could  be  made,  before  the  trustee  was  chosen 
and  qualified,  according  to  the  requirements 
of  the  will.  Such, « we  think,  was  the  inten- 
tion of  the  testator,  upon  a  fair  construction 
of  his  will,  which  ought  to  be  liberally  con- 
strued, in  order  to  give  effect  to  that  inten- 
tion, which  the  law  approves,  and  which  is 
in  harmony  with  the  claims  of  justice  and 
hnmanity.  It  appears  that  Mr.  Jones,  the 
husband,  is  insolvent;  and  to  enforce  the 
deed  in  Question,  would  take  everv  particle 
of  his  wife's  property,  which  her  father  was 
evidently  very  desirous,  and  much  concerned, 
to  secure  to  her,  to  pay  debts  which  she  was 
neither  legally  nor  morally  bound  to  pay, 
and  leave  her  destitute  of  means  for  the  suo- 
port    of    herself  and  children:  and  so  to  rule, 
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we  think,  would  be  to  disappoint  and  defeat 
the  will  of  the  testator. 

We  are  of  opiinion,  therefore,  to  affirm  the 
decree  of  the  circuit  court  rejecting  and  dis- 
missing the  petition  of  L.  D.  Haymond, 
trustee,  with  costs. 

STAPLES,  J.,  concurred  in  the  results 
of  Judge  Anderson's  opinion. 

CHRISTIAN,  J.  I  ani  constrained  to  dis- 
sent from  the  opinion  of  the  majority  of  the 
court  in  this  case.  With  great  respect  for 
the  opinions  of  my  brethren,  I  think  the 
conclusion  arrived  at,  is  directly  op- 
888  posed  by  the  *whoIe  current  of  autho- 
rity in  this  State,  and  runs  counter  to 
the  established  law  as  I  understand  it. 

I  will  proceed  therefore  to  express  my 
own  views  of  this  case  regretting,  that  after 
a  careful  consideration,  I  am  forced,  with 
my  convictions  of  what  is  the  established 
law,  to  enter  my  unqualified  dissent,  upon 
the  main  question  raised  by  the  record. 

Before  entering  upon  a  discussion  of  that 
question  I  desire  to  express  my  concurrence 
in  so  much  of  the  opinion  of  the  majority  of 
the  court,  as  declares  that  the  estate  which 
is  the  subject  of  dispute,  is  personal  estate. 
An  equitable  conversion  of  the  land  into 
money  was  certainly  effected  by  the  will. 
The  'direction  to  sell  is  imperative.  The 
familiar  maxim  of  courts  of  equity,  (which 
under  certain  circumstances  changes  the 
very  nature  of  the  thing  devised,  sometimes 
making  land  money  and  sometimes  making 
!  money  land),  that  "whatever  ought  to  be 
done  is  considered  in  equity,  as  done,"  ap- 
plies with  full  force  to  this  case.  When  a 
will  directs  real  estate  to  be  soM,  equity  re- 
gards it  as  sold,  and  from  the  moment  of  the 
testator's  death  the  real  estate  is  converted 
into  personalty,  and  as  absolutely  bears  the 
character,  quality  and  incidents  of  personal 
estate,  as  if  the  thing  devised  was  money. 
Where  the  will  directs  the  estate  to  be  sold 
and  the  proceeds  divided  among  certain  per- 
sons entitled  thereto,  equity  regards  the 
conversion  as  complete,  and  courts  of 
equity  will  see  to  it  that  the  conversion  is 
carried  into  practical  effect. 

In  the  case  before  us,  the  direction  of  the 
will  to  sell  the  estate  in  controversy,  is  im- 
perative, and  upon  the  principles  of  equi- 
table conversion  it  must  be  regarded  as  per- 
sonal and  not  real  estate.  (See  1  Lead.  Cas. 
in  Equity;  1  Am.  Ed.  563,  and  cases  there 
cited.) 

I  come  now  to  consider  as  briefly,  as  the 
imi>ortance  of  the  case  will  admit,  the 
888  main  question  in  the  case,  *and  the  one 
in  which  I  do  not  concur  with  the  court. 
That  question  is,  whether  under  the  will  of 
the  testator  Addison  Maupin,  his  daughter 
Isabella,  who  afterwards  intermarried  with 
the  appellee  James  Lennox  Jones,  took  such 
an  interest  in  the  estate  of  her  father  as  she 
could  dispose  of;  and  whether  the  deed  of 
said  Jones  and  wife  to  the  appellant  H^v- 
mond,  trustee,  conveyed  that  interest  for  the 
purposes  ^^^  forth  in  said  deed.  Or  in  other 
words,  -wV  thet  ^^e  estate  devi^i^d  to  the 
daughter    ^\e  50  restricted  by  limitations  in 
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the  will  as  to  deprive  her  of  the  power  of  j  does  not  change  the  character  of  the  estate 


alienation,  or  created  in  her  such  a  separate 
estate,  as  prevented  the  marital  rights  of 
her  husband  from  attaching  thereto. 

The  solution  of  these  questions  depend 
upon  the  true  construction  to  be  given  to 
those  clauses  of  the  will  (taken  together) 
which  dispose  of  and  refer  to  the  property 
in  question. 

In  the  fourth  clause  of  the  will  is  the  fol- 
lowing provision:  "After  the  death  of  my 
wife  Lucy  T.  Maupin  I  wish  my  estate  di- 
vided among  my  children  as  soon  as  it  can 
be  conveniently  done  as  follows:  I  give  to 
each  one  of  my  children  one-fifth  part  of 
my  estate,  subject  to  a  deduction  of  what- 
ever may  be  found  charged  against  him  or 
her  on  account  book  marked  'Ledger'  on 
the  back.  *  »  ♦  I  wish  whatever  may  be  com- 
ing to  my  daughter,  Mary  E.  Hicks,  and 
Lucy  Isabella  Maupin,  put  into  the  hands  of 
a  trustee  of  their  own  choosing,  requiring 
them  to  give  ample  security  for  the  faithful 
performance  of  the  trust  committed  to  them." 
In  the  sixth  clause  is  the  following  provision: 
"The  deduction  that  I  have  directed  to  be 
made  from  what  may  be  coming  to  each  of 
my  children  upon  a  division  of  my  estate 
among  them,  I  wish  equally  divided  among 
them  as  hereinbefore  provided;  that  is,  I 
wish  the  portions  coming  to  my  daughters, 
Mary  E.  Hicks  and  Lucy  Isabella 
834  Maupin  placed  in  *the  hands  of  their 
respective  trustees,  and  used  for  them 
as  hereinbefore  directed." 

The  seventh  clause  is  as  follows:  "Should 
any  of  my  children  die  without  an  heir  of 
their  body,  it  is  my  desire  that  whatever 
may  then  be  left,  of  what  they  may  have 
received  from  my  estate  revert  to  the  same, 
to  be  equally  divided  among  my  surviving 
children  with  such  restrictions  in  regard  to 
my  daughters  that  may  be  entitled  to  a  por- 
tion as  hereinbefore  provided." 

These  are  all  the  provisions  of  the  will 
which  have  any  reference  to  the  questions 
to  be  determined,  and  upon  the  construction 
of  these  provisions  these  questions  must  be 
solved. 

I  think  it  is  clear  that  under  the  fourth 
clause  of  the  will,  Mrs.  Jones,  who  was  Isa- 
bella Maupin,  took  an  absolute  estate.  The 
provision  is,  "After  the  death  of  my  wife 
Lucy  T.  Maupin,  I  wish  my  estate  divided 
equally  among  my  children  as  soon  as  it 
can  be  conveniently  done  as  follows:  I 
give  to  each  one  of  my  children  one-fifth 
part  of  my  estate,  subject  to  a  deduction  of 
whatever  may  be  found  charged  to  him  or 
her  on  account  book  marked  'Ledger*  on  the 
back.  *  *  *  I  wish  whatever  may  be  coming 
to  my  daughters  Mary  E.  Hicks  and  Lucy 
Isabella  Maupin  put  into  the  hands  of  a 
trustee  of  their  own  choosing,  requiring  them 
to  give  ample  security  for  the  faithful  per- 
formance of  the  trust  committed  to  them." 

These  words  certainly  create  an  absolute 
estate,  and  are  apt  and  legal  words  for  that 
purpose — "I  give  to  each  one  of  my  children 
one-fifth  part  of  my  estate."  The  direction 
that  "whatever  may  be  coming"  to  his 
daughters  "be   put  in  the  hands  of   a  trustee," 


devised.  It  is  no  less  an  absolute  fee  simple 
estate  in  the  cestui  que  trust,  because  the 
legal  title  is  in  the  trustee. 

335  "^But  the  seventh  clause  of  the  will 
relieves  the  question  from  all  doubt 

and  conclusively  shows  that  the  testator  in- 
tended to  give  to  his  daughters  as  well  as 
his  sons  an  absolute  estate  in  the  propenv 
devised.  It  is  in  these  words:  "Should  any 
of  my  children  die  without  an  heir  of  their 
body,  it  is  my  desire  that  whatever  may  then 
be  left  of  what  they  may  have  received  from 
my  estate  revert  to  the  same,  to  be  equally 
divided  among  my  surviving  children,"  &c 
This  plainly  implies  the  power  of  the  first 
taker  to  dispose  of  the  whole  estate.  The 
limitation  over  therefore  is  inconsistent 
with,  and  repugnant  to  the  estate  granted 
the  first  taker,  and  is  therefore  void.  May  r. 
Joynes,  20  Gratt.  692.  I  think  therefore  the 
daughters  took  an  absolute  estate  in  the 
property  devised  to  them. 

I  am  also  clearly  of  opinion  that  the  will 
did  not  vest  in  them  a  separate  estate.  There 
are  no  words  in  the  w^ill  creating  a  separate 
estate.  The  word  husband  is  not  mentioned 
in  the  will  at  all;  although  one  of  his  daugh- 
ters was  already  married,  as  she  is  mentioned 
in  the  will  as  Mary  E.  Hicks.  Certainly  there 
are  no  express  words  creating  a  separate 
estate  in  the  daughters.  The  will  and  every 
clause  thereof  may  be  searched  in  vain  to  fiinl 
such  words.  There  is  not  a  word  or  line  any- 
where in  the  instrument,  excluding  the 
marital  rights  of  present  or  future  husband. 
And  it  is  a  matter  of  inference  only  and  a 
very  slight  ground  of  inference  at  that,  that 
the  testator  intended  to  invest  his  daughters 
with  a  separate  estate,  and  exclude  the 
marital  rights  of  their  husbands,  because  he 
directed  that  whatever  part  of  his  estate 
"might  be  coming  to  my  daughters  be  pnt  in 
the  hands  of  a  trustee"  and  "used  for  them" 
by  said  trustees.  It  is  to  my  mind,  impossible 
to  say,  that  these  words  by  necessary  im- 
plication create  a  separate  estate  and  ocst 
the  marital  rights  of  the  husband. 

336  ♦But  suppose  it  be  conceded  that  the 
testator  intended  by  his  will  to  in- 
vest, and  did  invest  his  daughters  with  a 
separate  estate,  still  there  is  nothing  in  the 
will  to  restrict  or  limit  the  power  of  aliena- 
tion  of   this    (so-called)    separate   estate. 

The  jus  disponendi,  the  most  useful  and 
valuable  incident  of  property,  is  not  re- 
strained by  any  line  or  word  in  this  will 
Certainly  if  the  property  devised  to  Mrs. 
Jones  be  separate  estate  she  may  dispose 
of  it,  unless  her  power  of  alienation  be  re- 
strained by  the  instrument  creating  sudi 
estate.  Upon  this  question  this  court  has 
spoken  with  no  uncertain  voice. 

In  Burnett  &  wife  v.  Hawpe's  adm*r.  25 
Gratt.  486,  it  was  well  said  by  judge  Staples. 
"It  is  the  established  doctrine  of  this  c<''nrt 
that  a  married  woman,  as  to  property  settled 
to  her  own  use,  is  to  be  regarded  as  a  feme 
sole,  and  has  the  right  to  dispose  of  all  her 
separate  personal  estate,  and  the  rents  aud 
profits  of  her  separate  real  estate,  in  the  same 
manner  as  if  she  were  a  feme  sole,  unless  her 
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power  of  alienation  be  restrained  by  the  in- 
strument creating  the  estate.  As  incident  to 
this  jus  disponendi,  a  feme  covert  may 
charge  the  separate  estate  with  the  payment 
of  her  debts.  She  may  charge  it  as  principal 
or  surety  for  her  own  benefit,  or  that  of  an- 
other. She  may  appropriate  it  to  the  pay- 
ment of  her  husband's  debts.  She  may  even 
give  it  to  him  if  she  pleases,  no  improper 


restrictions.  Do  they  impose  any  restraint 
on  the  power  of  alienation?  Does  the  mere 
fact  that  the  estatje  is  to  be  put  into  the  hands 
of  a  trustee  to  be  used  for  them,  affect  to  any 
degree  the  jus  disponendi?  What  has  been 
the  uniform  decisions  of  this  court  on  this 
question?  Let  us  see.  In  Vizonncau  v.  Pe- 
gram,  2  Leigh  183,  the  settlement  in  ex- 
press terms,  provided  that  the  separate  estate 


influence  being  exerted  over  her.  And  al-  should  be  held  by  the  trustee  for  the  use  of 
though  the  separate  estate  is  conveyed  to  a  i  the  wife.  Notwithstanding,  this  court  said 
trustee  his  assent  is  not  necessary  to  a  valid  she  must  be  regarded  as  the  absolute  owner, 
alienation  or  charge  by  the  wife  unless  it  is  |  and  should  be  permitted  to  make  any  disposi- 
required  expressly,  or  by  strong  implication,    tion  of    it  that  she  might  desire  to  make.    In 


in  the  instrument  under  which  the  property 
is  derived."  In  support  of  these  well-settled 
doctrines  a  number  of  cases  are  cited,  and  the 
decisions  of  this  court  from  4th  Randolph 
down  to  21st  Grattan,  and  to  which  I  beg 
leave  to  add  a  very  recent  case  in  which 
387  the  opinion  was  delivered  by  *Judge 
Burks  reaffirming  the  same  doctrines. 
Bank  of  Greensboro*  v.  Chambers,  30  Gratt. 
202. 

It  is  clear  that  if  the  estate  devised,  can 
under  the  terms  of  this  will,  be  held  to  be 
separate  estate  in  Mrs.  Jones,  she  has  dis- 
posed of  it,  as  she  had  a  right  to  do,  as  a 
security  for  the  debts  of  her  husband.  Cer- 
tainly if  it  be  held,  she  took  a  separate   estate 
she  had  by   all   the   authorities   a   right  to 
dispose  of  it.  Now  it  is  plain,  the  estate  de- 
vised to  her,  is  separate  estate,  or  it  is  not 
— if  not,   it  is  an  absolute  estate.    It   must   be 
one  or  the  other.  If  an  absolute  estate  where 
is  the  clause  in  the  will  which  restricts  the 
power  of  alienation,  or  which  excludes  the 
marital   rights  of  the  husband?   The  seventh 
clause  only  can  be  relied  on  to  effect  this 
result,  because  it  uses  the  words  "restrictions 
in  regard  to  my  daughters  ♦  *  as  herein- 
before   provided."     But  that  clause  furnishes 
the  strongest  proof  of  an  absolute  estate,  for 
it  provides — "Should  any  of  my  children  die 
without  an  heir  of    their  body,  it  is  my    desire 
that  whatever  may  be  left  revert  to  my  estate, 
and  be  equally  divided  among  my  surviving 
children.    This    plainly    implies,    as    before 
said,  that  the  first  taker  has  the  power  to 
dispose  of  the  whole  estate;  and  on  the  au- 
thority of  May  V,  Joynes,    (supra),  makes 
the  estate  devised  an  absolute  estate  in  Mrs. 
Jones,  and  all  the  children  of  the  testator. 
But  the  words  relied  upon  to  operate  as  a 
restraint  upon  the  power  of  alienation  are 
the   words  in  the  same  clause,  "with   such 
restrictions  in  regard  to  my  daughters  (that 
may  be  entitled  to  a  portion),  as  hereinbe- 
fore provided." 

Now  it  is  perfectly  plain  that  all  the  testa- 
tor meant  to  say,  and  did  say  in  the  seventh 
clause,  that  whatever  might  be  coming  to  his 
daughters  (from  what  was  left)  from  any  of 
his  children  dying  without  heirs  of  their  body, 
should  be  held  by  hi»s  dai-nrhters  under  the 
same  restrictions  (and  none  other)  im- 
38B  posed  upon  the  *estate  before  devised 
to  them  in  the  fourth  clause  of  his  will. 
Now  what  are  these  restrictions?  Simply 
and  plainly  these — that  the  estate  devised 
should  be  "put  into  the  hands  of  a  trustee," 
and   "used  for  them."    These  are  the  only 


Brown  v.  George,  6  Gratt.  424,  the  testatrix 
bequeathed  property  to  her  married  daughter 
for  life,  for  her  separate  use,  and  so  much 
thereof  as  may  be  in  existence  at  her  death 
to  go  to  her  children,  or  their  descendants,  if 
any  there  be.  And  more  fully  to  preserve 
said  property  to  the  separate  use  of  the 
daughter  for  her  life,  and  to  her  children 
after  her  death,  the  testatrix  appoints  a 
trustee  to  whom  the  property  is  to  be  deliv- 
ered by  her  executor.  And  she  further  di- 
rects that  all  receipts  given  to  the  trustee 
by  her  daughter  for  payments  made  to  her, 
either  of  principal  or  interest  of  the  property, 
shall  be  to  him  a  full  discharge.  Held  that 
the  daughter  is  entitled  to  use  both  princi- 
pal and  interest  of  the  property  at  her  dis- 
cretion. 

See  also  17  Gratt.  503,  Penn.  v.  White- 
head, 21  Gratt.  521;  Muller  v.  Bayly;  Justis 
V.  English.  30  Gratt.  565;  Bank  of  Greens- 
boro' V.  Chambers,  30  Gratt.  202;  Darnall 
V.  Smith,  26  Gratt.  878. 

I  can  find  no  case  and  I  believe  none  can 
be  found,  where  (as  in  this  case)  the 
839  direction  of  the  testator,  ♦that  the  prop- 
erty devised  "be  put  into  the  hands  of 
a  trustee"  to  be  used  for  "the  cestui  que  trust, 
has  ever  been  construed  as  a  restraint  upon 
the  power  of  alienation,  or  as  excluding  mar- 
ital rights  of  the  husband.  On  the  contrary 
a  number  of  cases,  some  of  which  have  been 
already  cited,  expressly  declare  that  such  a 
direction  that  the  property  be  held  as  trustee, 
or  be  put  into  the  hands  of  a  trustee,  does  not 
affect  the  jus  disponendi,  or  restrain  the 
power  of  alienation  in  the  cestui  que  trust. 

It  has  been  held  by  this  court  repeatedly, 
and  I  thought  it  was  the  settled  law,  that  the 
assent  of  the  trustee  is  not  necessary  in  such 
a  case  to  the  valid  alienation  of  the  propertv, 
unless  required  expressly,  or  by  strong  impli- 
cation   from  the  lanpruagc  of    the  instrument. 

Certainly  it  will  be  conceded  that  there 
arc  no  express  words  in  the  will  before  us, 
which  operate  as  a  restriction  upon  the  power 
of  alienation,  and  I  am  equally  clear  that 
there  are  no  words  which  raise  an  implica- 
tion to  that  eflFect.  The  only  words  relied 
upon,  arc  the  words  "to  be  put  into  the  hands 
of  a  trustee"  "to  be  used  for  them."  But,  as 
already  seen,  this  court  has  declared  these 
words  do  not  raise  such  implication. 

I  think  it  is  plain  that  under  the  fourth 
clause  of  the  testator's  will  Mrs.  Jones  took 
an  absolute  fee  simple  estate,  'fhe  subse- 
quent provi^\ot\  as  to  trustees,  does  not  change 
the    char^^.^  ^   oi  that   estate,   nor    does   it 
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limit  or  restrict,  or  cut  down,  or  rescind  it. 
It  was  said  in  Barksdale  v.  White,  28  Gratt. 
224,  "It  is  a  settled  rule  in  the  construction  of 
instruments  that  if  an  estate  be  conveyed,  an 
interest  given,  a  benefit  bestowed  in  one  part, 
by  clear,  unambiguous,  explicit  words  upon 
which  no  doubt  could  be  raised,  to  destroy  or 
annul  that  estate,  interest,  or  benefit,  it  is 
not  sufficient  to  create  a  doubt  from 

840  other  terms  in  *anothcr  part  of  the 
instrument.   The  terms   to   rescind  or 

cut  down  the  estate  or  interest  before  given, 
must  be  as  clear  and  decisive  as  the  terms 
by  which  it  was  created.  If  the  benefit  is  to 
be  taken  way,  it  must  be  by  express  words, 
or  necessary  implication." 

Upon  this  subject,  the  language  of  the  great 
Lord  Broagham,  when  lord  chancellor  of 
Engrland,  uttered  in  the  house  of  lords,  in  an 
important  case  before  that  august  tribunal, 
is  so  appropriate  here  that  I  cannot  forbear 
to  repeat  it.  He  said,  "My  lords,  I  hold  it  to 
be  a  rule  that  admits  of  no  exception,  in  the 
construction  of  written  instruments,  that 
where  one  interest  is  given,  where  one  estate 
is  conveyed,  where  one  benefit  is  bestowed, 
in  one  part  of  an  instrument,  by  terms  clear, 
unambiguous,  liable  to  no  doubt,  clouded  by 
no  obscurity,  by  terms,  upon  which,  if  they 
stood  alone,  no  man  breathing,  be  he  lawyer 
or  be  he  layman,  could  entertain  a  doubt;  in 
order  to  reverse  that  opinion,  to  which  the 
terms  would  of  themselves,  and  standing 
alone  have  led,  it  is  not  sufficient  you  should 
show  a  possibility,  it  is  not  sufficient  you 
should  deal  in  probabilities;  but  you  must 
show  something  in  another  part  of  that  in- 
strument, which  is  as  decisive  the  one  way. 
as  the  other  terms  were  decisive  the  other 
way:  and  the  interest  first  given  cannot  be 
taken  away  either  by  tacitum  or  debitum  or 
by  possible  or  even  by  probabile,  but  it  must 
be  taken  away,  and  can  only  be  taken  away, 
by  expressum  et  certum."  2  Clarke  &  Fin! 
R.  22,  56. 

Sec  also  Judge  Joynes'  opinion  in  Ray- 
field  V.  Gaines,  17  Gratt.,  p.  1. 

I  feel  constrained  to  hold,  upon  every  rule 
of  construction,  and  upon  the  established 
law  of  this  State,  as  I  understand  it,  de- 
clared by  an  unbroken  current  of  decisions, 
that  in  the  will  of  Addison  Maupin,  there  is 
no  restraint  upon  the  power  of  aliena- 

841  tion  of  the  property  *devised  to  his 
daughters,  and  there  is  no  provision 

in  said  will,  excluding  the  marital  rights  of 
their  husbands. 

I  am  of  opinion  therefore,  that  the  deed 
to  Raymond,  trustee,  in  which  husband  and 
wife  both  united,  was  a  valid  deed,  and  con- 
veyed the  interest  of  Mrs.  Jones,  in  her 
father's  estate,  and  is  a  valid  security  for 
the  debts  of  the  husband  as  set  forth  in 
said  deed. 

I  am  of  opinion  therefore  to  reverse  the 
decree   of   the   circuit  court. 

Decree  affirmed. 
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♦Terry   v.    Ragsdale. 

July  Term,   1880,   Wythcyille. 
Ckcclcii — Rvldenoe  of  Debt.* — A  check  upon 


a  bank  implies  that  it  was  giren  in  payment 
debt  doe  by  the  drawer  to  the  party  in  who 
it  is  drawn,  or  for  money  loaned  by  tbe  latter  ta 
the  former  at  the  time  of  the  execution  of  saxA 
check;  and  though  such  implication  may  be  re- 
pelled by  evidence  that  the  check  was  not  so  given, 
but  was  in  fact  given  for  a  loan  by  the  drawer  ts 
the  payee,  sudi  evidence  being  in  conflict  with  the 
apparent  purport  of  the  transaction,  onght  to  he 
very  strong  to  repel  the  said  implication,  and  to  c»- 
tablish  the  contrary  fact 

2.  lIVltBeaaea — Coimpeteacy.t — In  an  actiac 
against  a  surviving  partner  upon  a  transactioD  ie 
which  the  deceased  partner  was  the  acting  paxlt, 
the  plaintiff  introduces  the  defendant  as  a  witness. 
The  defendant  so  introduced  becomes  a  competcfli 
witness  in  the  cause;  but  this  does  not  reoder  the 
plaintiff  a  competent  witness. 

3.  Appc«l — ^Revie^r — Praetlee.l — There  is  i 
verdict  in  favor  of  the  defendant  in  a  cause,  which. 
upon  motion  of  the  plaintiff,  is  set  aside  by  the 
court;  and  upon  a  second  trial  there  is  a  verdict  and 
judgment  for  the  defendant.  Upon  writ  of  error 
by  the  plaintiff,  if  it  was  error  in  the  court  beWv 
to  set  aside  the  first  verdict  and  grant  a  new  trial,  the 
appellate  court  will  affirm  the  judgment,  without  es- 
quiring  into    the    proceedings   on   the    second   trial 

This  case  was  heard  at  Richmond,  but  was 
decided  at  Wytheville.  It  was  an  action  of 
assumpsit  in  the  circuit  court  of  Pittsylvania 
county,  brought  by  Joseph  M.  Terry  against 
Charles  Ragsdale,  survivor  of  himself  and 
Daniel  C.  Ragsdale,  deceased,  as  late  part- 
ners under  the  name  and  style  of  D.  C  4 
Charles    Ragsdale.    There    was     a     verdict 

for  the  defendant;  which,  on  the 
348      ^motion  of  the  plaintiff,  was  set  aside; 

and  on  a  second  trial  there  was  a  ver- 
dict and  judgment  for  the  defendant.  And 
thereupon  Terry  applied  to  this  court  for  2 
writ  of  error  and  supersedeas;  which  was 
awarded.  The  case  is  fully  stated  by  Judge 
Moncure   in  his   opinion. 


*Clfte«lca. — The  first  headnotc  was  followed  in  Mc- 


Lain  V.  Lowther,  35  W.  Va.  299;  McVei^  v.  Chaa- 
berlain,  94  Va.  77.  See  also  Ford  v.  McLnnc.  5  W. 
Va.  165;  Peasley  v.  Boatwnght,  2  Lei^h  195:  S  .^a. 
&    Eng.    Ena    Law    (2nd    Ed.)    1030. 

tTrlal — Wltncaaea — CompcteBey- — As  to  the 
second  headnote,  see  4  Min.  Inst.  (2nd  Ed.)  764  wt  st^ 

tAppeala — Practice. — ^The  rule  suted  in  tht 
third  headnotc  is  approved  in  Mnse  v.  Stem,  82  Va. 
33,  where  additional  authorities  are  cited;  and  alv 
in  Jones  v.  Old  Dominion  Cotton  MiHs,  82    Va.   14S 

In  Tucker  v.  Sandidge,  85  Va.  546;  Hvdgiiis  v 
Simon,  94  Va.  661,  the  rule  under  Code  of  18S7.  {  344 
is  stated;  see  also  Eastern  Ice  Co.  v.  King,  86  Va.  9?. 

In   Southwest   Imp.    Co.   v.    Smith's   Adra*r,    85  Va 
306.  it  was  held  that  I  3484,  Code  of  1887, 1 
though    the    judgment    of    the    lower   court    ha 
rendered   before   the    Code    took   effect,    such 
being  held  to  merely  prescribe  a   rule   of 

By  subsequent  enactments  amendinc  f  3484.  ^ 
appellate  court  is  required,  in  such  cases,  to  i«ak 
first  to  the  proceedings  on  the  first  trial,  moA  if  A 
discovers  that  the  court  erred  in  settinf  aside  chc 
verdict  on  that  trial,  then  to  set  aside  all  the  prv 
ceedings  subsequent  to  the  verdict  and  enter  jodr 
ment  thereon.  Acts  1889-*90,  p.  36;  Acts  ISSl-'^i 
p.  962;  Mears  v.  Dexter,  86  Va.  828;  Stearns  v 
Richmond,  88  Va.   992. 


AAA 


as  GRATT. 


VntGiNiA  Reports,  Annotated. 


S44,  345,  846 


James  M.  Whittle  and  Ould  &  Carring- 
ton,  for  the   appellant. 

William  M.  Tredway,  Jr.,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  assumpsit,  brought 
by  the  plaintiff  in  error,  Joseph  M.  Terry,  in 
February,  1872,  against  the  defendant  in  er- 
ror, Charles  Ragsdale,  survivor  of  himself 
and  Daniel  C.  Ragsdale,  deceased,  late  part- 
ners under  the  firm  and  style  of  D.  C.  & 


der  of  D.  C.  &  Charles  Ragsdale  ten  thou- 
sand dollars. 

"Jos.  M.  Terry. 
"Endorsed: 

"D.  C.   &  Chas.   Ragsdale." 
345  *And  having   offered  evidence  tend- 

ing to  show  that  Daniel  C.  Ragsdale, 
who  purports  to  have  made  the  said  endorse- 
ment, drew  the  amount  of  the  said  check 
out  of  the  Bank  of  Pittsylvania;  that  no 
testimony  was  offered  by  the  defendant  to 
prove  that,  at  the  time  of  drawing  said  check, 


Charles  Ragsdale.  In  the  declaration  it  is  •  the  plamtiff  owed  said  Ragsdale  anything; 
stated,  that  in  May,  1863,  the  said  firm  was  \  that  m  the  month  of  May,  1864,  a  settlement 
indebted  to  the  plaintiff  in  the  sum  of  $10,000,  i  was  made  between  the  firm  of  Ragsdale  & 
for  money  lent,  paid,  had  and  received,  and  '  Co.,  composed  of  said  D.  C.  and  C.  Ragsdale, 
found  due  on  an  account  stated;  and  being  |  in  which  Charles  Ragsdale  fell  in  debt  to  the 


so  indebted,  promised  to  pay  the  said  debt  on 
demand;  yet  the  said  firm,  although  often 
requested,  did  not,  nor  did  either  of  them,  pay 
the  said  debt  or  any  part  thereof  to  the  plain- 
tiff during  the  lifetime  of  the  said  Daniel  C. 
Ragsdale,  nor  has  the  said  surviving  partner, 
Charles  Ragsdale,  paid  the  same  or  any  part 
thereof  to  the  said  plaintiff  since  the  death 
of  the  said  Daniel  C.  Ragsdale,  although 
often  requested  so  to  do.  The  defendant 
plead  non  assumpsit  to  the  action;  to  which 
plea  the  plaintiff  replied  generally.  And  the 
general  issue  being  thus  joined  in  the  case, 
the  same  was  tried  by  a  jury,  which  found  a 
verdict  for  the  defendant  on  the  7th  day  of 


plaintiff  a  considerable  amount,  and  the 
plaintiff  fell  in  debt  to  Ragsdale  6e  Co.  a 
small  amount,  which  was  deducted  from  the 
amount  due  from  Charles  Ragsdale  to  the 
plaintiff,  the  plaintiff  moved  the  court  to  in- 
struct the  jury  that  if  they  believed  that  the 
facts  aforesaid  are  proved,  they  ought  to 
infer  that  said  check  was  evidence  that  the 
amount  thereof  was  loaned  by  plaintiff  to 
said  D.  C.  &  C.  Ragsdale,  and  not  of  the- 
payment  of  any  debt  due  them.  But  the 
court  refused  to  give  said  instruction;  to 
which  ruling  said  exception  was  taken. 

The  court  is  of  opinion  that  the  circuit 
court  did  not  err  in  refusing  to  give  the  said 


November,   1872.    Whereupon    the   plaintiff  \  instruction.  The  check  is  prima  facie  evi 


moved  the  court  to  set  aside  the  said 
344  ^verdict  and  grant  him  a  new  trial; 
which  motion  the  court,  after  taking 
time  to  consider  the  same,  sustained.  On  the 
trial  of  the  cause  the  plaintiff  tendered  to  the 
court  two  bills  of  exceptions  to  opinions 
given  by  the  court,  which  were  signed  and 
sealed  and  made  part  of  the  record. 

On  the  second  trial  of  the  cause.which  oc- 
curred on  the  11th  and  12th  days  of  Novem- 
ber, 1873,  the  jury  again  found  a  verdict  for 
the  defendant.  Whereupon  the  plaintiff 
moved  the  court  to  set  aside  the  said  verdict 
and  grant  him  anew  trial;  which  motion  the 
court,  after  taking  time  to  consider  the  same, 
overruled  and  rendered  judgment  for  the  de- 
fendant, to-wit:  on  the  14th  day  of  Novem- 
ber, 1873.  On  the  said  second  trial  of  the 
cause  the  plaintiff  tendered  to  the  court  four 
bills  of  exceptions  to  opinions  given  by  the 
court,  which  were  signed,  sealed  and  made 
a  part  of  the  record. 

The  first  matter  for  enquiry  in  this  case 
is:  Whether  the  circuit  court  erred  in  grant- 
ing a  new  trial,  and  in  not  rendering  judg- 
ment  according   to  the  first  verdict? 

Two  bills  of  exceptions,  as  we  have  seen, 
were  taken  to  the  action  of  the  court  in  the 
course  of  the  first  trial.  Let  us  now  ex- 
amine, consider  and  decide  upon  these  two 
bills,  in  their  order. 

In  the  first  it  is  stated,  that  the  plaintiff, 
having  offered  testimony  tending  to  prove 
a  bank  check  and  an  endorsement  thereon 
in  the  words  and  figures,  viz: 

"Pittsylvania  C.   H.,   May  25th,  1863. 
"$10,000. 

"Bank  of  Pittsylvania,  pay  to  the  or- 


dence  that  the  drawer,  at  the  time  it  was 
drawn,  was  indebted  to  the  payees  in  the 
amount  of  the  check  on  an  indebtedness  pre- 
viously existing,  or  created  at  the  time  the 
check  was  drawn.  There  is  no  plainer,  nor 
better  settled  principle  of  law  than  that. 
There  is  nothing  stated  in  the  said  first  bill 
of  exceptions  which  tends  to  repel  that  pre- 
sumption. It  follows  therefore  that  the  court, 
properly    refused  to  give  the  said  instruction. 

In  the  second  of  the  said  two  bills,  it  is 
stated  that,  after  the  jury  had  rendered  their 
verdict  in  this  cause,  the  plaintiff  moved 
the  court  to  set  aside  the  same  and  grant 
him  a  new  trial,  for  the  following  reasons, 

viz: 
346  *lst.  That  the  court  had  not  allowed 

the  plaintiff  Terry  to  testify  in  his 
own  behalf,  and  had  thereby  deprived  him  of 
his  most  important  testimony,  the  plaintiff's 
counsel  stating  that,  feeling  confident  that 
his  own  evidence  should  legally  be  admitted, 
he  did  not  prepare  himself  with  the  evidence 
which  he  could  have  procured,  to  show  that 
the  $10,000  check  was  a  loan  by  the  plaintiff 
to  the  defendant,  and  not  a  payment  of  a 
debt,  and  was  thus  taken  by  surprise. 

2d.  That  Charles  Ragsdale  was  admitted 
as  a  witness  to  testify  against  D.  C.  Rags- 
dale, and  was  called  by  the  counsel  of  said 
Terry  and  not  objected  to  by  defendant,, 
while  the  plaintiff  was  excluded  as  a  wit- 
ness. 

3d.  That  tfce  court  refused  to  allow  the 
plaintiff  to  ftle  interrogatories  to  Charlet 
Ragsdale  after  the  jury  had  been  sworn  and 
before  the  introduction  of  C.  Ragsdale, 
althouglx    \Vve  deposition  of   said   Ragsdale 
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was  accessible,  from  which  he  could  refresh 
his  memory  on  the  points  mentioned  in 
said  interrogatories. 

4th.  Because  the  verdict  was  contrary  to 
the  evidence.  And  the  court  having  sus- 
tained the  plaintiff's  motion  for  a  new  trial, 
certified  that  the  following  are  all  the  facts 
proved  before  the  jury  at  the  trial,  viz:  A 
check  for  $10,000,  dated  May  25th,  1863. 
signed  by  the  plaintiff  and  endorsed  by  D.  C. 
and  Charles  Ragsdale,  in  the  words  and  fig- 
ures following,  viz:  (see  the  same  hereinbe- 
fore inserted) ;  that  D.  C.  Ragsdale  drew  the 
money  on  said  check;  that  D.  C.  Ragsdale 
managed  the  financial  part  of  the  firm  busi- 
ness of  Ragsdale  &  Co.  exclusively;  that 
said  firm  consisted  of  D.  C.  and  Charles  Rags- 
dale; that  D.  C.  Ragsdale  frequently  bor- 
rowed money  for  the  firm  without  consulting 
Charles  Ragsdale;  that  Charles  Ragsdale 
was  frequently  ignorant  of  the  fact  that 
D.  C.  Ragsdale  had  contracted  a  loan 
for  the  firm;  that  Charles  Ragsdale 
never  heard  of  D.  C.  Ragsdale  bor- 

347  rowing   $10,000    from    *the     plaintiff; 
that  Charles*  Ragsdale  did  not  know 

what  use  the  firm  had  for  $10,000;  that  all 
the  books  and  papers  of  the  firm  are  in  the 
possession  of  Charles  Ragsdale,  who  since 
the  death  of  D.  C.  Ragsdale  has  examined 
them  carefully  and  can  find  no  evidence  of 
plaintiff  being  indebted  to  said  firm  at  the 
time  the  said  check  was  given,  or  that  the 
said  firm  was  indebted  to  the  plaintiff;  that 
in  March,  1864,  the  plaintiff  and  Charles 
Ragsdale  had  a  settlement  of  accounts  be- 
tween themselves  and  between  the  plaintiff 
and  the  aforesaid  firm,  at  which  settlement 
the  papers  of  said  Terry  relating  to  the  said 
settlement  were  produced,  and  no  mention 
was  made  of  said  check,  nor  was  any  ac- 
count taken  of  it;  that  in  said  settlement, 
Charles  Ragsdale  owed  the  plaintiff  $2,500 
or  $3,000,  and  the  plaintiff  owed  D.  C  Rags- 
dale &  Co.  $700  or  $800;  that  the  amount 
due  from  the  plaintiff  to  the  firm  was  de- 
ducted from  the  amount  due  from  C.  Rags- 
dale to  the  plaintiff,  and  that  C.  Ragsdale 
settled  with  the  plaintiff  for  the  balance; 
that  C.  Ragsdale  never  knew  of  the  existence 
of  the  check  until  two  years  before  the  trial 
of  this  suit;  that  the  names  of  D.  C.  and 
Charles  Ragsdale  endorsed  on  said  check^re 
in  the  handwriting  of  D.  C.  Ragsdale,  as  is 
the  body  of  said  check;  that  D.  C.  Ragsdale 
kept  the  books  of  the  firm  as  long  as  he  lived, 
since  which  time  Charles  Ragsdale  has  had 
possession  of  them,  and  that  the  said  firm  of 
Ragsdale  &  Co.  expired  by  limitation  on  1st 
January,  1863,  and  was  continued  to  wind  up 
the  business;  and  these  being  all  the  facts 
proved  on  the  trial,  the  court  sustained  the 
plaintiffs  motion  and  granted  him  a  new 
trial,  on  the  ground  that  the  court  had 
erred  in  permitting  Charles  Ragsdale  to 
testify  as  a  witness  before  the  jury,  and 
that  the  jury  may  have  been  misled  by  his 
testimony,  to  which  ruling  of  the  court  the 
defendant    excepted. 

348  *The  court  is  of  opinion  that  the  cir- 
cuit   court    erred    in    sustaining    the 

plaintiff's    motion  to  set  aside  the  first  verdict 


of  the  jury  and  grant  him  a  new  trial  in  the 
case;  and  that  instead  of  doing  so,  the  said 
circuit  court  ought  to  have  overruled  the 
said  motion  and  rendered  judgment  on  the 
said  verdict  in  favor  of  the  defendant. 

The  check  for  ten  thousand  dollars,  given 
by  the  plaintiff  Terry  to  D.  C.  Ragsdale  on 
the  25th  day  of  May,  1863,  on  the  Bank  of 
Pittsylvania,  payable  to  the  order  of  D.  C.  & 
Charles  Ragsdale  and  endorsed  by  D.  C 
Ragsdale  in  the  name  of  D.  C.  &  Charles 
Ragsdale,  implies  that  it  was  given  in  pay- 
ment of  a  debt  due  by  said  Terry  to  said 
D.  C.  &  Charles  Ragsdale,  or  for  money 
loaned  by  the  latter  to  the  former  at  the 
time  of  the  execution  of  the  said  check; 
and  though  such  implication  can  be  repelled 
by  evidence  that  the  said  check  was  not  so 
given,  but  was  in  fact  given  as  a  loan  by 
the  said  Terry  to  the  said  D.  C.  &  Charles 
Ragsdafe.  Such  evidence,  however,  being  io 
conflict  with  the  apparent  purport  of  the 
transaction,  ought  to  be  very  strong  to 
repel  the  said  implication  and  to  establish 
the  contrary  fact. 

Certainly  the  facts  certified  to  have  been 
proved  on  the  first  trial  can  have  no  such 
effect.  The  facts  so  certified  are  hereinbe- 
fore set  out.  The  said  facts  if  they  do  not 
tend  to  confirm  the  implication  of  the  check 
as  aforesaid,  certainly  do  not  tend  to  repel 
the  same.  The  check  was  given  on  the  25tli 
of  May,  1863,  when  Confederate  notes,  which 
were  of  very  little  value,  was  the  only  cnr- 
rency  of  the  country.  This  action  was  not 
brought  until  after  the  death  of  D.  C.  Rags- 
dale, nor  until  February,  1872,  nearly  nine 
years  after  the  date  of  the  check.  Charles 
Ragsdale  knew  nothing  of  the  check,  and 
had  heard  nothing  about  it  until  two  years 
before  the  action  was  bronght.  la 
349  *March,  1864,  the  plaintiff  and  Charles 
Ragsdale  had  a  settlement  of  accounts 
between  themselves,  and  between  the  plain- 
tiff and  the  aforesaid  firm,  at  which  settle- 
ment the  papers  of  said  Terry  relating  to  the 
subject  of  the  settlement  were  produced, 
and  no  mention  was  made  of  said  check! 
Nor  was  any  account  taken  of  it! 

If  at  the  time  of  that  settlement  Charles 
Ragsdale,  or  the  firm  of  D.  C.  &  Charles 
Ragsdale,  had  been  indebted  to  said  Terry  in 
the  amount  of  said  check,  or  any  material 
part  of  it,  would  not  said  Terry  have  then 
mentioned  it  to  said  Charles?  and  claimed 
that  the  $700  or  $800  then  found  to  be  due 
by  said  Terry  to  said  firm,  should  be  credited 
upon  the  amount  due  upon  the  said  check, 
instead  of  the  amount  then  found  to  be  dne 
by  said  Charles  Ragsdale  to  said  Terry? 

The  ground  on  which  the  circuit  court  set 
aside  the  first  verdict  of  the  jury  was,  that 
the  said  "court  had  erred  in  permitting 
Charles  Ragsdale  to  testify  as  a  witness 
before  the  jury,  and  that  the  jury  may  have 
been  misled  by  his  testimony."  The  conclu- 
sive answer  to  this  ground  is.  that  Charles 
Ragsdale  was  so  permitted  to  testify  at  the 
instance  of  the  plaintiff,  who  cannot,  there- 
fore, object  to  the  competency  of  the  said 
I  testimony,  and  the  plaintiff  was  not  thereby 
'  rendered  a  competenl  witness  in  the  case. 
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The  plaintiff  was  rendered  an  incompetent 
witness  in  the  case  by  the  death  of  D.  C. 
Ragsdale,  one  of  the  chief  actors  in  the 
transaction  and  the  only  one  on  his  side, 
who  could  not  testify  and  the  plaintiff  there- 
fore could  not  testify  in  the  case. 

The  court  being  of  opinion  that  the  circuit 
court  erred  in  setting  aside  the  first  verdict 
rendered  by  the  jury  in  favor  of  the  defend- 
ant, and  in  not  overruling  the  plaintiffs 
motion  to  set  aside  that  verdict,  and  not 
rendering  a  judgment  in  conformity  with 
that  verdict;  and  the  court  being  fur- 
350  ther  of  opinion  that  the  said  ^circuit 
court,  in  deciding  and  rendering  judg- 
ment in  favor  of  the  defendant  on  the  second 
trial,  arrived  at  precisely  the  same  result  as 
if  it  had  decided  and  rendered  judgment  in 
favor  of  the  defendant  on  the  first  trial: 
it  is  therefore  unnecessary  to  enquire  now  if 
the  said  court  erred  in  rendering  the  judg- 
ment which  it  did  render  on  the  second  ver- 
dict, considered  without  reference  to  the 
action  of  the  court  on  the  first  verdict;  but 
without  doing  so,  it  is  sufficient  and  only 
necessary  for  this  court  to  affirm  the  judg- 
ment of  the  circuit  court  to  which  the  writ 
of  error  was  awarded  in  this  case;  which 
is  therefore  accordingly  done. 

Judgment  affirmed. 


851      *Gray  &  al.  v.  Stuart  &  Palmer. 

July  Term.   1880.    Wythcvillc. 

Absent   Moncurt,    P.    and    Burks,    J.* 

Upon  bill  by  S  against  G  and  P  to  subject  the  land 
of  G  to  satisfy  a  judgment  recovered  against  G,  P 
and  others,  it  appears  and  yvas  so  decided  by  the 
circuit  court  upon  appeal  from  a  judgment  of  the 
county  court  on  a  scire  facias  to  revive  the  judg- 
ment, that  no  process  had  been  served  on  P,  and 
that  he  had  not  entered  his  appearance  in  the 
original  action,  and  the  scire  facias  was  dismissed 
for  a  variance  between  the  writ  and  the  evidence. 
Hxld: 

1.  JadvmeMta — Fallvre  to  Serve  Proceu 
— Valldlt)r*t — The  judgment  against  P  was  void 
and  a  nullity,  the  court  having  no  jurisdiction  to 
render  a  judgment  against  him,  he  not  having  been 
served   with   process,   or   appearing  in   the    cause. 

2.  Jadvment  Void  «■  to  One  Defendant — 
Vnlldltr  as  to  Co-Defendant.— The  judg- 
ment against  G  is  a  valid  judgment;  and  is  not 
affected  by  the  judgment  of  the  circuit  court 
dismissing  the  scire  facias  for  a  variance  between 
the    writ    and    the    evidence. 

3.  Same — ^Same. — Though  at  common  law  a 
joint  judgment  erroneous  as  to  one  roust  be  re- 
versed as  to  all;  yet  in  this  case  the  judgment 
against  P  was  not  an  erroneous  judgment;  but 
it  was  a  void  judgment,  and   a  nullity. 


•They   were   too   unwell   to   be   in    court. 
tJndvmenta — Service  of  Proeeaa. — As  to  the 

force  and  effect  of  judgment  rendered  without  service 
of  process,  see  Lovell  &  Jordan  v.  McCurdy's  Ex'ors, 
77  Va-  763,  citing  the  principal  case;  Blanton  v.  Carroll, 
86  Va.  539,  citing  the  principal  case;  4  Min.  Inst.  (2nd 
Ed.^  559,  865;  Fowler  v.  Lewis,  36  W.  Va.  126;  Mc- 
Millan V.  Hickman,  3^  W.  Va.  718;  Lamar  v.  Hale, 
79   Va.   147;    Wade  v.  Hancock,   76  Va.  620. 


4.  Void  and  Brroneona  Jndvmenta  Di*-> 
tlnvnlahed.t— There  is  a  manifest  distinction 
between  an  erroneous  judgment  and  a  void  judg- 
ment. The  first  is  a  valid  judgment  though  er- 
roneous, until  reversed,  provided  it  is  the  judg- 
ment of  a  court  of  competent  jurisdiction.  The 
latter  is  no  judgment  at  all.     It  is  a  mere 

352  nullity.  The  first  cannot  *be  assailed  in  any 
other  court  but  an  appellate  court.  The  latter 
may  be  assailed  in  any  court,  anywhere,  whenever 
any  claim  is  made,  or  right  asserted  under  it. 
6.  Caae  at  Bar. — The  bill  should  uave  been  dis- 
missed at  the  hearing  in  the  court  below  as  to  P, 
and  that  court  having  made  a  decree  subjecting  G's 
land,  and  having  made  no  decree  against  P,  upon 
appeal  by  G  and  P,  the  appellate  court  will  dis- 
miss the  suit  as  to  P,  but  without  the  costs  of  the 
appeal;    but  will  amend  and  afi&rm  it  as  to  G. 

This  was  an  appeal  from  the  decree  of  the 
circuit  court  of  Washington  county  in  a  suit 
in  equity  brought  by  Stuart  &  Palmer 
against  Robert  E.  Gray  and  others.  The  de- 
cree directed  the  land  of  Gray  to  be  rented 
out  for  the  purpose  of  satisfying  a  judg- 
ment which  had  been  rendered  against  him 
and  others.  And  the  appeal  was  by  said 
Gray  and  John  Preston,  who  was  a  party  in 
the  suit,  but  had  not  been  served  with  pro- 
cess. The  case  is  fully  stated  in  the  opinion 
of  the  court  delivered  by  Judge  Christian. 

Campbell  &  Trigg,  for  the  appellants. 
Johnson  &  Trigg,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  case  is  before  us  on  appeal  from  a 
decree  of  the  circuit  court  of  Washington 
county. 

The  following  facts  are  proved  in  the 
cause  as  shown  by  the  record: 

The  appellees  Stuart  and  Palmer  were  the 
holders  of  a  negotiable  note  for  $1,304.34,  of 
which  Cuthbert  Owens  was  the  maker,  and 
John  S.  Owens,  Joshua  Owens,  R.  E.  Gray, 
John  Preston,  and  William  King  Heiskell, 
were  endorsers.  The  note  was  not  paid  at 
maturity,  and  was  duly  protested.  Suit 
853  was  brought  *on  this  note  against  the 
maker  and  all  the  endorsers;  and  on  the 
26th  June,  1868,  judgment  was  rendered 
against  R.  E.  Gray,  John  Preston  and  Wil- 
liam King  Heiskell.  Subsequently  a  judg- 
ment was  rendered  in  the  same  court 
against  all  the  defendants. 

The  stay  laws  being  then  in  force,  no  exe- 
cution was  issued.  In  March,  1877,  (William 
King  Heiskell  having  in  the  mean  time  de- 
parted this  life),  a  scire  facias  was  issued  to 
revive  the  judgment  against  all  the  defend- 
ants. The  three  Owens  having  left  the  State, 
the  scire  facias  was  served  only  on  Gray  and 
Preston.  Upon  this  scire  facias  judgment 
was  entered  by  the  county  court  against  all 
the  defendants.   An  appeal  was  taken  by  the 


tVold  and  ESrroneova  J«d«Bs«iita  Dla- 
tlniralaihed. — As  to  distinction  between  void  judg- 
ment and  erroneous  judgment,  see  Staunton  Perpet. 
B.  &  t,.  Co.  V.  Haden,  Tr.,.  92  Va.  201;  Poe  v. 
Marion   >4acWnc  Works,  24  W.   Va.   524. 
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defendants  Preston  and  Gray  to  the  circuit 
court.  None  of  the  proceedings  in  the  cir- 
cuit court  appear  in  record  before  us  ex- 
cept the  judgment  of  that  court  which  is  in 
these  words: 

"This  day  came  the  parties,  by  their  attor- 
neys, and  the  transcript  of  the  record  of  the 
proceedings  in  the  county  court  being  seen 
and  inspected,  the  court  here  is  of  opinion 
that  the  record  ^iven  in  evidence  before  the 
county  court  disclosed  two  several  judg- 
ments, the  one  rendered  on  the  26th  day  of 
June,  1868,  valid  against  R.  E.  Gray  and 
Wm.  King  Heiskell,  (they  and  the  said  Pres- 
ton being  severally  and  not  jointly  bound 
for  the  debt  sued  on),  and  void  as  to  the 
said  Preston,  no  process  having  been  served 
upon  him,  and  he  not  having  entered  an  ap- 
pearance to  the  action;  the  other  rendered 
on  the  5th  day  of  December,  1868,  after  the 
final  order  entered  on  the  26th  of  June, 
1868,  against  R.  E.  Gray,  John  Preston  and 
Wm.  King  Heiskell,  who  were  not  further 
served  with  process,  was  only  a  judgment 
against  the  defendants  Cuthbert  Owens, 
John  S.  Owens  and  Joshua  Owens,  the  re- 
citals in  the  judgment  of  the  appearance  of 
the  parties  and  of  the  rendition  of  judg- 
ment against  the  defendants  applying 
S54  *only  to  the  parties  served  with  process, 
and  against  whom  the  action  was  pend- 
ing. (Moss  z;.  Moss,  4  Hen.  and  Munf.)  The 
judgment  recited  in  the  writ  of  scire  facias 
being  a  judgment  against  R.  E.  Gray,  John 
Preston  and  Wm.  King  Heiskell.  and  a  joint 
judgment  against  all  the  defendants  named 
in  the  original  summons,  and  the  record  of 
the  judgment  produced  showing  a  judgment 
only  against  R.  E.  Gray  and  Wm.  King 
Heiskell,  and  a  judgment  only  against  Cuth- 
bert Owens,  John  S.  Owens  and  Joshua 
Owens,  it  seems  to  the  court  here  that  there 
is  a  variance  between  the  description  of  the 
judgments  recited  in  the  writ,  and  the  judg- 
ments offered  in  evidence,  and  that  there  is 
error  therefore  in  the  judgment  of  the  county 
court.  It  is  therefore  considered  by  the  court 
that  the  judgment  of  the  county  court  be 
reversed  and  annulled,  and  that  the  appellants 
recover  against  the  appellees  their  costs  by 
them  in  this  behalf  expended.  And  this  court 
proceeding  to  render  such  judgment  as  the 
county  court  ought  to  have  rendered,  it  is 
considered  that  there  is  no  such  record  as 
by  the  writ  of  scire  facias  aforesaid  is  sup- 
posed, and  that  the  appellees  take  nothing 
by  their  said  writ,  and  that  the  appellants  re- 
cover against  the  appellees  their  costs  in 
their  defence  in  the  county  court  expended." 
To  this  judgment  of  the  circuit  court  neither 
plaintiffs  nor  defendants  applied  for  a  writ 
of  error,  but  submitted  to  the  judgment  of 
the  circuit  court  reversing  the  judgment  of 
the  county  court  and  dismissing  the  scire 
facias  upon  the  ground  of  the  variance  set 
forth  in  its  judgment  of  reversal. 

In  September.  1877,  Stuart  and  Palmer 
filed  tbe!r  bill  in  equity  in  which  they  set 
forth  the  aforesaid  judgment  and  the  pro- 
ceedings by  scire  facias  in  the  county  and 
circuit  court  above  referred  to,  and  after 
alleging   the   insolvency   and   non-residence 


855  of    the    Owens,   ♦and    admitting  that 
Preston  had  never  been  served  with 

process,  and  that  Gray  had  no  personal 
property  which  an  execution  could  reach, 
sought  to  subject  the  lands  of  Gray  to  the 
lien  of  said  judgment.  To  this  bill  Gray 
alone  was  made  a  party  defendant. 

A  demurrer  for  want  of  proper  parties  was 
sustained;  and  afterwards  an  amended  biO 
was  filed,  in  which  the  Owens,  Heiskell's 
representative,  and  John  Preston  were  made 
parties'.  The  amended  bill  was  answered 
only  by  Gray  and  Preston;  it  being  taken 
for  confessed  as  to  the  other  defendants.  A 
demurrer  was  also  filed  to  the  amended  bill. 
With  this  bill  was  filed  exhibits  above  re- 
ferred to  showing  a  judgment  for  the  amount 
of  the  negotiable  note,  the  scire  facias  sued 
out  to  revive  said  judgment,  and  the  pro- 
ceedings under  the  same  in  the  county  and 
circuit  courts  of  Washington  county. 

The  defendant  Gray  in  his  answer  admits 
that  the  allegations  of  the  bills  so  far  as 
they  are  verified  by  the  exhibits  filed  are 
true.  He  denies  that  there  is  a  judgment 
against  him  valid  and  binding  in  law,  or  thrt 
there  is  a  lien  upon  his  land  which  can  be 
enforced  by  the  court.  He  denies  that  the 
judgment,  if  there  be  one.  can  only  be 
made  by  a  sale  of  his  real  estate.  He  asserts 
that  the  rents  and  profits  of  the  land  will 
pay  the  judgment  within   five  years. 

Preston  in  his  answer  denies  that  there  is 
any  such  judgnient  against  him  as  that 
named  in  the  bill,  or  any  judgment  what- 
ever against  him  in  favor  of  complainants. 

The  cause  came  on  to  be  heard  upon  the 
bill  and  answers  and  exhibits  filed,  and  the 
court  overruling  the  demurrer,  decreed  that 
the  plaintiffs  recover  of  the  defendants  Cuth- 
bert Owens,  John  S.  Owens  and  R.  E.  Gray, 
the  amount  of  their  judgment,  being  $1,304.- 
47,  with  legal  interest  thereon  from  the  5th 
day  of  December,  1868,  till  paid,  and 

856  $10  costs,   subject  to  a  credit  of   ♦$81.50. 
2nd   August.   1869,  $650.  July  30,  1870. 

and  $76.55,  July  17th.  1871.  And  it  was  fur- 
ther decreed  (parties  being  willing  to  waive 
order  of  reference  to  a  commissioner  to 
ascertain  the  rents  and  profits  of  the  land), 
that  unless  the  defendants,  should  pay 
within  thirty  days,  the  amount  of  said  judg- 
ment with  interest  and  costs,  a  commis- 
sioner appointed  for  the  purpose  should 
rent  out  the  land  of  the  defendant  Gray  for 
a  time  sufficient  not  exceeding  five  years, 
to  pay  said  debt  interest  and  costs. 

From  this  decree  the  defendants.  Preston 
and  Gray,  applied  for  an  appeal;  which  was 
awarded  by  one  of  the  judges  of  this  court. 

The  court  is  of  opinion  that  as  to  Preston 
the  bill  ought  to  have  been  dismissed.  The 
circuit  court  had  declared  m  its  judgment  on 
the  scire  facias  that  Preston  had  never  been 
served  with  process.  This  is  taken  as  a  ecu- 
ceded  fact  in  the  cause.  The  plaintiffs  did 
not  make  him  a  party  to  their  original  bilK 
nor  did  they  seek  to  hold  him  in  any  way 
responsible  for  the  judgment  recovered 
against  his  co-defendants.  The  judgment 
3S  to  him  was  treated  as  a  void  judgment 
He    was  made  a  party  to  the  suit  by  the  direc- 
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tion  of  the  court,  and  against  the  protest  of 
the  plaintiffs.  While  it  was  proper  on  the 
filing  of  the  amended  bill  that  Preston  should 
be  made  a  party,  as  his  interests  might  have 
been  effected  by  the  decrees  of  the  court,  yet 
it  is  plain  that  upon  the  hearing  the  bill 
ought  to  have  been  dismissed  as  to  him,  inas- 
much as  it  was  conclusively  shown  that  the 
judgment,  which  was  the  foundation  of  the 
chancery  suit,  was  a  void  judgment — no  pro- 
cess ever  having  been  served  upon  him.  We 
think  therefore  the  decree  must  be  reformed 
so  as  to  dismiss  the  suit  as  to  Preston.  But 
we  do  not  think  that  this  is  such  a  reversal 
of  the  decree  as  entitles  Preston  to  recover 
costs  against  Stuart  and  Palmer  in 
857  this  court.  *They  were  not  seeking 
to  hold  Preston  liable  for  their  judg- 
ment, and  only  made  him  a  party  to  the  suit 
by  the  order  of  the  court.  There  was  no 
decree  against  Preston,  either  interlocutory 
or  final,  and  non  constat  there  ever  would 
have  been.  His  action  thereof  was  prema- 
ture in  taking  an  appeal,  and  therefore  he 
ought  not  to  recover  against  Stuart  and 
Palmer  his  costs  on  his  appeal  here.  The 
decree  will  be  so  amended  as  to  dismiss  the 
suit  as  to  the  defendant  Preston. 

The  court  is  further  of  opinion,  that  with 
the  exception  above  stated,  there  is  no  er- 
ror in  the  decree  of  the  circuit  court. 

The  judgment  against  Gray  was  a  valid 
judgment.  He  was  served  with  process  and 
a  judgment  was  regularly  obtained  against 
him  as  one  of  the  endorsers  of  the  negotiable 
note  to  Stuart  &  Palmer.  There  was  no  writ 
of  error  to  that  judgment,  and  it  stands  un- 
reversed to  this  day,  and  is  a  subsisting  lien 
upon  his  real  estate.  The  proceedings  upon 
the  scire  facias  to  revive  that  judgment  and 
the  action  of  the  court  thereon  did  not  af- 
fect the  validity  of  the  original  judgment. 
The  action  of  the  court  was  simply  to  dis- 
miss the  scire  facias  upon  the  ground  of  a 
variance  between  the  description  of  the 
judgments  recited  in  the  writ  and  the  judg- 
ments offered  in  evidence.  Certainly  this 
did  not  invalidate  the  judgment  nor  dis- 
charge its  lien  upon  the  lands  of  Gray.  But 
if  it  could  have  had  that  effect,  it  is  too  late 
to  raise  that  question.  It  cannot  be  raised 
in  a  collateral  proceeding.  It  being  a  judg- 
ment of  a  court  of  competent  jurisdiction, 
and  obtained  after  due  service  of  process, 
and  standing  unreversed  it  cannot  be  as- 
sailed in  another  court.  The  judgment  of 
a  court  having  jurisdiction  of  the  parties 
and  the  subject  matter,  until  reversed  upon 
writ  of  error  to  an  appellate  court. 
858  must  be  accepted  ♦always  and  every- 
where as  final  adjudication  of  the 
questions  between  the  parties  to  the  suit. 

Want  of  jurisdiction  or  fraud  in  the  pro- 
curement of  a  judgment  may  be  shown  in 
any  case,  and  when  established  will  in  any 
court  invalidate  the  judgment;  but  nothing 
else  will,  when  relied  upon  in  another  suit, 
which  brings  into  question  collaterally  the 
judgment  of  a  court  of  competent  jurisdic- 
tion. Lancaster  v.  Wilson,  27  Gratt.  624, 
and  cases  there  cited. 
It   is    earnestly   urged,    however,   by   the 


learned  counsel  for  the  appellants,  that  th^ 
judgment  being  a  joint  judgment,  against 
Gray,  Heiskell  and  Preston,  and  the  action 
being  a  joint  action  against  all,  and  the 
judgment  against  Preston  being  declared 
void,  that  therefore  the  judgment  against 
Heiskell  and  Gray  is  also  invalid. 

It  is  true  that  at  common  law  when  the 
action  is  joint,  whatever  operates  as  a  dis- 
charge of  one  joint  obligor  or  promissor 
accrues  to  the  benefit  of  all,  and  must  dis- 
charge all,  unless  the  matter  pleaded  is  per- 
sonal in  discharge  of  one,  such  as  bankruptcy, 
infancy,  &c.  And  where,  too,  a  judgment 
is  erroneous  as  to  one  and  is  reversed  as 
to  one,  when  the  judgment  is  joint,  it  must 
be  reversed  as  to  all.  Execution  must  is- 
sue against  all  or  none.  This  is  undoub- 
tedly the  common  law  rule.  As  to  how  far 
or  whether  at  all,  this  rule  has  been  changed 
by  statute  it  is  not  necessary  to  determine 
in  this  case.  The  judgment  against  Preston 
was  not  an  erroneous  judgment;  but  it  was 
a  void  judgment.  There  is  a  manifest  dis- 
tinction between  an  erroneous  judgment 
and  a  void  judgment.  The  first  is  a  valid 
judgment  though  erroneous,  until  reversed, 
provided  it  is  the  judgment  of  a  court  of 
competent  jurisdiction.  The  latter  is  no 
judgment  at  all.  It  is  a  mere  nullity.  The 
first  cannot  be  assailed  in  any  other  court 
but  an  appellate  court.  The  latter 
359  may  be  assailed  *in  any  court  any- 
where, whenever  any  claim  is  made  or 
rights  asserted  under  it. 

In  the  case  before  us  the  judgment  against 
Preston  was  a  void  judgment,  a  mere  nullity. 
It  is  conceded  that  no  process  was  ever  served 
upon  him,  and  that  he  had  no  notice  of  any 
proceedings  against  him  before  judgment  was 
obtained.  So  far  as  Preston  was  concerned  the 
court  had  no  jurisdiction,  and  the  judgment 
was  void  in  toto;  must  be  so  regarded  even 
in  a  collateral  proceeding.  As  was  said  in 
Underwood  v,  McVeigh,  23  Gratt.  409:  "It 
lies  at  the  very  foundation  of  justice  that 
every  person  who  is  to  be  affected  by  an 
adjudication  should  have  an  opportunity  of 
being  heard  in  defence  both  in  repelling  the 
allegations  of  fact  and  upon  the  matters  of 
law;  and  no  sentence  of  any  court  is  entitled 
to  the  least  respect  in  any  other  court  or 
elsewhere,  when  it  has  been  pronounced  ex 
parte,  and  without  opportunity  of  defence.  A 
tribunal  which  decides  without  hearing  the 
defendant  or  giving  him  an  opportunity  to 
be  heard,  cannot  claim  for  its  decree  or  judg- 
ment the  weight  of  a  judicial  sentence." 
Such  decree  or  judgment  is  a  mere  nullity, 
void  in  toto.  and  is  no  more  effective  than 
if  it  had  never  been  pronounced.  See  also 
Fairfax  v.  City  of  Alexandria.  28  Gratt.  16; 
Connolly  v.  Connolly,  32  Gratt.  657;  and 
Lancaster  v.  Wilson   (supra). 

Therefore  it  follows  that  the  defendant 
Preston  never  having  had  notice,  and  in  fact 
never  being  before  the  court,  the  judgment 
entered  against  him  is  no  judgment  at  all, 
and  he  must  be  regarded  as  out  of  the  case, 
and  the  joint  Judgment  against  him,  Heis- 
kell and  Gray-  "^"*^*  ^^  regarded  as  only  a 
judgment  ^ga^^st  Gray  and  Heiskell. 
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In  this  view  of  the  case  it  is  plain  that  the 
rule  of  the  common  law  invoked  by  the 
appellant's   counsel,   has   no    application    to 

this  case. 
300  *Upon  the  whole  case  we  are  of  opin- 
ion that  there  is  no  error  (except  in 
not  dismissing  the  bill  as  to  Preston)  in 
the  decree  of  the  circuit  court,  and  that  the 
same    be  amended  in  this  respect  and  affirmed. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  said  circuit  court  ought  to  have  dis- 
missed the  plaintiff*s  bill  as  to  Preston;  and 
this  court  proceeding  to  reform  and  amend 
the  decree  in  this  respect,  it  is  ordered  that 
said  bill  be  dismissed  as  to  him;  but  with- 
out costs  in  this  court. 

It  is  further  ordered  that  the  said  decree 
be  further  amended,  so  that  the  amount  de- 
creed by  the  circuit  court,  shall  bear  inter- 
est from  the  5th  of  April,  1861,  instead  of 
the  5th  day  of  December,  1868.  And  it  is 
further  decreed  and  ordered  that  the  said 
decree  of  the  said  circuit  court,  amended  in 
the  manner  herein  indicated,  be  and  the 
same  is  affirmed. 

Decree  amended  and  affirmed. 


361      *Sage  &  als.  v.  Dickinson  &  als. 

JuJy  Term,   1880,   Wythcville. 

Absent  Moncure,  P.* 

A  judgment  is  obtained  in  1870  on  a  contract  entered 
into  prior  to  the  present  Constitution  of  Virginia, 
and  in  the  same  year  an  execution  issued  thereon, 
placed  in  the  hands  of  the  deputy  sheriff  and  levied 
on  property  of  the  judgment  debtor,  who  gives  a 
forthcoming  bond;  and  has  the  property  forthcom- 
ing, on  the  day  and  place  of  sale.  The  debtor  then 
claims  the  property  as  exempt  under  the  homestead 
provision  of  the  Constitution  and  statute  of  Vir- 
ginia; and  the  deputy  sheriff  releases  the  property 
to  him,  without  requiring  an  indemnifying  bond  of 
the  creditor,  or  even  notifying  him  of  the  claim 
of  homestead  set  up  by  the  debtor.  In  a  suit  by 
the  creditor  against  the  sheriff  and  his  sureties  to 
recover  the  value  of  the  property  lost  by  the  con- 
duct of  the  deputy — Held: 

1.  SherllTa — Surrender  of  Property  LeT- 
led  on — Fallnre  to  Require  Indemnlfy- 
liiiT  Bond — lilabllltr. — The  sheriff  and  his 
sureties   are   liable. 

2.  Case  Dlatlnamlalted. — The  case  distinguished 
from    Huffman    v.    Leffel's    adm'r,    32    Gratt.    41. 

3.  Bxecntlona — Surrender  of  Property 
Seised  under — ^Liability  of  Officer. — 
When  an  officer  surrenders  property  he  has  seized 
under  execution,  he  does  it  at  his  peril,  and 
tlie  burden  of  establishing  that  it  is  not  liable  to 
levy  is  on   him. 

4.  Same — Same — Same — Action  to  Enforce 
— Waiver — Limitation. — The  plaintiff  in  the 
judgment,  after  the  sheriff's  return  on  the  execution 
filed  his  bill  in  equity  to  subject  the  land  of  his 
debtor  to  satisfy  his  debt  and  having  in  1875  ex- 
hausted this  fund,  he  then  in   1876  instituted  his 

*Judce  Moncure  was  compelled  by  ill  health  to 
leave  the  court,  and  did  not  sit  in  any  subsequent 
case  decided  at  Wytheville. 
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action  against  the  sheriff  and  his  sureties  to  rc^ 
cover   the   balance.      Heu): 
36$     *lst    The  delay  in  bringing  the  action  ia  aoc 
a  waiver  of  his  action  against  the  sheriA. 
2d.     The  liability  of  the   sheriff   and   his   sccnritica 
being   fixed,   it   cannot  be  affected   by   any  delay 
short    of   the    statutory   period    of    limitation. 

This  was  an  action  at  law  in  the  circnit 
court  of  Lcc  county  brought  in  1876  by  WiJ- 
ham  B.  Dickinson  (suing  by  the  Common- 
wealth of  Virginia),  against  William  W. 
Sage,  sheriff  of  Lee  county,  and  his  sure- 
ties in  his  official  bond.  William  B.  Dickin- 
son had  recovered  a  judgment  against  John 
D.  Sims  in  May,  1870,  for  $5,320,  with  inter- 
est  and  costs,  on  a  contract  entered  intoprior 
to  the  adoption  of  the  present  Constitution 
of  Virginia,  containing  the  homestead  ex- 
emption. In  June,  1870,  he  sued  out  an  ex- 
ecution of  fieri  facias  on  this  judgment 
which  went  into  the  hands  of  Daniel  S  Dic- 
kinson, deputy  for  W.  W.  Sage,  and  he 
levied  it  on  the  property  of  the  judgment 
debtor,  who  gave  a  forthcoming  bond;  and 
the  property  was  delivered  at  the  time  and 
place  of  sale.  Sims  then  claimed  the  prop- 
erty as  exempted  under  the  homestead  pro- 
vision of  the  Constitution,  and  statute  of 
Virginia.  Commissioners  were  then  ap- 
pointed to  value  the  property,  and  they  hav- 
ing valued  it  less  than  $2,000.  the  deputy  de- 
clined to  proceed  to  sell  it  and  left  it  with 
Sims;  not  haying  required  an  indemnifving 
bond;  or  so  far  as  it  appears  not  having 
given  any  notice  to  the  plaintiff  in  the  exe- 
cution. His  return  upon  the  execution  after 
setting  out  the  property  levied  on,  and  thai 
a  forthcoming  bond  was  taken,  concludes— 
"Whereupon  the  defendant  John  D.  Sims, 
filed  his  homestead  deed,  and  commission- 
ers were  appointed  to  value  his  property, 
and  nothing  was  left  upon  which  this  fi  h 
could  act." 

William  B.  Dickinson  then  proceeded  to 
subject  the  real  estate  of  Sims  to  the 
363  payment  of  his  judgment;  ♦and  a  bal- 
ance still  remaining  after  the  land  had 
been  exhausted  he  brought  this  suit  against 
the  sheriff  and  his  sureties  to  hold  them 
liable  for  the  value  of  the  property  released 
by  the  deputy. 

The  only  question  made  in  the  circuit  court 
was,  whether  the  deputy  sheriff  was  liable 
for  releasing  the  property  upon  which  he  had 
levied  the  execution.  And  a  jury  being 
waived  the  court  rendered  a  judgment  infavor 
of  the  plaintiff  for  $700.35,  with  interest  from 
the  1st  of  December,  1870,  and  his  costs. 
And  thereupon  the  defendants  excepted,  and 
applied  to  a  judge  of  this  court,  for  a  writ  of 
error  and  supersedeas;  which  was  awarded. 

P.  Hagan,  for  the  appellants. 

Campbell  &  Trigg  and  Harrison,  for  the 
appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

In  this  case  the  deputy  sheriff  levied  the 
execution  upon  the  effects  of  the  debtor,  a 
forthcoming  bond  was  given,  and  the  prop- 
erty subsequently  delivered  at  the  time  and 
place  appointed  for  the  sale.  Thereupon  the 
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debtor  claimed  the  benefit  of  the  homestead 
exemption;  the  deputy  sheriff  surrendered 
the  property  to  him,  and  returned  the  exe- 
cution to  the  office  with  the  following  en- 
dorsement: "Executed  by  levying  on  eight 
head  of  horses,  fifteen  head  of  cattle,  eighty 
head  of  hogs  including  pigs,  twenty  head  of 
sheep,  one  stack  of  wheat,  thirty  bushels  of 
wheat,  four  stacks  of  wheat,  three  hundred 
dozen  oats;  delivery  bond  taken."  Where- 
upon the  defendant  John  D.  Sims  filed  his 
homestead  deed;  commissioners  were  ap- 
pointed to  value  his  property,  and  nothing 
was  left  upon  which  this  could  act.     This 

was  in  September,  1870.  The  present 
364    action  was   ^brought  in   1876,  to  hold 

the  sheriff  liable  for  an  alleged  default 
of  his  deputy  in  failing  to  sell  the  property 
embraced  in  the  levy. 

Two  facts  are  conceded:  First,  that  the 
debt  was  contracted  prior  to  the  adoption  of 
the  present  Constitution;  and  therefore  as 
to  that  debt,  the  debtor  was  not  entitled  to 
the  homestead  exemption.  Secondly,  that 
the  deputy  sheriff  abandoned  the  levy,  and 
surrendered  the  property  without  demanding 
an  indemnifying  bond,  and  without  even  in- 
forming the  plaintiff  of  the  claim  of  home- 
stead and  the  surrender  of  the  property  to 
the  defendant.  In  this  respect  the  case  is 
very  different  from  that  of  Huffman  v.  Lef- 
fel's  ex'or,  reported  in  32  Gratt.  41.  In  that 
case  where  the  claim  of  homestead  was  made, 
the  deputy  sheriff  informed  the  creditor  of 
the  fact,  and  required  an  indemnifying  bond 
to  be  given — which  was  not  done;  and  then 
the  officer  refused  to  proceed  with  the  levy 
and  sale.  It  was  held  by  the  circuit  judge 
that  even  this  state  of  facts  did  not  release 
the  sheriff  from  liability,  because  the  consti- 
tutional provision  exempting  property  as 
against  antecedent  debts  is  null  and  void; 
and  there  was  no  such  doubt  with  respect 
to  the  liability  of  the  debtor's  effects  to  levy 
and  sale  as  warranted  the  sheriff  in  demand- 
ing indemnity.  And  this  court  had  at  first 
some  difficulty  in  reversing  the  judgment. 
It  was,  however,  finally  decided,  that  the 
unsettled  state  of  the  law  with  respect  to  the 
validity  of  these  exemptions  as  applied  to 
antecedent  debts,  the  great  diversity  of  opin- 
ion on  that  subject,  among  judges  and  mem- 
bers of  the  bar,  in  this  and  other  states,  un  • 
til  the  adjudication  by  this  court  and  the 
supreme  court  of  the  United  States,  justified 
the  sheriff  in  demanding  an  indemnifying 
bond,  and  in  refusing  to  proceed  with  the 
levy  upon  the  refusal  of  the  creditor  to  give 

the  bond.  But  a  reference  to  the  opinion 
865    of  the  court  in  ♦that  case  as  delivered 

by  Judge  Burks,  will  show  that  the  ex- 
emption of  the  sheriff  from  liability  was 
placed  almost  exclusively  upon  the  ground 
that  the  creditor  had  been  requested,  and 
had  refused  to  give  the  indemnity.  Judge 
Burks  said — "There  could  be  no  doubt  that 
the  sheriff  is  liable  to  the  relator  for  the  full 
amount  of  the  execution  unless  he  has  been 
excused  from  making  seizure  and  sale  of 
the  property  by  the  failure  or  refusal  of  the 
plaintiff  in  the  execution  to  give  the  indem- 
nifying bond  which  was  required  of  him." 


This  rule  thus  laid  down  is  decisive  of  the 
present  case  unless  it  is  now  to  be  abandoned. 
We  see  no  reason  for  so  doing.  When  an 
officer  deliberately  surrenders  property  he  has 
seized  under  execution  he  does  so  at  his  peril, 
unless  he  can  show  it  was  not  justly  liable  to 
levy.  In  every  such  case  he  takes  upon  him- 
self the  burden  of  establishing  the  exemp- 
tion. Herman  on  Executions,  §412;  Freeman 
on  Executions,  §  254.  In  the  condition  of 
things  existing  in  this  State  before  the  courts 
had  finally  passed  upon  the  constitutionality 
of  the  homestead  exemption  as  applied  to 
pre-existing  debts,  no  sheriff  or  other  officer 
was  under  any  obligation  to  take  upon  him- 
self the  responsibility  of  disregarding  the 
exemption.  Neither  was  he  authorized,  on 
the  other  hand,  to  assume  the  power  of  de- 
ciding that  these  exemptions  were  valid. 
The  law  afforded  him  an  easy  remedy  for 
avoiding  every  difficulty,  and  of  relieving 
himself  of  all  liability  on  the  subject,  and  if 
he  did  not  choose  to  avail  himself  of  it  the 
loss  must  fall  upon  him,  and  not  upon  the 
creditor.     Code  of  1873,  ch.  149,  §  4. 

That  the  deputy  did  have  doubts  m  the  pres- 
ent case  is  obvious  from  the  fact  that  when 
the  exemption  was  claimed  he  declared  he 
would  not  sell  the  property  till  he  could  see 
further.  What  further  enquiries  he 
866  *made,  if  any,  does  not  appear.  It  is 
not  pretended  that  he  ever  notified  the 
creditor  of  the  claim  of  homestead,  or  of  his 
surrender  of  the  property.  Why  he  did  not 
do  so,  we  are  not  informed.  His  counsel  sug- 
gests that  the  creditor  resided  in  a  different 
county.  If  this  be  so,  it  would  constitute 
no  valid  excuse.  On  the  contrary,  the- fact 
of  such  non-residence  would  seem  to  make 
it  the  more  important  to  inform  the  credi- 
tor, that  he  might  take  the  necessary  steps 
for  protecting  himself. 

The  real  difficulty  in  this  case  grows  out  of 
the  long  delay  of  the  plaintiff  in  bringing 
this  suit.  From  which  '  it  has  been  argued 
with  some  force,  that  he  must  have  been 
content  with  the  action  of  the  deputy  sheriff 
in  refusing  to  sell;  and  the  present  action  is 
an  after' thought,  due  to  the  decision  of  this 
court  in  the  "homestead  cases."  It  seems, 
however,  the  decision  in  the  homestead 
cases  was  made  in  1872;  and  as  already 
stated,  this  suit  was  instituted  not  till  1876, 
so  that  there  must  have  been  some  other 
cause  for  the  delay.  That  cause  is  found  in 
the  fact  that  the  plaintiff  some  time  after  the 
abandonment  of  the  levy  by  the  deputy,  filed 
his  bill  in  equity  to  subject  the  debtor's  real 
estate  to  his  judgment.  That  suit  was  greatly 
delayed  by  an  appeal  to  this  court  by  some 
of  the  parties.  Finally  a  decree  of  sale  was 
obtained  in  1875  or  1876;  but  the  plaintiff 
only  realized  part  of  his  debt — ^and  then, 
this  action  was  commenced.  In  this  connec- 
tion it  has  been  very  properly  urged  by  ap- 
pellee's counsel,  that  the  bill  in  equity  was 
in  aid  of  the  sheriff:  that  the  creditor  in- 
stead of  embarking  in  a  doubtful  controversy 
with  the  sheriff,  very  properly  first  exhausted 
all  his  remedies  against  his  debtor;  and  it 
was  orv\v  s^^^^^  ^^^^  ^^^  *^°"^  ^^  ^^^  attempted 
to    ho\^  the  officer  liable  for  the  deUu^^  o^  ^^ 
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deputy:  and    furthermore    that  liability 

867    being    fixed,    cannot    be    ♦affected    by 

any  mere  delay  in  bringing  the  action 

short  of  the  statutory  period  of  limitation. 

In  addition  to  all  this  it  may  be  observed 
that  the  parties  went  to  trial  upon  a  single 
issue:  the  defendants  on  one  side,  alleging 
that  the  deputy  sheriff  was  justified  in  sur- 
rendering the  property  to  the  debtor,  be- 
cause it  was  exempt  under  the  Constitution 
and  laws  of  the  State;  and  the  plaintiff  al- 
leging that  his  debt  was  contracted  before 
the  Constitution  and  laws  were  adopted, 
and  therefore  the  pretended  exemption  was 
invalid.  This  was  the  single  point  in  contro- 
versy. Neither  in  the  pleading  nor  in  the  ev- 
idence is  there  anything  said  with  reference 
to  the  supposed  ratification  or  acquiescence 
on  the  part  of  the  plaintiff  in  the  proceed- 
ings of  the  deputy  sheriff.  Had  the  point 
been  directly  presented  in  the  court  below 
as  matter  of  defence,  it  is  impossible  to  say 
the  plaintiff  could  not  successfully  have  an- 
swered it.  At  all  events  this  court  could 
not  undertake  to  say  that  the  judgment  is 
erroneous  upon  a  mere  matter  of  argument 
in  this  court  ba^ed  upon  a  supposed  state  of 
facts  which  might  be  affected  by  extraneous 
evidence.  For  these  reasons  we  are  of  opin- 
ion the  judgment  of  the  circuit  court  must 
be  affirmed. 

Judgment  affirmed. 


368  *Peten  v.  The  Auditor. 

July  Term,   1880,   Wythevillc. 
Absent  Moncurt,  P.  and  Anderson,  J. 

1.  C«mB»laaloners  of  Revenne — Statute 
C««Jitr«ed.*— The  act  of  March  9,  1880,  entitled 
"Aa  act  to  provide  for  the  election  of  one  commis- 
sioner of  the  revenue  for  the  county  of  Giles,"  is 
ooly  prospective  in  its  operation,  and  does  not  af- 
fect the  authority  of  the  commissioner  of  the  rev- 
enue district  to  which  that  act  relates,  to  act  as 
commissioner  of  the  revenue  for  that  district  dur- 
ing  the   time   for   which   he   was   elected. 

a.  Same — Bfandaiiiiia  to  Compel  Delivery 
of  Books  by-  Avdltor. — If  the  auditor  of  pub- 
lic accounts  declines  to  deliver  to  the  commissioner 
copies  of  the  land  and  property  books  for  his 
district,   this  court   will   compel   him  by  mandamus. 

This  was  an  application  by  John  D.  Pe- 
ters, claiming  to  be  commissioner  of  the  rev- 
enue for  district  No.  1,  in  Giles  county  for  a 
writ  of  mandamus  to  require  John  E.  Mas- 
sey,  auditor  of  public  accounts,  to  furnish 
him  with  four  copies  of  the  land  and  prop- 
erty books  of  his  said  districts.  The  case  is 
fully  stated  in  the  opinion  of  the  court  de- 
livered by  Judge  Christian. 

Williams  &  Easeley,  for  the  petitioner. 
The  Attorney-General,  for  the  auditor. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 


•See   1   Min.  Inst.    (4th  Ed.)   27,  72;    4  Min.  Inst. 
(2nd    Ed.)    248,    358,    963. 


This  is  an   application   to   this  coun  in- 
voking its  original  jurisdiction  by  way  of 
mandamus. 

869  *The    petition   is    filed    by   John   D. 
Peters,  a  commissioner  of  the  re%'e- 

nue  for  the  county  of  Giles. 

Upon  the  filing  of  the  petition  in  this  court, 
a  rule  was  awarded  against  John  E.  Massey, 
auditor  of  public  accounts,  who  answered  the 
rule,  to  which  answer  the  petitioner  tendered 
a  demurrer.  The  case,  is  before  us  therefore 
upon  the  petition,  answer,  and  demurrer. 
From  ^hese  the  following  facts  are  disclosed, 
and  upon  these  facts,  together  with  the  stat- 
ute relied  upon,  in  the  answer  of  the  audit- 
or the  decision  of  this  court  must  turn. 

On  the  31st  March,  1873,  a  joint   resolu- 
tion was  adopted  by  the  general  assembly 
proposing  certain  amendments  to  the  Con- 
I  stitution,    which    were    afterwards    adopted. 
I  by    a    vote    of    the    people.     Amoog    these 
I  amendments  was  the  following  '* Article  VII. 
;  — County   Organization."    "There    shall  be 
'  elected  by  the  qualified  voters  of  the  coun- 
ty, one  sheriff,  one  Commonwealth's  attor- 
ney, ♦  ♦  ♦  ♦  one  county  clerk  ♦  ♦  *  and  so 
many  commissioners  of  the  revenue  as  may 
be  provided  by  law."    Sess.  Acts  1872-3,  p. 
274-5. 

By  an  act  approved  March  16th,  1874,  en- 
titled "an  act  prescribing  general  provi- 
sions in  relation  to  commissioners  of  the 
revenue,  and  the  assessment  of  taxation.' 
&c.,  it  was  provided  that  there  shall  be  foor 
commissioners  of  the  revenue  for  certain 
counties  (naming  them)  and  two  commis- 
sioners for  certain  counties  (naming  them) 
and  one  commissioner  for  every  other  coun- 
ty to  be  elected  by  the  qualified  voters 
thereof.  Among  the  counties  for  which  two 
commissioners  are  prescribed  is  the  county 
of  Giles.  This  act  further  provides  that 
the  term  of  office  of  the  commissioners 
of  the  revenue,  shall  commence  on  the  1st 
day  of  July  next  after  their  election,  and  con- 
tinue   for  four  years  from  the  day  when 

870  their  terms  of  office  respectively  ♦com- 
menced, unless  sooner  removed.    The 

act  further  provides,  that  in  those  counties 
in  which  there  may  be  more  than  one  com- 
missioner, each  shall  be  for  a  certain  dis- 
trict, the  bounds  whereof  shall  be  laid  off 
and  described  by  an  order  of  the  county 
court;  ♦  ♦  ♦  ♦  and  makes  it  the  duty  of  the 
county  judge  of  such  counties  to  lay  off  and 
provide  such  districts. 

Under  the  provisions  of  this  act  the  coun- 
ty of  Giles  was  divided  by  the  county  judge 
into  two  districts,  defined  by  certain  bound- 
aries in  its  order,  as  district  No.  1,  and  dis- 
trict No.  2. 

At  the  general  election  held  bv  the  voters 
of  Giles  county  on  the  fourth  Thursday  ia 
May,  1879.  petitioner  John  D.  Peters  was 
duly  elected  commissioner  of  the  revenue 
for  district  No.  1,  for  the  term  of  four  years, 
from  and  after  1st  July,  1879.  He  qualified 
and  gave  bond  as  commissioner  of  the  reve- 
nue for  district.  No.  1,  in  the  mode  prescribed 
by  law.  At  the  same  general  election  in 
May,  1879.  one  Floyd  Williams  was  elected 
commissioner    of  the  revenue  for  district  No. 
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2,  of  Giles  county,  and  also  qualified  by  giv- 
ing the  bond  required  by  law  as  such  com- 
missioner of  district  No.  2. 

On  the  9th  March,  1880,  the  following  act 
was  passed: 

"1.  Be  it  enacted  by  the  general  assem- 
bly. That  the  district  known  as  district  No. 
1,  for  the  purpose  of  electing  a  commission- 
er of  the  revenue  lying  west  of  New  river 
in  Giles  county  is  hereby  abolished,  and 
hereafter  said  county  shall  have  but  one 
commissioner  of  the  revenue  and  on  the 
fourth  Thursday  in  May,  1883,  and  every 
four  years  thereafter.,  there  shall  be  elected 
by  the  qualified  voters  of  said  county,  one 
commissioner  of  the  revenue  for  said  county, 
whose    term    shall    commence    on    the    1st 

July  thereafter. 
871        *"2.    All    acts    and    parts    of    acts 
in   conflict  with   this  act  are   hereby 
repealed. 

"3.  This  act  shall  be  in  force  from  its 
passage." 

On  the  4th  May,  1880,  the  auditor  of  public 
accounts,  sent  to  the  said  John  D.  Peters, 
commissioner  of  the  revenue  for  district  No. 
1,  Giles  county,  the  following  communication 
by  postal  card  addressed  to  John  D.  Peters, 
Esq.,  late  commissioner  of  the  revenue  dis- 
trict No.  1,  Pearisburg.  Giles  county,  Virginia : 

"District  No.  1,  Giles  Co.,  John  D.  Peters 
late  com'r  of  rev.,  was  abolished  by  act  of 
March  9th,  1880.  Through  oversight,  the 
blank  books  and  forms  were  sent  to  you. 
Please  deliver  them  to  Floyd  S.  Williams, 
who  will  assess  the  county  this  year.  The 
binder  mailed  them  through  mistake. 
"Yours  resp'y, 

"Jno.    E.    Massey, 
"Aud.   P.   A." 

On  the  19th  May  the  petitioner  John  D. 
Peters  addressed  to  the  auditor  the  fol- 
lowing note: 

"D'r  Sir:  You  will  please  send  me  as 
soon  as  possible  four  property  books  and 
four  land  books,  so  that  I  will  be  able  to 
complete  my  work  in  good  time. 

"(Signed)  Jno.    D.    Peters." 

To  this  communication  the  auditor  re- 
sponded refusing  to  send  to  petitioner  the 
four  land  books  and  property  books  demand- 
ed, and  informing  him  that  upon  consulta- 
tion with  the  attorney-general,  lie  had 
concluded  that  the  office  of  commissioner  of 
the  revenue  for  the  district  No.  1  was  no 
878  longer  in  existence;  that  the  ♦legisla- 
ture had  a  right  to  abolish  and  did  abol- 
ish that  office  by  the  act  of  March  9,  1880, 
above  referred  to. 

Thereupon  John  D.  Peters  applied  to  this 
court  for  a  rule  against  John  E.  Massey,  au- 
ditor of  public  accounts,  to  show  cause  why 
a  writ  of  mandamus  should  not  be  awarded 
compelling  the  auditor  to  deliver  to  him 
the  land  and  property  books  demanded.  The 
rule  was  accordingly  awarded. 

To  that  rule  the  auditor  filed  his  answer, 
with  which  he  exhibits  a  copy  of  the  act  of 
March  9,  1880.  and  insists  that  by  that  act 
the  revenue  district  of  Giles  county  of  and 
for  which  the  petitioner  was  commissioner, 


known  as  district  No.  1,  was  abolished,  and 
that  said  act  by  its  terms  took  effect  from  its 
passage.  That  the  books  demanded  by  peti- 
tioner were  for  the  purpose  of  commencing 
work  after  his  said  office  was  abolished:  that 
the  legislature  had  the  right  to  prescribe  the 
number  of  commissioners  for  every  c«iinty 
or  corporation,  and  has  the  right  to  change 
the  number  from  time  to  time  as  the  interest 
of  the  State  may  demand.  That  the  legis- 
lature having  abolished  the  office  of  said  pe- 
titioner, respondent  considered  it  his  duty 
to  withhold  the  official  books  demanded. 

To  this  answer  the  petitioner  demurred; 
and  the  question  we  have  to  determine,  is 
made  by  the  petition,  answer  and  demurrer. 

Our  decision  must  turn  upon  the  true 
construction  to  be  given  to  the  act  of  March 
9th,  1880,  already  quoted. 

Did  the  legislature  intend  to  abolish,  and 
did  they  in  fact  abolish,  the  office  of  com- 
missioner of  the  revenue  for  district  No.  1 
of  Giles  county? 

Undoubtedly  the  legislature  has  the  power 
to  prescribe  the  number  of  commissioners  of 
the  revenue  for  each  county  and  corporation 
in  the  State.  Whether  after  having  prescribed 
the  number,  and  after  the  election 
378  *and  qualification  of  the  prescribed 
number,  the  legislature  by  abolishing 
the  district  can  abolish  the  office,  created  by 
the  Constitution,  before  the  term  fixed  ex- 
pires, is  a  very  grave  question,  and  one  which 
we  are  not  called  upon  to  decide  in  this 
case.  The  real  question  before  us  depends  up- 
on whether  the  act  of  March  9th,  1880,  is 
prospective  or  retrospective  in  its  opera- 
tion. The  act  itself  is  not  clear  and  unam- 
biguous in  its  terms.  It  was  manifestly 
carelessly  and  inartificially  drawn.  It  does 
not  on  its  face,  and  in  unmistakable  terms, 
speak  its  meaning,  but  that  meaning  can 
only  be  ascertained  by  the  application  of 
fixed  rules  of  construction.  The  title  of  an 
act  is  often,  but  not  always,  a  sure  guide  to 
the  true  meaning  and  intent  of  the  legisla- 
ture, especially  in  this  State,  where  the 
Constitution  in  terms  requires  that  the  ob- 
ject of  the  law  shall  be  expressed  in  its  title. 
Looking  to  the  title  of  the  act  under  consid- 
eration, we  f^nd  it  to  be  "an  act  to  provide 
for  the  election  of  one  commissioner  of  the 
revenue  for  the  county  of  Giles." 

The  body  of  the  act  refers  to  the  election 
of  one  commissioner  instead  of  two.  It  does 
not  pretend  to  abolish  the  office  of  commis- 
sioner elected  for  district  No,  1;  but  simply 
provides  that  "the  district  known  as  district 
No.  1,  for  the  purpose  of  electing  a  commis- 
sioner of  the  revenue,  &c.,  is  hereby  abol- 
ished." And  then  declares  that  "hereafter  said 
county  shall  have  but  one  commissioner,  and 
on  the  fourth  Thursday  in  May,  1883,  and 
every  four  years  thereafter,  there  shall  be 
elected  by  the  qualified  voters  of  said  coun- 
ty one  commissioner  of  the  revenue  for 
said  county,  whose  term  shall  commence  on 
the   1st  July  thereafter." 

Now  must  this  statute  be  construed  so 
as  to  nvsilcc  **t  retrospective,  and  thus  abol- 
ish an  of^ce  already  created,  and  in  exist- 
ence by        vole  oi  the  people,  or  shall  we 
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874  *give  to  it  a  construction  which  makes 
it  prospective  in  its  operation? 
There  is  no  doubt  that  the  legislature  has 
the  power  to  enact  retrospective  laws,  pro- 
vided those  laws  are  not  in  conflict  with  the 
Federal  or  State  Constitutions,  are  not  ex 
post  facto  in  their  nature  or  operation,  do 
not  impair  the  obligation  of  contracts,  nor 
disturb  vested  rights. 

While  this  power  is  conceded,  its  exercise 
is  universally  admitted  to  be  liable  to  great 
abuse;  and  some  of  the  States  deny  the 
power  to  their  legislatures  by  express  con- 
stitutional amendments.  Legislation  gener- 
ally looks  to  the  future;  and  in  seeking  the 
legislative  intent  Mr.  Cooley  lays  it  down 
as  a  sound  rule  of  construction — "that  a 
statute  should  have  a  prospective  operation 
only,  unless  its  terms  show  clearly  a  legis- 
lative intention  that  it  should  operate  re- 
trospectively." Cooley  Con.  Lim.  370 
(marg.)  and  cases  cited. 

It  was  said  by  Chancellor  Walworth  "to 
be  a  general  rule  in  the  construction  of  i 
statutes,  that  they  are  not  to  have  a  retroac-  I 
tive  effect  so  as  to  impair  previously  acquir- 
ed rights.  "And  courts  of  justice  will  ap- 
ply new  statutes  to  future  cases  which  may 
arise,  unless  there  is  something  in  the  na- 
ture of  the  new  provisions  adopted  by  the 
legislature,  or  in  the  language  of  such  new 
statutes  which  show  that  they  were  intend- 
ed to  have  a  retrospective  operation."  See 
Pollen's  Dwar.  162,  166;  Sedgwick  161,  172; 
see  also  Judge  Burks'  opinion  in  Price,  ex'- 
or,  V.  Harrison's  ex'or,  31  Gratt.  114,  119- 
20;  and  Judge  Staples'  opinion  in  Town  of 
Danville  v.  Pace,  25  Gratt.  1,  19. 

According  to  the  rules  of  construction 
established  by  these  authorities,  I  am  con- 
strained to  hold  and  declare  that  the  act  of 
March  9,  1880,  was  prospective  in  its  effect 
and  operation,  and  did  not  have  the  effect 
to  remove  the  petitioner  John  D.  Pe- 
875  ters  from  his  office  *of  commissioner 
of  the  revenue  for  district  No.  1,  of 
Giles  county. 

But  there  is  another  rule  of  construction  of 
statutes  recognized  by  this  court,  and  by  the 
supreme  court  of  the  United  States,  which 
applies  with  potent  effect,  to  the  proper  con- 
struction of  the  act  before  us.  That  rule  is 
stated  thus  by  an  eminent  chancellor  of  New 
York,  adopted  by  the  supreme  court  of  the 
United  States,  as  follows:  "A  construction 
of  a  statute  which  will  necessarily  be  pro- 
ductive of  practical  inconvenience  to  the 
community,  will  be  rejected,  unless  the  lan- 
guage of  the  law-giver  is  so  plain  as  not  to 
admit  of  a  different  construction." 

Now  if  the  construction  contended  for  by 
the  auditor  and  attorney-general  be  correct, 
and  the  act  of  March  9,  1880,  in  fact  abol- 
ished the  office  of  commissioner  of  the  reve- 
nue for  district  No.  1,  in  Giles  county,  the 
question  recurs.  Who  is  to  discharge  the 
duties  of  tht  commissioner  in  district  No.  1? 
Can  the  commissioner  of  district  No.  2 
discharge  those  duties? 

He  was  elected  commissioner  of  the  rev- 
enue for  district  No.  2.  He  qualified  and 
gave  bond  for  the  faithful  discharge  of  his 


duties  as  commissioner  of  the  revenue  for 
district  No.  2.  He  cannot  transfer  his  du- 
ties and  obligations  to  another  district  for 
which  he  was  not  elected,  and  for  which  he 
never  qualified  or  gave  bond.  The  result  i-f 
the  construction  of  the  act  of  March  9th, 
1880,  as  interpreted  by  the  auditor,  would 
be,  that  in  one-half  of  the  county  of  Giles, 
no  commissioner  of  the  revenue  elected  by 
the  people,  could  act;  but  that  there  would 
be  assigned  to  another  commissioner,  elected 
by  the  people  of  another  district,  the  duties 
which  he  was  never  elected  to  perform,  and 
never   gave   bond   for   the   performance   of 

any  such  obligation. 
876  ♦Upon  the  whole  case,  I  am  of  opin 
ion  that  the  act  of  March  9th,  1880. 
was  not  intended  to  abolish  the  office  ci 
commissioner  of  the  revenue  for  district  No. 
1  of  Giles  county,  but  that  said  act  was  pro- 
spective in  its  operation,  and  only  intended 
to  declare  that  at  the  next  general  election 
there  should  be  one  commissioner  of  the 
revenue  instead  of  two  elected  by  the  people. 

The  result  of  these  views  and  the  principal> 
of  construction  herein  declared  is.  that  a  per- 
emptory mandamus  will  be  awarded  by  thi? 
court  to  compel  John  E.  Massey,  auditor  of 
public  accounts,  to  furnish  to  the  petitioner 
John  D.  Peters  the  land  and  property  books 
which  he  demanded  and  to  which  he  is  entitled. 

The  clerk  of  this  court  will  therefore  is- 
sue a  peremptory  mandamus. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  questions  of  law  presented  by 
the  defendant's  return  to  the  rule  hereto- 
fore awarded  in  the  cause,  and  the  plain- 
tiff's demurrer  to  said  return,  together  with 
the  arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  plaintiff  is  entitled  to  a 
writ  of  mandamus  in  the  premises:  There- 
fore it  is  considered  that  a  peremptory  man- 
damus be.  and  the  same  is  hereby  awarded 
the  plaintiff  to  be  directed  to  the  said  Hoa 
John  E.  Massey,  auditor  of  public  accounts, 
requiring  him  ,with  all  proper  dispatch  to 
furnish  the  plaintiff,  as  commissioner  of  the 
revenue  for  district  No.  1  of  Giles  county, 
four  blank  land  books,  and  four  blank  per- 
sonal property  books,  as  in  the  plaintiff's 
petition  mentioned,  to  enable  him  to  com- 
plete the  discharge  of  the  duties  of  his  said 
office   for  the  current  year. 

Mandamus  ordered. 


877    *Frank  &  Adler  v.  Lilienfeld  ft  als. 

July  Term,   1880.  Wythcrillc. 

Absent  Moncure,   P. 

I.  A  husband,  who  was  a  merchant,  wishtni:  to  pot- 
chase  a  certain  amall  lot  of  goods  from  another 
merchant,  obtained  from  his  wife,  who  had  a  sep- 
arate estate,  to  secure  the  payment  of  the  purdiasc 
money,  an  indorsement  of  a  printed  form  of  a 
negotiable  note.  The  date,  time  and  place  of  pay- 
ment, amount  and  name  of  payee,  were  all  left 
blank  at  the  time  of  the  delivery  of  said  ead«rsei! 
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blank  note  by  the  wUe  to  the  husband.  The  hus- 
band failed  to  make  this  purchase,  and  some  time 
thereafter,  and  when  the  wife  says  she  thought  the 
blank  endorsed  paper  had  been  destroyed,  he  went 
to  another  city  and  purchased  from  other  parties 
a  much  larger  amount  of  goods  than  was  contem- 
plated at  the  time  of  the  endorsement.  These  last 
parties  names  were  then  inserted  by  their  derk  as 
payees,  and  the  note  filled  up  as  to  amount,  date, 
time,  place  of  payment,  6c.,  to  suit  the  purchase  as 
made  from  them — they  being*  ignorant  of  the  pur- 
pose for  which  the  note  was  first  signed  by  the 
wife  and  delivered  to  the  husband.  The  note  was 
protested  for  non-payment.  On  a  bill  filed  by  the 
payees  to  subject  the  separate  estate  of  the  wife 
to  its   payment — Held: 

1.    Negotiable  Notes— Altersttlon  by  Hus- 
band of  Blank  Note  Endorsed  by  YVUe— 
Effeet.* — The  wife  is  bound  by  the  endorsement. 
The  authority  implied  by  a  signature  to  a  blank 
note,  and  the  credit  given,  are  so  extensive,  that 
the  party  so  signing  will  be  bound,  although  the 
holder  was  only  authorized  to  use  it  for  one  pur- 
pose  and   has  perverted   it   to  another.     But  the 
holder  cannot  alter  the  material  terms  of  the  in- 
strument by  erasing  what  is  written  or  printed  as 
part  of  the  same;    or  pervert  its  scope  and  mean- 
ing  by   fiUisg   blanks   and   stip«lations   repugnant 
to  what  is  dearly  expressed  in  the  note  before  it 
was   delivered   by   the    endorser   in   blank. 
87S     *2.      Same — ^Endorsement    In    Blank — 
Holder's  Rlvbts— Bnrden  of  Proof.— 
To  invalidate  the  title  of  the  holder  of  a  nego- 
tiable instrument,   endorsed  in  Uank,   acquired  in 
due  course  of  trade,   and  before  maturity,   it  is 
not    sufficient   to   show   circumstances   in    the    ac- 
quisition of  the  note  affecting  the  holder  with  mere 
suspicion,  or  that  he  was  guilty  of  gross  negli' 
gence;    but  it  is  necessary  to  show  that  he  was 
guilty  of  fraud.     This  is  not  proved  against  the 
holders   of   the   note   in  this  case. 
8.     Same — ^Liability     of     One     Endorsing 
Blank    Note    "Wbere    Anotber    Is    Hade 
Payee. — Instead    of    inserting   the    wife's    name 
as  payee   in  the   note,  the   holders   put   in  their 
own    names.      This    is    merel/   matter    of    form, 
does    not   make    the    wife   a   second    endorser   to 
the  holders,  or  affect  in  any  way  her  liability  to 
them   on   said  note. 
II.    The  property  settled  on  the  wife  belonged  to  her 
before   her   marriage,    and   consisted   of   realty   and 
personalty — the   personalty  being   her   interest   in   a 
former   husband's   stock  of  goods,   debts   due,   &c., 
worth  ten  thousand  dollars.     The  provisions  of  the 
deed    conferring    on    the    wife   the    amplest    power 
over  the   property,   is   followed   by   a   clause   which 
directs  that  the  trustee  "shall  sell,  convey,  transfer 
and   deliver    all    or    any    portion    of   the    property, 
esute    or    effects    conveyed,    and    the    rents,    issues 
and  profits   thereof,   to  such   person   or  persons   as 
the  wife   may  direct  by   a   writing,   signed   by   her 
and  attested  by  two  witnesses."     Hsld: 
1.  "Wife's  Separate  Estate — ^Powers  as  to.f 
— The  wife  must  be  regarded  in  equity  as  the  ab- 


*Nevotiable  Notes — Endorsement  of  Blank 
Note.— See  3  Min.  Inst.  (2nd  Ed.)  434;  4  Am.  & 
Eng.  Enc.  of  Law  266,  269.  The  prindpal  case  is 
dted  in   Lafferty   v.    Lafferty,   42   W.    Va.    789. 

fWife's  Separate  Estate — ^Power  to  En- 
enmber. — That  the  power  of  the  wife  to  bind  her 
separate  estate  for  debts  is  an  incident  of  the  jus 
disponendi,  see  Bain  &  Bro.  v.  Buff's  Adm'r,  76  Va. 
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solute  owner,  with  all  the  powers  of  a  feme  sole 
over   them,    of   the    personal    property   and   rents 
and  profits  of  the  realty  conveyed  by  the  deed  with 
power  to  dispose  of  the  corpus  of  the  realty  by 
her  sole  act  in  the  mode  presaribed  by  the  deed, 
or,  if  that  is  not  exclusive,  by  the  joint  deed  of 
herself   and   her   hmband. 
a.      Same— LtabUity     of     Corpns     Where 
There  Is  No  SpeeiAc  lilen.^- The  separate 
estate  of  the  wife  is  liable  to  the  payment  of  the 
debt,    but    the   engagement   of   the   wife   being   a 
general  one,  and  not  a  specific  lien   (which  must 
be  created  on  the  realty  in  the  mode  prescribed 
for  its  absolute  sale),   the  personal  property  and 
the  rents  and  profits  of  the  realty  only  are  liable 
to  be  subjected  to  its  pajrments. 
III.  Same— Action  to  Subject— Wife  Is  Com- 
petent Witness.!— Where  the  object  of  a  bill  is 
merely  to  subject  the  separate  estate  of  a  wife,  and 


374,  and  cases  dted;  Christian  &  Cunn  v.  Keen,  80 
Va.  369;  Muller  v.  Bayly,  21  Gratt.  521;  Price  v. 
Planters'  Nat.  Bank,  92  Va.  468;  Woodson  v.  Per- 
kins, 5  Gratt.  345;  Penn  v.  Whitehead,  17  Gratt.  503; 
Damall  v.  Smith,  26  Gratt.  878;  Leake  v.  Benson, 
29  Gratt.  153;  Justis  v.  English,  30  Grttt.  565; 
Greensboro'  Bank  v.  Chambers,  30  Gratt  202;  Finch 
V.  Marks,  76  Va.  207;  Burnett  v.  Hawpe,  25  Gratt. 
4gl;  Sages  v.  I.ee,  20  W.  Va.  584;  Weinberg  v. 
Rempe,  15  W.  Va.  829;  Radford  v.  Carwile,  13  W. 
Va.   573;    Hugos  v.   Hamilton,   19   W.   Va.   366. 

Same — ^Presnmptlon  of  Intent  to  Charge. 
— Where  a  feme  covert,  having  a  separate  estate,  con- 
tracts a  debt,  either  as  principal  or  surety,  she  is 
presumed,  in  the  absence  of  evidence  to  the  contrary, 
to  intend  a  charge  on  her  separate  estate,  though  no 
reference  is  made  thereto  when  the  debt  is  contracted. 
Jones  V.  Degge,  84  Va,  685;  Crockett  v.  Doriot,  85 
Va.   240;    1    Min.   Inst.    (4th   Ed.)    355. 

The  leading  case  is  distinguished  in  McDonald  et 
ux,  V.  Hurst,  Purnell  &  Co.,  86  Va.  885. 

Same — Restraint  on  Alienation. — That  the 
intent  to  restrain  alienation  must  be  clear,  in  order 
that  such  restraint  may  be  imposed,  see  Christian  & 
Gunn  V.  Keen,  80  Va.  369  and  cases  dted;  Garland  v. 
Pamplin,  32  Gratt.  305  and  note;  Ropp  v.  Minor,  33 
Gratt.  97  and  note;  1  Min.  Inst.  (4th  Ed.)  356; 
Green  v.  Claiborne,  83  Va.  386;  Chapman  v.  Price, 
83  Va.  392;  Lee  v.  Bank  of  U.  S,.  9  Leich  200; 
Bain  &  Bro.  v.  Buff's  Adm'r,  76  Va.  371;  Averett, 
Tr.,  V.   Lipscombe,   76   Va.  404. 

Same — ^Power  to  Dispose  of  Corpns  of 
Real  Estate.- As  to  the  power  of  the  wife  to  dis- 
pose of  the  corpus  of  the  separate  real  esute  in  the 
mode  prescribed  by  the  instrument  creating  it,  see 
Freeman  v.  Eacho,  79  Va.  43  and  cases  cited;  Mc- 
Chesney  v.  Brown's  Hdrs,  25  Gratt.  393;  Bailey  v. 
Hill,  77  Va.  492. 

tSame— Liability  of  Corpns  of  Real  Es- 
tate.— That  the  corpus  of  the  real  estate  is  not  lia- 
ble in  the  absence  of  a  spedfic  lien,  see  French  v. 
Waterman,  79  Va.  617,  approving  the  leading  case; 
Hogg   V.    Dower    (W.    Va.),    14    S.    E.    Rep.    995. 

The  prindpal  case  was  reviewed  and  overruled  by 
Price   V.    Planters'    Nat.   Bank,   92   Va.   468. 

See  on  tkis  question  Code  of  1867,  f  2295,  and  Acts 
1895-96,   p.   486. 

{"Witnesses — ^Hnsband  and  "Wife — Compe- 
tency.— leading  case  distinguished  in  N.  &  W.  R. 
Co.  V.  Prindlc,  82  Va.  122;  Scott  et  ux.  v.  Rowland, 
82  Va.  48^.  Joocs  v.  Degge,  84  Va.  685;  Hogc  v. 
Turner.   9^ 'va.  ^30.  ^ 
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her  httsband  is  made  a  formal  party  only,  she  is  a 

competent  witness  in  the  case,  and  the  plain- 

879         tiffs  are  aho.     *And  an  answer  filed  by  the 

hasband*    althoufh    responsive    to    the    bill, 

cannot  be  used  as  evidence  for  the  wife  and  against 

the   plaintiffs,    whilst   that   filed  by   her   can   be   so 

used,   so   far  as  its  sUtenents  are   responsive,  and 

based  on   facts   tntkin  her  own  knowledge. 

This  case  was  heard  in  Richmond  but  was 
decided  at  Wytheville.  It  was  a  suit  in  eq- 
uity in  the  chancery  court  of  the  city  of 
Richmond  brought  by  Frank  &  Adier,  part- 
ners, to  subject  the  separate  estate  of  Ja- 
nette  Lilienfeld  to  the  payment  of  a  nego- 
tiable note  for  $628.66  made  by  her  husband 
S.  B.  Lilienfeld  and  which  the  plaintiffs 
claimed  was  endorsed  by  her  for  his  ac- 
commodation. The  bill  was  dismissed  by 
the  court  below;  and  thereupon  Frank  & 
Adlcr  applied  to  a  judge  of  this  court  for  an 
appeal;  which  was  awarded.  The  case  is 
stated  by  Judge  Burks  in  his  opinion. 

John  S.  Wise,  for  the  appellants. 
E.  Y.  Cannon,  for  the  appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

Before  proceeding  to  the  consideration  of 
this  case  on  its  merits,  several  preliminary 
matters  must  be  disposed  of. 

1.  The  exception  to  the  deposition  of  Mrs. 
Lilienfeld  on  the  ground  of  her  alleged  in- 
competency as  a  witness. 

The  rule  at  common  law  that  husband  and 
wife  are  not  allowed  to  testify  either  for  or 
against  each  other  is  not  altered,  but  ex- 
pressly retained  by  our  statute  removing 
the  disqualification  of  witnesses  on  account 
of  interest.    Code  of  1873,  ch.  172,  §§21,  22. 

But  Mrs.  Lilienfeld  did  not  dispose  for 
380    her   husband,   nor   against   ♦him.    She 

disposed  wholly  in  her  own  behalf,  and 
her  evidence  does  not,  and  cannot  effect  him. 
It  is  true,  he  is  a  party  to  the  suit,  but  for 
the  sake  of  conformity  merely.  The  sole 
object  of  the  bill  is  to  reach  her  separate 
estate.  He  has  no  legal  interest  in  the  sub- 
ject matter.  No  relief  is  sought,  nor  could 
any  decree  be  rendered  against  him  in  the 
cause.  He  does  not  dispute  his  personal  lia- 
bility on  the  note  in  controversy,  and  the 
remedy  at  law  as  to  him  is  complete.  The 
exception  must  be  overruled. 

2.  It  follows,  that  the  exception  to  the 
depositions  of  the  complainants,  Frank  & 
Adler,  must  also  be  overruled,  as  they  are 
not  incompetent  to  testify  unless  Mrs. 
Lilienfeld  be  so, 

3.  The  counsel  of  Mrs.  Lilienfeld  claims 
that  the  answer  of  her  husband  to  the  bill 
is  responsive,  and  therefore  evidence  for 
her  against  the  complainants. 

The  refutation  of  this  pretention  is  fur- 
nished by  the  facts  already  stated.  The 
husband,  although  made  a  party  for  the 
sake  of  conformity,  has  no  legal  interest  in 
the  cause,  and  no  discovery  from  him  nor  re- 
lief against  him  is  asked;  nor  upon  the  case 
stated  in  the  pleadings  and  made  by  the 
proofs  could  any  personal  decree  be  rendered 


against  him.  Besides,  the  interest  of  the 
wife  is  adverse  to  her  husband.  They  filed 
separate  answers,  and  the  separate  answer 
of  one  defendant  cannot  be  used  as  evidence 
in  the  cause  either  for  or  against  a  co-defend- 
ant. Such  is  the  general  rule.  There  arc 
some  exceptions  in  cases  of  joint  interest, 
privity,  and  the  like,  but  this  case  does  not 
fall  within  any  of  those  exceptions.  On  the 
contrary,  the  relation  of  the  parties,  (that  of 
husband  and  wife),  with  an  adverse  interest 
in  the  wife,  would  seem  to  render  the  appli- 
cation of  the  general  rule  peculiarly  proper. 
Whether  a  bill  against  several  defendants, 

having  no  interest  in  common,  and 
381      without  privity  of  ♦any  sort,  may  not 

be  so  framed,  in  relation  to  the  dis- 
covery and  relief  prayed,  as  to  render  the 
answer  of  one  defendant,  which  is  respon- 
sive to  the  bill  and  unfavorable  to  the  com- 
plainant, evidence  against  the  latter  in  favor 
of  a  co-defendant,  is  a  question  not  pre- 
sented by  the  case  we  now  have  to  deal  with, 
and  therefore  need  not  be  determined.  3 
Greenleaf's  £v.,  §  283  and  nT>tes;  1  Dan.  Ch. 
Prac.  (4th  Perk.  Ed.),  841  note  7;  Id.  84X 
note  7;  Pettit  v.  Jennings  and  others.  2 
Rob.  R.  (Va.)  676;  Morriss  v.  Nixon,  1  How, 
U.  S.  R.  118,  126,  127. 

While  the  husband's  answer  is  without 
any  weight  as  proof  in  the  cause«  the  an- 
swer of  the  wife  is  admissible  as  evidence 
in  her  own  behalf  and  against  the  complain- 
ants, so  far  as  its  statements  are  responsive 
to  the  bill  and  based  on  facts  within  her 
own  knowledge.  Clark's  ex*  or  r.  Van 
Riemsdyk,  9  Cranch  R.  153,  160,   161. 

From  the  pleadings  and  proofs  in  the 
record,  we  have  substantially  the  following 
case: 

Lilienfeld  (the  husband),  proposed  to  pur- 
chase from  one  Bloomberg,  a  merchant  in 
Richmond,  a  lot  of  goods,  and  to  secure  the 
payment  of  the  price,  his  wife,  who  had  a 
separate  estate,  agreed  to  endorse  her  hus- 
band's note  to  be  delivered  to  Bloomberg. 
She  says,  that  her  husband  represented  to 
her,  that  the  amount  of  the  purchase  was 
some  forty  or  fifty  dollars.  According  to  the 
testimony  of  other  witnesses  the  actual 
amount  was  much  larger.  But  whatever  the 
amount  was  supposed  to  be,  she  endorsed 
in  blank  and  delivered  to  her  husband  for 
the  purpose  aforesaid,  a  printed  form  of  a 
note  with  blanks  left  on  the  face  for  date,  time 
and  place  of  payment,  amount,  and  name  M 
payee,  and  without  the  signature,  it  seems, 
at  that  time  of  her  husband  as  maker.  The 
printed    part  would  seem  to  indicate,  that  the 

note  was  intended  to  be  negotiable. 
882      *The  blank  for  the  name  of  the  payee 

was  followed  by  the  words  ''or  order 
without  offset  — ^  dollars  negotiable  and 
payable."  &c.  Lilienfeld  did  not  consummate 
the  purchase  of  the  goods  from  Bloomberg, 
and  therefore  did  not  use  the  note  for  the 
intended  purpose.  He  kept  it,  and  his  wife 
says,  she  thought  it  had  been  destroyed. 
Some  months  afterwards,  (the  precise  time 
is  not  disclosed  by  the  record),  Lilienfeld. 
who,  it  seems,  was  merchandizing  at  Wel- 
don,  North  Carolina,  went  to  Baltimore  to 
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purchase  goods.  He  bought  goods  of  the 
complainants  and  of  another  firm  to  the 
amount,  in  the  aggregate,  of  $628.66,  for 
which  he  gave  to  the  complainants  the  note 
which  had  l>een  endorsed  by  his  wife  as  be- 
fore stated,  (which  is  the  note  in  controversy 
in  this  case),  they  assuming  payment  to  the 
other  firm  of  the  price  of  the  goods  bought  of 
said  firm.  He  signed  the  note  as  maker  at  the 
time  it  was  delivered  to  the  complainants,  and 
their  bookkeeper  filled  up  the  blanks.  Com- 
pleted the  note  is  of  the  tenor  following: 

"Baltimore,  Sept,  17th,  1875. 
"$628.66-100. 

"Four  months  after  date.  I 
promise  to  pay  to  Frank  &  Adler,  or  order, 
without  offset,  six  hundred  and  twenty-eight 
66-100  dollars  negotiable  and  payable  at 
Planters  National  Bank,  Richmond,  Va.,  value 
received.  No.  1,464.  Due  Jan'y  17-20,  *76. 
"S.  B.  Lilienfeld." 
Endorsed  : 

"Janette   Lilienfeld, 
"Frank  &  Adler." 

I  have  underscored  (to  be  italicized)  such  of 

the    words  as  were  in  the  printed    form. 

888     In  filling  up,  the  Sprinted  language  was 

left  as  printed,'  unaltered  in  any  way. 

After  the  note  had  been  thus  completed  and 
delivered  to  the  complainants,  they  deposited 
it  for  collection  in  the  bank  at  Richmond 
where  it  was  payable,  Mrs.  Lilienfeld  being 
a  resident  of  that  city.  Not  being  paid  at 
maturity,  it  was  duly  protested  and  notice  of 
the  dishonor  given  to  the  drawer  and  endorser. 

There  is  evidence  tending  to  show,  that 
some  two  weeks  after  the  note  was  protested, 
it  was  presented  to  Mrs.  Lilienfeld  in  Balti- 
more by  a  clerk  of  the  complainants,  and 
that  she  promised  to  see  to  its  payment  after 
she  returned  home;  but  on  this  point  the 
evidence  is  conflicting.  Facts  omitted  in  the 
statement  already  made  will  be  noticed,  as 
far  as  deemed  material,  in  the  proper  con- 
nection, as  this  opinion  proceeds. 

The  bill  of  the  complainants  was  filed  to 
subject  the  separate  estate  of  Mrs.  Lilien- 
feld to  the  payment  of  the  note  which  has 
been  described,  and  the  case  is  here  on  an 
appeal  allowed  the  complainants  from  a  de- 
cree of  the  chancellor  dismissing  the  bill 
at  the  hearing. 

The  correctness  of  the  decree  will  be  best 
tested  by  considering  the  several  grounds 
on  which  it  is  attempted  by  the  appellees  to 
be  supported,  and  the  claim  of  the  appel- 
lants to  relief  is  resisted. 

1.  It  is  contended  on  behalf  of  Mrs.  Lilien- 
feld, thpt  the  negotiation  and  transfer  to  the 
complainants  of  the  uncompleted  note  en- 
dorsed by  her  in  blank  and  delivered  to  her 
husband  for  a  special  purpose,  passed  no  title 
to  the  complainants  as  against  her,  and  con- 
ferred upon  them  no  authority  to  complete 
the  note  so  as  to  make  it  binding  upon  her  or 
her  estate;  and  that  this  is  so,  whether  the 
complainants  had  notice  or  not,  at  the  time 
of  the  transfer  to  them,  of  the  purpose  f^r 
which  the  note  was  endorsed.  But  it  is 
884  further  contended,  ♦that  they  did  have 
such  notice,  and  therefore  were  guilty 
of  bad  faith  in  the  transaction. 
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The  law  is  too  well  settled,  adversely  to 
the  first  branch  of  the  proposition  contended 
for,  to  admit  of  dispute.  The  following  sum* 
mary  of  the  general  principles  applicable  in 
such  cases,  is  taken  from  Mr.  DaniePs  valu- 
able Treatise  on  Negotiable  Instruments: 
"Parties,"  says  the  author,  "often  lend  their 
mercantile  credit  to  others  by  signing  their 
names  to  blank  papers  to  be  afterwards  filled 
as  bills  of  exchange  or  promissory  notes 
written  over  their  signatures  as  drawers  or 
makers;  or  by  signmg  their  names  in  the 
appropriate  manner  to  indicate  that  they 
design  to  bind  themselves  as  acceptors  or 
indorsers  of  the  instrument  which  it  is  con- 
templated to  complete  upon  such  blank  pa- 
pers. And  it  is  a  settled  principle  of  com- 
mercial law,  that  when  such  instruments  arc 
afterward  completed  by  the  holder  of  such 
blanks,  to  whom  they  are  loaned,  such  parties 
become  as  absolutely  bound  as  if  they  had 
signed  them  after  their  terms  were  written 
out;  and  further,  that  the  presence  of  their 
names  upon  blanks  purports  an  authority 
granted  to  the  holder  to  fill  them  for  any 
sum,  and  with  any  terms  as  to  time,  place 
and  conditions  of  payment.  And  that  al- 
though the  party  may  prescribe  limits  to 
the  holder,  a  bona  fide  transferee  from  him, 
ignorant  of  such  limitation  of  authority, 
when  he  takes  an  instrument  which  has  ex- 
ceeded it,  may  recover  upon  it."  1  Daniel 
on  Neg.  Ins.  (2d  Ed.),  §  142. 

"The  authority  implied  by  a  signature  to  a 
blank,  and  the  credit  granted,  are  so  exten- 
sive, that  the  party  so  signing  will  be  bound, 
though  the  holder  was  only  authorized  to 
use  it  for  one  purpose  and  has  perverted  it 
to  another."    Id.  §  1443;  see  also  §  843. 

The  supreme  court  of  the  United  States, 
speaking  through  Mr.  Justice  Clifford, 
886  in  Bank  of  Pittsburgh  v.  ♦Neal  &  oth- 
ers, 22  How.  U.  S.  R.  96,  108,  said, 
"where  a  party  to  a  negotiable  note  intrusts  it 
to  the  custody  of  another  with  blanks  not 
filled  up,whether  it  be  for  the  purpose  to  ac- 
commodate the  person  to  whom  it  was  in- 
trusted, or  to  be  used  for  his  own  benefit, 
such  negotiable  instrument  carries  on  its 
face  an  implied  authority  to  fill  up  the  blanks 
and  perfect  the  instrument;  and  as  between 
such  party  and  innocent  third  parties,  the 
person  to  whom  it  was  intrusted  must  be 
deemed  the  agent  of  the  party  who  com- 
mitted such  instrument  to  his  custody—or, 
in  other  words,  it  is  the  act  of  the  principal, 
and  he  is  bound  by  it."  The  same  was  said 
srbstantially  by  the  same  justice  in  Good- 
man V.  Simonds.  20  How.  U.  S.  R.  343,  361, 
and  repeated  in  part  in  Angle  v.  N.  W.  Mu- 
tual Life  Ins.  Co.,  92  U.  S.  (2  Otto),  331, 
with  this  addition:  "But  the  authority  im- 
plied from  the  existence  of  the  blanks  would 
not  authorize  the  person  intrusted  with  the 
instrument  to  vary  or  alter  the  material 
terms  of  the  instrument  by  erasing  what  is 
written  or  printed  as  part  of  the  same,  nor 
to  pervert  the  scope  and  meaning  of  the 
same  by  filling  the  blanks  with  stipulations 
repugnant  to  ^^*^  ^^^  plainly  and  clearly 
expressed    \xi  the  instrument  before   it  -was 

'°In  Orri^^V  ^°^^^^"'  '^  ^'^^^'  ^^^'  ^^  ^^"^ 
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takl  by  Judge  Daniel  (in  whose  opinion  the 
other  judges  concurred),  "It  is  well  settled 
that  a  blank  endorsement  on  a  negotiable 
instrument,  blank  as  to  date  or  amount  at  the 
time  of  the  endorsement,  if  made  for  the 
purpose  of  giving  a  credit  to  the  drawer,  is 
as  effectual  to  bind  the  endorser  for  any 
amount  with  which  the  instrument  may  be 
filled  up  by  the  drawer,  or  an  innocent  holder 
for  value,  as  if  the  instrument  had  been  com- 
pleted at  the  time  of  the  endorsement." 
In  that  case,  a  paper  entirely  blank  on  its 
face  except  as  to  the  signatures  of  Star- 

886  buck  &  Forman,  was  ^endorsed  in  blank 
by  Colston  and  delivered  to  Starbuck 

for  the  purpose,  it  would  seem,  of  renewing  a 
note  in  bank,  of  which  Starbuck  &  Fofman 
were  the  makers  and  on  which  Colston  was 
accommodation  endorser.  Starbuck  fraudu- 
lently used  this  paper  to  effect  a  loan  of 
money  from  Orrick,  who,  ignorant  of  the  pur- 
pose for  which  the  endorsement  was  made, 
toolc  the  paper  in  its  incompleted  state  and 
advanced  his  money  on  the  faith  of  it.  He 
wrote  a  non-negotiable  promissory  note  on 
the  face  of  the  paper  over  the  signatures  of 
Starbuck  &  Forman  for  the  money  advanced 
payable  to  himself  and  a  guaranty  for  its 
payment  on  the  back  of  the  paper  over  the 
•ignature  of  Colston.  It  was  held,  that  he 
had  implied  authority  to  do  this,  and  was 
entitled  to  recover  of  Colston  the  amount 
of  the  note,  treating  him,  at  his  option, 
either   as  joint   maker  or  guarantor. 

The  principle  on  which  the  endorser  of 
blank  commercial  paper  is  held  liable  was 
clearly  and  succinctly  expressed  by  Lord 
Mansfield  about  a  century  ago  in  Russell  v. 
Langstaffe,  2  Doug.  R.  514,  and  is  the  basis 
of  later  adjudications  on  the  same  subject. 
The  case  is  stated  by  Daniel,  1  Neg.  Ins.,  § 
142.  A  party  had  endorsed  his  name  on  five 
coRper-plate  checks,  blank  as  to  sums,  dates, 
and  times  of  payment,  and  Galley,  the  holder, 
filled  them  up  as  his  own  notes  with  different 
dates,  sums,  and  times  of  payment.  The  en- 
dorser was  held  bound  to  the  plaintiff  who 
had  discounted  them;  and  Lord  Mansfield 
said,  "The  endorsement  on  a  blank  note  is 
a  letter  of  credit  for  an  indefinite  sum.  The 
defendant  said,  'Trust  Galley  to  any  amount, 
and  I  will  be  his  security.'  It  does  not  lie  in 
his  mouth  to  say  the  endorsements  were 
not  regular." 

In  the  case  under    consideration,  the  note  at 

the  time  it  was  ordered  was  blank  not  only  as 

to  sums,  date  and  time  of  payment,  but 

887  also  as  to  payee.  The  endorsement  *was 
therefore  in  the  nature  of  a  general  let- 
ter of  credit  addressed  to  any  person  who 
would  give  credit  to  the  drawer  for  any 
amount.  In  legal  effect,  it  was  a  proposition 
of  the  endorser  to  become  bound  as  security 
for  the  payment  of  whatever  sum  should  be 
advanced  or  credited  to  the  drawer  by  any 
person  whatsoever.  When,  therefore,  the 
complainants  gave  the  credit,  the  proposition 
was  thereby  accepted,  and  the  contract  be- 
tween   them  and  the  endorser  was    complete. 

It  may  be,  and,  if  Mrs.  LiKenfeld's  state- 
ment is  accepted  as  true,  it  is  proved,  that 
in  this  transaction  her  husband  basely  de- 


ceived and  defrauded  her.  But  if  the  com- 
plainants are  innocent,  who  should  bear  the 
consequences   of  the   fraud?  i 

The  answer  is  furnished  by  the  familiar 
maxim,  of  general  application,  and  as  sound 
in  morals  as  it  is  in  law,  that  wherever  one 
of  two  innocent  persons  must  suffer  by  the 
acts  of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  must  sus- 
tain it.  Ashhurst,  J.,  in  Licftbarrow  &  an- 
other V.  Mason  &  others,  2  T.  R.  63.  70. 

Mrs.  Lilienfeld  trusted  her  husband  and  pot 
it  in  his  power  to  defraud  her.  and  to  mislead 
the  complainants.  She  entrusted  him  w^ith  a 
paper,  bearing  her  engagement,  for  his  own 
use  and  accommodation,  which  had  the  force 
and  effect  of  a  general  letter  of  credit,  and 
when  acted  on  as  such  by  the  complainants, 
it  can  avail  her  nothing  to  say,  that  the  au- 
thority implied  by  her  endorsement  was  lim- 
ited by  the  agreement  between  herself  andher 
husband,  unless  the  complainants  had  notice 
or  knowledge  of  such  agreement  at  the  time 
the  paper  was  transferred  to  them.  In  other 
words,  she  cannot  be  relieved  of  the  conse- 
quences of  her  husband's  fraud,  unless  it  is 
shown  that  the  complainants  partki- 

888  pated  ^n  that  fraud;  and  it  is  insisted, 
that  they  did  so  participate. 

It  has  been  shown,  that  the  answer  of 
Lilienfeld  (the  husband)  cannot  be  read  as 
evidence  in  the  cause.  But  if  it  could  be  so 
used,  it  is  entitled,  in  my  judgment,  to  but 
little  weight.  He  shamelessly  avows  his  own 
fraud  in  the  transaction,  but  seeks  to  palliate 
it  by  the  pretence  that  he  was  induced  to 
negotiate  the  note  to  the  complainants  by 
their  solicitations  after  they  had  been  apprised 
by  him  of  its  origin  and  his  lack  of  authority 
to  make  a  valid  transfer  of  it  to  them.  Thjs 
is  a  very  improbable  story.  Its  credibility  is 
not  strengthened  by  the  history  he  gives  of 
the  note  in  question.  The  impression  is 
sought  to  be  made,  that  after  he  had  failed  in 
the  use  of  the  note  with  Bloomberg  be 
thought  it  had  been  destroyed;  for  he  says. 
"it  was  intended  to  be  destroyed  and  he  has 
no  doubt  his  wife  thought  it  was  destroyed.'  j 
According  to  his  account,  after  he  had  pur-  i 
chased  the  goods  of  the  complainants  at 
their  store  in  Baltimore,  they  desired  him  to 
give  a  note  with  an  endorser,  to  which  he  re- 
plied he*  could  not  give  any.  They  then 
stated,  that  they  understood  he  had  real  es- 
tate in  Richmond;  to  which  he  answered  be 
had  none,  but  that  his  wife  owned  some  heW 
by  her  trustee.  "While  this  interview  wis 
going  on"  (in  the  language  of  the  answer^, 
"this  respondent  had  occasion,  in  the  coupt- 
ing-roora  of  the  complainants,  to  examrre 
some  papers  which  he  had  with  him  in  b:< 
wallet,  and  among  them,  he  found  the  note 
endorsed  by  his  said  wife  in  blank,  above  re- 
ferred to,  though  he  was  not  aware  that  be 
had  said  note  at  the  time  he  went  to  the  st-  re 
of  said  complainants."  It  was  this  suddcr. 
but  seasonable  discovery  in  the  "wallet"  :^. 
the  note  theretofore  "intended  to  be 
destroyed/'  that  enabled  him,  by  the  persoa- 
sion  of  the  complainants,  to  perpetrate 
upon    his    wife    a    fraud    never  before 

889  ^contemplated!    Such  an  answer  miffb: 
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serve  to  cast  discredit  on  the  respondent, 
but  could  not  be  safely  relied  on  for  any 
other  purpose. 

On  the  other  hand,  the  complainant  Adler, 
who  sold  the  goods,  in  his  testimony  details 
the  negotiation  and  explains  the  whole  trans- 
action, so  far  as  the  complainants  were  con- 
cerned, in  which  it  does  not  appear  that  he 
or  they  had  any  notice  or  knowledge  of  the 
alleged  special  purpose  for  which  the   en- 
dorsement was  made,  or  that  there  was  any 
want  of    good  faith  on    their  part.    Lilienfeld 
was  introduced  to  the  complainants  by  his 
brother-in-law  and  by  him  recommended  for 
credit,  which  was  refused.  He  then  offered 
the   note   with    his    wife's    endorsement    as 
security,  representing  that  fearing  he  could 
not  buy  goods  on  credit  without  giving  secur- 
ity, he  had  procured  his  wife  to  endorse  the 
blank  note,  so  that  he  might  buy  goods  and 
fill  up  the  note  with  the  amount  of  the  pur- 
chase. Upon  inquiries  made  of  others  likely 
to  know,  the  complainants  were  informed 
that  Mrs.  Lilienfeld  had  a  separate  estate, 
was  wealthy,  and  her  endorsement  would  be 
sufficient  security  for  any  amount  of  goods 
sold  to  her  husband.  Upon  the  information 
thus  obtained  and  the  representations  afore- 
said, the  goods  were  sold  and  the  note  was 
taken  as  security  for  payment.  The  posses- 
sion hy  the  husband  of  a  note  partly  blank 
with  his  wife's   endorsement  in  blank  was   no 
indication  to  the  complainants  of  a  fraudu- 
lent purpose   on  his  part.   Such  a   circum- 
stance was  not  unusual  in  mercantile  trans- 
actions;   and    besides,    his    statement    was 
plausible  and  had   the  semblance  of  truth. 
After  some  fluctuation  in  judicial  decisions, 
English  and  American,  the  law  seems  now  to 
be  quite  well  settled,  that  to  invalidate  the 
title  of  the  holder  of  a  negotiable  instrument 
(not   absolutely   void   by   statute   law),   en- 
dorsed in  blank,  and  acquired  for  value,  in 
due    course    of   trade,   and  before    ma- 
890    turity,  ♦it  is  not  sufficient  to  show  cir- 
cumstances  in   the   acquisition   of   the 
note   aflfecting  such   holder   with    suspicion 
merely,  or  that  he  was  guilty  of  ordinary 
negligence,  or  even  gross   negligence    (the 
omission  of  that  care  which  even  the  most 
inattentive  and  thoughtless  men  never  fail 
to  take  of  their  own  concerns),  but  it  is  nec- 
essary to  show  that  he  was  guilty  of  mala 
fides — in  plain  language,  of  fraud.  The  cases 
are  referred  to  in  the  latest  works  on  com- 
mercial law.   1  Parsons*  Notes  and  Bills  258 
et   seq.;    2    do.   269-279;    1    Daniel   on   Neg. 
Inst.,    ch,    24.     See    especially    Goodman   v. 
Harvey,  4  Ad.  &  El.  870;  Collins  v.  Gilbert, 
94  U.  S.   (4  Otto)  753  and  numerous  cases 
cited  in  the  opinion  of  the  court  by  Mr.  Jus- 
tice Clifford. 

The  evidence  falls  very  far  short  of  es- 
tablishing mala  fides  or  fraud,  that  is,  on  the 
part  of  the  complainants,  however  gross 
may  have  been  the  fraud  of  Lilienfeld  (the 
husband),  in  which  they  did  not  participate, 
and  of  whose  fraudulent  purpose  they  had 
tjo  notice  at  the  time  they  acquired  the  note 
from  him. 

2.  It  is  further  contended,  that  if  the  com- 
plainants  acquired  a  good  title   to  the  note 
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by  the  transfer,  yet,  by  inserting  their 
names  as  payees,  they  placed  Mrs.  Lilien- 
feld in  the  relation  of  second  endorser  to 
them,  and  thus  rendered  her  endorsement 
previously  made  unavailing  as  a  security, 
so  far  as  they  are  concerned. 

It  seems  to  me,  that  this  contention  goes 
rather  to  the  form  than  to  the  substance  of 
the  transaction,  and  is  founded  on  a  mis- 
conception of  the  true  relation  to  each  other 
of  the  parties  to  the  note. 

As  has  been  seen,  the  endorsement  in  blank 
by  Mrs.  Lilienfeld  of  the  incompleted  note, 
entrusted  to  her  husband  for  his  use  and 
accommodation,  was,  in  legal  effect,  a  prop- 
osition on  her  part  to  bind  herself  or  her  es- 
tate as  security  for  the  payment  of  what- 
ever sum  should  be  advanced  or  credited 
891  to  her  husband  by  any  *person  whom- 
soever, and  when  the  complainants,  on 
faith  of  the  endorsement,  gave  the  credit  and 
took  the  note,  the  proposition  was  accepted, 
and  the  contract  between  the  parties  com- 
plete, with  authority  in  the  complainants  to 
give  effect  to  it  by  filling  the  blanks.  Her 
undertaking  was  that  of  surety,  either  abso- 
lutely bound  as  joint  maker,  or  conditionally 
as  guarantor  or  endorser  in  a  commercial 
sense.  If  the  paper,  when  it  was  delivered 
to  the  complainants,  had  been  entirely  blank, 
except  as  to  the  signatures,  the  complainants, 
according  to  the  decision  in  Orrick  v.  Colston, 
supra,  would  have  been  authorized  to  write 
over  the  signature  of  Lilienfeld  (the  husband) 
a  promissory  note  for  the  price  of  the  goods 
sold  to  him,  payable  to  themselves  and  either 
negotiable  or  non-negotiable,  at  their  option. 
If  made  non-negotiable,  they  would  have  had 
the  right,  according  to  the  case  referred  to, 
to  treat  Mrs.  Lilienfeld  either  as  a  joint 
maker  of  the  note  or  as  a  guarantor.  If 
made  negotiable  (with  themselves  as  payees), 
upon  the  principles  of  the  same  case,  it  is 
not  clear  that  the  rights  and  liabilities  of  the 
parties  inter  se  would  not  have  been  the  same 
as  if  the  note  had  been  non-negotiable. 

But  in  the  case  before  us,  the  paper,  at  the 
time  it  was  endorsed,  was  not  wholly  blank 
(except  as  to  signatures),  as  in  the  case  of 
Orrick  v.  Colston,  but  it  was  an  incomplete 
note.  There  is  no  doubt  that  when  Mrs. 
Lilienfeld  wrote  her  name  across  the  back  of 
it  she  intended  her  signature  to  represent  an 
endorser  in  a  commercial  sense.  She  says 
she  "endorsed  a  negotiable  note."  And  I 
incline  to  think  that  the  paper,  before  it  was 
perfected  as  a  note,  had  enough  upon  it  to 
apprise  the  complainants  of  the  character  of 
the  endorsement.  The  signature  was  in  the 
place  appropriate  for  the  endorser  of  a  nego- 
tiable instrument,  and  the  paper  itself 
was  the  printed  formula  in  common 
892  ♦use,  of  a  negotiable  note,  with  the 
blanks  before  mentioned.  It  was 
proper,  therefore,  if  not  indispensable,  to 
bind  Mrs.  Lilienfeld,  that  the  blanks  should 
be  filled  so  as  to  preserve  the  negotiability  of 
the  note.  They  were  so  filled,  but  instead  of 
inserting  the  name  of  Mrs.  Lilienfeld  as 
payee,  whi<^^  nftipht  and  should  have  been 
done,  «o  ^^  ^o  make  the  note  conform  to  her 
endorsem^w^  at\^  show  on  its  face  th«  true- 
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relation  of  the  parties,  the  book-keeper  of 
the  complainants,  who  filled  the  blanks, 
from  inadvertence,  mistake  or  ignorance,  in- 
serted the  names  of  the  complainants  as 
payees.  It  would  be  a  great  defect  in  the  law 
if  an  endorser  were  allowed  to  escape  a  just 
responsibility  by  reason  merely  of  such  an 
irregularity  as  this.  But  th«re  is  no  such  de- 
fect. If  Mrs.  Lilienfeld  had  gone  in  person  to 
the  complainants  and  said  to  them,  "Let  my 
husband  have  goods  and  I  will  endorse  his 
note  to  you  for  the  amount,"  and  the  goods 
have  been  furnished,  and  such  a  note,  with 
like  endorsement  as  in  the  present  case,  had 
been  given  and  then  filled  up,  as  the  note 
in  controversy  was,  there  is  no  doubt  that 
the  complainants  could  have  maintained  an 
action  at  law  against  her,  on  her  endorse- 
ment, under  the  strictest  rules  of  pleading,  if 
ske  were  liable,  as  one  sui  juris,  to  a  personal 
action.  The  case  supposed  is  the  case  we 
have,  except  that  Mrs.  Lilienfeld  did  not 
contract  in  person,  but  through  her  husband 
rs  her  agent,  by  whose  acts  she  is  as  much 
bound  as  if  she  had  contracted  in  proper 
person.  Moore  v.  .Cross,  19  New  York,  R. 
227,  is  an  authority  in  point.  Moore  agreed 
tosellcoalto  McGerveyfor  his  note  endorsed 
by  Cross.  The  sale  took  place,  and  the  coal 
and  the  note  endorsed  in  blank  by  Cross 
were  respectively  delivered.  Moore,  the 
payee  of  the  note,  brought  his  action  against 
Cross  as  endorser,  and  demand  and  notice 
being  proved,  he  was  allowed  to  recover 
388  on  the  facts  stated.  It  seems  ♦that 
there  was  no  formal  endorsement  of 
the  note  by  Moore.  In  delivering  the  opinion 
of  the  court  Johnson,  Ch.  J.  said,  "In  Moore's 
hands  the  blank  endorsement  of  Cross  could 
have  been  rendered  entirely  conformable  to 
the  real  agreement  and  object  of  the  parties 
bv  Moore's  making  his  own  endorsement 
without  recourse  in  terms.  Upon  such  an 
endorsement  the  paper  would  no  longer  have 
afforded  a  prima  facie  answer  to  Moore's 
action  against  Cross;  nor  could  Cross  have 
msLintained  that  such  an  indorsement  was. 
unwarranted,  as  it  would  have  exactly  car- , 
ried  out  the  intention  of  the  parties.  Be- 
tween these  parties  I  can  see  no  reason 
why  the  endorsement  might  not  thus  have 
been  made  at  the  trial,  or  why  it  may  not 
now,  being  a  mere  matter  of  form  and 
the  right  to  make  it  being  proved,  be  treated 
as  made." 

To  the  same  effect  is  the  English  case  of 
Morriss  v.  Walker,  69  Eng.  C.  L.  588,  (de- 
cided by  Queen's  Bench  in  1850).  The  action 
was  on  a  negotiable  note  by  the  holder,  who 
was  the  first  endorser,  against  the  second 
endorser.  It  was  decided  that  the  action  was 
maintainable  on  the  facts  stated  in  the 
pleadings,  and  that  the  proper  form  of  plead- 
ing in  such  a  case  is  for  the  plaintiff  to  de- 
clare on  the  endorsement  by  him  to  the  de- 
fendant  as  "without  consideration." 

When  Mrs.  Lilienfeld  wrote  her  name 
acf'oss  the  back  of  the  note  in  question,  there 
was  no  other  name  upon  it,  and,  it  is  clear, 
she  intended  to  occupy  the  relation  of  first 
endorser;  and  that  relation,  though  changed 
in  form,  was  not  changed  in  substance  and 


in  fact  by  the  manner  in  which  the  blanks 
in  the  note  were  filled.  The  difficulty  pre- 
sented is  one  of  the  merest  technicality,  and 
ought  not  to  avail  in  a  court  of  law,  certain- 
ly not  in  a  court  of  equity,  which   always 

looks  to  substance  rather  than  form. 
884        *3.   Lastly,  it  is  insisted  that  if  all 

other  objections  fail,  still  the  sepa- 
rate estate  of  Mrs.  Lilienfeld  is  not  bound 
by  her  endorsement,  because  she  had  no 
power  thus  to  bind  it;  and  if  she  had.  sbc 
never  intended  to  render  her  estate  liable 
for  the  debt  of  the  complainants. 

When  it  is  once  determined,  that  a  married 
woman  has  a  separate  estate,  it  results  as 
matter  of  law,  that  she  has  to  the  fullest 
extent  the  incidental  power  to  make  it  li- 
able for  her  debts,  if  she  will,  unless  such 
power  is  denied,  or  limited,  or  in  some  way 
qualified,  expressly  or  impliedly,  by  the  in- 
strument creating  the  estate.  The  power  tc 
bind  the  estate  for  debts  is  incident  to  the 
jus  disponendi. 

There  is  no  express  denial,  limitation,  or 
qualification  of  this  power  by  the  deed  of 
settlement  in  the  present  case.  If  it  exists 
at  all,  it  must  arise  by  implication  only. 
The  property  settled  belonged  exchasxrely  to 
the  wife,  and  was  both  real  and  personal  es- 
tate, consisting  of  several  lots  in  the  city 
of  Richmond,  the  wife's  interest  in  her 
former  husband's  estate,  debts  due  her.  and 
furniture  and  a  stock  of  goods  on  hand  es- 
timated as  worth  about  ten  thousand  dol- 
lars. Provisions  of  the  deed,  conferring  upon 
the  wife  in  express  terms  the  amplest  pofrcr 
over  the  whole  property,  are  followed  bya 
clause,  which,  it  is  claimed,  is  restrictive  in 
its  operation  upon  the  preceding  clauses, 
and  limits  the  wife's  power  of  alienatioo. 
and  consequently  her  power  of  binding  the 
estate  for  debts  to  the  mode  of  disposilioQ 
prescribed  by  that  clause,  which  provides, 
that  the  trustee  "shall  sell,  convey,  transfer 
and  deliver  all  or  any  portion  of  the  property. 
estate  or  effects  conveyed  (by  the  d(eed>,«ttd 
the  rents,  issues,  and  profits  thereof,  to  sadi 
person  or  persons  as  (the  wife)  may  direct  by 
a  writing  signed  by  her  and  attested  by  two 

witnesses,  to  take  effect  during  her 
896       life;  or  by  a  writing,  *in  the  nature 

of  a  last  will  and  testament,  to  take 
effect  at  her  death." 

The  applicability  of  the  maxim,  expressio 
unius  est  exclusio  alterius,  in  the  determi- 
nation of  questions  arising  upon  the  con- 
struction of  marriage  settlements,  as  to  the 
mode  to  be  observed  by  the  wife  in  the  dispo- 
sition of  the  property  settled  to  her  use,  has 
led  to  much  discussion  and  a  great  contrarieqr 
of  decision  in  the  courts.  It  seems  to  hare 
been  applied  by  this  court  in  Williamson  r. 
Beckham.  8  Leigh  20.  and  rejected  in  Lee  r 
Bank  of  the  United  States,  9  Leigh  200,  andm 
Woodson  V.  Perkins,  5  Gratt.  345;  and  in  sub- 
sequent cases,  the  question  whether,  where 
the  instrument  creating  the  sepante  estate 
prescribes  a  mode  of  disposing  of  it,  the  pre 
scribing  of  that  mode,  without  negative 
words,  should  be  construed  as  intended  to 
exclude  any  other,  on  the  principle  of  the 
foregoing  maxim,  has  been  adverted  to  as 
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still  an  unsettled  question  in  this  State.  See 
Nixon  V.  Rose,  trustee,  12  Gratt.  425,  431,  432; 
McChesney  &  als.  v.  Brown's  heirs,  25  Gratt. 
^93,  401;  Justice  v.  English,  30  Gratt.  566,  571. 
The  determination  of  the  question  in  each 
particular  case,  however,  is,  at  last,  one  of 
construction,  and  while  the  maxim  referred 
to  is  of  general  utility,  yet,  as  has  been  re- 
marked, great  caution  is  requisite  in  dealing 
with  it;  for, as  Lord  Campbell  observed  in 
Saunders  v.  Evans.  8  H.  L.  Cases  720,  729,  "it 
is  not  of  universal  application,  but  depends 
on  the  intention  of  the  party  as  discernable 
upon  the  face  of  the  instrument  or  of  the 
transaction."  Broom's  Leg.  Max.  653  (marg.). 
Manifestly,  the  maxim  has  no  just  applica- 
tion to  the  case  in  judgment.  It  will  be  per- 
ceived from  an  examination  of  the  deed,  that 
a  large  ponJion  of  the  property  conveyed  con- 
sisted of  a  stock  of  goods  valued  at  $10,000. 
This  was  probably  the  most  valuable  part  of 
the    property  settled ;  though  it  does  not 

896  appear  what  *was  the  value  of  the 
other  property.  The  intention  is  plain- 
ly indicated  on  the  face  of  the  deed  to  "carry 
on"  the  business  of  merchandising,  which 
implies  daily  sales  of  goods,  and  to  purchase 
other  goods  with  the  proceeds  "or  with  any 
property,  estate,  effects  or  proceeds  thereof 
conveyed  by  the  deed."  Now,  it  would  seem 
impracticable,  if  not  absurd,  to  require  these 
sales  of  goods  to  be  made  in  the  mode  speci- 
fied for  the  sale  and  conveyance  of  the  prop- 
erty covered  by  the  deed.  I  think  therefore 
the  clause  in  question,  considered  with  ref- 
erence to  other  parts  of  the  deed  and  the 
nature  of  the  property,  was  intended  to  en- 
large the  powers  of  the  wife  so  as  to  enable 
her  by  her  sole  act  to  dispose  of  the  corpus 
of  her  real  estate,  which  she  could  not  other- 
wise alien  except  by  the  joint  deed  of  her- 
self and  her  husband,  and  that  it  was  not 
intended  to  restrain  or  to  limit  the  general 
power  of  disposition  which  she  retained  over 
her  personal  estate  and  the  rents,  issues, 
and  profits  of  the  real  estate.  Such  was  the 
construction  of  a  similar  clause  in  the  deed 
(in  most  respects  like  this)  in  Woodson, 
trustee,  v.   Perkins,  supra. 

So,  Mrs.  Lilienfeld  must  be  regarded  in 
equity  as  the  owner  of  an  absolute  interest 
in  the  property  under  the  deed  of  settlement, 
with  all  the  powers  of  a  feme  sole  as  to  the 
personal  estate  and  the  rents,  issues,  and 
profits  of  the  real  estate,  and  with  the  power 
to  make  disposition  of  the  corpus  of  the  real 
estate  by  her  sole  act  in  the  mode  prescribed 
by  the  deed,  or,  if  that  is  not  exclusive,  by 
the  joint  deed  of  herself  and  her  husband. 

With  such  rights  and  powers,  it  cannot  be 
doubted,  she  may  make  her  separate  estate 
liable  for  her  engagements,  if  she  will.  To 
create  a  specific  lien  on  her  real  estate,  by 
way  of  mortgage  or  deed  of  trust,  the  same 
mode  of  conveyance  would  be  requisite 

897  as  in  case  of   ♦the  absolute  sale  of   such 
estate.    But  her  general   engagements, 

made  with  reference  to  her  separate  estate, 
while  they  would  not  bind  her  personally  nor 
constitute  liens  on  the  estate,  in  a  strict 
sense,  would  nevertheless  create  a  liability 
of  a  general  character  which  a  court  of  equity 


would  enforce.  According  to  the  view  of 
Lord  Thurlow  in  the  leadmg  case  of  Hulme 
V.  Tenant,  1  Bro.  C.  C.  16,  as  interpreted  by 
Lord  Cottcnham  in  Owens  v.  Dickenson,  Cr. 
&  Ph.  R.  48,  53,  "the  separate  property  of 
a  married  woman  being  a  creature  of  equity,, 
it  follows,  that  if  she  has  power  to  deal  with 
it,  she  has  the  other  power  incident  to  prop- 
erty in  general — namely,  the  power  of  creat- 
ing debts  to  be  paid  out  of  it;  and  inasmuch 
as  her  creditors  have  not  the  means  at  law 
of  compelling  payment  of  those  debts,  a 
court  of  equity  takes  upon  itself  to  give  effect 
to  them,  not  as  personal  liabilities,  but  by 
laying  hold  of  the  separate  property,  as  the 
only  means  bv  which  they  can  be  satisfied." 
1  Lead.  Cas.  Eq.  (4th  Ed.),  Part  2,  side  p.  500. 

But  the  contract  of  the  wife  does  not  per  se 
and  of  necessity  create  such  a  liability.  To 
give  it  that  operation,  it  is  necessary  that  it 
should  be  entered  into  with  reference  to  and 
on  the  credit  of  the  separate  estate.  There 
must  be  an  intention  to  make  the  estate  li- 
able. It  need  not,  however,  be  express.  It 
may  be  implied.  It  is  implied  when  the  wife 
executes  a  bond,  note,  or  other  instrument 
for  the  payment  of  money,  either  as  prin- 
cipal, or  as  surety  for  another,  even  for  her 
husband,  no  undue  influence  being  used.  It 
has  been  repeatedly  so  decided  by  this  court. 
Burnett  &  wife  v.  Hawpe's  ex'or,  25  Gratt. 
481;  Darnall  &  wife  v.  Smith's  adm'r  & 
others,  26  Gratt.  878;  Garland  v.  Pamplin  & 
others,  4  Va.  Law  Journal  99,  32  Gratt.  305. 
The  endorsement  of  a  bill  or  note  falls 
398  within  the  same  ♦principle.  McHenry 
V.  Davies,  6  L.  R.  Eq.  596;  10  L. 
R.  Eq.  88  (1  Lead  Cas.  Eq.,  Part  2,  496, 
side  p.). 

It  is  admitted,  that  Mrs.  Lilienfeld  en- 
dorsed the  note  in  question,  and  it  is  clear 
that  she  intended  thereby  to  charge  her  sepa- 
rate estate;  but  it  is  said,  that  she  did  not 
intent  to  bind  her  estate  for  the  payment  of 
the  debt  of  the  complainants,  but  a  different 
debt  to  another  person  and  of  a  smaller 
amount.  Yet,  it  remains,  that  by  her  endorse- 
ment in  blank  of  the  note  in  controversy 
put  into  her  husband's  hands  for  use,  she  rep- 
resented to  the  complainants  that  her  estate 
should  be  bound  for  the  payment  of  what- 
ever sum  they  might  advance  to  her  hus- 
band or  give  him  credit  for,  and  the  com- 
plainants, relying  on  that  representation, 
and  ignorant  of  any  limitation  upon  the 
husband's  authority,  were  induced  thereby 
to  part  with  their  goods  to  the  husband  for 
the  amount  specified  in  the  note.  In  the  face 
of  these  facts,  Mrs.  Lilienfeld  cannot  now 
be  allowed,  as  against  the  complainants,  to 
say  that  her  intention  was  different  from 
what  by  her  acts  and  conduct  she  repre- 
sented it  to  them  to  be. 

I  am  of  opinion,  therefore,  that  the  sepa- 
rate estate  is  liable  for  the  amount  of  the 
note,  and  that  the  cause  should  be  reman- 
ded with  instructions  to  the  chancellor  to 
subject  said  estate  accordingly. 

But  as  the  bill  prays,  that  the  real  estate 
may  be  soW  to  pay  the  complainants'  debt, 
to  prevent  misapprehension,  it  is  proper  to 
state  m^^c  t^p^^^'^t^y  ^o  ^^^*  ^^^^"^  *^^  ^^^' 
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rate  estate  may  be  subjected  to  meet  the 
wife's  general  engagements.  The  rule,  which 
seems  to  be  the  established  doctrine  of  the 
English  chancery,  is  thus  laid  down  by  Lord 
Thurlow  in  Hulme  v.  Tenant:  "Determined 
cases"  says  his  lordship,  "seem  to  go  thus 
far,  that  the  generd;!  engagement  of  the 
wife  shall  operate  upon  her  personal  prop- 
erty,   shall  apply  to  the  rents  and  profits 

399  of  her  real  estate,  and  that  *hcr  trus- 
tees shall  be  obliged  to  apply  per- 
sonal estate  and  rents  and  profits  when  they 
arise,  to  the  satisfaction  of  such  general  en- 
gagement; but  this  court  has  not  used  any  di- 
rect process  against  the  separate  estate  of 
the  wife;  and  the  manner  of  coming  at  the 
separate  property  of  the  wife  has  been  by  de- 
cree to  bind  the  trustees  as  to  personal  es- 
tate in  their  hands,  or  rents  and  profits,  ac- 
cording to  the  exigency  of  justice,  or  the  en- 
gagement of  the  wife,  to  be  carried  into  ex- 
ecution. *  ♦  *  I  know  of  no  case  where  the 
general  engagement  has  been  carried  to  the 
extent  of  decreeing  that  the  trustees  of  her 
real  estate  shall  make  conveyance  of  that 
real  estate,  and  by  sale,  mortgage  or  other- 
wise, raise  the  money  to  satisfy  that  gen- 
eral engagement  on  the  part  of  the  wife."  1 
Lead.  Cas.  Eq.,  Part  2,  side  page,  509. 

In  the  United  States  adjudged  cases,  fol- 
lowing the  analogies  of  the  law  which  au- 
thorizes a  compulsory  sale  of  real  estate  for 
the  payment  of  debts  generally,  go  to  the 
length  of  ordering  such  sale  to  satisfy  the 
debt,  if  a  sale  be  necessary  for  such  satisfac- 
tion. See  cases  referred  to  in  1  Lead.  Cas. 
Eq.   (4th  Ed.)   Part  2,  752,  top  page. 

I  think  the  English  rule,  as  stated  by  Lord 
Thurlow,  is  substantially  correct,  and  there- 
fore to  satisfy  a  general  engagement  of  the 
wife  (and  by  general  engagement  I  here 
mean  an  engagement  made  with  reference  to 
her  separate  estate,  so  as  to  make  it  liable  in 
a  general  sense,  but  which  does  not  amount 
toa specific  lien  of  any  sortupon  such  estate), 
the  personal  property,  where  the  interest  of 
the  wife  is  absolute  and  there  is  no  restraint 
upon  the  alienation  of  such  property  imposed 
by  the  instrument  creating  the  separate  es- 
tate, may  be  sold  by  decree  of  the  court, 
and,  under  like  conditions,  the  rents  and 
profits  of  the  separate  real  property  may  be 
subjected;  and  to  that  end,  following  the 
analogy  of  the  law  so  far,  such  real 

400  estate  ♦may  be  leased  from  time  to 
time,  by  order  of  the  court,  until  the 

debt  out  of  the  rents  be  discharged;  but  in 
no  case.  I  think,  should  the  real  estate  or  any 
part  thereof  be  sold  by  decree  to  satisfy  the 
debt  of  the  wife  unless  such  debt  be  one 
secured  by  specific  lien  on  such  estate,  cre- 
ated in  a  mode  which  conforms  to  the  mode 
required  for  a  valid  disposition  by  her  of 
that  estate.  If  the  creditor  desires  to  bind 
the  real  estate  in  such  a  way  as  shall  autho- 
rize the  sale  of  it  for  the  satisfaction  of  his 
debt,  let  him  take  the  appropriate  security 
within  the  power  of  the  wife  to  give.  If  he 
fails  to  do  this,  equity  cannot  provide  him 
a  security  which  he  has  neglected  to  pro- 
vide for  himself.  These  principles  will  be 
observed  by  the  Chancellor  in  the  further 
proceedings  to  be  taken  in  the  cause. 


The  decree  was  as  follows: 
This  cause,which  is  pending  in  this  court 
at  its  place  of  session  at  Richmond,  having 
been  heard  but  not  determined  at  said  place 
of  session,  this  day  came  here  the  parties  by 
their  counsel,  and  the  court,  having  maturely 
considered  the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  appel- 
lee, Janette  Lilienfeld,  by  her  endorsement 
of  the  negotiable  promissory  note  in  the  bill 
and  proceedings  mentioned,  made  her  sepa- 
rate personal  estate  and  the  rents  and  profits 
of  her  separate  real  estate  (the  same  sepa- 
rate estate  described  in  exhibit  "B,"  filed 
with  the  bill  in  this  cause),  liable  in  equity 
to  the  appellants  for  the  payment  of  the 
sum  of  money  in  said  note  specified,  with  in- 
terest thereon  to  be  computed  from  the 
time  the  said  sum  became  payable  accord- 
ing to  the  tenor  of  said  note  until  payment 
and  the  costs  and  charges  of  the  pro- 
401  test  of  said  note;  and  *that  the  said 
chancery  court  should  have  proceeded 
to  subject  the  said  personal  estate,  and  the 
rents  and  profits  (but  not  the  corpus)  of  the 
said  real  estate,  so  far  as  may  be  necessary. 
to  the  payment  of  the  said  sum,  interest 
cost  and  charges;  and  consequently,  that 
the  said  decree  of  the  chancery  court,  dis- 
missing the  said  bill,  is  erroneous:  therefore, 
it  is  decreed  and  ordered,  that  the  said  decree 
be  reversed  and  annulled,  and  that  the  appel- 
lants recover  their  costs  by  them  expended 
in  the  prosecution  of  the  appeal  aforesaid 
here,  to  be  levied  of  the  separate  personal 
estate  and  the  rents  and  profits  of  the  sepa- 
rate real  estate  of  the  appellee,  the  said 
Janette  Lilienfeld:  and  this  cause  is  re- 
manded to  the  said  chancery  court  for 
further  proceedings  to  be  had  therein,  in 
order  to  final  decree,  in  conformity  with 
the  opinion  hereinbefore  expressed. 

And  it  is  further  ordered,  that  this  decree 
be  entered  by  the  clerk  of  this  court  on  the 
order  book  here  and  forthwith  certified  to  the 
clerk  of  this  court  at  its  place  of  session  at 
Richmond  and  entered  by  him  on  the  order 
book  there  and  certified  to  the  clerk  of  the 
chancery  court  of  the  city  of  Richmond- 
Decree   reversed. 


408       ^Brown,  Adm'r  v.   Campbell  ft  ak. 

July  Term,   1880,  WytheviUe. 
Absent    Moncure,    P. 

1.  Payment — Safllclener  of  Proof — €«•«  at 
Bar. — ^Under  the  circumstances  of  this  case  held, 
the  proof  is  sufficient  to  establish  the  payment  <d 
a  debt  on  which  judgment  had  been  rendered  wad 
execution  issued  twenty-three  years  before  the  i&if 
of  a  biM  to  enforce  the  payment  of  the  jodgmeat- 

2.  Jv4«ments— Bzeevtloaa— Uaaltatloa  •( 
Aotlons.* — Where  three   executions  hare  bee&i»> 


*Bxecvtlon — ^Retvm — Statvte  of  Uaalta- 
tlona. — In  Hamilton  t.  McConkey's  Adm*r,  83  Vi. 
533,  it  was  heki  that  under  Code  1860,  ch.  186.  12. 
the  limitation  within  which  an  alias  exeoMioa  may  be 
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sued  upon  a  jadirment  and  two  of  them  returned 
by  the  officer,  the  statute  of  limitations  is  twenty 
years  from  the  return  day  of  the  execution  on 
which  a  return  was  made. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Washington  county,  brought  in 
August,  1874,  by  Robert  A.  Brown,  adminis- 
trator de  bonis  non  of  Lewis  Smith,  deceased, 
against  James  C.  Campbell  and  others,  to 
subject  certain  lands  which  had  belonged  to 
said  Campbell,  to  satisfy  a  judgment  which 
had  been  recovered  by  William  King  Heis- 
kcll,  a  former  administrator  de  bonis  non  of 
said  Smith,  against  said  Campbell  and  C.  F. 
Trigg  as  surviving  partners  of  the  firm  of 
Trigg  &  Campbell,  for  $3,000  with  interest 
from  June  9,  1849,  subject  to  certain  credits. 
This  judgment  was  recovered  in  March, 
1856,  and  docketed  in  April  of  that  year; 
and  a  judgment  on  a  forthcoming  bond 
was  rendered  in  June,  1856.  The  plaintiff 
set  out  in  his  bill  the  different  qualifica- 
tions on  said  Smith's  estate,  and  among 
them  that  of  Heiskell;  that  two  or  three 
executions  had  been  issued  on  said 
408  last  ♦judgment,  and  two  of  them  had 
been  returned  unsatisfied.  And  he  ac- 
counts for  the  delay  in  bringing  this  suit  by 
the  stagnation  of  business  produced  by  the 
late  war,  and  by  the  confusion  and  inad- 
equate remedies  following  the  same. 

Campbell  demurred  to  the  bill,  pleaded  the 
statute  of  limitations,  and  in  his  answer 
averred  that  the  judgment  had  been  paid  by 
himself  in  1857  to  A.  T.  Litchfield.the  deputy 
of  the  coroner  of  the  county,  in  whose  hands 
the  third  execution  then  was;  and  that 
Litchfield  had  paid  over  the  money  to  Heis- 
kell. He  states  that  his  receipts  were  de- 
stroyed during  the  war,  and  he  refers  to 
entries  in  the  clerk's  office  .and  also  checks 
upon  the  bank  at  Abingdon  by  himself  to 
Litchfield  and  by  Litchfield  to  Heiskell,  in 
evidence  of  the  payment. 

The  cause  came  on  to  be  heard  on  the 
18th  of  October,  1879,  when  the  court  dis- 
missed the  bill.  And  thereupon  the  plaintiff 
obtained  an  appeal  to  this  court.  The  evi- 
dence is  sufficiently  set  out  in  the  opinion 
of  Judge  Anderson. 

Terry,  for  the  appellant. 

Campbell  &  Trigg,  f^r  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

The  court  is  of  opinion  that  R.  A.  Brown, 
the  appellant,  regularly  qualified  as  admin- 
istrator de  bonis  non,  of  the  estate  of  Lewis 
Smith,  deceased,  as  appears  by  an  attested 
copy  of  the  order  of  the  county  court  of 
Washington  county,  certified  to  this  court  by 
the  clerk  of    the  circuit  court  of   Washington 

issued  is  twenty  years,  where  there  is  "a  return  of 
an  officer";  and  whether  such  return  be  true  or 
false,  sufficient  or  insufficient,  is  not  a  question  which 
can  arise  under  said  section.  See  Code  of  1887, 
3577;  Barton's  Law  Practice  790,  note.  See  also 
Werdcnbangh  v.  Reid,  20  W.  Va.  596;  Eppes  v. 
Randolph.  2  Call.  125:  Stuart  v.  Hamilton,  8  Ivcigh 
503;     Taylor  ▼.    Spirdle.    2   Gratt.   44. 


county,  upon  a  writ  of  certiorari,  and  by 
the  affidavit  of Blackley,  Esq.,  of  coun- 
sel for  the  said  Brown. 

404  *The  court  is  further  of  opinion,  that 
it  appears  from  the  record,  that  there 

was  a  judgment  on  a  delivery  bond  of  James 
C.  Campbell  and  others  at  the  June  term, 
1856.  of  the  county  court  of  Washington 
county,  in  favor  of  William  King  Heiskell, 
administrator  de  bonis  non  of  Lewis  Smith, 
deceased;  and  that  three  executions  of  fieri 
facias,  were  successfully  issued  upon  said 
judgment,  and  that  if  there  was  a  return  by 
an  officer  upon  either  of  those  executions,  the 
limitation  of  the  statute  is  twenty  years  from 
the  return  day  of  the  execution,  on  which 
such  return  was  made.  There  is  no  direct  evi- 
dence of  a  return  on  either  of  said  executions. 
The  best  evidence  would  be  the  writ  of  fieri 
facias  itself,  with  the  endorsement  on  it  by 
the  officer.  But  the  records  of  the  office  were 
destroyed  by  fire,  and  the  presumption  is  that 
said  executions  were  destroyed  with  the 
other  records.  The  only  evidence  which  it 
seems  was  preserved  from  the  records  touch- 
ing the  matters  in  question,  is  the  judgment 
on  the  delivery  bond,  and  the  memorandum 
of  the  clerk  kept  in  his  office,  showing,  as 
we  take  it,  the  date  of  the  issue  of  each  ex- 
ecution; when  returnable;  and  that  the  first 
two  were  returned.  The  first  was  issued 
1856,  July  5th,  and  was  returned  August: 
the  second  issued  September  18th  same  year, 
and  was  returned  October:  the  third  issnea 
December  17th,  and  was  returnable  in  Jan- 
uary, 1857,  but  no  return  noted,  but  a  black 
mark  made  before  "January,"  indicating 
that  no  return  was  made. 

This  being  all  the  evidence,  and  in  conse- 
quence of  the  destruction  of  the  records  by 
fire,  it  is  impossible  for  the  plaintiff  to  ad- 
duce better  evidence  from  the  record,  we 
think  it  is  proper  to  rely  on  this,  and  that  it 
may  be  inferred  from  it,  that  the  first  two 
executions  were  returned  by  the  officer  un- 
satisfied; otherwise  the  successive  execu- 
tions would  not  have  been  issued  by 

405  the  ♦clerk,  and  we  may  presume  that 
the  officer  endorsed  his  return  on  them, 

as  required  by  law  to  do.  We  may  also  infer 
from  the  entry  made  by  the  clerk,  that  the 
third  execution  which  was  issued,  was  never 
returned.  The  court  is  of  opinion  therefore, 
that  the  bar  of  the  statute  does  not  apply  in 
this  case,  the  suit  having  been  brought 
within  twenty  years  from  the  return  day  of 
the  execution,  not  computing  the  time  that 
the  stay  law  was  in  operation. 

We  come  now  to  a  consideration  of  the 
case  upon  its  merits.  The  bill  alleges  that 
no  part  of  the  judgment  on  the  delivery 
bond  "has  ever  been  paid,  but  the  same  is 
yet  wholly  due  and  unpaid,  together  with 
the  interest  thereon."  The  answer  denies 
that  said  judgment  is  still  "subsisting  and 
unpaid,"  and  affirms  that  "on  the  contrary  it 
has  long  since  been  fully  paid  and  satisfied;" 
and  in  support  of  that  denial,  and  affirma- 
tion, he  details  the  circumstances.  He  says, 
that  when  the  last  execution  was  issued  on 
said  jurlflrtnent,  Alexander  C.  Manwell  was 
coron^^    act\t\g  as  sheriff ,  and  A.  T.   Litch- 
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field  was  his  deputy,  riding  in  the  lower  end 
of  Washington  county,  where  defendant  then 
resided.  That  the  execution  came  to  Litch- 
field's hands,  and  was  duly  levied  by  him  on 
defendant's  property;  but  before  sale  de- 
fendant paid  up  the  debt  in  full,  and  took 
receipts  from  him,  which,  when  he  entered 
the  military  service  of  the  Confederate  States 
in  1861,  he  placed  in  the  hands  of  A.  Davis, 
Esq.,  with  all  his  papers  connected  with  the 
business  of  Trigg  &  Campt>ell,  who  had  been 
selected  by  the  parties  as  their  agent,  to 
wind  up  the  business  of  the  concern:  and 
that  these  receipts  have  never  been  seen  by 
htm  since.  Davis  who  died  before  the  insti- 
tution of  this  suit,  he  says,  informed  him 
since  the  war,  that  said  receipts,  as  well  as 
other  papers,  were  burned  with  his  office  in 
Abingdon   in  December,  1864.    He  says 

406  ♦he  recollects  that  he  made  the  first 
payment  of  $700  from  the  sale  of  prop- 
erty, in  February  or  March,  1857 — as  the 
receipt  has  been  destroyed,  he  cannot  give 
the  exact  date.  The  last  payment  he  says 
was  made  with  money  borrowed  from  the 
Exchange  bank  in  Abingdon.  He  says  he 
paid  to  said  Litchfield  on  the  28th  of  March, 
1857,  $4,400,  by  checks  on  said  bank;  that 
being  the  amount  due  him  on  this  and  other 
claims,  which  he  held  against  him. 

The  foregoing  statement,  the  defendant 
made  in  his  answer  on  oath,  and  being  affir- 
mative matter,  it  must  be  supported  by  proof. 
But  proof  positive  and  direct  is  not  required. 
It  may  be  circumstantial  and  inferential. 
And  it  is  especially  reasonable  and  just  to 
rely  upon  such  evidence  in  defence  against 
a  stale  demand — when  the  claim  originated 
more  than  a  quarter  of  a  century  ago,  and 
when  more  than  twenty-three  years  have 
elapsed  since  the  last  execution  was  issued 
upon  the  judgment,  before  the  bringing  of 
the  present  suit  to  enforce  it,  and  the  rec- 
ords of  the  office  from  which  the  execution 
issued,  and  was  returnable,  have  been  de- 
stroyed by  fire.  In  such  a  case  it  must  be 
prestimed  that  many  of  the  original  parties 
and  witnesses  to  the  transaction  are  dead, 
and  that  if  any  are  living,  their  memory  of 
the  transaction  would  naturally  be  imper- 
fect, uncertain  and  unreliable. 

But  we  are  told  that  A.  T.  Litchfield,  the 
officer  in  whose  hands  the  execution  was 
placed,  and  to  whom  defendant  affirms  it 
was  fully  paid,  is  still  living,  and  competent 
to  testify  in  this  case,  and  plaintiffs  coun- 
sel earnestly  insist,  that  the  failure  of  the 
defendant  to  take  his  deposition  raises  a 
strong  presumption  against  the  justness  of 
his  defence. 

But,   speaking  for  myself,   he  was  equally 

as   competent  a  witness  for  the  plaintiflF  as 

for  the  defendant.    PlaintiflF  was    aware 

407  that  the  defendant  had  affirmed  on  *oath 
that   he  had  long  since  paid  the   debt   in 

full,  and  he  must  have  been  aware  that  he 
relied  on  strong  presumptive  evidence  in 
support  of  what  he  affirmed,  which,  unless 
rebutted,  might  be  effectual  to  maintain  his 
defence.  If  it  was  not  founded  in  truth,  it 
could  probably  be  shown  by  introducing:  the 
testimony  of  A.  T.  Litchfield.  Why  did  he 


not  take  his  deposition?  There  was  no  con 
flict  of  interest  between  them  to  deter  him 
and  no  community  of  interest  between  hiir 
and  the  defendant.  If  he  should  testify  ic 
favor  of  the  plaintiff  that  the  defendant  hac 
never  paid  him  the  execution  in  question,  oi 
any  part  of  it,  or  even  that  he  had  no  reed- 
lection  of  having  received  payment  of  it.  ot 
of  any  part  of  it.  from  the  defendant,  his 
testimony  could  not  prejudice  his  own  in- 
terests. It  would  seem,  therefore,  that  the 
failure  of  the  plaintiff  to  take  his  depositicr 
might  reasonably  raise  the  presumptijr 
that  he  did  not  take  it  because  he  was  ap- 
prehensive that  his  testimony  would  be 
against  him. 

But  the  relation  of  Litchfield  to  the  defend- 
ant was  different.  If  he  had  testified  that 
the  defendant  had  paid  him  the  money  ca 
the  execution  he  would  have  fixed  his  liabil- 
ity to  the  estate  of  Lewis  Smith  for  it.  And 
if  he  could  not,  in  consequence  of  the  loss  oi 
receipts,  after  such  a  lapse  of  time,  and  hi: 
absence  from  the  country,  or  the  death  oi 
witnesses,  establish  the  fact  that  he  had 
paid  the  money  to  W.  K.  Heiskell,  the  admin- 
istrator, he  might  be  held  liable  for  it;  for 
in  a  suit  against  him  bv  the  administrate: 
de  bonis  non  of  Lewis  Smith,  it  might  be 
held  that  he  would  not  be  a  competent  wit 
ness  to  testify,  Heiskell  being  dead,  that  Ik 
had  paid  the  money  to  him.  If  the  defend- 
ant had  then  called  on  him  to  testify  that 
he  had  paid  the  money  on  the  execution  to 
him,  it  would  have  been  to  testify  against 
his  own  interest.  It  would  seem  to  be.  thcr^ 

fore,  unreasonable  to  conclude  thatbe- 
408     cause  ♦the  defendant  did  not  take  the 

testimony  of  Litchfield,  and  risk  the 
making  a  party  his  witness,  who,  if  he  testi- 
fied in  his  favor,  would  testify  at  least  con- 
tingently against  his  own  interest,  that  i 
presumption  would  thereby  arise  against  the 
justness  of  his  defence.  The  inference.  I 
think,  is  more  reasonable  from  what  ap- 
pears, that  the  defendant's  counsel  were  con- 
fident that  the  plaintiff  could  not  maintair 
his  action  upon  the  record  as  it  was;  that 
A.  T.  Litchfield  being  a  nonresident  and  re- 
siding in  a  distant  State,  and  having  left  the 
country  perhaps  a  great  many  years  ago. 
and  not  having  his  attention  directed  i 
these  transactions  for  so  long  a  time,  and 
probably  not  having  preserved  his  papers- 
having  no  use  for  them  in  Missouri,  where 
he  had  made  his  home — might  probably  be 
unable  to  recall  those  transactions,  and  con- 
cluded to  submit  the  case  upon  the  record  as 
it  was,  which  they  deemed  sufficient.  an4 
not  incur  the  trouble  and  expense  of  taking 
the  deposition  of  Mr.  Litchfield  in  Missouri, 
to  do  which  it  might  have  been  necessary  to 
send  an  agent  there  to  take  his  deposition, 
and  to  refresh  his  memory  of  transactions 
which  occurred  so  long  ago,  and  which  had 
probably  for  many  years  been  entirely  dis- 
missed from  his  mind.  Under  all  the  cir- 
cumstances, though  it  would  be  more  satis- 
factory to  have  his  testimony,  I  think  no 
presumption  can  be  raised  unfavorable  to 
the  defendant  in  consequence  of  his  not 
having  taken  it. 
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Does  the  circumstantial  and  presumptive 
evidence  support  the  affirmative  allegations 
of  the  answer,  that  the  debt  has  been  paid? 

The  judgment  was  obtained  in  March, 
1856,  in  favor  of  William  Heiskell,  adminstra- 
tor  de  bonis  non  of  Lewis  Smith,  and  there 
seems  to  have  been  no  disposition  on  the 
part  of  the  plaintiflF,  after  he  obtained  judg- 
ment, to  extend  indulgence  to  the  de- 
408  fendants.  *An  execution  was  promptly 
issued,  a  delivery  bond  taken,  which  it 
is  presumable  made  the  debt  perfectly  secure, 
and  a  judgment  rendered  thereon  at  the  June 
term  following.  Upon  this  judgment  execu- 
tions were  issued  in  rapid  succession — one  on 
the  5th  of  July,  one  on  the  18th  of  Septem- 
ber, and  the  third  on  the  ITth-  of  December. 
The  first  two  were  returned  unsatisfied,  as 
we  have  inferred,  in  favor  of  the  plaintiff. 
Why  the  sheriff  did  not  make  the  money  on 
them  does  not  appear.  The  last  execution, 
wkich  issued  in  December,  was  made  return- 
able in  January  following,  which,  if  the  date 
of  the  issuing  and  of  the  return  is  accurately 
stated,  did  not  allow  the  officer  sufficient 
time  to  make  a  levy  and  sale  of  the  property 
before  the  return  day.  The  defendant  avers 
in  his  answer  that  the  levy  was  made  on  his 
property,  and  that  before  sale,  which  the 
sheriff  (having  levied)  had  a  right  to  make 
after  the  return  day,  he  paid  the  debt  and 
satisfied  the  execution  in  full.  But  the 
plaintiff  by  requiring  the  execution  to  be 
returnable  so  quickly,  showed  a  determina- 
tion to  force  the  collection  of  the  debt  with- 
out further  delay.  If  this  last  execution  was 
returned  to  the  office  it  must  have  been  burnt 
with  the  other  records;  and  it  is  fair  to  pre- 
sume that  it  was  satisfied,  as  no  other  execu- 
tion was  ever  issued  thereafter,  or  any  de- 
mand made  for  payment  from  that  time 
until  the  bringing  of  this  suit — more  than 
twenty-three  years  afterwards.  How  the  con- 
duct of  the  plaintiff  in  pressing  the  payment 
of  his  debt,  from  the  date  of  his  original 
judgment  up  to  December,  1856,  can  be  re- 
conciled with  his  never  issuing  another 
execution  afterwards,  or  making  any  de- 
mand or  effort  to  collect  it  for  twenty-three 
years,  except  upon  the  hypothesis  that  the 
last  execution  he  issued  was  satisfied,  as 
the  answer  solemnly  affirms,  is  inconceiv- 
able. 
410  *The  answer  is  supported  m  its  de- 
tails by  the  record  as  far  as  we  have 
it,  and  by  the  written  evidence.  His  first 
payment  he  says  was  $700.  He  cannot  re- 
member the  precise  date,  because  the  receipt 
he  took  from  the  officer  was  destroyed  in  the 
burning  of  Mr.  Davis'  office  in  Abingdon, 
with  whom  he  had  left  it.  It  was  said  there 
is  no  proof  in  the  record  of  the  burning  of 
Mr.  Davis'  office.  An  occurrence  of  such 
notoriety  as  that,  and  the  subsequent  death 
of  Mr.  Davis  of  Abingdon,  we  may  pre- 
sume was  known  to  the  judge  of  that  cir- 
cuit, and  needed  no  proof.  But  he  recollected 
that  he  raised  the  money  bv  selling  property, 
and  made  the  payment  in  February  or  March, 
1857.  The  record  shows  that  the  execution 
was  issued  on  the  17th  of  December,  1856, 
and  the  presumption  that  the  officer  did  his 


duty,  and  made  the  levy  before  the  return 
day,  goes  to  support  the  affidavit  of  the  de- 
fendant, and  the  sale,  it  is  not  probable, 
could  have  been  made  before  February  or 
March.  It  was  never  made;  and  the  pre- 
sumption is,  it  would  have  been  made,  s  the 
execution  had  not  been  satisfied,  as  affirmed 
in  the  answer.  It  is  in  proof  also  that  the 
officer  had  another  execution  in  his  hands 
against  the  defendant,  and  received  from 
him  on  the  28th  of  March,  1857,  checks  to 
the  amount  of  $4,400  on  the  Exchange  baik 
of  Virginia  in  Abingdon,  which  is  shown  by 
the  production  of  the  checks  themselves, 
written  across  the  face  "paid;"  and  the  said 
officer  on  the  30th  of  March,  two  days  after, 
paid  to  C.  G.  Bekem  $2,044.16,  which  was 
evidently  paid  in  satisfaction  of  an  execu- 
tion which  said  officer  had  in  his  hands 
against  the  defendant  and  others  in  favor  of 
William  B.  Neil,  and  which  was  returned  "sat- 
isfied, and  the  money  paid  to  plaintiffs'  attor- 
ney as  per  receipt  within."  On  the  same  day, 
30th  of  March,  1857,  the  said  A,  T.  Litch- 
field paid  to  William  K.  Heiskell  $2,280.65 
by  a  check  on  the  said  Exchange 
411  bank,  as  shown  by  the  ♦check,  which 
is  marked  "paid."  And  these  two  checks 
amount  together  to  $4,324.81,  which  the 
checks  he  received  from  the  defendant  two 
days  before,  put  him  in  funds  sufficient  to  pay, 
with  a  surplus  of  about  $75.  It  is  a  circum- 
stance also  entitled  to  be  considered,  that  in 
January,  1857,  Heiskell  upon  settlement  of 
his  administration  of  Smith's  estate,  was  in 
advance  to  said  estate,  and  was  individually 
entitled  to  the  amount  less  $6  or  $7  paid  him 
by  Litchfield,  the  payment  of  which  satisfied 
what  was  due  him  from  the  estate  of  Lewis 
Smith,  and  the  payment  to  him  by  Litchfield 
of  $6  or  $7  more  tends  to  show  that  it  w^s 
intended  to  satisfy  whatever  was  due  on  the 
execution  against  the  defendant,  who  had 
supplied  him  with  funds  ample  to  pay  the 
whole.  It  is  incredible  that  the  check  given 
by  Litchfield  to  Heiskell  for  $2,280.65  was 
not  applied  to  the  ijayment  of  the  executi^  n 
of  Heiskell,  administrator,  against  the  de- 
fendant, and  that  it  was  not  paid  out  of  the 
check  which  Litchfield  had  received  two 
days  before  from  the  defendant.  And  it  be- 
ing for  so  many  dollars  and  so  many  cents 
implies  that  it  was  for  whatever  was  due 
upon  the  execution;  otherwise  it  would 
have  been  given  for  a  rourd  sum,  and  it 
tends  to  support  the  affirmation  of  the  de- 
fendant's answer,  that  he  had  paid  $700  be- 
fore. And  this  conclusion  that  the  said  check 
was  in  full  satisfaction  of  the  execution,  is 
further  confirmed  by  the  fact  that  no  other 
execution  was  afterwards  issued  or  demand 
made  for  any  balance,  which  certainly  would 
have  been  done  if  ihe  whole  execution  ba4 
not  been  satisfied  by  the  check  of  $2,280.65. 
I  am  of  opinion  that  the  facts  and  rircum- 
stances  as  shown  by  the  record, considered  in 
connection  with  the  staleness  of  the  demand, 
and  the  delay  in  asserting  the  claim,  though 
not  entirely  satisfactory,  do  raise  a  prepon- 
derating presumption  in  support  of  the 
41S  s-v^Qi-n  *affirmation  of  the  defendant  m 
his  a^iiS'''^^""^^*^  ^«  ^*s  paid  the  debt, 
ASS 
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and  that  there  is  no  error  in  the  decree  dis- 
missing the   plaintiff's  bill.     For  the   fore- 
going reasons,  I  am  of  opinion  to  affirm  the 
decree  of  the  circuit  court,  with  costs. 
Decree  affirmed. 


418 


*Davi8  &  als.  v.  Franke. 

July  Term,    1880,   Wythcville. 
Absent    Moncurt,    P. 

1.  AjmmMXt  and  Battery — Trespass  oa  Case 
— Oaiaages — B^ldenoe. — In  an  action  of  tres- 
pass oa  the  case  for  assault  and  battery,  the  de- 
fendant, under  the  general  issue,  may  give  in  evi- 
dcace  matters  which  merely  go  to  the  quantum  of 
damages,  by  way  of  palliating  the   offence. 

a.  Sanse — Sanse — ProTOcatlon — Bvldence.* 
— ^While  it  is  true,  that  where  the  defendant  in 
such  action  relies  upon  provocation  as  a  defence, 
he  is  limited  to  such  recent  acts  as  will  raise  the 
presumption  that  the  assault  was  committed  in  heat 
of  blood,  excited  by  the  conduct  or  declarations  of 
the  plaintiff;  yet  where  the  plaintiff  makes  the  of- 
fensive acts  or  declarations  committed  or  said  by 
him,  long  anterior  to  the  assault,  a  part  of  the  res 
gestae,  by  repeating  or  alluding  to  them  at  the  time, 
in  a  manner  which  indicates  a  repetition,  renewal 
of,  or  persistence  in  them,  they  are  admissible  in 
evidence  on  behalf  of  the  defendant;  and  this  is 
so,  even  where  one  of  the  acts  of  the  plaintiff  was 
a  libel  against  the  defendant,  for  the  publication 
of  which  the  defendant  had  already  recovered 
damages. 

8.  Saaae — Sam^ — Same — Sanse. — In  a  joint 
action  of  trespass  against  several  defendants,  it  is 
competent  to  show  a  provocation  received  by  only 
one  of  them. 

4.  'Witnesses  —  Impeaehlnv — ^Practlce.t  — 
Where  the  object  of  testimony  offered  is  to  im- 
peach a  witness  by  proof  of  statements  previously 
made  inconsistent  with  uis  testimony  on  the  trial;  or 
to  discredit  him,  by  proof  oi  an  attempt  to  fabri- 
cate testimony;  the  foundation  for  such  impeach- 
ing or  discrediting  testimony  must  be  first  laid  by 
an  examination  of  the  witness  sought  to  be  im- 
peached, with  reference  to  such  inconsistent  state- 
ments or  improper  conduct,  and  these  rules  are  as 
applicable  where  a  jHaintiff  is  the  witness  sought 
to  be   impeached  as  in   other   cases. 

414  *^'  Same  —  Same — Bvldence — Admis- 
sibility.— A  witness  is  asked  if  he  knew 
the  general  character  of  the  plaintiff  for  truth  and 
veracity?  and  replies,  that  he  had  known  him  six 
or  seven  years,  and  knew  his  general  character  for 
truth  and  veracity  as  well  as  any  other  man's 
character  against  whom  he  had  never  heard  any- 
thing alleged.  That  he  had  never  heard  plain- 
tiffs character  called  in  question.  This  was  proper 
evidence  to  go  to  the  jury. 

6.  Same — Same — Same — Same. — A  plaintiff,  for 
the    purpose   of   sustaining   his   character    for    truth 


*Res  Gestae. — As  to  what  is  admissible  as  part 
of  the  res  gestae  in  an  action  for  assault  and  bat- 
tery, see  Ward  v.  White,  86  Va.  212,  citing  the  prin- 
cipal case;    2  Am.  &  Eng.  Enc  of  Law  pp.  996,  998. 

fWltnesses  —  Impeachment  of  —  Laying 
Foundation.— See  4  Min.  Inst.  (2nd  Ed.)  775. 
776;  Unis  v.  Charlton,  12  Gratt.  494;  State  v.  Good- 
win,    32   W.   Va.    177,    10   Enc.   of  PI.   &  Pr.  281. 


and  veracity,  introduced  a  witness  who  had  lived 
near  kim,  and  who  testified  that  he  had  never 
heard  anything  against  his  veracity  until  this  and  a 
former  suit  by  one  of  the  defendants  against  ^ais- 
tiff  had  been  instituted.  On  cross-examinatioa. 
defendant  asked  witness,  "if  he  had  not  heard  a 
number  of  plaintiff's  neighbors  testify  in  both  mns 
that  they  were  acquainted  with  plaintilPs  character 
for  truth  and  veracity;  that  it  was  bad.  and  the; 
would  not  believe  him  on  oath?**  The  answer  \t 
this  question  was,  on  motion  of  the  pigiwrpC 
properly   excluded  from    the   jury. 

This  was  an  action  of  trespass  on  the  case 
in  the  circuit  court  of  Smyth  county,  brought 
by  H.  G.  Franke  against  William  M.  Davis. 
D.  T.  Davis,  J.  K.  Davis  and  N.  T.  G.  Fair, 
to  recover  damages  for  an  assault  and  bat- 
tery made  upon  him  by  the  defendants.  Is- 
sue was  made  up  on  the  plea  of  "not  guilty"; 
and  on  the  trial  of  the  case,  the  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  $3,500; 
upon  which  the  court  entered  a  judgment 
against  the  defendants,  except  Fair,  witk 
interest  from  the  date  of  the  judgment,  and 
costs.  And  the  defendants  obtained  a  writ 
of  error. 

On  the  trial  the  defendants  took  five  bills 
of  exception  to  rulings  of  the  court  exclud- 
ing evidence  offered  by  them. 

After  the  plaintiff  had  offered  evidence  to 
prove  that  the  assault  was  made  upon  him  by 
the  defendants,  on  the  4th  of  October,  1875. at 
a  warrant  trying  before  James  V.  McDonald, 
a  justice  of  the  peace,  in  which  I.  K.  Davis 
and  William  M.  Davis  and  the  plaintiff  were 
the  parties;  the  defendants  offered  in 
416  evidence  in  ^mitigation  of  damages  a 
postal  card  which  had  been  sent  throuGrh 
the  mail  by  the  olaintiff  to  the  justice,  abcot 
the  case  of  William  M.  Davis  against  him 
then  pending  before  the  justice,  a  short  time 
previous  to  the  assault.  The  postal  card  is 
not  in  the  record,  but  there  is  sufficient  evi- 
dence, it  was  very  offensive.  And  the  defend- 
ants also  offered  to  read  to  the  jury  for  the 
same  purpose  a  publication  in  the  Marion 
Herald,  made  by  the  plaintiff  against  said 
defendant  William  M.  Davis,  several  months 
previous  to  the  assault,  as  follows: 

"Having  been  asked  by  a  number  of  per- 
sons if  I  had  accused  W.  M.  Davis  of  swear- 
ing falsely,  I  will  state  that  I  did  say  that 
it  was  proven  that  he  had  ^iven  false  and 
incorrect  evidence  in  a  certain  controversy. 
and  that  I  said  so  to  his  face  before  witnes- 
ses; and  that  he  was  trying  (while  a  justict 
of  the  peace)  to  collect  money  from  me  un- 
lawfully; and  to  all  whom  it  may  properly 
concern  the  proof  will  be  furnished. 

"H,    G.    Franke." 

July  6th,  1875. 

It  appeared  that  the  day  had  been  fixed  for 
the  trial  of  a  warrant  between  J.  FC  Davis 
and  the  plaintiff,  and  for  hearing  two  appli- 
cations by  Franke  for  new  trials  in  cases  be- 
tween William  M.  Davis  and  himself,  and 
after  the  case  of  T.  K.  Davis  v.  Franke  was 
concluded,  the  question  of  granting  new  trials 
in  the  two  cases  of  William  M.  Davis  r. 
Franke.  came  up  on  the  application  of  Frank-e ; 
and   Davis   brought  forward  witnesses  to  un- 
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peach  the  character  of  said  Franke  for  truth, 
to  overthrow  his  affidavit  for  a  new  trial; 
when  Franke  asked  for  time  to  get  witnesses 
to  sustain  his  character,  he  saying  in  reply 
to  an  imputation  cast  upon  him  by  J.  K. 
Davis  he  had  established  his  good 
416  ♦character  by  a  number  of  the  best  men 
in  the  county  not  long  since,  and  could 
say  that  some  others  had  not,  but  failed. 
Then  J.  K.  Davis  said:  "I  suppose  you  ha^ie 
allusion  to  that  publication  in  the  paper,  and 
card";  to  which  Franke  made  no  reply,  and 
immediately  thereafter  William  M.  Davis 
commenced  to  strike  him  with  a  switch,  and 
J.  K.  Davis  struck  him  about  the  same  time. 

The  defendants  then  offered  in  evidence 
the  said  postal  card  and  publication  in  miti- 
gation of  damages;  but  the  court  excluded 
the  evidence,  and  the  defendants  excepted. 
This  is  their  first  exception. 

In  the  further  progress  of  the  trial,  the 
defendants  asked  the  witness  who  had 
spoken  of  the  postal  card,  to  what  postal 
card  he  referred;  without  asking  its  con- 
tents; but  the  plaintiff  objected  to  the  wit- 
ness answering  the  question;  and  the  court 
sustained  the  objection,  and  refused  to  per- 
mit the  witness  to  answer;  and  the  defend- 
ants excepted.  This  is  defendants'  second 
exception. 

.  The  grounds  of  the  other  exceptions  arc 
stated  in  the  opinion  of  Judge  Staples. 

J.  P.  Sheffey  and  F.  S.  Blair,  for  the  ap- 
pellants. 
J.  H.  Gilmore,  for  the  appellee. 

STAPLES,  J.    The  authorities  are  gener 


if  the  provocation  was  communicated  to  the 
defendant  immediately  preceding  the  as- 
sault it  is  admissible  in  evidence.  Gaither 
V,  Blowers,  11  Mary'd  R.  536. 

And  so  where  the  acts  done  or  words 
spoken  some  time  previous  to  the  assault 
are  a  part  of  a  series  of  provocation  repeated 
and  continued  up  to  the  time  of  the  assault, 
they  may  be  received.  Stetlar  v.  Nellis,  60 
Barb.  R.  524;  42  How.  Prac.  R.  103. 

In  Rawlings'  case,  1  Leigh  581,  the  gen- 
eral court  while  declaring  that  the  rule  in 
civil  and  criminal  cases  is  the  same,  and 
that  acts  of  provocation  received  so  recently 
the  blood  has  not  had  sufficient  time  to  cool 
are  only  admissible  in  mitigation  of  damages, 
seemed  to  concede  that  where  at  the  time  of 
the  assault  allusion  is  made  to  the  provo- 
418  cation  previously  given,  *the  evidence 
is  admissible  as  explanatory  of  the  na- 
ture of  the  assault;  provided  the  connection 
between  it  and  the  antecedent  provocation 
plainly  appears.  In  Field  on  Damages,  5 
116,  it  is  said,  that  generally  where  vindic- 
tive damages  for  willful  injuries  to  the  per- 
son are  claimed,  the  defendant  shall  not  be 
restricted  to  matters  which  took  place  at 
the  very  time  of  the  injury  complained  of. 
But  he  has  a  right  to  show  the  jury  the  true 
relation  of  the  parties,  and  the  facts  and 
circumstances  relating  to  the  act,  in  order 
that  they  may  determine  how  far  the  act 
was  wanton,  vindictive  or  malicious,  or  how 
far  it  is  extenuated.  See  also  Dolan  v.  Pa- 
gan. 63  Barb.  R.  73. 

It  would  seem  to  be  clear,  therefore,  that 
the  rule  which  restricts  the  proof  to  acts  of 


ally  agreed  that  in  an  action  of  trespass  and  recent  provocation  is  not  at  all  infringed  by 
assault  and  battery  the  defendant  may  under  j  evidence  of  acts  or  declarations  long  anter- 
the  general  issue  give  in  evidence  matters  ior  to  the  assault,  when  the  plaintiff  himself 
which  go  merely  to  the  quantum  of  damages  makes  them  a  part  of  the  res  gestae  by  re- 
by  way  of  palliating  the  offence.  Where  the  '  peating  or  by  alluding  to  them  at  the  time,  in 


defendant  relies  upon  provocation  it  must 
be  so  recent  as  to  raise  the  presumption  the 
assault  was  committed  in  heat  of  blood  ex- 
cited by  the  conduct  or  declarations  of  the 
plaintiff.  The  rule  which  confines  the 
417  defendant  ♦to  proof  of  recent  provo- 
cations received  from  the  plaintiff  is 
subject  to  modifications  which  more  or  less 
qualify  the  rule  according  to  the  particular 
circumstances  of  each  case.  In  Fraser  v. 
Berkely,  32  Eng.  C.  L.  R.  658,  it  appeared, 
that  the  assault  was  made  three  or  four  days 
after  the  publication  of  the  libel.  Lord  Ab- 
inger  said  the  law  would  be  an  unwise  law 
if  it  did  not  make  allowance  for  human  in- 
firmities ;  and  if  a  person  commit  violence  at 
a  time  when  he  is  smarting  under  immediate 
provocation  that  is  matter  of  mitigation.  He 
further  said,  that  in  the  case  before  him  as 
the  blood  has  had  time  to  cool,  the  parties, 
if  deatk  ensued,  would  be  guilty  of  murder. 
The  provocation  three  days  before  would  not 
have  availed  them  for  going  deliberately 
three  days  after  to  take  their  vengeance.  At 
the  sanac  time  he  said  "it  appears  to  me  too 
severe  to  say  you  should  not  look  at  the 
cause  which  induced  the  assault."  In  other 
cases  it  has  been  held  that  although  a  con- 
siderable time  may  have  elapsed  between 
the  provocation  and  the  date  of  the  assault. 


a  manner  which  indicates  a  repetition  or 
renewal  of,  or  persistence  in,  the  offensive  act 
or  declaration.  An  allusion  to  an  insult 
previously  given  may  justly  exasperate  as 
much  as  the  insult  itself.  The  fact  that  the 
defendant  has  before  submitted  in  silence  to 
an  indignity  may  but  serve  to  give  the  sub- 
sequent allusion  the  sharper  sting.  When 
that  allusion  is  made  in  an  offensive  man- 
ner, no  other  conclusion  can  be  drawn  than 
that  a  renewal  or  repetition  of  the  original 
offense  was  intended.  At  all  events  where 
there  is  doubt  as  to  the  meaning  of  the 
party,  it  is  a  matter  peculiarly  proper  for 
the  jury  to  determine  whether  the  defend- 
ant in  making  the  assault  was  acting  under 
the  provocation  then  received. 

In  the  case  before  us  several  of  the  wit- 
nesses concur  in  saying  that  the  plaintiff 
just  before  the  affray,  said  he  had  proved  a 

good  character  by  a  number  of  citi- 
419     zens,  ♦which  he  could  say  some  others 

bad  not:  thereupon  one  of  the  defend- 
ants, J.  K.  Davis,  remarked  to  th«  plaintiff 
— I  suppose  you  refer  to  that  postal  card, 
or  as  others  have  it.  to  that  publication  in 
the  paper— and  card;  to  which  the  plaintiff 
made  no  repW:  and  immediately  thereafter 
Williarti  M-  D^vis,  another  of  the  defend- 
ants, Co^jYt^^^^*^  striking  the  plaintiff  with 
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the  switch.  After  this  and  other  testimony 
was  adduced  the  defendant  offered  to  read 
to  the  jnry  two  libellous  communications 
written  by  the  plaintiff,  injuriously  reflect- 
ing upon  the  character  of  the  defendant 
William  M.  Davis.  One  of  these  communi- 
cations written  upon  a  postal  card  was  ad- 
dressed to  the  justice  of  the  peace  before 
whom  there  were  pending  warrants  between 
these  parties.  It  does  not  appear  when  this 
card  appeared.  Defendants  offered  to  show 
it  was  a  short  time  previous  to  the  assault. 
The  newspaper  publication  appeared  two  or 
three  months  before  the  assault.  On  the 
one  side  it  is  insisted  that  the  plaintiff  had 
no  reference  to  the  previous  publication; 
that  his  language  was  not  susceptible  fairly 
of  any  such  construction ;  that  the  defendants 
had  previously  conspired  to  attack  the  plain- 
tiff, and  the  alleged  provocation  that  day  was 
a  mere  pretext,  and  had  nothing  to  do  with 
the  attack.  On  the  other  hand  it  is  insisted, 
.that  the  plaintiff  must  have  referred  to  the 
previous  publication,  for  when  he  was  charged 
with  having  done  so,  he  did  not  deny  it,  and 
he  was  careful  not  to  deny  it  when  he  was 
examined  as  a  witness  in  this  case;  that  Wil- 
liam M.  Davis  so  understood  the  allusion, 
and  the  silence  of  the  plaintiff  when  charged 
with  it,  justified  him  in  so  understanding  and 
acting  upon  it  And  furthermore  that  there 
is  not  a  scintilla  of  evidence  even  tending  to 
show  any  conspiracyor  preconcerted  purpose 
among  the  defendants  to  attack  the  plaintiff 
that  day;  and  if  William  M.  Davis  had  any 

such  design  be  had  obviously  aban- 
420     doned  ♦it,  for  he  was  apparently  in  a 

good  humor,  and  trying  to  settle  and 
adjust  all  matters  of  difference,  until  the 
plaintiff  made  the  allusion  to  the  libellous 
publication  already  referred  to.  And  then  it 
was  he  commenced  the  attack.  It  must  be  ad- 
mitted there  is  a  good  deal  of  evidence  in  the 
record  to  support  this  view.  At  all  events 
amid  such  a  conflict  of  testimony  the  question 
was  peculiarly  proper  for  the  consideration 
of  the  jury.  If  the  plaintiff  did  in  fact  ajlude 
to  the  alleged  libellous  communications,  and 
was  so  understood  by  the  defendant  William 
M.  Davis,  and  the  latter  in  making  the  at- 
tack was  prompted  by  what  he  might  justly 
consider  a  repetition  of  the  insult  or  an  of- 
fensive reference  to  it,  it  was  necessary  and 
proper  that  these  communications  should 
be  laid  before  the  jury,  that  they  might  un- 
derstand the  nature  of  the  provocation  un- 
der which  the  defendant  acted. 

It  has  been  justly  said  that  the  affairs  of 
men  consist  of  a  complication  of  circum- 
stances so  intimately  interwoven  as  to  be 
hardly  separable  from  each  other.  Each 
owes  its  birth  to  some  preceding  circum- 
stance, and  in  its  turn  becomes  the  prolific 
parent  of  others;  and  each  during  its  exist- 
ence, has  its  inseparable  attributes  and  its 
kindred  facts  materially  affecting  its  charac- 
ter, and  essential  to  b«»  known  in  order  to  a 
right  understanding  of  its  nature.  These 
surrounding  circumstances  constituting  a 
part  of  the  res  gestae  may  always  be  shown 
to  the  jurv  in  connection  with  the  principal 
fact.    In  Rawson  v.  Haigh,  2  Bing.  R.  104, 


9  Moore  R.  217,  S.  C,  Mr.  Justice  Parke  said, 
it  was  impossible  to  tie  down  to  time,  the 
rule  as  to  declarations,  and  that  if  connect- 
ing circumstances  exist,  a  declaration  may 
even  at  a  month's  interval  form  part  of  the 
whole  res  gestae.  1  Wharton  on  Evidence, 
sec.  589,  583,  and  cases  cited.    And  when  ao 

altercation  grows  out  of  an  offensive 
481     allusion  to  a  previous  declaration  *or 

communication,  it  is  absolutely  essen- 
tial to  the  purposes  of  justice,  the  nature  of 
the  communication  or  declaration  should 
be  known  as  explanatory  of  the  conduct  of 
the  parties. 

It  has  been  further  said  that  the  defend- 
ant William  M.  Davis  has  already  recov- 
ered judgment  against  the  plaintiff  on  ac- 
count of  the  publication  of  the  alleged  libels, 
and  now  to  permit  him  to  rely  upon  the 
same  matter  in  mitigation  of  damages,  would 
amount  in  effect  to  double  satisfaction.  In 
the  first  place  there  is  nothing  in  the  pres- 
ent record  showing  any  such  recovery  or 
even  the  institution  of  any  such  action.  This 
court  of  course  cannot  take  notice  of  the 
mere  suggestions  of  counsel  on  that  subject 
But  even  if  it  appeared  that  the  defendant 
had  recovered  judgment  for  the  alleged  li- 
bel that  fact  would  not  of  itself  preclude  his 
from  relying  upon  it  in  the  present  action. 
Suppose  he  has  -recovered  damages  for  the 
libel,  why  may  he  not  show  he  acted  under 
the  same  provocation  in  making  the  assault. 
It  is  a  matter  for  the  jury,  who  having  all 
the  facts  before  them  may  graduate  their 
damages  accordingly,  and  do  justice  be- 
tween the  par^^i'^s  ^^--'^  ♦'i<>ugh  he  reco%er 
mages  for  the  libel,  he  has  still  the  rieM 
to  show  the  attack  was  not  wanton.  The 
rule  seems  to  be  that  where  the  libel  is  the 
subject  of  a  cross-action  and  recovery,  the 
defendants  ought  not  to  derive  much  ad- 
vantage from  it  in  mitigation  of  damage? 
As  in  other  actions  of  tort  no  inflexible  rale 
can  be  laid  down,  where  so  much  depends 
upon  the  character  of  the  libel,  the  nature 
of  the  assault,  and  the  conduct  of  the  par- 
ties. 

It  is  clear  therefore  that  the  circuit  court 
erred  in  rejecting  the  evidence  set  out  ir 
the  first  bill  of  exceptions,  unless  indeed 
that  evidence  was  inadmissible  upon  another 
ground  now  to  be  stated.  And  that  is  in  a 

joint  action  of  trespass  against  several 
4dS    defendants.    It    ♦is    not    competent  to 

show  a  provocation  received  by  one  of 
them.  It  is  insisted  that  in  a  joint  action 
the  jury  must  always  assess  joint  damage?. 
whether  the  defendants  plead  jointly  or  sev- 
erally; and  in  such  case  the  plaintiff  is  en- 
titled to  damages  against  the  most  cr'n^HV 
And  further,  inasmuch  as  the  malignarl 
motive  of  one  of  the  defendants  cannot  be 
made  the  ground  of  agjrravating  the  dam- 
ages against  the  other  defendant,  the  con- 
verse of  the  proposition  must  be  true — that 
a  provocation  received  by  one  cannot  be  re- 
lied upon  to  shield  the  others  who  acted 
without  excuse  or  provocation. 

The  correctness  of  these  propositions  need 
not  be  controverted  herA.  The  enquiry  stiH 
arises,  how  are  the  jury  tD  determine  who  is 
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the  most  culpable  unless  they  have  all  the 
evidence  before  them.  The  defendant  who 
has  received  the  greatest  possible  provoca- 
tion may  to  all  appearances  be  the  most 
culpable  in  the  assault.  If  all  the  proof  of  the 
provocation  received  by  him  is  excluded,  the 
jury  must  of  course  graduate  their  damages 
by  their  estimate  of  his  guilt,  although  there 
are  the  strongest  mitigating  circumstances 
in  his  favor.  Let  us  take  the  present  case 
as  an  illustration.  Let  us  suppose  the  de- 
fendant William  M.  Davis  made  the  most 
violent  attack  on  the  plaintiff — all  proof  of 


in  excluding  the  evidence  set  out  in  the  first 
bill  of  exceptions. 

The  second  bill  of  exceptions  involves 
substantially  the  same  matters  as  the  first. 
What  has  been  already  said  renders  unnec- 
essary any  further  discussion  of  that  point. 
For  the  reasons  already  stated,  I  think  the 
circuit  court  ought  to  have  permitted  the 
witness  to  answer  the  question  propounded 
by  defendant's  counsel. 

Before  passing  from  this  branch  of  the 
case,  it  is  proper  to  notice  the  fact  that  the 
postal  card  is  not  incorporated  in  either  of 


provocation    being   excluded    he    o     course  I  STrt-iUnf  ..r.nH^^^^^ 

W,««f  K-  .n««iH-.r-H  *h^  «,«cf  ^«i«oKU    o«.l  '  ^"6  bills  of  exception.  _  This  was  plainly  a 


must  be  considered  the  most  culpable,  and 
the  jury  would  be  told  they  must  assess  the 
damages  with  reference  to  his  guilt.  And 
yet  he  may  have  acted  in  heat  of  blood  excited 
by  the  most  malignant  assault  upon  his 
own  character,  or  upon  the  reputation  of  a 
wife  or  daughter.  All  this  is  to  be  excluded 
from  the  jury  according  to  the  learned 
counsel  for  the  plaintiff.  And  thus  all  the 
defendants  are  to  be  punished  for  the  sup- 
posed guilt  of  one  of  them  who  is  in 
fact     the     least    guilty.      It     is    very    true 

the  defendant  who  acted  without  pro- 
488       vocation  ♦cannot  take  shelter  behind 

him  who  acted  under  provocation. 
Each  one  of  them  and  all  of  them  must  be 


mere  inadvertence.  There  is  enough  in  the 
record  to  show  the  character  of  this  com- 
munication, and  that  it  contained  injurious 
reflections  upon  the  defendant,  Wm.  M. 
Davis,  and  enough  to  show  it  was  proper 
for  the  consideration  of  the  jury.  It  is, 
however,  not  at  all  material,  because  the 
newspaper  publication  is  a  part  of  the  bill 
of  exceptions,  and  its  exclusion  is  sufficient 
to  reverse  the  judgment. 

It  is  stated  in  the  third  bill  of  exceptions, 
that  the  defendant  introduced  a  witness 
Samuel  Green,  a  man  of  color,  and  asked 
him  to  state  of  some  time  previously,  the 
plaintiff  approached  the  witness   in   regard 


held  liable  for  what  was  done  by  each  and  I  ^o  the  present  case  and  made  any  request 
the  aggregate  damage  done  by  all;  but  that  that  the  witness  would  testify  for  him,  and 
is  no  reason  for  allowing  the  plaintiff  to  re-  the  witness  was  requested  to  state  the  time, 
cover  vindictive  damages  for  the  assault  of  I  PJace  and  circumstances  of  the  convcrsa- 
-ne  of  them  provoked  by  his  own  conduct.  I  tion:  and  the  defendant  announced  that  their 
It  is  also  true,  as  stated  by  counsel,  that  |  object  was  to  discredit  the  plaintiff  who  had 
the   plaintiff   cannot   rely  upon   the   malig-  ,  testified  in  the  cause,  by  showing  that  the 


nant  motives  of  one  of  the  defendants  mak 
mg  the  assault.  The  reason  is  obvious — the 
plaintiff  may  sue  all  jointly  or  each  one  sep- 
arately. If  he  wishes  to  show  peculiar 
grounds  of  aggravation  against  one  of  the 
defendants,  he  ought  to  bring  his  separate 
action  against  him.  By  joining  the  others 
he  waives  any  special  grounds  of  action  pe- 
culiar to  one.  With  the  defendants  it  is  al- 
together different.  They  have  no  choice  in 
the  matter.  The  plaintiff  has  the  right  to 
join  them  in  the  same  action;  but  they  ought 


plaintiff  had  attempted  to  fabricate  testi- 
mony. If  it  be  conceded  that  the  evidence 
was  proper  for  the  purpose  intended,  it  is 
clear  that  no  foundation  had  been  laid  for 
its  introduction.  The  plaintiff  being  intro- 
duced as  a  witness,  and  the  object  being  to 
discredit  him  as  such,  the   same  rules  are 

applicable  to  him  that  apply  to  any 
485    other  witness.   *Where  the  object  is  to 

impeach  the  credibility  of  a  witness  by 
proof  of  statements  previously  made  incon- 
sistent with  his  testimony  in  the  trial,  the 


not  to  be  thereby  precluded' from  showing    foundation    for    the    impeaching    testimooy 
anv  matter  whirh  in  effect  constituted  the    "lust    first   be  _  laid   by   an    examination   of 


any  matter  which  in  effect  constituted  the 
res  gestae,  and  which  may  serve  to  explain 
the  true  relation  of  the  parties  to  each  oth- 
er.   It  often  happens  as  otherwise  that  the 


the  witness  with  reference  to  such  incon- 
sistent statements.  It  is  said  that  common 
justice  requires  that  by  first  calling  his  at- 


assault  is  made  by  one  of  the  defendants  tention  to  the  subject  he  should  have  op- 
under  provocation  recently  received,  and  portunity  of  making  any  proper  correction, 
that  others  unite  with  him  without  his  con- 1  as  well  as  of  explaining  the  nature,  cir- 
sent  and  without  anv  sort  of  premeditation  '  cumstances  and  design  of  what  he  is  proved 
or  understanding.  To  deprive  him  of  the  ,  elsewhere  to  have  said.  The  same  pritici- 
right  to  show  under  such  circumstances  the  ple  must  govern  where  the  object  is  to  dis^ 
ground  upon  which  he  acted,  and  to  visit  up-  credit  the  witness  by  proof  of  an  attempt 
on  him  all  the  consequences  of  a  wanton  and  to  fabricate  testimony  Indeed  Y*'^!;^^! 
malicious   assault,  would   be  to  sacrifice   the    the  object  is  to  prove  hostile  declarations 


soundest  rules  to  the  merest  technicalities. 
If  the  defendants  have  deliberately  conspired 
beforehand  to  atttack  the  plaintiff  in  revenge 
for  some  previous  insult  to  one  of  them,  the 
result  might  be  very  different.  But  these  are 
matters  justly  within  the  province  of  the 
jury — a  tribunal  by  its  very  nature  and  con- 
stitution peculiarly  adapted  to  pass  up- 
484  on  such  ♦questi'^ns.  As  already  inti- 
mated, I  think  the  circuit  court  erred 
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or  acts,  the  witness  must  first  be  cross-ex- 
amined as  to  such  declarations,  or  acts,  so 
that  he  may  have  an  opportunity  for  expla- 
nation. 1  Wharton  on  Evidence,  §8  555,  566; 
Unis  et  als.  v.  Charlton's  adm'r,  12  Gratt. 
484.  I  think  therefore  the  court  did  not  err 
in  rejecting  the  evidence  set  out  in  the  third 
bill  of  ^^ceptions. 

It  aprvp^TS  ^tom  the  fourth  bill  d  excep- 
tions,    ^iT^  V  x\\e  plaintiff  introduced  a  witness 
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who  was  asked  if  he  was  acquainted  with 
the  general  character  of  the  plaintiff  for 
truth  and  veracity;  to  which  the  witness  re- 
plied he  had  known  the  plaintiff  for  six  or 
seven  years,  at  Sulphur  springs  ten  miles 
from  Marion  and  at  Marion,  and  that  he 
knew  the  plaintiffs  general  character  for 
truth  and  veracity  as  well  as  any  other  man's 
character  against  whom  he  had  never  heard 
anything  alleged;  that  he  had  never  heard 
plsMittfiTs  character  called  in  question,  &c. 
The  defendant  moved  the  court  to  exclude 
this  answer,  upon  the  ground  that  no  prop- 
er foundation  was  laid  for  the  introduction 
of  the  testimony.  The  court,  however,  over- 
ruled the  motion,  and  the  defendant  ex- 
cepted. It  will  be  observed  the  witness  does 
not  say  he  never  heard  the  plaintiffs 

426  character   ♦for   veracity   discussed,    or 
made  the  subject  of  conversation;  but 

that  he  never  heard  anything  alleged 
against  it,  or  even  called  in  question.  But 
although  a  man's  character  may  not  be  dis- 
cussed, it  may  nevertheless  be  well  known 
to  his  neighbors.  Possibly  in  many  cases 
the  highest  tribute  that  can  be  paid  to  the 
witness  is  that  his  reputation  as  a  man  of 
veracity  is  never  called  in  question,  or  even 
made  the  subject  of  conversation  in  the 
community  where  he  resides.  When  there- 
fore the  witness  states  that  he  knows  the 
reputation  of  the  person  as  a  man  of  ver- 
acity, his  competency  to  testify  and  the 
weight  otherwise  due  to  his  testimony,  are 
not  at  all  lessened  by  the  fact  that  he  never 
heard  the  character  of  such  person  called  in 
question,  or  made  the  subject  of  special  con- 
versation and  discussion.  The  fourth  bill  of 
exceptions  therefore  presents  no  ground  of 
error. 

It  appears  from  the  fifth  bill  of  exceptions 
that  the  plaintiff,  for  the  purpose  of  sustain- 
ing his  character  for  truth  and  veracity, 
introduced  a  witness,  who  testified  that  he 
lived,  in  the  neighborhood  of  the  plaintiff, 
and  had  never  heard  anything  said  against 
him  as  a  man  of  veracity  until  the  suits  of 
Davis  V.  Franke  and  the  present  suit  were 
instituted.  Upon  cross-examination  the  de- 
fendant asked  the  witness  if  he  had  not 
heard  a  number  of  the  plaintiffs  neighbors 
testify  in  both  suits  that  they  were  acquaint- 
ed with  plaintiffs  general  character  for 
truth  and  veracity  among  his  neighbors; 
that  it  was  bad,  and  they  would  not  believe 
him  on  oath.  To  the  answering  this  question 
the  plaintiff  objected — the  court  sustained 
the  objection,  and  the  defendants  excepted. 
If  the  object  of  the  defendants  in  asking  the 
question,  was  to  impeach  the  plaintiffs 
character  as  a  man  of  truth  and  veracity,  the 
question  was  clearly  inadmissible,  for  it  pro- 
posed to  extract  from  the  witness  what 

427  a  number  of  persons  ♦had  said  about 
his   character   on  a  particular  occasion, 

which  was  altogether  indefinite,  and  might 
mean  two  or  a  dozen.  The  true  enquiry  is 
what  is  the  general  character  of  the  witness 
for  truth  and  veracity?  The  common  opin- 
ion, that  in  which  there  is  general  concur- 
rence, is  what  is  wanted  in  such  cases, 
forming  the  general  reputation  or  character 


of  the  person  whose  veracity  is  assailed. 

On  the  other  hand,  if  the  object  was  to 
discredit  the  witness  under  examination,  or 
to  test  his  accuracy  and  means  of  observa- 
tion, the  question  was  equally  inadmissible 
For  the  witness  had  just  said  in  effect  that 
the  plaintiffs  character  had  been  called  in 
question  on  the  trial  of  the  suits,  and  the 
defendants'  question  was  therefore  but  a 
repetition  of  the  witness*  statement,  in  the 
form  of  an  interrogatory;  and  was  obvious- 
ly but  an  adroit  attempt  to  get  from  the  wit- 
ness what  certain  persons  had  stated  on  a 
particular  occasion  in  derogation  of  the  plain- 
tiffs character.  The  effect  of  the  question 
was  not  to  test  the  accuracy  of  the  witness 
or  his  means  of  observation,  but  to  bring  in- 
to the  cause  statements  made  by  other  wit- 
nesses on  the  trial  of  other  suits  as  proof 
of  general  character.  I  think  therefore  the 
circuit  court  did  not  err  in  excluding  the  an- 
swer to  the  question  set  out  in  the  fifth  bill 
of  exceptions.  This  disposes  of  all  the  ques- 
tions arising  upon  the  record,  and  the  result 
is  the  judgment  must  be  reversed,  the  ver- 
dict set  aside  and  a  new  trial  awarded. 

CHRISTIAN,  ANDERSON,  and 
BURKS,  Js.,  concurred  in  the  opinion  of 
Staples,  J. 

The  judgment  was  as  follows: 
This  day  came  again  the  parties,  by  their 
counsel,  and  the  court  having  maturely 
428  considered  the  transcript  *of  the  record 
of  the  judgment  aforesaid  and  the  ar- 
guments of  counsel,  is  of  opinion,  for  rea- 
sons stated  in  writing  and  filed  with  the 
record,  that  the  said  circuit  court  erred  in 
refusing  to  admit  the  evidence  offered  on  the 
part  of  the  plaintiffs  in  error  as  mentioned 
in  their  bills  of  exception  No.  1  and  No.  2 
respectively;  and  that  there  is  no  other  error 
in  the  said  record.  Therefore,  it  is  consid- 
ered by  the  court  that,  for  the  error  afore- 
said, the  said  judgment  of  the  said  circuit 
court  be  reversed  and  annulled,  and  that  the 
plaintiffs  in  error  recover  of  the  defendant  in 
error  their  costs  by  them  about  the  prose- 
cution here  of  their  said  writ  expended. 
And  this  court  proceeding  now  to  render  such 
judgment  in  the  cause  as  the  circuit  court 
ought  to  have  rendered,  it  is  further  consid- 
ered that  the  verdict  of  the  jury  therein  be 
set  aside  and  a  new  trial  had;  in  which, 
should  occasion  arise,  the  circuit  court  shall 
proceed  in  conformity  with  the  foregoing 
opinion  and  judgment  of  this  court,  which  in 
ordered  to  be  certified  to  the  said  circuit 
court  of  Smyth  county. 
Judgment  reversed. 
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♦Carter  &  als.  v.  Robinett  ft  als. 

July  Term,   1880,   Wythcville. 
Absent    Moncurt,    P.    and   Burks,   J* 
Bvideace — ^Admissibility  of  laapro^eitr 


*Moncure,  P.,  had  left  the  court  as  before  stated, 
and  the  case  was  argued  before  Judge  Bmrkt  had 
been   able   to  get  to  the  court. 
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Autlientlcated  Deed.* — If  a  deed  not  prop- 
erly autheatkated  is*  admitted  to  record,  a  copy  of 
the  deed  from  the  record  is  not  competent  evi- 
dence. 

2.  Same— Admlaalbtlltr  of  Improperly 
Aatbentlcated  Power  of  Attorney.— In 
1792  a  power  of  attorney  authorizing  the  attor- 
ney to  coMvey  land,  was  admitted  to  record  on  the 
certificate  of  a  notary  public  of  its  execution.  At 
that  time  there  was  bo  statute  of  Virginia  author- 
izing the  admission  to  record  of  a  power  of  attor- 
ney oo  such  a  certificate;  and  a  copy  of  the 
power  from  the   record  is  not  competent  evidence. 

:i.  Action  In  Blectment— Effect  of  Posses- 
■lon  nnder  Claim  of  Title — Case  at  Bar. — 
Plaintiffs  in  ejectment  claim  under  a  possession  taken 
by  D  in  1792  uodor  a  claim  of  title,  and  a  continued, 
uainternipted,  notorious,  possession  by  parties  claim- 
ing under  D,  the  party  first  taking  the  possession. 
The  defendants  entered  upon  the  land  only  a  few 
years  before  the  action  was  commenced,  not  even 
under  coior  of  title,  and  they  seek  to  set  up  an 
outstanding  title  in  another;  and  for  this  purpose 
rely  upon  a  deed  executed  in  1792  by  S,  the  orig- 
inal patentee  of  the  lamd,  containing  10,000  acres, 
including  the  land  claimed  by  the  plaintiffs,  and  is 
a  part  of  a  tract  of  340,000  acres  conveyed  by  S  to 
his  grantees,  excepting  in  the  conveyance  50,000 
acres,  which  he  had  sold  to  D.  Hsto:  That  after 
the  long  possession  by  D  and  those  claiming  under 
him,  although  the  language  of  the  exception  may 
not  amount  to  a  conveyance  of  the  land  to  D,  as 
against  S  if  he  or  persons  daiming  under  mm  were 
the  parties,  a  conveyance  to  D  would  be  presumed; 
and  so  it  will  be  as  against  these  defendants. 

480  *This  was  an  .action  of  ejectment, 
brought  in  December,  1874,  in  the  cir- 
cuit court  of  the  county  of  Wise  but  after- 
wards transferred  to  the  circuit  court  of 
Scott,  by  Dale  Carter  against  William  M. 
Greer,  Friel  Robinett  and  eight  other  per- 
sons, to  recover  a  tract  of  four  thousand 
and  nine  hundred  acres  of  land  lying  in  the 
county  of  Wise.  Th«  original  declaration 
contains  but  one  count  in  which  the  plaintiff 
claims  that  he  was  possessed  of  the  said  land 

setting   it  out  by   metes  and   bounds.     In 

March,  1876,  an  amended  declaration  was  fil-- 
cd,  containing  three  counts.  In  the  first  Dale' 
Carter  and  James  Campbell,  plaintiffs,  claim 
to  have  been  possessed  of  the  land.  In  the 
second  Dale  Carter  claims,  &c.  And  in  the 
third  James  Campbell  claims,  &c. 

In  the  progress  of  the  cause  the  plaintiff 
Dale  Carter,  died,  and  the  suit  was  revived  in 
the  name  of  his  heirs.  And  when  the  case 
was  ready  for  trial  all  the  parties,  except  the 
defendant  William  W.  Greer,  agreed  to  dis- 
pense with  a  jury  and  submit  the  whole  mat- 
ter of  law  and  fact  to  the  judgment  of  the 
court:  and  the  court  rendered  a  judgment  in 
favor  of  the  defendants.  And  thereupon  the 
plaintiffs,    Carter's  heirs  and  James  Campbell 

•Deeds — Admitting  to  Reeord.— The  leading 
case  is  cited  to  support  the  proposition  that  the 
admission  of  a  deed  to  record  is  a  ministerial  act. 
Paul  V.  Bamgh.  85  Va.  955;  2  Min.  Inst.  (4th  Ed.) 
960;     20   Am.  &  Eng.  Enc.  of  taw  557. 

Rec^ltAla  In  Deed  «■  Evidence. — The  prin- 
dpal  case  was  followed  in  Virginia,  &c.,  Co.  v. 
Fields,   94   Va.   113. 


applied  to  a  judge  of  this  court  for  a  writ  of 
error  and  supersedeas;  which  was  awarded. 
Ihe  case  is  sufficiently  stated  by  Judge 
Anderson  in  his  opinion. 

Burns,  for  the  appellants. 
Hagan,  for  the  appellees. 

ANDERSON,  J.   The  plaintiffs  in  one  of 

the  counts  in  the  declaration  claim  the  land 

in  controversy  in  the  name  of  Dale  Carter's 

heirs.     In  another  count    they   claim    it    in 

the  name  of  James  Campbell,  and  in 

481  ♦another   count   they   claim   it    in   the 
names  of  Carter  and  Campbell  jointly. 

If  they  have  shown  good  title  in  either  they 
are  entitled  to  recover. 

We  will  consider  the  title  of  James  Camp- 
bell. He  is  invested  with  whatever  title  was 
held  by  Francis  De  Tubeuf  of  the  elder: 
provided  Francis  and  Alexander  De  Tu- 
beuf, who  claimed  by  inheritance  from  him, 
were  his  sons  and  heirs;  for  whatever  title 
they  had  is  traced  by  regular  conveyance 
from  them  through  various  successions 
which  it  is  unnecessary  to  detail,  to  the  said 
James  Campbell.  That  they  were  his  sons 
and  heirs,  we  think  is  well  established  by 
reputation. 

De  Tubeuf,  the  elder,  claimed  to  hold  ten 
thousand  acres  of  land,  by  a  conveyance 
from  Richard  Smith,  who  held  it  under  a 
grant  from  the  Commonwealth. 

The  plaintiffs,  as  we  have  seen,  having 
traced  their  title  to  the  land  in  controversjr, 
which  is  4.900  acres,  part  of  the  aforesaid 
tract  of  10,000  acres,  to  De  Tubeuf  the  elder, 
in  order  to  trace  his  title  back  to  the  Com- 
monwealth, offered  in  evidence  attested 
copies  of  the  following  papers: 

No.  1.  A  deed  from  Richard  Smith  for  the 
said  10,000  acre  tract,  bearing  date  November 
8, 1792,  purporting  to  have  been  executed 
and  acknowledged  for  him  and  in  his  name 
by   Charles   Higbee,  his  substituted  attorne". 

2.  A  power  of  attorney  from  Abram  Lott 
and  Joseph  Higbee,  bearing  date  October  n. 
1792,  with  a  certificate  of  acknowledgment 
by  a  notary  public  of  Pennsvlvania.  residir" 
in  Philadelphia,  whose  official  character  and 
duly   executed    certificate    of    acknowledge 

'  ment  is  certified  by  two  notaries  public  of 
Philadelphia;  and, 

3.  A  power  of  attorney  from  Richard 
Smith,  the  patentee  of  the  10,006  acres,  to  the 

said   Lott  and  Joseph   Higbee,  giving 

482  them  full  power  and  authority  ♦joint- 
ly or   severally  in   his   name,   and   f'^r 

him,  to  grant,  convey,  or  sell  and  change 
with  the  said  De  Tubeuf  all  his  right,  title 
and  property  in  or  to  a  certain  tract  or  par- 
cel of  land  of  10,000  acres,  situate  in  Rus- 
sell county  in  the  state  of  Virginia  granted 
to  him  by  the  commonwealth  of  Virginia  bv 
patent  bearing  date  the  14th  of  March,  17CT, 
(No.  16,)  and  which  patent,  he  says,  is  here- 
unto annexed;  and  in  his  name  and  for  him, 
to  sign.  seal,  to  execute  and  deliver  any  deed 
or  other  ??surance  for  effectually  transfer- 
ring and  assuring  to  the  said  De  Tubeuf, 
his  heirs,  &c.,  all  his  right,  title,  and  inter- 
est as  aforesaid,  with  power  also  to  aw^i^^ 
or  subst\t\jte  an  attorney  or  attorneys  ^i'^- 
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der  them  for  the  purposes  aforesaid,  &c.; 
which  power  is  attested'  by  two  witnesses, 
and  by  a  notary  public  who  testifies,  in  ef- 
fect, that  he  was  present  and  saw  the  said 
Richard  Smith  sign,  seal,  and  deliver  the 
said  power  of  attorney  in  the  presence  of  the 
two  witnesses,  and  that  the  names  of  the 
said  Richard  Smith  and  of  the  two  witnes- 
ses who  hath  subscribed  as  witnesses  are  in 
their   proper   handwriting   respectively. 

These  papers,  with  the  certificates  annexed 
to  tbem,  were  ordered  by  the  general  court, 
at  a  court  held  at  the  capital,  in  the  city  of 
Richmond,  on  the  10th  day  of  November, 
1792,  to  be  recorded,  together  with  the  pat- 
ent; and  attested  copies  from  the  record 
were  offered  by  the  plaintiffs  in  evidence. 
To  which  the  defendants  objected. 

The  admission  of  a  deed  to  record,  it  has 
been  held  by  this  court,  is  a  ministerial  act, 
though  done  in  open  court;  and  if  not  in 
conformity  to  law  the  recordation  is  void, 
and  a  certified  copy  of  the  deed  is  inadmis- 
sible as  evidence.  We  can  find  tio  statute 
which  was  in  force  when  the  foregoing 
writings  were  admitted  to  record  by  the 
general  court  which  authorized  the  record- 
ing of  a  power  of  attorney  upon  an 
438  acknowledgment  *before  a  notary  pub- 
lic as  the  substituted  power  of  attor- 
ney to  Charles  Higbee  was  acknowledged. 
It  would  seem,  therefore,  that  a  copy  of  it 
was  not  admissible  in  evidence.  But  it  may 
be  doubted  whether  it  is  not  too  late  after 
this  lapse  of  time  to  question  the  authority 
of  the  agent  who  undertook  to  convey  the 
land.    See  1  Greenlf.  Evi.,  chap.  4,  p.  27. 

It  is  more  than  probable  that  De  Tubeuf 
with  his  two  sons,  and  other  relatives  emi- 
grated from  France  to  this  country  not  many 
years  after  the  establishment  of  its  independ- 
ence, and  that  he  came  to  Virginia  where  he 
had  relatives  residing,  and  became  an  ad- 
opted citizen  of  the  State;  and  that  he  pur- 
chased a  tract  of  ten  thousand  acres  of  land 
upon  the  Clinch  and  Guests  rivers,  in  the 
county  of  Russell,  from  Richard  Smith,  the 
patentee,  upon  which  he  settled,  with  hjs 
two  sons,  then  half  grown  boys.  There  is 
evidence  of  his  having  purchased  other  lands, 
adjoining  the  ten  thousand  acres,  amount- 
ing in  all  to  50,000  acres  from  the  same  ven- 
dor, who  was  the  owner  of  a  vast  area  of 
country,  in  that  county,  of  which  the  fifty 
thousand  acres  were  not  the  one-seventh  part. 

The  said  tract  of  ten  thousand  acres  was 
granted  by  the  Commonwealth  to  the  said 
Richard  Smith,  by  patent  bearing  date  the 
14th  of  March,  1788.  There  can  be  no  doubt, 
from  what  appears  on  the  face  of  this  record, 
that  De  Tubeuf,  the  elder,  with  his  two  sons, 
settled  ttpon  this  tract  of  land,  perhaps  as 
early  as  1794,  or  *5,  under  a  claim  of  purchase 
from  the  said  Smith,  which  was  acknowl- 
edged by  hhn  ypars  afterwards  in  solemn 
form,  and  that  he  resided  upon  it,  and  exer- 
cised ownership  over  it  as  long  as  he  lived; 
and  that  he  was  murdered  upon  it.  His  sons, 
one  of  whom  was  then  grown,  or  nearly  so, 
after  the  murder  of  their  father — how  soon 
does  not  appear;  but  perhaps  in  the  course 


of  a  year  or  two — removed  to  Peters- 
484  burg,  *Virginia,  and  entered  into  busi- 
ness there,  in  partnership  with  their 
relation  Thomas  L9raine,  who  resided  in 
France,  and  never  lived  in  this  country. 

There  is  no  evidence  in  this  record  thai 
any  claim  of  title  was  ever  made  to  the  said 
tract  of  land,  by  any  one,  adversely  to  the 
heirs  of  the  elder  De  Tubeuf,  or  that  any 
one  ever  took  possession  of  it,  or  of  any 
part  of  it,  adversely  to  their  claim  of  title, 
until  entry  was  made  upon  it  by  the  defend- 
ants, a  few  years  before  the  institution  of 
this  suit.  And  they  do  not  pretend  to  have 
entered  under  any  claim  of  title. 

In  fact  no  question  was  ever  raised  as  to 
the  title  of  De  Tubeuf  the  elder,  or  of  his 
sons  by  descent  from  him,  so  far  as  this 
record  shows;  but  they  seem  to  have  been 
regarded  and  recognized  without  question  as 
the  owners  of  thebnd:  and  as  early  as  the 
20th  and  23d  of  August,  1803,  only  about  four 
years  after  the  death  of  their  father,  who  is 
reputed  to  have  been  murdered  in  1799,  they 
executed  to  Campbell  &  Wheeler,  separate 
deeds  of  mortgage,  each  conveying  his  undi- 
vided moiety — Francis  De  Tubeuf.  by  his 
deed  of  all  the  lands  in  Virginia  which  de- 
scended to  them  from  their  father,  and 
Alexander  A.  De  Tubeuf,  of  all  the  lands 
situate  in  the  county  of  Russell  whereof  his 
father  died  seized  in  fee  simple,  or  to  which 
he  was  entitled,  to  secure  a  large  debt  which 
was  due  them  from  their  firm,  and  which 
doubtless,  was  contracted  while  they  were 
doing  business  in  the  city  of  Petersburg. 
Alexander  had  previously  returned  to 
France,  and  executed  his  said  deed  in  that 
country,  which,  with  his  acknowledgment, 
properly  certified  by  the  Maire  of  Alias  and 
authenticated,  was  recorded  in  the  office  of 
the  general  court  of  this  State;  where  the 
deed  of  his  brother  Francis,  was  also  re- 
corded, by  order  of  said  general  court,  upon  a 
proper  certificate  of  acknowledgment 
435  After  which  the  said  Francis  *also  re- 
turned to  France,  where  they  both 
lived  until  death. 

There  had  been  no  abandonment  of  the 
land  by  the  De  Tubeufs.  or  surrender  by  them 
of  the  possession  to  any  one.  when  they  left 
it,  and  afterwards  engaged  in  business  in 
Petersburg.  There  was  no  one  in  posses- 
sion, or  claiming  the  right  of  possession  ad- 
versely to  them,  to  whom  they  could  have 
surrendered ;  and  the  execution  of  these  deeds 
was  an  assertion  of  their  possession  and  title 
entered  of  record.  In  fact  they  and  those 
who  claim  under  them,  have  never  been  out 
of  possession.  They  have  never  been  ousted 
of  the  actual  possession;  and  no  one  has  ever 
held  possession  of  any  part  of  the  land  ad- 
versely to  them,  until  the  entry  by  the  defend- 
ants on  part  of  the  land,  a  few  years  before 
the  institution  of  this  suit;  and  that  entry 
it  seems,  was  not  under  a  claim  or  color  of 
title.  It  is  certified  by  the  judge  who  tried 
this  cause,  that  "the  defendants  on  their 
part  proved  that  some  of  the  land  withheld 
by  them  had  long  been  cleared  and  used: 
other  portions  only  for  a  short  time;  that 
some   of   the  defendants  had  been  in  posses- 
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sion  for  six  years  •  some  since  1863 ;  and  others 
not  so  long.  Ana  the  defendants  then  offered, 
as  their  own  evidence,  the  grant  to  Richard 
Smith  No.  16,  for  10,000  acres  of  land,  which 
is  hereinbefore  set  out  in  the  plaintiffs'  evi- 
dcnce.  And  this  was  all  the  evidence  intro- 
duced or  offered  by  the  defendants."  It  is 
not  shown  that  the  lands  which  had  been 
cleared  and  used  a  long  time  had  ever  been 
occupied  adversely  to  the  plaintiffs'  claim  of 
title,  or  that  they  had  not  been  cleared  and 
used  by  some  of  those  under  whom  the  plain- 
tiffs claim.  They  might  have  been  cleared 
and  used  by  De  Tubeuf  himself,  or  his  serv- 
ants, or  by  the  agents  or  servants  of  Camp- 
bell &  Wheeler,  both  of  whom,  as  well  in 
all    probability    as    the    persons    by   whom 

the  work  was  done,  are  dead  and 
486      ♦could  not  testify  in  this  cause.  The 

defendants  show  no  possession  in 
themselves,  or  either  of  them,  even  if  it 
were  under  a  claim  or  color  of  title,  which 
rould  bar  the  recovery  of  the  plaintiffs. 
They  gave  in  evidence  the  patent  of  Richard 
omith.  under  which  the  plaintiffs  claim,  but 
do  not  offer  a  particle  of  evidence  to  con- 
nect themselves  with  it. 

The  plaintiffs  irt  contemplation  of  law,  have 
been  in  the  actual  uninterrupted  possession 
rince  the  settlement  on  it  by  De  Tubeuf  the 
<  Ider,  under  a  claim  of  title,  about  eighty-five 
years  ago,  until  the  defendants  entered  upon 
it;  and  during  that  period  their  title  has 
been  recognized  in  two  or  three  protracted 
suits,  and  the  land  has  been  twice  sold,  under 
decrees  of  different  courts,  once  by  a  decree 
of  the  superior  court  of  chancery  for  the 
Wythe  district,  and  at  another  time  by  the 
circuit  court  of  Norfolk  city,  consistently 
V  ith,  and  in  recoprnition  of  the  title  under 
which  the  plaintiffs  claim.  The  first  sale 
was  publicly  made  bv  the  marshal  of  the 
court,  on  the  2d  of  July,  1822,  before  the 
front  door  of  the  courthouse  of  Russell 
county,  after  the  sale  had  been  advertised 
for  six  weeks  in  a  public  newspaper  pub- 
lished in  Abingdon,  and  posted  for  the  same 
length  of  time  at  the  front  door  of  the  court- 
house in  the  said  county  of  Russell,  where 
the  lands  lay,  which  sale  was  confirmed  by 
a  decree  of  the  said  superior  court  of  chan- 
cery, and  a  deed  ordered  to  be  made  to  the 
purchaser  by  said  court. 

The  second  sale  was  made  by  John  Bickley, 
of  Russell  county,  as  a  special  commissioner 
appointed  for  the  purpose,  by  the  circuit  court 
of  Norfolk  city,  on  the  3d  day  of  June,  1856, 
bv  virtue  of  a  decree  of  said  court,  before  the 


in  the  purchaser,  was  the  title  of  De  Tubeuf 
the  elder,  derived  through  the  hereinbefore 
mentioned  deeds  of  his  sons,  and  the  sale 
made  under  a  decree  of  the  superior  court  of 
chancery  aforesaid,  and  the  confirmation 
thereof  by  a  subsequent  decree  which  directed 
the  marshal  to  convey  the  title  to  the  pur- 
chaser; which  conveyance  was  not  made  in 
consequence  of  the  death  of  the  marshal; 
and  was  made  to  James  Campbell,  who  had 
acquired  the  rights  of  the  purchaser  at  the 
first  sale,  by  a  commissioner  appointed  by  a 
decree  of  the  circuit  court  of  Wythe  county, 
specially  appointed  for  the  purpose,  to  which 
court  the  papers  and  cause  had  been  trans- 
ferred on  the  abolition  of  the  district  court 

In  all  these  proceedings  in  court,  and  out 
of  court,  continuing  during  a  period  of  thirty- 
five  years,  from  1821,  the  title  of  De  Tubeuf 
the  elder,  to  the  ten  thousand  acres  of  land, 
four  thousand  nine  hundred  acres  of  which  is 
claimed  in  this  suit,  under  his  title,  is  not 
only  publicly  recognized  and  asserted,  but 
enforced;  and  yet  in  that  long  lapse  of  thirty- 
five  years,  during  which  period  these  suits 
were  being  prosecuted,  although  such  pub- 
licity had  been  given  to  the  proceedings,  not 
one  person  has  ever  come  forward  to  dispute 
that  title,  or  to  claim  title  in  himself,  or  to 
interfere  with  the  control  and  disposal  of  the 
land  by  the  plaintiffs  and  those  under  whom 
they  claim  or  to  interrupt  their  possession. 
We  have  here  a  continual  claim  of  title, 
recognized  by  the  courts,  and  continu- 
488  ously  ♦asserted  in  the  face  of  the  world, 
and  undisturbed  possession  for  eighty- 
five  years,  except  by  the  defendants  in  his 
suit  by  their  recent  acts.  And  they  set  up 
no  title  in  themseWes,  but  rest  upon  an  out- 
standing title  in  Richard  Smith,  adverse  to 
and  paramount  to  the  title  of  the  plain- 
tiffs, with  which  they  do  not  profess  to  con- 
nect themselves. 

The  plaintiffs  contend  that  Richard  Smith 
could  not  set  up  a  title  averse  to  them,  and 
therefore  that  the  defendants  cannot  setup 
such  title  in  Smith.  And  in  support  thereof 
gave  in  evidence  a  deed  from  the  said  Richard 
Smith  to  John  Warden,  Jeremiah  Warden 
and  John  Head  Warden,  bearing  date  the 
29th  of  May,  1806,  in  which  deed  he  describes 
a  tract  of  348,723  3-4  acres  of  land,  which 
he  had  surveyed,  having  been  previously  ad- 
mitted a  citizen  of  the  United  States,  and 
which  he  had  divided  into  lots  of  1000,  5000 
and  other  quantities  of  acres,  for  each  of 
which  he  obtained  separate  patents.  The 
lands  lyinsr  in  the  county  of  Russell  in  Vir- 


front  door  of  the  courthouse  of  Russell  :  ginia  on  Clinch  river  and  Guests  river,  which 
county,  after  having  given  thirty  days|  public  !  flows  into  Clinch,  and  other  water-courses 
notice  of  said  sale  by  advertisement  in  news-  !  mentioned;  also  other  tracts  of  land  which 
papers  and  by  posting  the  notice  at  the  i  he  had  subsequently  surveyed  and  patented; 
437  front  door  of  the  courthouse,  ♦at  which  .  for  a  more  particular  description  of  which, 
sale  James  Campbell  aforesaid,  became  he  refers  to  the  several  patents  recorded  in 
the  purchaser;  which  sale  was  confirmed  by  ,  the  Virginia  general  land  office — all  of  which 
said  court,  and  a  deed  made  to  the  said  Camp- !  land?  except  as  thereinafter  excepted,  he 
bell  by  Btckley  the  commi^^sioner,  pursuant :  grants,  bargains  and  sells  and  conveys  to 
to  its  decree.  This  sale  and  conveyance  was  |  the  said  Wardens  and  their  heirs.  Then  fol- 
not  in  conflict  with  the  title  which  vested  lows  one  of  the  exceptions  in  the  following 
under  the  previous  sale,  and  the  decree  in;  language:  'Trovided  always,  and  expressly 
confirmation  thereof,  but  in  recognition  of  I  reserving  out  of  this  present  grant  and  con- 
the  same,  and  in  fact  the  title  which  vested  ■  veyancc  a  ct^^*^^  ^^^^^  °^  parcel  of  land  con- 
V  R,  33  Grat— 32  493 
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taining  fifty  thousand  acres  or  thereabouts, 
situated  at  or  near  the  junction  of  the  Clinch 
and  Guests  rivers,  and  bounding  on  each  of 
these  rivers,  already  sold  by  the  said  Richard 
Smith  (to)  P.  Francis  De  Tubeuf,  his  heirs 

and  assigns."  The  said  patent  of  10,000 
489    acres  ♦claimed  by  the  plaintiffs  in  this 

suit,  must  be  covered  by  the  said  fifty 
thousand  acres,  which  is  described  as  "situ- 
ated at  or  near  the  junction  of  the  Clinch 
and  Guests  rivers  and  bounding  on  each  of 
these  rivers."  (Both  lie  north  of  Clinch 
river.)  Because  the  boundary  of  the  10,000 
acre  patent  claimed  by  the  plaintiffs  is  de- 
scribed as  beginning  at  the  mouth  of  Big 
Toms  creek,  where  it  empties  into  Guests 
river,  at  four  buckeyes  and  maple  and  white 
walnut;  thence  running  down  Guests  river 
along  the  several  meanders  thereof  and  bind- 
ing on  the  same  1,192  poles  to  the  mouth 
thereof,  where  it  empties  into  Clinch  river. 
Thence  up  Clinch  river  on  the  north  bank 
thereof  and  along  its  several  meanders  and 
binding  thereon,  2,786  poles  to  the  mouth  of 
Lick  creek,  where  it  empties  into  the  Clinch 
river;  thence  N.  23  W.  897  poles  to  two  white 
oaks  standing  in  the  line  of  No.  2,  of  1,500 
acres;  then  with  its  line  and  the  line  of 
Nos.  22  and  23  of  five  thousand  acres  each,  to 
the  beginning.  These  are  all  evidently  some 
of  the  lots  or  divisions,  as  well  as  the  tract 
of  10,000  acres,  claimed  by  the  plaintiffs  in 
this  suit,  which  is  numbered  16,  of  the  348,- 
723  acres  for  which  he  had  obtained  sepa- 
rate patents.  He  admits  in  solemn  form,  that 
he  had  sold  50,000  acres,  which  we  see 
necessarily  embraces  the  10,000  acres  now  in 
dispute,  to  the  elder  De  Tubeuf,  his  heirs  and 
assigns,  which  he  expressly  reserves  from 
the  grant  and  conveyance  he  made  to  the 
Wardens,  Would  not  the  said  Richard  Smith 
and  all  other  persons  claiming  by,  through 
or  under  him,  by  that  solemn  avowal  and 
admission  be  forever  estopped  from  setting 
up  any  claim  against  De  Tubeuf  and  those 
claiming  under  him,  to  the  said  ten  thousand 
acres,  part  of  the  50,000  acres  which  he  had 
acknowledged  under  his  hand  and  seal  he  had 
sold  to  De  Tubeuf,  his  heirs  and  assigns, 
and  which  he  expressly  reserved  for 
440  him?  And  if  so,  ♦the  said  Richard 
Smith,  his  heirs  and  assigns,  could 
not  be  held  to  have  title  to  the  said  tract 
of  10,000  acres,  part  and  parcel  of  the  50,000 
acres,  which  he,  by  solemn  acknowledgment 
under  his  hand  and  seal,  had  sold  to  De 
Tubeuf,  and  reserves  to  him,  his  heirs  and 
assigns,  and  cannot  be  relied  on  by  the  de- 
fendants as  an  outstanding  title  in  Richard 
Smith  or  his  heirs. 

But  whilst  it  cannot  be  so  relied  on  by  the 
defendants,  it  may  be  said  that  still  the  copies 
of  unrecorded  or  illegally  recorded  deeds 
cannot  be  given  in  evidence  by  the  plaintiffs. 
That  may  be  conceded :  but  here  an  obligation 
is  shown  on  part  of  Richard  Smith,  by  his 
own  acknowledgment,  to  convey  to  De  Tu- 
beuf. his  heirs  or  assigns,  the  land  in  dis- 
pute, if  it  is  not  an  acknowledjarment  that  he 
had  conveyed  it.  But  although  it  may  not 
be  an  acknowledgment  of  a  conveyance,  and 
no  actual  conveyance  has  been  shown,  after 


such  a  lapse  of  time  in  ejectment  the  court 
would,  under  all  the  circumstances  of  the 
case,  instruct  the  jury  to  presume  that  a 
conveyance  had  been  made.  And  if  the  coort 
should  so  instruct  the  jury  in  a  case  where 
the  court  is  in  the  place  of  a  jury,  and  dis- 
charging its  functions,  it  ought  so  to  pre- 
sume itself.  And  especially  when  the  defeod- 
ants  sets  up  no  title  of  his  own.  but  seeks 
only  to  defeat  the  plaintiffs  right  by  shov- 
ing a  better  outstanding  title  in  a  third 
party,  who  himself  would  be  estopped  tc 
claim  title  against  the  plaintiffs.  Whilst  we 
are  of  opinion,  therefore,  that  the  court  dkl 
not  err  in  excluding  the  copies  of  the  pow- 
ers of  attorney  aforesaid  from  the  evidence, 
upon  the  ground  that  they  were  not  copies 
of  valid  records,  we  are  of  opinion  thai  it 
did  err  in  giving  judgment  for  the  defend- 
ants. It  should  have  given  judgment  for  tte 
plaintiffs.  We  are  of  opinion,  therefore,  to 
reverse  the  judgment  of  the  circnit 
441  court,  and  *to  enter  judgment  for  the 
plaintiffs  for  the  4,900  acres  of  land. 

CHRISTIAN,  J.  concurred  in  the  opin- 
ion of  Anderson,  J. 

STAPLES,  J.  dissented. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
said  circuit  court  erred  in  finding  for  the  de- 
fendants in  error  instead  of  finding  for  the 
plaintiffs  in  error  (except  James  Campbell), 
on  the  evidence  certified  in  the  record; 
therefore  it  is  considered  by  this  court  that, 
for  the  error  aforesaid,  the  said  judgment  of 
the  said  circuit  court  be  reversed  and  an- 
nulled, and  that  the  plaintiffs  in  error  (ex- 
cept James  Campbell)  recover  of  the  de- 
fendants in  error  their  costs  by  them  about 
their  said  writ  of  error  here  expended,  ex- 
cept so  much  of  said  costs  (to  be  taxed  by 
the  clerk  of  this  court)  as  was  occasioned 
by  copying  into  the  record  any  document 
more  than  once.  And  this  court,  proceeding 
now  to  render  in  the  premises  such  judg- 
ment as  the  said  circuit  court  ought  to  have 
rendered,  is  of  opinion  that  the  defendant* 
(excent  William  M.  Greer  as  to  whom  the 
case  has  not  been  submitted  to  the  coort^ 
are  guilty,  and  the  plaintiffs  (except  James 
Campbell)  have  title  in  manner  and  form  as 
the  plaintiffs  in  their  declaration  against  tfce 
defendants  have  complained,  and  that  the 
damages  to  the  plaintiffs  (except  James 
Campbell)  by  occasion  thereof,  be  a>- 
44S  sessed  at  one  cent,  *bcsides  their  co>tSw 
Therefore  it  is  considered  by  the  cocrt 
that  the  plaintiffs  (except  James  Campbell^ 
recover  against  the  defendants  (except  the 
said  Greer,  as, to  whom,  for  the  cause  afore- 
said, no  judgment  can  yet  be  given>  the  lands 
in  the  declaration  mentioned,  in  fee  simple, 
together  with  their  damages  assessed  as 
aforesaid,  and  their  costs  by  them  aboot 
their  suit  in  this  behalf  expended.  And  the 
plaintiffs  (with  said  exception)  may  hstrt 
against    the    said    defendants    (except   said 
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Greer  as  aforesaid)  their  writ  of  possession 
accordingly.  Which  is  ordered  to  be  certi- 
fied to  the  said  circuit  court  of  Scott  county. 
Judgment  reversed. 
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*The  Bland  and  Giles  County  Jvdge 
Case. 

July  Term,    1880,   Wythevillc. 
Absent  Moncure,  )r.  and  Anderson,  J. 

1.  Jvdsrea — Election — Commenceineiit  of 
Term  of  Office.*— In  December,  1874,  E  was 
elected  by  the  legislature  judge  of  the  county  courts 
of  G  and  B  counties,  and  on  the  12th  of  the  same 
month  commissioned  as  such;  the  commission  stat- 
ing that  he  was  elected  to  fiil  the  unexpired  term  of 
his  predecessor.  In  December,  1879,  W  was  elected 
judge  of  the  same  counties,  and  commissioned  as 
such  on  the  20th  of  the  same  month.  Without 
objection  on  the  part  of  E,  W  entered,  at  once, 
upon  the  duties  of  the  ofHce,  and  E  qualified  as  an 
attorney  and  practiced  in  both  of  the  courts  over 
which  W  presided,  until  the  April  term,  1880,  when 
the  court  of  appeals,  having  decided,  that  the  terms 
of  all  the  county  judges  in  Virginia,  whether 
elected  to  fill  vacancies  or  not,  commenced  on  the 
1st  day  of  January  next  following  their  appoint- 
ments, and  were  for  the  full  term  of  six  years,  as 
fixed  by  the  Constitution,  E  appeared  and  protested 
that  he  was  the  lawful  judge.  This  claim  W  re- 
fused to  recognize,  principally  on  the  ground  that 
E.  by  acquiescing  in  the  assumption  of  the  office  by 
W.  and  becoming  a  practicing  attorney  in  his  court, 
held  an  office  incompatible  with  the  ofhce  of  judge, 
and  by  this  conduct  had  forfeited  and  abandoned 
his  said  office.  On  quo  xvarranto  by  E  against  W — 
Hsld:  E  was  entitled  to  the  office,  and  the  fact  that 
he  only  yielded  to  the  legislative  and  executive 
construction  of  the  Constitution,  until  the  question 
was  settled  by  the  supreme  court,  was  no  aban- 
donment or  forfeiture  of  his  office. 

2.  Attorney — Xot  an  Officer. — An  attorney  at 
law   is  not  an  officer. 

8.    Public    Office — Hott  Terminated. — An   of- 
fice is  terminated  propria  vigore,  by  resignation,  ex- 
piration   of    term,    and    removal    by    competent    au- 
thority.     But   in    other    cases   the    office   is   not    de- 
termined ipso  facto  by  the  occurrence  of  the  cause. 
There  must  be  a  judgment  of  amotion  after 
444         judicial    'ascertainment    of    the    fact,    which 
may    be    by*  indictment    or    information,    by 
writ   of    quo   warranto,   or   by   impeachment. 

4.  <(iio  'Warranto. — The  writ  of  quo  warranto  ii 
not  abolished  in  Virginia,  and  the  circuit  courts 
have  jurisdiction   of  the  same. 

5.  Appeal — Waiter  In  Trial  Court — ^BlTect. 
— W  having  waived  the  filing  of  an  information  in 
the  court  below,  cannot  be  heard  to  complain  of 
any  irregularity  on  this  ground  in  the  appellate 
court. 

6.  Same — Contianance — ^Practlce.t — A  motion 
for   a   continuance,   is   one  addressed  to  the   sound 


'Jad^reit — Election — Term     of     OfHce. — See 

Meredith,  Ex  parte,  33  Gratt.  119  and  note.  The 
principal  case  was  cited  by  Lacy,  J.,  in  his  dissenting 
opinion  in  Coleman  v.  Sands.  87  Va.  689,  in  refer- 
ence to  the  tenure  of  office  of  a  county  judge.  See 
4  Min.   Inst.    (2nd   Ed.)    227   et  seq. 

tContlnnance — Refnnal    to    Grant    nm    Er- 
ror.— Cited  in  Kesee  v.  The  Border  Grange  Bank,  77 
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discretion  of  the  trying  court,  under  all  the  cir- 
cumstances of  the  case,  and  its  action  will  not  be 
reversed  by  the  appellate  court  unless  it  appears 
plainly  erroneous. 

This  was  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  Giles  county  on  a 'writ 
of  quo  warranto  by  George  W.  Easley 
against  Robert  Wylie,  to  obtain  possession 
of  the  office  of  judge  of  the  county  courts 
of  Bland  and  Giles  counties.  The  circuit 
court  rendered  a  judgment  of  ouster  against 
Wylie;  and  he  thereupon  applied  to  a  judge 
of  this  court  for  a  writ  of  error;  which  was 
awarded.  The  case  is  fully  stated  by  Judge 
Christian  in  his  opinion. 

Crockett  &  Blair,  for  the  appellant. 

Williams,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

The  record  in  this  case  discloses  the  follow- 
ing facts:  In  December,  1874,  Hon.  Geo.  W. 
Easley  was  elected  by  the  legislature  judge 
of  the  county  courts  of  the  counties  of  Bland 
and  Giles.  He  was  commissioned  by  the 
governor  on  the  12th  day  of  December,  1874. 
In  the  month  of  December,  1879,  the  Hon. 
Robert  Wylie  was  elected  by  the  legislature 
county  judge  of  the  same  counties,  ^nd 
445  was  commissioned  by  the  governor  *on 
the  20th  December.  1879.  Under  this 
latter  commission  Judge  Wylie  qualified,  and 
proceeded  to  hold  the  county^ourts  of  Giles 
and  Bland  without  any  claim  upon  the  part 
of  Judge  Easley  that  he  was  entitled  to  the 
office  until  the  following  April;  and  Judge 
Easley,  during  that  time,  was  a  practicing 
attorney  in  the  county  courts  of  Giles  and 
Bland.  At  the  April  term  of  the  county 
court  of  Giles  county,  Judge  Easley  (who 
up  to  that  time  had  set  up  no  claim  to  the 
office,  though  present  when  Judge  Wylie 
opened  his  first  court)  appeared  in  the 
county  court  of  Giles  and  offered  a  protest 
in  the  following  words,  which  was  spread 
upon  the  records  of  that  court: 
"In    Giles    County   Court.   20th   April,   1880. 

"Be  it  remembered,  that  on  this  day  Rob- 
ert Wylie,  claiming  to  be  the  rightful  judge 
of  the  county  court  of  this  county  and  of  the 
county  of  Bland,  took  the  bench,  and  was 
proceeding  with  the  opening  of  the  court; 
whereupon,  George  W.   Easley  appeared  in 

person,  and  suggested  that  on  the  day 

of  December,  1874.  he  was  duly  elected  judge 
of   the   county   courts   of   Bland   and    Giles 


Va.  129,  to  support  the  proposition  that  motions  for 
continuance  are  addressed  to  the  sound  discretion  of 
the  trial  court,  and  a  judgment  will  not  be  reversed 
on  appeal  for  refusal  to  grant  a  continuance  unless 
such  refusal  was  clearly  error.  See  also  4  Min.  Inst. 
(2nd  Ed.)  969;  Hewitt's  Case,  17  Gratt.  627;  Har- 
man  v.  Howe,  27  Gratt.  676;  Roussell's  Case,  28 
Gratt.  930;  Walton's  Case,  32  Gratt.  855;  Mister's 
Case,  79  Va.  5;  Milstead  v.  Redman,  3  Munf.  219; 
Brooks  v.  Calloway,  12  Leigh  466;  Spengler  v.  Davy, 
15  Gratt.  381;  Holt  v.  Comm.,  2  Va.  Cas.  156; 
Schonberger  v.  Comm.,  86  Va.  489;  Norfolk,  &c., 
R.  Co.  V.  Shott,  92  Va.  45;  Davis  v.  Walker,  7  W. 
Va.  447;  \Vil5on  v.  Kochnlein,  1  W.  Va.  145;  Mar- 
met  V.    Art^^ib»^d.  37   W.  Va.   778. 
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counties,  and  was  commissioned  as  such  by 
the  governor  of  the  State  of  Virginia  on  the 
— ;—  day  of  December,  1874,  as  appears  by  the 
said  commission  and  the  order  of  qualifica- 
tion; that  by  virtue  of  said  election,  com- 
mission and  qualification  he  is  advised  that 
he  is  now  the  rightful  judge  of  said  courts, 
and  demanded  of  .the  said  Robert  Wylie,  now 
sitting  as  judge,  that  he  should  vacate  the 
position  now  claimed  by  him  as  judge  of 
said  courts,  desist  from  his  effort  and  proceed- 
ing to  open  said  court,  and  permit  him,  the 
said  George  W.  Easley,  without  further  in- 
terruption to  enter  at  once  upon  the  dis- 
charge of  the  duties  of  said  office,  which  he, 
the  said  George  W.  Easley,  claims  he  is 
446  entitled  to  under  the  law  as  *settled 
by  a  decision  of  the  supreme  court  of 
appeals  of  this  State  in  a  case  recently  de- 
cided by  said  court;  and  that  the  said  Eas- 
ley presented  no  other  authority  for  assum- 
ing the  bench  than  the  above  statement  of 
facts,  which  demand  was  refused;  and  there- 
upon the  said  Geo.  W.  Easley  protested 
against  the  said  Robert  Wylie  assuming  to 
discharge  the  duties  of  judge  of  said  court; 
but  the  said  Wylie,  claiming  to  be  the  right- 
ful judge,  proceeded  to  open  and  hold  said 
court^  and  the  said  protest  is,  on  application 
of  said  Easley,  spread  upon  the  record." 

It  is  further  shown  by  the  record,  that  on 
the  3d  day  of  May,  1880,  the  said  George  W. 
Easley  filed  his  petition  in  the  circuit  court 
of  Bland  county,  in  v/hich,  after  setting 
forth  the  grounds  of  his  claim  to  the  office  of 
judge  of  the  county  court  for  the  counties  of 
Giles  and  Bland,  he  prayed  that  a  rule  should 
be  issued  against  the  said  Robert  Wylie  to 
appear  before  said  court  and  show  cause 
why  leave  should  not  be  given  him  to  file 
an  information  in  the  nature  of  a  writ  of 
quo  warranto  at  the  relation  of  petitioner, 
to  determine  and  test  their  respective  rights 
in  the  premises  to  said  office. 

Upon  regular  proceedings  taken  upon  this 
petition,  and  upon  "facts  agreed"  at  the  bar, 
it  was  adjudged  and  so  ordered  by  the  cir- 
cuit court,  "that  the  said  Geo.  W.  Easley  is 
entitled  to  the  office  of  judge  of  the  county 
courts  of  Giles  and  Bland  counties,  and  to 
discharge  the  duties  and  receive  the  emolu- 
ments thereof;  and  that  the  said  Robert 
Wylie  did  intrude  into,  before  the  filing  of 
petitioner's  petition,  and  now  occupies  said 
office,  against  the  wishes  and  to  the  preju- 
dice of  the  rights  of  said  Geo.  W.  Easley; 
and  now  occupies  and  holds  the  same  con- 
trary to  law;  and  that  the  said  Robert 
Wyiie  be  ousted  and  removed  from  said  of- 
fice, and  that  the  said  Geo.  W.  Easley 
447  be  restored  thereto:  *and  that  writ  is- 
sue noon  this  judgment  to  remove  and 
oust  said  Wylie  from,  and  to  reinstate  and 
restore  «aid  Easley  to  said  office."  And  it 
was  further  ordered,  "that  the  said  Geo.  W. 
Easley  recover  of  the  said  Robert  Wylie  his 
costs  in  and  about  this  action." 

To  this  judgment  a  writ  of  error  was 
awarded  by  one  of  the  judges  of  this  court. 

Fr^ur  firrounds  of  error  are  assigned  here, 
to  this  judgment,  all  of  which  will  be  no- 


ticed— but  not  in  the  order  of  assignment 
in  the  petition. 

For  convenience  they  may  be  stated  is 
follows: 

1st.  "That  the  circuit  court  erred  in  refus- 
ing   a  continuance  of    the  respondent's  case.'' 

2d,  "That  the  circuit  court  had  no  juris- 
diction to  hear  and  determine  the  case." 

3d.  "That  the  commission  of  said  Easley 
on  its  face  invested  him  (only)  with  the  re- 
mainder of  the  term  of  office  of  Judge  P. 
W.  Thacker  which  expired  on  the  31st  De- 
cember, 1879." 

4th.  "That  conceding  the  said  Easleys 
commission  to  have  been  unexpired  at  the 
beginning  of  petitioner's  term,  yet  the  agreed 
facts  show  a  total  forfeiture  and  abandon- 
ment of  said  office  by  acquiescence  in  and 
recognition  of,  petitioner  as  the  rightful 
judge;  also  by  qualifying  as  an  attorney  and 
practicing  as  such  in  both  petitioner's  said 
courts,  a  position,  trust  or  office  wholly  in- 
compatible with  his  now  pretended  judg^ 
ship,  and  is  one  of  the  means  by  which  the 
office  might  have  been  forfeited  and  termi- 
nated." 

As  to  the  first  error  assigned,  to-wit,that 
the  circuit  court  refused  to  g^ant  a  contina- 
ance  of  respondent's  case,  it  is  sufficient  to 
remark,  that  it  has  been  repeatedly  declared 
by  this  court,  that  a  motion  for  a  continuapce 
is  a  motion  addressed  to  the  sound  discretion 
of  the  court  of  trial  under  all  the  circuin- 
stances  of  the  case;  and  though  anap- 
448  pellate  court  will  supervise  the  ♦action 
of  an  inferior  court  on  such  a  motion, 
it  will  not  reverse  a  judgment  on  that 
ground,  unless  such  action  is  plainly  erron- 
eous. Hewett  V.  Commonwealth.  17  Gralt 
627;  Roussell's  case,  28  Gratt.  930. 

We  cannot  say  that  the  action  of  the  cir- 
cuit court  in  this  case,  in  refusing  to  continK 
the  case  on  motion  of  respondent  was  plainly 
erroneous.  On  the  contrary  there  was  a  man- 
ifest propriety  under  the  circumstances,  that 
there  should  be  a  prompt  and  speedy  trial  of 
the  question  involved.  It  wa«  a  question,  to 
test  the  title  to  the  office  of  county  judfe. 
It  was  important  to  the  interests  of  the  com- 
munity and  to  the  proper  administration  of 
public  justice  that  this  question  should  be 
promptly  and  speedily  adjudicated,  in  order 
that  it  might  be  known  and  determined 
who  was  the  lawful  and  rightful  judge  cf 
the  county  court  of  the  counties  of  Giles 
and  Bland.  The  only  ground  of  contint- 
ance  urged  was  that  the  counsel  for  respon- 
dent had  not  time  to  consult  authorities  anc 
prepare  for  his  defence.  This  was  no  vafri 
I  excuse,  especially  in  this  case,  where  i^t 
•  precise  question  raised  by  the  pleading^ 
had  been  recently  determined  and  definitely 
settled  by  this  court. 

The  court  is  therefore  of  opinion  thatt^f 
circuit  court  did  not  err  in  overruling  tfe? 
motion  of    the  respondent    for  a  continuance 

The  second  ground  of  error  as  to  the  jn 
risdiction  of  the  court  is  not  well  taken. 

The  writ  of  quo  warranto  is  a  common  Is* 
writ,  never  abolished  by  statute,  and  stti* 
exists  in  Virginia.  The  jurisdiction  of  tfce 
courts  on  proceedings  by  writ  of  quo  warranto 
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or  by  information  in  the  nature  of  a  writ  of 
quo  warranto,  was  fully  recognized  by  this 
court  in  the  recent  case  of  Royall  v. 
Thomas,  28  Gratt.  130. 

It  was  objected  however  that  in  this  case 

the    information    was    not     filed     by     the 

Commonwealth,    but   that   the    proceedings 

were    all    had    upon    petition    filed    by 

449  *Easley.    Now  the  record  shows,  that 
the  very  careful  and  accurate  judge  of 

the  circuit  court,  upon  considering  said  peti- 
tion and  answer  of  respondent  Wylie,  di- 
rected that  an  information  should  be  filed; 
but  Wylie  by  his  counsel  waived  in  open 
court  the  filing  of  any  information.  But  for 
this  waiver,  no  doubt,  an  information  in 
proper  form,  in  the  name  of  the  Common- 
wealth would  have  been  filed  at  once.  Hav- 
ing waived  it  in  the  court  below  he  cannot 
be  heard  to  say,  in  the  appellate  court,  that 
the  proceedings  were  irregular  because  the 
information  was  not  filed. 

3d.  The  third  ground  of  error  assigned; 
to-wit:  "That  Easley  was  elected  to  fill  an 
unexpired  term,  and  that  his  term  of  office 
therefore  expired  on  the  31st  December, 
1879,"  is  not  well  taken. 

The  identical  question  raised  by  this  as- 
.signment  of  error  was  decided  by  this  court 
in  the  Prince  William  County  Judge  Case, 
in  April  last,  at  Richmond,  and  not  yet  re- 
ported, in  which  it  was  held  that  all  judges 
elected  to  fill  vacancies,  hold  their  offices 
for  the  full  constitutional  term,  and  not  for 
unexpired  terms  of  their  predecessors.  It 
is  not  necessary  or  proper  to  enter  again 
upon  the  discussion  of  this  question.  It  is 
sufficient  to  refer  to  the  able  and  exhaus- 
tive opinion  of  Judge  Staples  in  that  case 
as  conclusive  of  this  case.  It  perfectly  cov- 
ers the  case  before  us,  and  must  rule  it. 
Indeed,  it  is  admitted  by  the  learned  coun- 
sel for  the  plaintiff  in  error  that  the  decision 
of  the  Prince  William  Judge  Case  is  con- 
clusive of  this  case;  but  they  rely  mainly 
on  the  4th  assignment  of  error,  which  will 
now  be  considered. 

4.  The  fourth  assignment  of  error,  to- 
wit:  That  Easley  had  abandoned  and  for- 
feited his  office  of  county  judge  of  Giles  and 
Bland  by  becoming  an  attorney  and  practi- 
tioner at  the  bar  of  those  courts  is  also  not 
well  taken,  and  cannot  be  sustained. 

450  *An    office     is     determined    proprio 
vigore    by    resignation,    expiration    of 

term,  and  removal  by  competent  authority. 
But  in  other  cases  the  office  is  not  determ- 
ined ipso  facto  by  the  occurrence  of  the 
cause.  There  must  be  a  judgment  of  amo- 
tion after  a  judicial  ascertainment  of  the 
fact;  which  may  be  by  indictment  or  infor- 
mation, by  writ  of  quo  warranto,  or  by  im- 
peachment. See  2  Minor's  Inst,  p.  27,  and 
authorities  there  cited.  But  it  has  been  held 
by  this  court  and  by  the  supreme  court  of 
the  United  States  that  an  attorney-at-law 
is  not  an  officer,  so  that  the  argument  of 
the  learned  counsel  for  the  plaintiff  in  er- 
ror and  the  authorities  cited  by  him  as  to 
the  incompatibility  of  the  two  offices  has 
no   application   in  this  case. 

In    the  case  before  us  if  proper  proceedings 


had  been  taken  against  Judge  Easley  because 
he  held  "the  incompatible  trust  or  office  of 
attorney*'  as  charged,  there  never  could  hr.ve 
been  upon  the  facts  of  the  case  a  judgment 
of  amotion.  He  neither  forfeited  nor  aban- 
doned his  office  by  failing  to  protest  at  once 
against  the  incompetency  of  Wylie  or  by  be- 
coming an  attorney  and  practitioner  in  his 
court.  He  simply  yielded  for  the  time  to  the 
executive  and  legislative  construction  of  the 
Constitution.  But  as  soon  as  the  court  of 
appeals  had  given  its  construction  to  the 
provision  of  the  Constitution  he  promptly 
asserted  his  rights  and  maintained  them  in 
accordance  with  that  construction.  Cer- 
tainly no  court  under  the  circumstances 
could   have   rendered  a  judgment  of  amotion. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  in  the  judgment  of 
the  circuit  court  and  that  the  same  must  be 
affirmed. 

Judgment   affirmed. 


461    ^Simmons   v.    Simmons'    Adm'r. 

July  Term.   1880,   Wytheville. 
Absent  Moncure,   P» 

1.  Affenta — ^Acconnttnv — ^BtU  by  Principal** 
Administrator.* — A  bill  in  equity  will  lie,  by 
an  administrator  of  a  principal,  against  the  general 
agent  of  his  intestate  for  a  discovery  and  an  account 
of  the  transaction  of  the  laUer  with  his  principal. 

a.  Appeal — Bxceptiona  to  Consntia«ioner*a 
Report — Review.t — The  answer  of  a  defendant 
in  which  no  reference  is  made  to  a  commissioner's 
report,  will  not  be  regarded  as  an  exception  to  said 
report;  and  where  there  are  no  errors  on  the  face 
of  the  report,  and  no  exceptions  taken  thereto  in 
the  court  below,  they  cannot  be  taken  for  the  first 
time  in  the  appellate  court. 

8.  Pleadinv  and  Practice — ^Plea  Filed  to 
Ana^rer — Hannleaa  Error,  t — With  the  an- 
swer of  a  defendant  a  bond  of  the  plaintiff's  de- 
cedent is  filed.  The  plaintiff  filed  no  replication, 
but  pleaded  non  est  factum  to  the  bond  filed  with 


'Principal  and  Agrent — Account  in«^ — 
B««ity  Jnriadlction.— Huff  ▼.  Thrash,  75  Va. 
546,  citing  principal  case;  Vilwig  ▼.  B.  &  O.  R.  Co., 
79   Va.   449,   citing  principal   case. 

tAppeal — Commiaaioner'a  Report — Excep- 
tiona — Practice. — Reports  not  excepted  to  in  the 
lower  court,  cannot  be  impeached  before  the  appellate 
court  in  relation  to  matters  which  may  be  affected 
by  extraneous  testimony.  Liberty  Sav.  Bank  v.  Camp- 
bell ei  ol.,  75  Va.  534,  citing  prinqipal  case;  4  Min. 
Inst.  (2nd  Ed.)  1386,  1387,  and  cases  cited;  Brewis 
V.  Irawson,  76  Va.  36;  Wimbish  et  mjt.  y.  Rawlins* 
Ex'or  et  al.,  76  Va.  48;  Universal  L.  Ins.  Co.  v. 
Binford  et  al.,  76  Va.  103;  Morrison's  Ex'or  et  al., 
V.  Householder's  Adm'r  et  al..  79  Va.  627;  Ashby  v. 
Bell's  Adm'r,  80  Va.  811;  Nickels'  v.  Kane's  Adm'r, 
82  Va.  309;  McComb  v.  Donald's  Adm'r,  82  Va.  903; 
Cralle  ▼.  Cralle,  84  Va.  198;  Robinson  v.  Allen,  85 
Va.  721;  White  v.  Johnson,  2  Munf.  285;  Evans  v, 
Shroyer,  22  W.  Va.  584;  wtill  v.  McClintic.  11  W. 
Va.  399;  Sandy  v.  Randall,  20  W.  Va.  251.  The  prin- 
cipal  case  was  distinguished  in  Kyle  v.  Conrad,  25  W. 
Va.   772, 

^Plei^^lnS. — ^'  *•  ^'^"^  dcrial  is  reqiii- " te  ander 
Code  Of    ^^73.  ch.  167,  \\  3S,   39,  whcic  tl-c  bill  or 
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the    aniwer.      On    the    evidence    being    heard,    the 

court  below  decided  that  the  bond  was  not  the  deed 

of  the  plaintiff.     Held: 

While  it  was  irregular  and  improper  to  have  allowed 
a  plea  to  have  been  filed  to  an  answer,  and  the 
proper  course  was,  for  the  plaintiff  to  have  filed 
a  general  replication  to  the  answer,  accompanied 
by  an  affidavit,  putting  in  issue  the  execution  of 
the  bond,  which  would  have  been  sufficient  to 
require  the  defendant  to  prove  such  execution, 
yet,  as  the  plea,  which  was  sworn  to,  can  be  now 
treated  as  an  affidavit,  as  the  parties  took  issue  on 
it,  and  testimony,  and  the  appellant  has  not  been 
prejudiced  by  the  irregular  proceedings  and  trial 
on  said  plea  as  such,  the  decree  will  not  now  be 
reversed  for  such  irregularities,  substantial  jus- 
tice   having    been    done    between    the    parties. 

4.  "nritneaneii  —  Competency  —  Interested 
Party.* — A   witness   who   was   not  a  party  to   the 

contract  or  transaction,  which  is  the  subject 
452  o^  investigation,  is  not  disqualified  on  *  ac- 
count of  interest  only,  although  one  of  the 
original  parties  to  such  contract  or  transaction  be 
dead,  insane,  or  incompetent  to  testify  by  reason 
of  infamy,  or  any  other  legal  cause,  and  for  that 
reason  the  other  party  is  rendered  incompetent  to 
testify. 

5.  Same — Same — Appeal. — Objection  to  the 
competency  of  a  witness  cannot  be  taken  for  the 
first  time  in  the  appellate  court. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Floyd  county,  brought  in  October, 
1874,  by  Montague  H.  Simmons,  administra- 
tor of  Delila  Simmons,  deceased,  against 
Otey  T.  Simmons,  to  have  an  account  of  his 
agency  in  the  management  of  her  property. 
The  bill  charged  that  Delila  Simmons,  who 
was  then  quite  old  and  somewhat  infirm,  and 
uneducated,  by  a  regular  power  of  attorney 
appointed  Otey  T.  Simmons  her  agent  to 
transact  her  business;  that  said  agency  con- 
tinued until  the  death  of  said  Delila  Simmons 
in  June,  1870;  that  as  such  agent  Otey  T. 
Simmons  possessed  himself  of  a  large 
amount  of  personal  property  of  said  Delila 
Simmons  which  he  sold  and  disposed  of,  &c., 
and  the  bill  proceeds  to  set  out  different  ar- 
ticles of  property  as  corn,  cattle,  hogs, 
wheat,  one  horse,  and  other  articles;  and 
then  charges  that  he  took  charge  of  and  sold 
other  property  of  Delila  Simmons  to  a  large 
amount,  which  plaintiff  was  unable  to  specify 
particularly,  and  that  he  had  collected  a 
considerable  amount  of  rents  for  and  due 
her  in  money,  in  grain  and  other  property. 


other  pleading  alleges  the  making,  endorsement,  as- 
signment or  acceptance  of  any  writing,  sec  Coles  et 
ux.  V.  Hurt,   75   Va.   380,   citing  leading  case. 

Baalty  Pleadlnir— W^ant  of  Replication.— 
Where  defendant  has  taken  depositions  as  if  there  had 
been  a  replication,  the  decree  shall  not  be  reversed  for 
want  of  a  replication.  Code  1873,  ch.  177,  {  4;  Jones 
V.  Degge,  84  Va.  685;  Kern,  Barr  &  Co.  v.  Wyatt 
4  Co.,  89  Va.  885;  4  Min.  Inst.  (2nd  Ed.)  1330  et  seq. 

*W^ltneaaes  —  Interest  —  Competency.  —A 
party  in  interest  and  on  the  record  is  not  incompe- 
tent to  testify  in  relation  to  a  contract  to  which  he  is 
not  a  party,  though  one  of  the  parties  to  the  contract 
ia  dead,  and  the  other  party  to  the  contract  is  in- 
compelcnt  to  testify.  Knick  et  al.  v.  Knick.  75  Va. 
12,  diting  leading  case;  4  Min.  Inst.  (2nd  Ed.)  766; 
Hall  V.   Rixey,  84  Va.  790. 


And  he  charges  that  Otey  T.  Simmons  made 
no  settlement  with  Delila  Simmons  on  ac- 
count of  said  agency  in  her  lifetime,  and  has 
refused  to  settle  with  the  plaintiff  since  her 
death,  or  to  exhibit  an  account  of  his  trans- 
actions as  such  agent.  And  he  prays  for  a 
discovery  from  said  Otey  T.  Simmons  of 
his  transactions  as  said  agent;  and  that  he 
be  compelled  to  settle  his  account,  and  pay 
to  the  plaintiff  whatever  he  is  due  on  ac- 
count thereof;  and  for  general  relief. 
403  *The  bill  was  taken  for  confessed  as 
to  the  defendant,  and  by  a  decree  in 
December,  1874,  Commissioner  Morgan 
was  directed  to  take  and  report  the  account 
of  Otey  T.  Simmons,  as  attorney  in  fact 
and  agent  for  Delila  Simmons. 

The  commissioner  returned  his  report  in 
April,  1875;  by  which  he  charged  Otey  T. 
Simmons  as  of  1868  for  property  of  Ekiila 
Simmons  taken  and  sold  by  Otey  T.  Sim- 
mons, as  shown  by  an  account  filed  by  DeUla 
Simmons'  administrator  $870.  The  commis- 
sioner states  that  the  plaintiff  took  the  dep- 
ositions of  several  witnesses  before  him. 
which  prove  the  account  to  such  an  extent 
that  he  considered  it  proper  to  charge  the 
defendant  with  the  whole  amount.  And  he 
says  the  defendant  produced  no  vouchers 
for  disbursements  made  by  him,  and  no 
statement  of  his  transactions,  nor  anything 
whatever  relating  to  transactions  before  the 
commissioner.  The  depositions  referred  to 
were  returned  with  the  report. 

After  the  report  of  the  commissioner  was 
returned  Otey  T.  Simmons  filed  his  answer 
among  the  papers  in  the  cause.  He  says  the 
power  of  attorney  was  given  in  1862,  and 
returned  to  Delila  Simmons  previous  to  1867. 
As  to  some  of  the  articles  mentioned  in  the 
bill  he  says  he  has  no  recollection.  As  to 
others  he  paid  for  them ;  and  as  to  others  he 
admits  having  received  them.  He  says  that 
at  the  beginning  of  the  late  war  Delila  Sim- 
mons, his  mother,  was  an  old  widow,  and 
had  no  one  with  her  but  two  small  negroes, 
neither  of  whom  was  able  to  labor;  that  she 
had  but  little,  save  a  poor  farm  and  a  little 
stock;  that  he  had  to  live  with  his  mother 
during  the  first  year  of  the  war,  as  she  was 
afraid  to  live  alone ;  that  during  the  whole  of 
the  war  he  had  many  things  to  do  for  his 
old  mother;  that  he  paid  her  taxes,  and  on  a 
number  of  occasions  paid  other  sums  of 
454  money  for  her.  In  fact  he  *to  a  very 
great  extent  supported  his  mother  and 
the  two  negroes  during  the  war.  He  also 
says  that  on  the  23d  of  April,  1870,  he  made 
a  full,  fair,  complete  and  honest  settlement 
with  his  mother,  and  she  fell  in  debt  to  him 
in  the  sum  of  $247.50,  and  executed  her  bond 
for  the  same,  which  he  exhibits  as  a  part  of 
his  answer.  And  he  says  that  in  May,  1S57. 
his  mother  executed  to  himself  and  R.  M. 
Simmons  a  bond  for  $15  as  executors  of  T. 
W.  Simmons,  deceased,  and  that  he  ac- 
counted with  the  estate  for  the  same.  And 
he  exhibits  it  as  a  part  of  his  answer. 

At  the  August  term,  1875.  the  plaintiff,  in- 
stead of  filing  a  replication  to  the  answer, 
filed  a  plea  denying  that  the  bond  for  $247.- 
50  filed  with  the  answer,  was  the  bond  of 
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Delila  Simmons,  or  was  executed  by  her. 
And  this  plea  was  sworn  to  by  the  plaintiflF. 
The  cause  came  on  to  be  heard  on  the  5th 
of  August,  1875,  upon  the  papers  formerly 
read,  the  report  of  Commissioner  Morgan, 
the  answer  of  the  defendant,  filed  in  the  pa- 
pers, exhibits  filed  therewith,  the  plea  of 
non  est  factum  of  complainant,  tendered  to 
one  of  the  bonds  filed  with  defendant's  an- 
swer, the  objection  of  the  defendant  to  the 
reception  of  said  plea,  and  depositions  of 
witnesses.  On  consideration  of  all  of  which, 
and  there  being  no  exceptions  to  Commis- 
sioner  Morgan's   report,   the   same   is   con- 


of  which  equity  would  take  cognizance  (2 
Rob.  Prac,  Old  Edn.  4),  but  it  is  a  case  in- 
volving a  trust,  where  the  fiduciary  charac- 
ter of  the  employment  imposed  upon  the 
person  employed  the  duty  of  keeping  ac- 
counts and  preserving  vouchers.  It  is  well 
settled  that  equity  has  jurisdiction  in  such 
a  case.  Zetelle  v.  Myers.  19  Gratt.  62;  Coff- 
man  v.  Sangston,  21  Gratt.  263;  Thornton  v. 
Thornton,  31  Gratt.  212. 

The  account  sought  by  the  bill  was  taken 
and  stated  by  a  commissioner  under  the  or- 
der of  the  court.  His  report  was  confirmed, 
and  the  decree  complained  of  was  based  on 


firmed;    and  the  court  overrules  the  objection  i  that  report.     Objections  to  the   decree   for 


of  the  defendant  to  the  filing  of  plaintiffs 
plea  aforesaid,  and  allows  the  same  to  be 
filed.  The  decree  then  proceeds  to  state  that 
after  the  court  had  allowed  the  plaintiff's 
plea  to  be  filed,  and  his  answer  filed  among 
the  papers  had  been  treated  as  the  defend- 
ant's answer,  he  had  tendered  as  his  answer 
in  the  cause,  the  paper  B  sworn  to  before  J. 
P.  Jett,  on  the  5th  of  August,  1875,  and 
asked  leave  to  file  the  same;  which  was  re- 
fused by  the  court.  This  paper  B  is  substan- 
tially the  same  as  the  answer  before 
465  filed.  ♦Defendant  then  asked  leave 
to  withdraw  the  bond  to  which  the 
plea  of  non  est  factum  was  allowed,  so  far 
as  the  same  is  filed  with  the  first  answer  as 
a  set-off;  which  was  refused  by  the  court; 
and  he  was  allowed  until  the  next  term  to 
take  issue  on  the  plea  of  non  est  factum. 

The  cause  came  on  again  to  be  heard  upon 
the  papers  formerly  read,  general  replication 
to  the  plea  of  non  est  factum,  and  deposi- 
tions of  witnesses,  when  the  court  held  that 
the  bond  for  $247.50  was  not  the  deed  of 
Delila  Simmons,  and  decreed  that  the  plain- 
tiff recover  of  the  defendant  Otey  T.  Sim- 
mons, the  sum  of  $870  with  interest  from 
the  1st  of  April,  1870,  and  his  costs,  subject 
to  a  credit  of  $15,  with  interest  thereon  from 
the  15th  of  November,  1857.  the  bond  of 
Delila  Simmons  to  Otey  T.  Simmons  and  R. 
M.  Simmons  filed  with  defendant's  answer. 
And  thereupon  Otey  T.  Simmons  applied  to 
a  judge  of  this  court  for  an  appeal,  which 
was  allowed.  There  was  an  objection  taken 
in  this  court  to  the  testimony  of  three  wit- 
nesses introduced  by  the  plaintiff,  who  were 
the  sons  and  a  son-in-law  of  Delila  Sim- 
mons. 

Tavlor  &  Phlegar,  for  the  appellant. 

William  Terry  and  J.  L.  Tompkins,  for 
the  appellee. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

The  objection  under  the  first  assignment 
of  error  by  appellant,  '^yho  was  de- 
fendant in  the  court  below,  that  the  com- 
plainant's only  remedy  for  the  grievances 
set  out  in  the  bill  was  in  a  common  law  fo- 
rum, is  not  well  founded. 

The  bill  was  filed  to  have  a  discovery,  ac- 
count and  settlement  of  the  transactions  of 
the  defendant  as  general  agent  for  sev- 
456  eral  ysars.  It  is  not  the  case  of  *a 
single  money  demand,  which  might 
conveniently  and  should  be  enforced  in  a 
court   of  law,  nor  of  mutual  demands  merely. 


alleged  errors  in  the  report,  not  appearing 
on  the  face  of  it,  to  avail  in  this  court,  must 
be  founded  on  exceptions  to  the  report 
taken  in  the  court  below. 

There  are  no  errors  on  the  face  of  the  re- 
port, and  no  exceptions  to  it  were  taken  be- 
low. Reports  not  excepted  to  cannot  be 
impeached  before  an  appellate  tribunal  in 
relation  to  matters  which  may  be  affected 
by  extraneous  testimony.  A  different  rule 
would  lead  in  practice  to  surprise  of  parties 
litigant,  and  often  result  in  great  mischief 
and  injustice.  2  Rob.  Prac.  (Old  Edn.). 
383  and  cases  there  cited;  Peters  v.  Neville's 
Trustee,  26  Gratt.  549;  Cole's  Committee  v. 
Cole's  Adm'r,  28  Gratt.  365,  370. 

It  is  contended,  however,  for  the  appel- 
lant, that  his  answer  to  the  bill  operated  an 
exception  to  the  report  which  had  been  pre- 
viously filed.  Certainly  it  is  not  the  proper 
function  of  an  answer  to  draw  in  question 
and  test  the  correctness  of  a  commission- 
er's report  made  in  the  progress  of  the 
cause.  If  it  be  admissible  in  any  case  to 
incorporate  exceptions  to  such  report  in 
the  answer,  they  must  at  least  have  all  the 
requisites    of    such    exceptions    taken    and 

filed  in  the  usual  way. 
457  *  Exceptions  to  a  master's  report  are 
said  to  be  in  the  nature  of  special  de- 
murrers, and  the  party  objecting  must  point 
out  the  error,  otherwise  the  part  not  excepted 
to  will  be  taken  to  be  admitted.  2  Dan.  Chanc. 
Prac.  (4th  American  Edn.),  1316,  note  4  and 
cases  there  cited.  In  all  cases  where  excep- 
tions are  necessary  at  all,  they  should  spec- 
ify with  reasonable  certainty  the  particular 
grounds  of  objection  relied  on,  so  as  to  en- 
able the  opposing  party  to  see  clearly  what 
he  has  to  meet,  and  the  court  what  it  has  to 
decide.     Crockett  v.  Sexton,  29  Gratt.  46. 

Appellant's  answer  is  directed  only  to  the 
bill.  Some  of  the  allegations  it  admits  in 
whole  or  in  part;  some  it  denies;  while 
others  are  left  unnoticed  and  unanswered. 
It  presents  no  objections  to  the  commission- 
er's report — makes  no  complaint  of  it — spec- 
ifies no  errors.  It  does  not  even  allude  to  it, 
directly  or  indirectly.  So  far  as  appears, 
neither  the  court,  the  parties  opposite,  nor 
their  counsel,  were  given  to  understand  that 
it  was  intended  or  considered  as  an  exception 
to  the  report.  Hence  the  recital  in  the'decree, 
that  there  were  "no  exceptions."  For  an 
appellate  court  to  treat  such  an  answer  as  an 
exception  'would  be  giving  license  to  parties 
to  set  \r^P*  ^^^  ^^^^^  unwary  adversaries. 
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It  is  needless,  therefore,  to  inquire  in  this 
case  whether  the  answer  to  the  bill  was  re- 
sponsive or  not,  or  how  far  and  in  what  re- 
spects it  was  responsive,  or  whether  the 
evidence  was  sufficient  to  sustain  the  com- 
missioner's report,  as  it  is  manifest  from  a 
mere  glance  at  the  record  that  the  conclusions 
reached  by  the  commissioner  might  have  been 
varied  by  extrinsic  proof,  which  might  have 
been  adduced  if  exceptions  had  been  filed. 

It  is  also  contended  for  the  appellant  that 
it  was  error  in  the  court  to  confirm  the 
408  commissioner's  report  ♦before  deciding 
the  issue  made  on  what  is  called  the  plea 
of  non  est  factum.  It  was  certainly  error  to 
allow  any  such  plea  to  be  filed.  When  the 
defendant  filed  his  answer,  if  the  complainant  ^ 
deemed  it  sufficient,  he  should  have  taken  ' 
issue  upon  it  by  general  replication;  or,  if  he 
chose  to  incur  the  hazard  of  so  doing,  he  ' 
might  have  had  the  cause  set  for  hearing  on 
the  bill  and  answer  without  replication;  or,  | 
if  there  was  new  matter  in  the  answer  mak-  j 
ing  it  proper,  he  might  have  filed  a  supple- 
mental bill.  Onocranother-of  these  methods  i 
he  was  bound  to  pursue.  He  had  no  right  to 
file  a  plea  to  the  answer.  A  plea  (in  a  tech- 
nical sense)  of  the  complainant  to  defendant's 
answer  is  an  anomaly  in  the  equity  practice. 
If  he  had  filed  a  general  replication,  it  would 
have  been  a  general  denial  of  the  truth  of  the 
defendant's  answer,  and  of  the  sufficiency 
of  the  matter  alleged  in  it  to  bar  the  com- 
plainant's suit,  and  an  assertion  of  the  truth 
and  sufficiency  of  the  bill.  Story's  Eq.  Plead., 
§  878.  Under  such  replication  alone,  it  would 
have  devolved  upon  the  defendant  to  prove 
the  execution  of  the  bonds  filed  with  his  an- 
swer and  relied  on  as  set-offs,  but  for  the 
statute,  Code  of  1873,  chap.  167,  §  39,  which 
provides  that  "where  a  bill,  declaration,  or 
other  pleading  alleges  that  any  person  made, 
endorsed,  assigned,  or  accepted  any  writing, 
no  proof  of  the  handwriting  of  such  person 
shall  be  required,  unless  the  fact  be  denied 
by  an  affidavit  with  the  answer,  plea,  or 
other  pleading  which  puts  it  in  issue." 

The  effect  of  this  statute  was  to  relieve 
the  defendant  in  this  case  from  proving  the 
execution  of  the  bonds  referred  to,  unless 
the  replication  was  attended  with  the  affida- 
vit provided  by  the  statute. 

Unless  therefore  the  complainant  intended 
to  admit  the  execution  of  the  bonds,  it  be- 
hooved him  to  put  in  the  replication  (if  not 
dispensed  with  by  subsequent  proceed- 
469  ings)  ♦with  the  affidavit  required.  No 
formal  replication  was  filed,  but  the 
failure  to  file  it  will  be  regarded  in  this 
court  as  immaterial,  the  defendant  having 
proceeded  to  take  depositions  as  if  there 
had  been  a  replication.  Code  of  1873,  ch. 
177,  §  4.  See  Cocke  v.  Minor,  25  Gratt.  246. 
When  therefore  the  paper,  called  a  "plea," 
was  tendered,  it  might  and  should  have 
been  received  and  treated  as  an  affidavit 
merely  (for  it  was  sworn  to)  and  not  as  a 
olea.  It  seems,  however,  the  defendant  took 
issue  upon  it  as  a  plea;  both  parties  took 
evidence  touching  the  matters  involved,  and 
the  court  determined  the  question  in  issue. 
This  was  an  irregular  proceeding;  but  if  the 


appellant  was  not  prejudiced  by  it,  he  cannot 
successfully  complain  of  the  irregularity. 
The  statute  last  cited  (Code  of  1873,  ch.  177. 
§  4),  expressly  provides  that  a  decree  shall 
not  be  "reversed  at  the  instance  of  a  party 
who  has  taken  depositions,  for  an  informal- 
ity in  the  proceedings,  when  it  appears  that 
there  was  a  full  and  fair  hearing  upon  the 
merits,  and  that  substantial  justice  has  been 
done."  We  are  of  opinion,  that  the  appel- 
lant was  not  prejudiced,  either  by  the  con- 
firmation of  the  report,  reserving  the  issue 
as  to  the  bond  (no  exceptions  having  at 
any  time  been  filed  to  the  report),  or  by  the 
mode  in  which  the  execution  of  the  bond 
was  put  in  issue.  Treating  the  "plea**  as  ao 
affidavitj  the  mode  of  determining  the  mat- 
ter in  dispute  would  have  been  the  same  in 
substance  as  that  pursued,  namely,  the  de- 
cision of  the  matter  by  the  court  on  deposi- 
tions taken  on  both  sides. 

The  onus  was  on  the  appellant  to  prove 
the  executioh  of  the  bond.  If  he  established 
it  satisfactorily,  he  was  entitled  to  the  benefit 
of  the  fact  so  established  notwithstanding 
the  confirmation  of  the  report,  as  the  ques- 
tion as  to  the  bond  was  left  open  by  the  de- 
cree confirming  the  report.  If  he  failed 
460  in  his  proof,  there  ♦was  no  error  to  his 
prejudice  in  confirming  the  report  to 
which  he  never  accepted.  The  circuit  court 
was  of  opinion,  that  he  did  so  fail;  and  we 
are  disposed  to  concur  in  that  opinion.  At 
all  events,  we  cannot  say  from  the  record, 
that  he  erred  in  his  judgment,  and  as  the 
question  decided  was  one  of  fact,  we  cannot 
overrule  the  decision  unless  we  were  con- 
vinced, as  we  are  not,  that  substantia]  error 
was  committed. 

Objection  was  made  in  argument,  to  the 
competency  as  witnesses  of  William  T. 
Lester,  R.  M.  Simmons,  and  Montague  Sim- 
mons, whose  depositions  were  taken  on 
behalf  of  the  complainant.  Two  of  these 
witnesses  testified,  after  the  confirmation  of 
the  report,  touching  the  question  reserved 
as  to  the  execution  of  the  bond. 

It  would  seem  to  be  a  sufficient  answer  to 
this  objection,  that  it  does  not  appear  that  it 
was  first  made  in  the  court  below.  Notwith- 
standing some  expressions  in  decided  cases* 
which  seem  to  concede  that  objections  to 
the  testimony  of  a  witness  on  the  ground  of 
his  incompetency  may  be  properly  made  in 
this  court  although  not  made,  or  considered, 
or  passed  upon  in  the  court  below,  we  are  of 
opinion,  that  such  objections,  unless  first 
made  in  the  court  below,  cannot  be  relied  on 
here,  for  the  reason  that  if  allowed,  parties 
might  be  taken  by  surprise.  If  made  in  the 
court  of  original  jurisdiction:  First.  The 
incompetency  might  in  some  cases  be  re- 
moved by  release  or  otherwise;  Second.  If 
not  removed  and  the  witness  be  excluded. 
the  loss  of  his  testimony  might  perhaps  be 
supplied  by  other  evidence.^  See  what  was 
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*NoTt  BY  THI  JutiCE. — A  decision  of  this  court  t» 
the  same  effect  wm«  rendered  tcveral  years  a^o,  m 
1  am  informed  by  Judge  Stapies,  who  delivered  the 
opinion,    which    wai    not   reported    (though    a    repon 
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461  said  by  Judge  *Moncure  in  Fant  v. 
Miller  &  Mayhew,  17  Gratt.  187.  Also 

Beverly  .v.  Brook  &  als.,  2  Leigh  425; 
Herd's  adm'r  v.  Colbert  &  als.,  28  Gratt.  49, 
54,  55,  56;  Statham  &  als.  v,  Ferguson's 
adm'r  &  als.,  25  Gratt.  28,  38. 

But  even  if  the  objection  had  been  made 
in  the  circuit  court,  it  would  have  been  with- 
out effect.  The  witnesses,  although  they  may 
have  had  an  interest  in  the  result  of  the 
suit,  were  not  parties  to  the  contract  or 
transaction  which  was  the  subject  of  inves- 
tigation. Disqualifitration  on  account  of  in- 
terest is  removed  by  the  statute,  and  if  the  in- 
terested witness  was  not  a  party  to  the  contract 
or  other  transaction  which  is  the  subject  of  in- 
vestigation, his  interest  merely  does  not  dis- 
qualify.him,  though  one  of  the  original  parties 
to  the  contract  or  transaction,  the  subject  of 
investigation,  be  dead,  insane,  or  incompe- 
tent to  testify  by  reason  of  infamy,  or  any 
other  legal  cause,  and  for  that  reason  the 
other  party  is  rendered  incompetent  to  tes- 
tify. Code  of  1873,  ch.  172,  §§  21,  22.  The 
contract  or  transaction,  the  subject  of  in- 
vestigation in  this  case,  was  wholly  be- 
tween the  appellant  and  the  complainant's 
intestate.  It  is  not  pretended,  that  either  of 
the  witnesses  was  a  party  to  such  a  contract 
or  transaction. 

The  correctness  of  the  above  construction 
of  the  statute,  if  not  directly  and  expressly 
determined  in  any  previous  case,  is  a  neces- 
sary deduction  from  the  construction  given 
to  the  same  statute  in  the  numerous  deci- 
sions of  this  court  heretofore  made,  many  of 
which  are  reported.  Martz's  ex'ors  v,  Martz's 
heirs,  25  Qratt.  361,  is  very  nearly,  if  not 
quite,  a  case  in  point. 

The  refusal  of  the  court  to  permit  the  ap- 
pellant to  file  a  second  answer  to  the  bill 
was  not  assigned  as  error  either  in  the  pe- 
tition for  appeal  or  in  the  oral  argument  at 
bar.  It  is  plain,  that  there  was  no  error  in 
such  refusal,  and  it  is  therefore  deemed  un- 
necessary to  notice  it  further. 

462  *For  the  reasons  stated,  we  are  of 
opinion,  that  there  is  no  error,  to  the 

prejudice  of  the  appellant,  in  the  decree  ap- 
pealed from,  and  that  it  should  be  affirmed. 
Decree  affirmed. 


468      *Asbcnys  Adm'r  v.  Asberry'^  Adm'r 
&  als. 

July  Term.  1880,  Wythcville. 

Absent  Moncure^  P.  and  Anderson,  J. 

I.  Et  administrator  of  A,  sells  the  assets,  and  B  makes 
purchases  for  upwards  of  $1,000,  and  gives  his  bond 
to  E  with  sureties  for  his  purchases.  B  is  the 
guardian  of  J,  one  of  the  distributees  of  A,  and  upon 
a  settlement  between  E  and  B,  E  receives  the  re- 
ceipt of  B  as  guardian  of  J  for  $1,000  for  so  much 
of  B's  purchases  at  the   sale.     J   dies  and  R,  his 


was    ordered),    the    manuscript  -having    been    lost    or 
mislaid  by  some  means  or  other. 

Since  the  above  was  written,  I  have  seen  the  case 
of  Baxter  v.  Moore,  5  Leigh  219,  in  which  the  dc- 
dston  was  the  same  way  on  the  very  point  now 
raised  in  argument  here. 


administrator,   sues   E   for  Ps   share  of  the   estate 
of   A.     Held: 

1.  Fldvclarlea — Tntat  Fanda — ^DvtT  as 
to.* — The  duty  of  every  fiduciary  is  to  keep  the 
trust  fund  separate  from  his  own  property  or 
money;  and  to  apply  it  in  a  due  course  of  ad- 
ministration,  or  to  invest  it  securely  for  the 
benefit  of  the  parties  entitled. 

2.  Same — Same — HiaappllesLtion — ^Partl- 
eepa  Crlmints.t — A  party  who  concerts  or 
unites  with  a  fiduciary  in  a  misapplieation  of  the 
trust  funds,  or  in  any  other  act  contrary  to  the 
duty  of  the  fiduciary,  becomes  a  particeps  crim- 
inis,   and  will  be  held   liable  accordingly. 

8.  Same  —  Same  —  Same  —  Same  —  Knowl- 
edge.— E    knew    the    guardian    was    using    the 
ward's  money  in  paying  bis  own   debt;    and  he 
knew,  or  must  be  heiu  to  know,  that  the  guard- 
ian was  thereby  misapplying  the  funds,  and  com- 
mitting a  breach  of  trust. 
4.     Same — Same — Same — Same — ^Liiablllty.t 
— Though  E  may  have  acted  in  good  faith,  with- 
out   a    suspicion    of    anything    improper    in    the 
transaction,  the  law  stamps  it  as  fraudulent,  how- 
ever innocent  the  intention   of  the  parties;    and 
E  is  not  entitled  to  a  credit  for  the  $1,000,  thus 
receipted  for  by  B  as  guardian  of  J. 
II.     Riffhts    of    Creditor   Havlnor    Reeovrse 
airaiaat    Two    Personii.| — R    as    administrator 
of  J  brought  an  action   against  B,  who  was  insol- 
vent, and  his  sureties  in  his  official  bond  to 
4Q4         recover  the   *amount   due   from   B,   and  this 
action  was  pending  when  the  decree  was  made 
in  the   case   in   equity.     Held:     A   creditor   having 
two    different    remedies,    or    two    sets    of    obligors 
bound  for  his  debt,  may  proceed  against  both  at  the 
same  time,  although  he  is  entitled  to  but  one  sat- 
isfaction.     And   the   administrator   of   J   cannot   be 
delayed  by  a  protracted  controversy  with  the  sure- 
ties   of   the   guardian;     he   has   his   right   of  action 
against  the  party  who  was  concurred  in  the  breach 
of  trust  committed  by  the  guardian,  and  therefore 
incurs  the  like  liability. 


*Oiiardlan  and  Ward — Daty  as  to  Depoa- 
Its.— See  also  Whitehead  v.  Whitehead,  85  Va.  879. 

tSame — ^Misapplication  of  Funds — ^Partl- 
eeps  Crimlnls. — It  has  been  long  settled  that  when- 
ever a  fiduciary  does  any  act  in  violation  of  his  duty 
or  commits  a  breach  of  trust,  that  he  and  all  who  wil- 
fully and  knowingly  aid  him  in  the  execution  of 
these  purposes,  are,  in  the  eyes  of  the  law,  participa- 
tors in  the  offence,  and  all  stand  upon  the  same  foot- 
ing. Boisseau  v.  Boisseau,  Guardian,  79  Va.  73,  and 
see  cases  cited;  1  Min.  Inst.  (4th  Ed.)  480,  481; 
4  Min.  Inst.  (2nd  Ed.)  1369;  Broadus  et  at.  v.  Ro»- 
son  et  ux.,  3  Leigh  12. 

tSame — Same — LlabllltT* — ^The  conversion  by 
a  guardian  to  his  own  use  of  a  bond  of  his  ward  makes 
such  bond  the  property  of  the  guardian,  and  irrevo- 
cably so,  in  the  option  of  his  ward,  and  renders  him 
liable  for  the  amount  thereof.  Bur  well  et  al.  v. 
Burwell's  Guardian,  78  Va.   574,  and  sec  cases  cited. 

Same — Same. — The  court  will  not  allow,  much  less 
aid,  a  guardian  to  apply  the  estate  of  bis  wards  to 
the  discharge  of  his  individual  indebtedness.  Dobyns 
&  Davis  V.  Rawley,  76  Va.  537,  citing  principal  case. 

fBqnitable  Jnrlsdletlon  and  Relief — 
Doable  Remedr — Slnirl*  Satisfaction. — A 
creditor  having  two  different  securities,  or  two  sets 
of  obligors  bound  for  his  debt,  may  proceed  against 
both  &^  ^^e  same  time,  although  he  is  entitled  to  but 
one   s^^'-f^ction.     Carter  v.   Hampton's  adm'r   et   al.. 
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This  was  a  suit  in  equity  in  the  circuit 
court  of  Roanoke  county,  but  afterwards 
transferred  to  the  circuit  court  of  Bedford, 
brought  by  some  of  the  children  of  Joel 
Asberry,  deceased,  against  John  M.  Evans 
his  administrator,  and  Lewis  W.  Richard- 
son, administrator  of  John  G.  Asberry,  an- 
other son  of  Joel  Asberry,  for  a  settlement 
of  said  Evans'  administration  account,  and 
a  distribution  of  the  estate.  The  accounts 
were  referred  to  a  commissioner,  who  made 
his  report,  in  which  he  stated  the  account  of 
the  administrator  with  each  of  the  distribu- 
tees, bringing  John  G.  Asberrv  indebted  to 
the  administrator  $494.01;  and  there  was  a 
decree  for  this  amount  against  said  adminis- 
trator in  favor  of  Evans. 

Richardson,  as  administrator  of  John  G. 
Asberry,  then,  by  leave  of  the  court,  filed  a 
bill  to  review  this  decree;  in  which  he  stated 
that  the  account  of  the  administrator  Evans, 
with  John  G.  Asberry  contained  one  item  of 
$1,000,  as  paid  by  Evans  to  John  G.  Asber- 
ry's  guardian,  William  L.  Bernard.  That  in 
fact  Bernard  had  purchased  at  a  sale  of  the 
assets  of  Joel  Asberry,  by  Evans  as  his  ad- 
ministrator, upwards  of  $1,000,  for  which 
he  gave  his  bond  with  sureties;  and  when  it 
fell  due,  he  had  given  to  Evans  his  receipt 
for  said  sum  of  $1,000,  as  guardian  of  John 
G.  Asberry;  which  Evans  had  received  as 
a  payment  of  so  much  of  his  debt.  And  he 
insisted  that  this  was  not  a  valid 
465  *payment,  and  Evans  was  not  en- 
titled to  a  credit  for  the  amount  in 
his  settlement  with  John  G.  Asberry. 

Evans  in  his  answer,  states  that  he  paid 
Bernard,  the  guardian  of  John  G.  Asberry 
$1,000,  by  the  bond  of  Bernard,  which  he 
neld  as  administrator  of  Joel  Asberry, 
which  was  well  secured. 

The  account  was  referred  to  the  commis- 
sioner, who  made  his  report  accompanying 
it  with  a  special  statement  made  at  the  in- 
stance of  the  plaintiff,  which,  excluding  any 
credit  to  Evans  for  the  payment  to  Bernard 
of  $1,000,  found  a  balance  against  him  of 
$962.33. 

It  appears  that  at  the  time  this  suit  was 
pending,  Richardson,  as  administrator  of 
John  G.  Asberry,  had  brought  an  action  at 
law  against  Bernard,  who  had  become  insol- 
vent, and  his  sureties  in  his  guardian's  bond; 
the  object  of  which  was  to  recover  the 
amount  for  which  Bernard  had  given  his 
receipt  to  Evans;  and  when  the  cause  was 
about  to  be  heard  Evans  moved  the  court  to 
continue  it  until  the  next  term.  But  the 
court  overruled  the  motion.  He  also  asked 
leave  to  file  an  amended  answer,  not  to  in- 
troduce any  new  grounds  of  defence,  but 
to  state  more  fully  the  facts  in  relation  to 
the  settlement  with  Bernard.  But  the  court 
refused  to  permit  the  amended  answer  to  be 
filed 

The  cause  came  on  to  be  heard  on  the  13th 
of  September,  1878,  when  the  court,  being  of 
opinion  that  the  delivery  of  the  bond  of  Wil- 
liam L.  Bernard  to  him  by  John  M.  Evans, 
adminstrator  of  Joel  Asberry,  was  a  mere 
colorable  proceeding  between  them  to  mis- 
apply the  money  due  from  the  said  Evans 


to  the  said  John  G.  Asberry.  the  ward  of 
the  said  Bernard,  to  the  private  debt  of  the 
said  Bernard  to  the  said  Evans;  and  the 
said  misapplication  being  with  the  full 
knowledge  and  active  participation  of  said 
Evans,  cannot  avail  as  against  the  said 
John  G.  Asberry,  or  his  administrator, 
therefore   was   no   valid   payment  of 

466  *the   distributable   share   of  John  G. 
Asberry  in  the  estate  of  Joel  Asberry.  ' 

the  said  bond  being  due  from  said  Bernard 
in  his  individual  character  to  the  said  Ev- 
ans, administrator  of  Joel  Asberry,  and  that 
it  was  a  collusive  transaction  between  the 
said  Bernard  and  said  Evans,  doth  allow  the 
same,  and  doth  disapprove  of  the  report 
of  Commissioner  Palmer  as  to  the  two  items 
of  six  hundred  and  sixty  dollars  and  ninet>'- 
three  cents,  and  three  hundred  and  thirty- 
nine  dollars  and  seven  cents,  credited  in 
said  report  to  the  said  John  M.  Evans,  ad- 
ministrator as  aforesaid,  as  being  paid  to 
the  said  John  G.  Asberry. 

And  the  court  approving  the  special  state- 
ment of  said  commissioner  made  at  the  in- 
stance of  the  complainant,  doth  adopt  and 
confirm  the  same,  and  doth  adjudge,  order, 
and  decree  that  the  defendant,  John  M. 
Evans,  late  sheriff  of  Roanoke  county,  and 
as  such  administrator  of  Joel  Asberry,  de- 
ceased, do,  out  of  the  assets  of  his  intestate, 
if  so  much  he  hath,  and  if  not,  then  out  of 
his  own  estate,  pay  to  the  complainant,  L 
W.  Richardson,  administrator  de  bonis  non 
of  John  G.  Asberry,  deceased,  the  sum  of 
nine  hundred  and  sixty-two  dollars  and  thir- 
ty-three cents,  with  interest  thereon  at  the 
rate  of  six  per  centum  per  annum  from  the 
1st  day  of  April,  1875,  till  paid,  and  his  costs 
expended  by  him  in  the  prosecution  of  this 
suit. 

And  it  being  represented  to  the  court  that 
a  suit  at  law  is  pending  in  the  circuit  court 
of  Roanoke  county  for  and  in  behalf,  and  at 
the  relation  of  the  said  John  G.  Asbenys 
administrator  against  the  said  William  L 
Bernard,  and  his  securities  on  his  guardian 
bond,  to  recover  the  amount  of  the  alleged 
payment  of  one  thousand  dollars  by  the  said 
Evans  to  the  said  Bernard  bv  setting  off  the 
individual  debt  to  said  Bernard,  to  him  as 
aforesaid,  and  that  the  said  Bernard  is  in- 
solvent, and  his  securities  are  resist- 

467  ing  a  recovery  on  ♦the  said  guardian's 
bond    in    the    said    action    upon    the 

ground  that  the  application  of  the  amotmt  doe 
by  the  said  Evans  to  the  ward  of  the  said 
Bernard  to  the  private  debt  of  the  guardian  to 
him,  was  no  payment  for  which  tli«  securities 
of  the  said  guardian  were  bound  for  the  one 
thousand  dollars  so  misapplied.  The  conrt 
doth  therefore  further  order  and  decree, 
that  the  said  administrator  of  the  said  John  G. 
Asberry,  deceased,  do  permit  the  said  Evan* 
to  prosecute  the  said  action  at  law  in  his 
name,  but  at  the  proper  costs  and  charges  of 
the  said  Evans,  to  recover  the  said  alleged 
payment  of  one  thousand  dollars,  if  the  said 
securities  on  the  said  guardian's  bond  shall 
be  held  to  be  liable  for  it.  But.  on  the  mo- 
tion of  the  said  John  M.  Evans,  it  is  or- 
dered that  the  execution  of  this  decree  be 


502 


23  GRATT. 


Virginia  Reports,  Annotated. 


suspended  for  sixty  days  to  enable  him  to 
apply  for  an  appeal,  upon  his  entering  into 
bond  with  sufficient  security  in  a  penalty  of 
one  thousand  dollars,  conditioned  according 
to  law;  and  at  his  instance  the  court  doth 
certify  that  several  days  after  his  motion 
for  a  continuance  had  been  overruled,  and 
after  the  court  had  announced  its  opinion 
and  was  about  to  enter  up  its  decree  m  the 
case,  the  said  John  Evans,  upon  his  own 
affidavit,  moved  the  court  for  leave  to  file 
an  amended  and  supplemental  answer  and 
a  demurrer  to  the  bill ;  which  motion  the  court 
rejected  and  overruled.  And  thereupon  Evans 
applied  to  a  judge  of  this  court  for  an  appeal 
and   supersedeas;    which   was   awarded. 

D.  B.  Strouse,  for  the  appellant. 
Hansbrough,  for  the  appellee. 

STAPLES,  J.,   delivered   the   opinion   of 
the  court. 

The   questions   involved  in   this   case   lie 
within  a  narrow  compass  and  are  of 

468  easy  solution.  The  record  ♦shows 
that  John  M.  Evans  was  the  adminis- 
trator of  Joel  Asberry,  and  as  such  made  sale 
of  the  estate,  or  part  of  the  estate,  of  his  intes- 
tate. At  that  sale  William  L.  Bernard  became 
a  purchaser  of  some  of  the  property  to  the 
amount  of  a  thousand  dollars  or  more,  and 
executed  his  bond  to  the  administrator  for 
the  purchase  money.  At  the  time  of  these 
transactions  or  afterwards  Bernard  was  the 
guardian  of  John  G.  Asberry,  one  of  the 
distributees  of  the  estate  of  Joel  Asberry. 
His  distributive  share  in  that  estate  in  the 
hands  of  Evans  was  not  less  than  a  thou- 
sand dollars.  In  this  estate  of  things  it  was 
agreed  between  Evans  and  Bernard  that  the 
money  due  the  ward  in  the  hands  of  Evans 
as  administrator  should  be  appropriated  to 
the  payment  of  Bernard's  individual  debt  to 
Evans  contracted  in  the  purchase  of  the 
property.  This  arrangement  was  consum- 
mated, and  Bernard  as  guardian,  receipted 
to  Evans  for  the  amount  due  his  ward  as 
having  been  actually  paid  by  Evans  to  him. 
The  question  before  us  is,  whether  this  is 
a  valid  payment,  sufficient  to  exonerate  Evans 
from  liability  to  the  ward  or  his  estate?  The 
learned  counsel  for  the  appellant,  in  his  ar- 
gument here,  insisted  that  if  Evans  had  paid 
to  Bernard  the  $1,000  due,  the  said  Bernard 
might  have  become  the  borrower  of  the 
money  and  used  it  in  the  payment  of  his  j 
debt  to  Evans,  and  the  transaction  would 
be  perfectly  valid.  And  this  being  so,  it  was 
unnecessary  for  the  parties  to  go  through 
with  the  useless  ceremony  of  paying  over 
the  money,  and  then  paying  it  back  again. 

If  the  learned  counsel's  premises  are  cor- 
rect, his  conclusion  cannot  be  questioned. 
But  it  is  true  that  a  guardian  has  the  right 
to  appropriate  his  ward's  estate  to  the  pay- 
ment of  his  own  debts?  It  is  certainly  well 
settled  that  an  administrator  or*  executor 
cannot  so  use  the  assets,  unless  under 

469  very  peculiar  circumstances,  *as  where 
he  is  legatee  or  distributee,  or  other- 
wise in  advance  to  the  estate.    The  use  of 
the    assets   by   the   personal   representative 
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for  his  own  private  purposes,  or  for  the  pay- 
ment of  his  own  debts,  is  necessarily  a  mis- 
application of  trust  funds,  and  a  breach  of 
trust.  When  he  so  appropriates  the  money 
of  the  estate  he  thereby  becomes  a  borrow- 
er, throwing  upon  his  cestui  que  trust,  and 
upon  the  sureties  on  his  official  bond,  all  the 
risks  of  his  continued  solvency.  The  duty 
of  every  fiduciary  is  to  keep  the  trust  fund 
separate  and  distinct  from  his  own  property 
or  money,  and  to  apply  it  in  a  due  course  of 
administration,  or  to  invest  it  securely  for 
the  benefit  of  the  parties  entitled.  By  so  do- 
ing it  can  be  identified  and  followed  in  the 
event  of  his  death  or  insolvency.  When, 
however,  the  fiduciary  uses  the  trust  money 
for  his  private  purposes,  the  fund  is  forever 
gone,  and  the  cestui  que  trust  must  incur 
all  the  hazards  of  the  fiduciaries*  insol- 
vency. These  arc  elementary  principles;  and 
it  is  a  matter  of  some  surprise  they  should 
have  been  so  earnestly  controverted  at  the  bar. 
They  apply  to  all  fiduciaries,  having  trust 
funds  in  their  hands,  whether  executors, 
administrators    or    guardians. 

It  is  no  less  firmly  established  that  a 
party  who  concerts  or  unites  with  a  fiduciary 
in  a  misapplication  of  trust  funds,  or  in  any 
other  act  contrary  to  the  duty  of  the  fidu- 
ciary, becomes  a  particeps  criminis,  and  will 
be  held  liable  accordingly.  And  the  reason 
is,  that  the  party  receiving  the  assets  in  pay- 
ment of  a  private  debt  necessarily  has  notice 
that  the  fiduciary  is  guilty  of  a  misapplica- 
tion. If,  says  Vice  Chancellor  Leach,  the 
nature  of  the  transaction  affords  intrinsic 
evidence  that  the  executor  in  the  mortgage 
or  sale  is  not  acting  in  the  execution  of  his 
duty,  but  is  committing  a  breach  of  trust, 
as  where  the  consideration  of  the  mortgage 
or  sale  is  a  personal  debt  due  from 
470  the  executor  to  *the  mortgagee  or 
purchaser,  there  such  morgagee  or 
purchaser  being  a  party  to  the  breach  of 
trust,  does  not  hold  the  property  discharged 
of  the  trusts,  but  equally  subject  to  the  pay- 
ment of  debts  and  legacies  as  it  would  have 
been  in  the  hands  of  the  executor,  l  Lo- 
max  on  Ex'ors  and  Adm'rs,  565-6;  Pinckard 
V,   Woods,   8   Gratt.   140. 

In  the  case  before  us  it  was  the  duty  of 
Evans,  as  administrator,  to  pay  over  to 
Bernard,  as  guardian,  the  distributive  share 
of  the  ward,  and  it  was  the  duty  of  Bernard 
to  invest  the  fund  to  the  best  advantage. 
If  the  guardian,  after  receiving  the  money 
had  wasted  or  misapplied  it,  parties  dealing 
with  him  in  ignorance  that  it  was  trust 
property,  would  of  course  not  be  respon- 
sible. But  Evans  knew  that  the  guardian  was 
using  the  ward's  money  in  paying  his  own 
debt:  and  he  knew  or  must  be  held  to  know 
that  the  guardian  was  thereby  misapplying  the 
funds,  and  committing  a  breach  of  trust. 
The  learned  counsel  says  that  Evans  acted 
in  entire  good  faith,  without  a  suspicion  of 
anything  improper  in  the  transaction.  It 
may  be  so.  It  is  wholly  immaterial.  The 
law  stamps  the  transaction  as  fraudulent, 
however  innocent  the  intention  of  the  par- 
ties— i^ot  actual  fraud  in  this  case,  but  fraud 
in    la^vv    arising    from    a    misapplication    of 
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trust  funds.  And  this  is  what  was  meant 
by  the  learned  judge  of  the  circuit  court  in 
saying  it  was  a  "collusive  transaction."  But 
even  if  as  counsel  contends,  the  learned 
judge  had  declared  the  transaction  actually 
fraudulent,  it  is  a  matter  of  no  sort  of  im- 
portance. We  are  not  dealing  with  the  rea- 
son of  the  court,  but  with  its  decree. 

It  appears,  however,  that  the  ward  having 
died  his  administrator  has  brought  suit  at 
law,    on    the    guardian's    bond    against    the 
sureties — the  guardian  himself  being  insol- 
vent.   At  the  time  the  decree  in  the 

471  case  ♦before  us  was  rendered,  the 
action  at  law  was  still  pending,  and  un- 
determined. It  is  insisted,  that  the  adminis- 
trator having  made  his  election  to  pursue  the 
guardian  and  his  sureties,  cannot  now  proceed 
against  Evans;  and  at  all  events  the  chan- 
cery court  ought  to  have  stayed  its  hand 
until  the  result  of  the  action  at  law  is  de- 
termined. In  the  first  place  the  rules  of  law 
in  regard  to  the  election  of  remedies  have 
no  application  to  the  case.  A  creditor  hav- 
ing two  different  securities,  or  two  sets  of 
obligors  bound  for  his  debt,  may  proceed 
against  both  at  the  same  time,  although  he 
is  entitled  to  but  one  satisfaction.  Accord- 
ing to  the  views  already  presented  Evans 
having  in  his  hands  funds  belonging  to  the 
ward,  or  to  his  administrator,  is  primarily 
bound  for  them,  the  guardian  being  insolvent. 
And  so  far  as  this  doctrine  carried,  if  the  su- 
reties of  the  delinquent  fiduciary  are  compelled 
to  make  good  the  loss,  they  will  be  substituted 
to  all  the  rights  of  the  legatee  or  distributee 
against  the  party  uniting  with  the  fiduciary  in 
the  breach  of  trust.  It  was  so  held  by  this 
court  in  Pinckard  v.  Woods,  8  GratL  140.  With- 
out undertaking  now  to  decide  whether  that 
rule  will  apply  in  the  present  case,  it  is  suf- 
ficient to  say  the  administrator  cannot  be 
delayed  by  a  protracted  controversy  with 
the  sureties  of  the  guardian — he  has  his 
right  of  action  against  the  party  who  has 
concurred  in  the  breach  of  trust  committed 
by  the  guardian,  and  therefore  incurs  the 
like  liability. 

The  appellant,  Evans,  has  less  ground  of 
complaint,  because  the  circuit  court,  by  its 
decree  of  13th  September,  1878,  has  pro- 
vided that  the  appellant  may  prosecute  the 
action  at  law  against  the  sureties  of  the 
guardian  in  the  name  of  the  administrator 
to  recover  the  alleged  payment  of  one  thou- 
sand dollars  "if  the  said  sureties  are  justly 
liable  for  the  amount." 

472  *It   only   remains    to   notice   the   al- 
leged error  of  the  circuit  court  in  re- 
fusing permission   to   the   appellant   to   file 
his  supplemental  or  amended  answer. 

The  learned  counsel  for  the  appellant  ad- 
mits that  this  answer  sets  up  no  new  matter, 
"but  is  only  a  little  more  full  upon  the 
points  raised  in  the  bill."  What  good,  then, 
was  to  be  derived  from  it?  Had  it  been 
filed  it  would  not  in  the  slightest  degree 
change  the  aspect  of  the  case  or  the  result. 
If,  therefore,  any  error  was  committed,  as 
there  was  not  in  refusing  permission  to  file 
the  answer,  the  error  was  without  prejudice 
to  the  appellant. 


For  these  reasons  we  arc  of  opinion  the 
decree  of  the  circuit  court  is  right,  and 
must  be  affirmed. 

Decree  affirmed. 
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^Johnson's  Ex'or  v.  Nat.  Excfaanse 
Bank,  Richmond. 

September  Term,   1880,  Staunton. 

Absent  Moncure,  P.* 

l^enaats    la    Common— BITect    of    Decree 
aaralnat     One     on     Rlarbta     of    Other.— J*« 

devisees  and  W  arc  tenants  in  common  of  a  botd 
property,  and  J's  executor  and  W  a^ree  to  seD  tike 
property  at  public  auction;  the  deferred  paymeaa 
to  be  secured  by  separate  bonds  to  each  for  his  faali 
of  the  purchase  money,  with  a  lien  retained  00  the 
real  property.  The  sale  is  made  and  W 
the  purchaser,  but  refuses  to  execute  the 
J's  executor  sues  W  for  specific  execution  of  tte 
contract,  and  there  is  a  decree  in  186S  in  his  fmrm 
for  specific  execution,  a  personal  decree  against  W 
for  the  amount  due,  and  for  a  sale  of  the  wh(^ 
property.  Before  the  decree  W  sells  and  catnrjt 
his  moiety  of  the  property  to  M  who  pays  the  psr- 
chase  money.  Upon  a  bill  by  the  judgment  creditors 
of  M  to  subject  his  moiety  of  the  property  to  tke 
payment  of  their  debts — Held:  W  bought  at  the 
sale  but  J's  moiety  of  the  property,  and  the  lien  of 
J's  executor's  decree  only  extends  to  that  raoiecy, 
though  the  whole  property  was  sold  under   the  decree. 

%,  Deereea— Delay  in  Reeordinor — ^Tfme  of 
Taklngr  Kifect.t— The  decree  of  J's  cxecmcr 
was  left  with  the  clerk  of  the  county  court  to  be 
docketed  on  the  4th  of  February,  1870,  but  was  boc 
then  put  upon  the  docket.  In  July,  187P,  ih*  de- 
cree was  found  in  the  ottice  and  was  then  docketed, 
but  was  dated  February  the  4th.  In  May  of  the 
same  year  W  conveyed  a  tract  of  land  to  T  and  C 
in  trust  to  secure  a  debt  to  G,  which  was  recorded. 
Held:  The  decree  was  not  duly  recorded  ustJ 
July,  and  the  deed  to  T  and  C  had  preference  of 
satisfaction  out  of  the  land. 

3.  Prinetpal  and  Agrent- Mottce  to  A«eat— 

i;V]ien    Bindingr- — ^Though    T,    the    trustee,   had 

been  the  judge  who  made  the  decree  against  W.  yet 

he  stating  in  his  answer,  and  also  in  his  dep- 

474  osition,  *that  he  had  no  recollection  of  the 
decree  when  the  deed  was  made  and  recorded 
Held:  In  order  to  affect  the  creditor  by  the  pre- 
vious notice  or  knowledge  of  his  agent  or  trnftce. 
of  the  existence  of  a  prior  unrecorded  lien  on  the 
real  estate  which  is  conveyed  for  his  security,  it 
is  necessary  that  the  notice  or  knowledge  shoeM 
have  been  given  or  imparted  to  the  agent  in  the 
same  transaction,  unless  one  transaction  is  dose)? 
followed  by  and  connected  with  the  other.  la  tfaii 
case  the  evidence  does  not  establish  notice. 

This  was  a  creditor's  suit  in  the  circuit 
court  of  Rockbridge  county  in  May,  1869,  by 
The  National  Exchange  Bank  of  Richmond 
against  W.  W.  Major,  J.  G.  Steele  execnto- 


*Judge  Moncurt  was  too  unwell  to  attend  at  this 
term  of  the  court  at  Staunton,  and  therefore  it  vil 
not  be  necessary  to  note  his  absence  in  each  case. 

tSee  2  Min.  Inst.  (4th  Ed.)  9S7,  972,  977,  9»i  I 
Min.   Inst   (4th  Ed.)    232. 
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of  George  W.  Johnson,  deceased,  G.  A.  White 
and  others,  to  subject  the  real  estate  of  said 
Mayor  to  the  payment  of  his  debts,  and  es- 
pecially a  judgment  rendered  against  him  in 
favor  of  the  plaintiff  for  the  sum  of  $703.76 
with  interest  and  costs,  in  the  circuit  court 
of  the  city  of  Richmond  in  November,  1868, 
and  docketed  in  Rockbridge  county  court  in 
March,  1869.  The  only  questions  involved 
in  this  case  relate  to  the  property  called  the 
Lexington  hotel,  in  the  town  of  Lexington, 
and  a  tract  of  land  in  the  said  county  called 
the  Hart's  bottom. 

In  relation  to  the  first  named  property 
there  had  been  three  suits  pending,  two  of 
them  since  1866,  one  of  those  by  J  -^Mison's 
cx'or  V.  White,  and  the  other  by  White  v, 
Johnson's  ex'or,  and  the  third  since  1868, 
by  C.  F.  O'Ferrall  v.  Johnson's  ex'or;  and 
they  had  been  consolidated. 

The  material  facts  as  they  appear  in  the 
record  are:  On  the  16th  of  January,  1864, 
Jacob  Thomas  and  wife  conveyed  the  one 
undivided  one  half  of  the  Lexmgton  hotel 
property  to  G.  W.  Johnson  and  G.  A.  White 
jointly.  On  the  same  day  A.  J.  Thomas  and 
w^ife  conveyed  the  undivided  half  of  the 
same  property  to  G.  W.  Johnson;  and  on 
the  18th  of  August,  1864.  G.  W.  John- 
475  son  *conveyed  to  G.  A.  White  one  un- 
divided one-fourth  of  the  same. 

G.  W.  Johnson  having  departed  this  life, 


be  paid  to  Pole,  gave  to  the  share  of 
476  Johnson's  ♦estate  $15,350.  White  re- 
fused to  take  the  property,  and  in  the 
same  year  Steele,  as  executor  of  Johnson,  fil- 
ed his  bill  in  the  circuit  court  of  Rockbridge 
for  a  specific  performance  of  the  contract  of 
sale ;  and  at  the  April  term,  1868,  of  said  court, 
there  was  a  decree  for  the  specific  execution 
of  the  contract  of  sale,  and  a  decree  against 
White  for  $10,766,66,  the  amount  then  due 
and  unpaid  on  account  of  his  purchase  of 
said  property,  and  commissioners  were  ap- 
pointed to  make  sale  of  the  property. 

In  the  mean  time,  viz.,  on  the  19th  of  Sep- 
tember, 1867,  White  entered  into  an  agree- 
ment with  Charles  T.  O'Ferrall  and  William 
Major,  by  which  he  sold  to  them  the  Lexing- 
ton hotel,  with  all  the  appurtenances  thereto, 
with  all  his  right,  title,  and  interest  in  and  to 
said  property,  with  the  personal  property  in 
said  hotel,  in  consideration  of  the  sum  of 
$32,000,  to  be  paid  by  the  delivery  to  White 
of  his  bonds  held  by  Major  given  for  the  pur- 
chase of  the  Hart's  bottom  estate.  And  these 
bonds  were  delivered  by  Major  to  White. 

And  it  was  agreed  between  the  parties  that 
the  said  O'Ferrall  and  Major  were  to  arrange 
with  the  executor  of  G.  W.  Johnson's  estate 
for  the  settlement  of  all  claims  held  by  said 
estate  against  the  hotel  property,  amounting 
to  $16,000,  with  whatever  interest  might'  ac- 
crue thereon.  And  in  pursuance  of  this  agree- 
ment White  and  wife,  by  deed  bearing  date 


his  executor  J.  G.  Steele,  on  the  17th  of  the  1st  day  of  October,  1867,  conveyed  to 
February  1866,  entered  into  a  written  con-  O'Ferrall  and  Major  the  property  conveyed 
tract  with  G.  A.  White,  by  which  they  agreed  ^q  hj^  by  the  deeds  hereinbefore  referred  to, 
"to  sell  the  property  in  the  town  of  Lexmg-  !  and  also  any  other  or  further  right,  title,  and 
ton  owned  jointly  by  the  said  White  and  the  |  interest  of  any  kind  or  nature  whatever  held 
estate  of  George  W.  Johnson,  dec'd,  com-  I  or  claimed  by  him.  But  the  deed  specially 
monly  known  as  the  Lexington  hotel,  with  provides  that  the  said  G.  A.  White  only 
the  furniture  and  other  property  attached  to  |  j^rants,  conveys,  and  assigns  to  the  parties  of 
said  house,*    *    ♦^   at^  public  auction  with-  ,  ^he   second  part  his   owii   individual  inter- 

\  est  in  said  hotel  property  and  its  appurte- 
nances;  and   that  said  parties   of  the 
477    second  part  are  to  ptirchase  *from  the 


out  reserve,  on  the  following  terms,  viz 
1st.  $4,500  of  the  purchase  money  shall  be 
required  cash  in  hand  or  within  sixty  days 
from  the  sale;  out  of  the  same  Wm.  Pole  is 
to  be  paid  the  sum  of  $1,300.  which  has  been 
paid  by  him  to  the  said  White  for  said  fur- 
niture and  other  personal  property;  one- 
half  of  the  residue  to  be  paid  to  the  said  G. 
A.  White  and  the  other  half  to  the  said  J.  G. 
Steele  executor  of  G.  W.  Johnson,  dec'd.  2d. 
The  residue  of  the  purchase  money  to  be 
paid  in  three  equal  annual  instalments,  bear- 
ing interest  from  the  day  of  sale;  senarate 
bonds  to  be  given  for  the  deferred  instal- 
ments in  equal  moieties  to  G.  A.  White  and 
J.  G.  Steele  ex'or  of  G.  W.  Johnson,  dec'd, 
with  undoubted  personal  security— or  if  the 
purchaser  elect,  secured  bv  lien  on  real  es- 
tate; and  in  either  case  with  the  additional 
securitv  of  a  lien  retained  on  the  real  prop- 
erty. The  prior  liens  on  the  real  estate  to 
be  paid  by  J.  G.  Steele  ex'or  of  G.  W. 
Johnson,  dec'd,  out  of  his  moiety  of  the  first 
deferred  instalment." 

The  Fale  was  advertised,  and  the  terms  of 
the  sale  were  set  out  in  the  advertisement  as 
provided  in  the  ?igreement ;  and  at  the  sale, 
which  was  made  on  the  20th  of  March,  1866. 
White  became  the  purchaser  at  the  price  of 
$32,000,  which,  after  deducting  the  $1,300  to 


executor  or  other  legal  representatives 
of  the  late  G.  W.  Johnson,  and  at  the  prop- 
er cost  of  the  said  parties  of  the  second  part, 
such  undivided  interest  as  said  executor, 
&c.,  may  hold  or  claim  in  the  said  hotel 
property  and  its  appurtenances:  it  being  the 
true  intent  and  meaning  of  the  parties  of 
the  first  and  second  part  that  the  latter  are 
to  take  all  the  rights,  title  and  interest  of 
said  G.  A.  White  in  said  property  with  the 
like  advantages  and  burdens  as  the  same 
were  held  by  said  White;  and  with  full  right, 
if  they  see  proper,  to  ratify  the  alleged  sale 
of  March  20th,  1866,  of  said  hotel  property, 
and  to  settle  and  pay  oflF  the  claim  of  said 
G.  W.  Johnson's  estate,  in  and  to  the  said 
hotel  property  as  if  said  sale  for  $32,000  had 
been  regular  and  valid  and  binding  on  all 
the  parties  interested  therein. 

On  the  day  of  the  agreement  between 
Major  and  O'Ferrall  and  White,  there  was 
an  agreement  between  O'Ferrall  and  Ma- 
jor, providing  how  O'Ferrall  shall  pay  Ma- 
jor for  his  half  of  the  purchase  monejr,  and 
for  conducting  the  hotel  in  partnership. 

On  the  7th  of  February,  1868,  Steele  as 
executQv-  oi  3oVinson  entered  into  an  agree- 
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ment  with  O'Ferrall,  in  which  after  reciting  docketed  on  the  4th  of  February,  1869,  it  was 
the  sale  to  White,  and  the  amount  coming  a  lien  upon  the  real  estate  of  White.  Tha: 
to  Johnson's  executor  on  that  sale  and  *the  White  by  deed  dated  the  20th  of  May,  1S70, 
time  of  payments,  and  that  O'Ferrall  acid  had  conveyed  the  Hart's  bottom  tract  of 
Major  had  purchased  the  Lexington  hotel  land,  which  White  had  purchased  from  Ma- 
from  White.  O'Ferrall  undertook  to  pay  to  [  jor,  to  Hugh  W.  Sheffey  and  Edmund  Cof- 
Steele,  executor  of  Johnson,  the  full  amount  fin  to  secure  a  debt  of  White  to  Walter 
due  from  said  White  on  the  purchase  afore-  Gurnee  for  $15,000;  and  that  deed  being  sub- 
said  in  three  annual  payments  each  bearing  sequent  to  the  docketing  of  the  decree  oi 
interest  from  the  26th  of  March,  1868.  And  Johnsop's  ex'or  v.  White,  said  decree  was  a 
Steele  bound  himself  to  forbear  to  execute  prior  lien  upon  said  land,  and  said  execntor 
any  decree  which  might  be  obtained  at  April  ;  should  be  required  to  proceed  first  again>r 
term  next  or  any  succeeding  term  of  the  cir-  said  land  for  the  relief  of  the  Lexington 
cuit  court  of  Rockbridge,  against  said  White  hotel,  or  the  creditors  of  Major  should  be 
for  the  specific  execution  of  the  said  contract ,  subrogated  to  his  rights;  and  Gurnee  and 
of  sale  of  the  Lexington  hotel  by  the  sale  '  the  said  trustees  were  made  defendants  with 
of  the  property  under  said  decree  so  long  as    the  other  parties  in  the  cause. 

the  said  O'Ferrall  made  no  default  ]  Steele  answered  the  bill,  insisting  that 
478     *in   the   payment  of  said  instalments  of    under  the  title  held  by  Johnson  and  While, 

purchase  moijey.  And  on  the  same  day  and  the  terms  of  sale  of  the  property  as 
there  was  another  agreement  between  O'Fer-  '  agreed  on  by  himself  and  While,  and  the 
rail  and  Major,  providing  that  if  O'Ferrall  various  decrees  and  proceedings  had  in  the 
shall  fail  to  pay  to  Steele  the  instalments  of  '  causes,  the  lien  of  his  decree  extended  to 
purchase   money   and  Steele  shall  enforce  his    the  whole  property. 


decree  for  a  sale  of  the  property,  O'Fer- 
rall's  interest  in  the  property  shall  cease  to 
the  extent  of  the  purchase  money  unpaid  by 
him,  and  that  the  same  shall  invest  in  said 
Major  subject  to  the  lien  of  said  decree. 
There  were  other  provisions  in  the  agree- 
ment not  necessary  to  be  stated. 

Steele  proceeding  to  have  his  decree  of 
April  20th.  1868,  enforced  by  a  sale  of  Lex- 
ington hotel,  O'Ferrall  filed  a  bill  to  enjoin 
the  sale,  and  the  two  cases  of  Johnson's 
ex'or  V.  White  &  als.,  and  O'Ferrall  v.  Steele, 
ex'or,  &c.,  coming  on  to  be  heard  together 
on  the  25th  of  September,  1858,  the  court 
decreed  that  O'Ferrall  should  be  permitted 
to  execute  the  bonds  as  provided  in  his 
agreement  with  Steele;  but  if  he  should 
fail  to  give  the  bonds,  or  should  fail  to  pay 
them  as  they  fell  due,  the  injunction  should 
stand  dissolved  as  the  act  of  that  day,  and 
the  commissioner  should  proceed  to  sell 
said  Lexington  hotel  property,  under  and 
in  accordance  with  the  decree  of  the  20th 
of  April,  1868. 

O'Ferrall  did  not  comply  with  the  decree, 
and  there  was  a  sale  of  the  Lexington  hotel 
property,  which  was  purchased  by  William 
W.  Major.  He  failed  to  comply  with  the 
terms  of  sale;  and  on  17th  of  April,  1869, 
there  was  a  decree  for  the  sale  of  the  same 
property;  and  there  seems  to  have  been  two 
other  sales  of  said  Lexington  hotel  under 
decrees  of  the  court,  for  a  failure  to  comply 
with  the  terms  of  sale.  The  last  of  these 
sales  was  made  in  August,  1871. 

In  January,  1874,  the  National  Exchange 
bank  filed  an  amended  bill  in  the  cause,  in 
which  the  proceedings  in  the  several  causes 
is  set  out,  and  it  is  stated  that 
479  *Major  having  paid  to  White  the  whole 
of  the  purchase  money  for  White's 
half  of  the  Lexington  hotel  property.  Major 
was  entitled  to  that  half,  free  from  any  lien 
for  the  amount  due  to  Johnson's  executor 


Gurnee  and  his  trustees  answered,  declar- 
ing that  they  had  never  heard  of  the  decree  in 
the  case  of  Johnson's  ex'or  v.  White  when 
the  deed  was  made  to  secure  Gurnee,  » r 
when  it  was  put  upon  record  on  the  20th  of 
May,  1870.  That  they  had  examined  the 
docket  of  judgments  and  decrees  in  the 
county  court  of  Rockbridge,  with  the  help  •  r 
the  clerk  of  the  court,  with  gfreat  care,  and 
that  there  was  no  such  decree  upon  the 
docket  at  that  time.  And  the  deposi- 
480  tions  of  *said  ShcflFey  and  Coffin  were 
taken,  in  which  they  made  the  same 
statements.  And  Mr.  ShefTey  stated  that  he 
had  no  recollection  at  the  time  of  the  exe- 
cution of  said  deed  of  ever  having  heard  of 
said  decree.  And  the  only  fact  from  which 
such  notice  or  knowledge  might  be  infer- 
red is,  that  at  the  time  of  the  decree  of 
April  20th  and  September  — ,  1868.  were 
made,  Mr.  Sheffey  was  the  judge  of  the 
court  and  pronounced  the  decrees. 

As  to  the  putting  the  decree  upon  the  dock- 
et, it  appeared  that  it  had  been  delivered  to 
the  clerk  on  the  4th'  of  February,  but  was  not 
put  upon  the  docket,  the  clerk  having  been 
removed  from  his  office  a  short  time  after- 
wards; and  it  was  afterwards  found  in  the 
clerk's  office,  and  at  the  instance  of  the 
counsel  of  the  executor  of  Steele  it  was  pot 
upon  the  docket  between  the  4th  of  July 
and  the  1st  of  August,  1870.  though  the  en- 
try was  dated  the  4th  of  February,  the 
day  it  was  brought  to  the  office. 

On  the  17th  of  July,  1874,  the  two  cases  of 
the  National  Exchange  Bank  of  Richmond 
V.  Major  and  others  and  Johnson's  ex'or  r. 
White  and  others  came  on  to  be  heard  to- 
gether, when,  among  other  things,  the  court 
held  that  the  lien  of  the  decree  of  Johnson  s 
ex'or  V.  White  only  extended  to  the  moiety 
of  the  Lexington  hotel,  owned  by  Johnson  s 
estate,  and  that  Major  having  paid  all  the 
purchase  money  to  White  for  his  moiety  of 


under  his  decree  against  White,  and  that  it  ^  said  property,  he  was  entitled  to  it,  and  it 
was  liable  to  satisfy  the  debts  of  Major.  The  .  was  liable  to  satisfy  his  creditors.  And  as 
bill  further  stated  that  the  decree  in  the  case  to  the  Hart  bottom  land,  the  decree  of  John- 
of   Johnson's   ex'or  v.   White    having   been  I  son's  ex'or  v.  White  was  not  docketed  ac 
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cording  to  law  until  after  the  deed  from 
White  to  secure  Gurnee  was  recorded,  and 
that  neither  Gurnee  nor  said  trustees  had 
notice  of  said  decree.  And  thereupon  John- 
son's executor  applied  to  this  court  for  an 
appeal;  which  was  allowed. 

481        ♦John  W.  Daniel,  for  the  appellant. 
J.  R.  Tucker  and  Wm.  A.  Anderson, 
for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  Joseph  G.  Steele,  ex- 
ecutor of  George  W.  Johnson,  deceased, 
from  a  decree  of  the  circuit  court  of  Rock- 
bridge county,  pronounced  at  its  July  term, 
1874,  in  a  cause  in  which  The  National  Ex- 
change Bank  of  Richmond  was  complain- 
ants, and  Joseph  Steele,  executor  as  afore- 
said, and  others  were  defendants,  which 
came  on  and  was  heard  together  with  the 
consolidated  causes  of  George  W.  John- 
son's executor  against  G.  A.  White,  and 
White  V.  Johnson's  ex'or,  and  Charles  T. 
O'Ferrall  v.  Johnson's  ex'or. 

The  questions  raised  upon  this  appeal,  by 
the  assignment  of  errors,  in  the  petition,  and 
by  appellants'  counsel  in  argument,  are: 
First.  Did  Johnson's  executor  have  a  lien 
upon  the  whole  of  the  Lexington  hotel  prop- 
erty, for  the  purchase  money  due  him? 

George  W.  Johnson  in  his  lifetime,  and  G. 
A.  White  were  the  owners  of  the  property — 
each  being  owner  of  an  undivided  moiety. 
Whether  they  were  joint  tenants  or  tenants 
in  common,  or  joint  tenants  of  a  part,  and 
tenants  in  common  of  the  residue,  by  the 
death  of  Johnson  his  part  vested  in  his  dev- 
isees, and  the  property  was  held  in  common 
by  them,  and  G.  A.  White,  each  entitled  to  an 
tmdivided  moiety.  They  had  neither  unity  m 
interest,  time  or  title,  but  only  in  possession 
As  tenants  in  common  they  held  by  several 
seizins.  They  had  several  titles  but  unity  of 
possession.  One  joint  tenant  may  alien  to  a 
stranger,  and  his  alienee,  and  the  other  joint 
tenant,  will  be  tenants  in  common.  Joseph 
G.  Steele,  as  executor,  was  authorized  by 
Johnson's  will  to  sell,  with  the  con- 
4BS  sent  of  his  *wifc,  and  G.  A.  White. 
Johnson  could  give  him  no  authority 
to  sell  other  than  his  own  interest.  He  could 
not  authorize  him  to  sell  White's  interest, 
which  was  an  undivided  moiety.  He  could 
only  authorize  him  to  sell  his  own.  White 
and  Steele,  executor  of  Johnson,  agreed  to 
sell  the  whole  together,  on  the  following 
terms:  Four  thousand  five  hundred  dollars 
to  be  paid  in  cash  in  hand,  or  within  sixty 
days  from  the  day  of  sale :  out  of  which  Wil- 
liam Pole  was  to  be  paid  $1,300,  due  him  for 
furniture  and  other  personal  property;  the 
residue  of  cash  payment  to  be  paid  in  equal 
moieties  to  White  and  Johnson's  executor; 
the  residue  of  the  purchase  money  to  be  paid 
in  three  equal  annual  instalments,  to  bear  in- 
terest from  the  day  of  sale;  separate  bonds  to 
be  given  for  the  deferred  instalments  in  equal 
moieties  to  G.A.White  and  J.  G.  Steele,  ex- 
ecutor of  G.  W.  Johnson,  deceased,  with  un- 
doubted personal  security,  or  if  the  purchas- 


er  elect,  secured  by  lien  on  real  estate,  and 
in  cither  case  with  the  additional  security 
of  a  lien  retained  on  real  property  sold. 

This  agreement  seems  to  have  been  enter- 
ed into  in  contemplation  of  a  sale  to  a  third 
party.  But  G.  A.  White  being  the  highest 
bidder,  at  the  sum  of  thirty-two  thousand 
dollars,  became  the  purchaser.  What  was 
sold?  In  fact  only  the  undivided  moiety  of 
Johnson's  estate;  and  that  was  subject  to 
the  prior  liens  on  the  hotel,  which  were  to 
be  paid  by  J.  G.  Steele,  executor,  out  of  his 
moiety  of  the  first  deferred  instalment,  as 
stipulated  in  the  agreement.  It  was  in  ef- 
fect a  sale  to  White  of  only  Johnson's  moiety. 
If  the  sale  had  been  carried  out,  he  would 
have  paid  Steele  a  moiety  of  the  purchase 
money  after  deducting  $1,300,  to  be  paid  to 
Pole,  and  to  have  required  that  so  much  of  it 
should  be  applied  to  the  payment  of  the  prior 

liens  upon  the  Lexington  hotel,  as  was 
488     necessary    to    satisfy    *and    discharge 

them,  and  would  have  received  a  cc  ii- 
veyance  from  the  executor  Steele  of  John- 
son's moiety  of  the  property,  which  would 
have  invested  him  in  severalty  with  title  to 
the  whole  property,  without  any  further 
grant  or  conveyance.  He  could  not  sell  and 
convey  his  own  property  to  himself.  As 
tenant  in  common  he  was  already  seized  of 
the  title,  and  held  the  possession  promiscu- 
ously with  Johnson's  devisees,  and  when  he 
acquired  the  title  of  his  co-tenants  to  their 
individual  moiety,  he  was  seized  of  the 
whole  in  severalty.  A  sale  and  conveyance 
to  him  of  his  moiety  was  unnecessary  to  in- 
vest him  with  the  title  and  possession,  and 
Johnson's  executor  was  invested  with  no 
power  or  authority  to  sell  it  or  convey  it  to 
him.  He  had  only  authority  under  the  will 
of  Johnson  to  sell  and  convey  the  Johnson 
moiety,  and  he  and  White  had  mutually 
agreed  to  unite  in  the  sale  of  their  respec- 
tive moieties.  If  they  had  sold  to  a  third 
party  Johnson's  executor  and  White  would 
have  been  bound  upon  his  compliance  with 
the  terms  of  the  sale,  to  convey  to  him  their 
respective  interests;  that  is  each  of  them  to 
convey  an  undivided  moiety  in  the  whole. 
Johnson's  executor  could  only  have  convey- 
ed his  interest,  and  White  could  onlv  have 
conveyed  his  interest.  Neither  could  have 
conveyed  the  interest  of  the  other,  because 
they  were  invested  with  no  title  to  it.  They 
agreed  to  unite  in  the  sale — that  is  each  one 
to  sell  his  interest,  whereby  the  purchaser 
would  be  invested  with  the  whole.  It  seems 
they  did  not  find  a  third  party  to  purchase, 
who  was  willing  to  give  as  much  for  the 
property  as  White  bid.  No  objection  seems 
to  have  been  made  by  the  executor  to  White's 
bidding,  and  he  became  the  purchaser  from 
the  executor,  of  Johnsori's  moiety — which 
was  all  he  had  a  right  to  sell-^and  the  ex- 
ecutor   insisted    upon    his    taking    it    under 

his  purchase.  And  being  the  owner 
484    himself   of   the   ♦other  moietv.   White 

became  the  purchaser  of  Johnson's 
moiety  only,  and  that  was  what  was  sold, 
and  a  Uen  upon  that,  was  the  additional  se- 
curity, ^Viich,  by  the  terms  of  the  agreement, 
Johnson's  executor  was  entitled  to  retain. 
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If  personal  security  had  been  given,  sep- 
arate bonds  for  the  deferred  instalments  were 
to  be  given  in  equal  moieties,  and  even  if  a 
third  party  had  become  the  purchaser,  the 
security  would  have  been  to  each  one,  for  the 
proportion  of  purchase  money  due  him,  for 
his  moiety  of  the  property.  And  as  White 
was  the  purchaser  in  reality  and  effect,  only 
of  Johnson's  moiety,  he  could  only  have  been 
required  to  give  security,  in  the  bond  to  be 
executed  to  Johnson's  executor,  for  the  pur- 
chase money  due  him  for  his  undivided  moi- 
ety. He  could  not  be  required  to  execute 
bonds  to  himself  with  personal  security,  for 
his  undivided  moiety;  or  if  he  elected  to  ^ive 
security  on  real  estate,  it  could  only  be  given 
to  secure  what  was  due  from  him  for  John- 
son's moiety,  which  he  had  purchased.  He 
could  not  be  required  to  give  it  to  himself 
for  purchase  money  for  his  moiety  of  the 
property,  which  he  did  not  owe.  And  con- 
sistently with  the  idea  of  separate  interests, 
which  pervades  the  whole  instrument,  each 
one  could  retain  a  lien  on  only  what  he  sold, 
and  what  he  only  could  convey,  and  espec- 
ially is  it  so,  when  White,  one  ojp  the  tenants 
in  common,  became  the '  purchaser,  which 
could  only  be  of  Johnson's  moiety,  on  which 
only  his  executor  could  retain  a  lien,  being 
the  only  real  property  actually  sold.  For 
these  and  other  reasons,  which  might  be 
given,  the  court  is  of  opinion  that  Johnson's 
executor  has  not  a  lien  upon  the  whole  of 
the  Lexington  hotel  property,  for  the  pur- 
chase money  due  him  from  G.  A.  White;  but 
only  upon  the  undivided  moiety  belonging 
to  Johnson's  estate.    The   first  question   is 

therefore  answered  in  the  negative. 
485  ♦The  second  question,  If  he  did  have 
such  lien,  was  it  binding  as  against 
Major,  the  purchaser  from  White?  needs  no 
answer,  as  he  had  no  lien  as  against  White,  on 
his  moiety  which  he  sold  and  conveyed  to 
Major.  At  the  date  of  White's  sale  and  con- 
veyance to  Major,  Johnson's  executor  had 
no  personal  decree  against  White.  He  did 
not  obtain  his  personal  decree  until  the  20th 
of  April,  1868.  White  was  not  then  the  own- 
er of  a  moiety  of  the  Lexington  hotel  prop- 
erty. He  had  before  that,  to-wit,  on  the  1st 
of  October,  1867,  conveyed  it  to  O'Ferrall 
and  Major,  and  had  received  payment  in  full 
from  Major,  and  the  deed  of  conveyance  was 
of  record.  At  the  date  of  the  personal  decree 
he  had  no  interest  in  the  hotel  to  which  the 
executor's  lien  thereof  could  attach. 

With  regard  to  the  third  question,  "If 
such  lien  bound  Major,  did  it  bind  his  judg- 
ment creditors?"  we  need  only  remark,  that 
as  it  did  not  bind  Major,,  it  could  not  bind 
his  judgment  creditors. 

The  fourth  question  raised  by  appellant's 
counsel  upon  the  assignment  of  errors  is. 
Did  the  judgment  of  Johnson's  executor 
against  White  bind  his  Hart's  bottom  place 
as  against  ShcflFey  and  Coffin,  trustees,  and 
Gurnee.  beneficiarv  in  the  deed  of  April  20, 
1870.  from  White? 

Johnson's  executor  obtained  a  personal 
decree  against  White  on  the  20th  of  April, 
1868,  just  two  years  prior  to  the  date  of  the 
deed   of   trust   referred   to   in   the   question. 


But  that  decree  had  not  been  duly  docketed 
according  to  law,  and  could  not  bind  cred- 
itors and  subsequent  purchasers  withoot 
notice.  In  Vest  v.  Michie,  31  Gratt.  151,  we 
held  that  whilst  the  fact  of  notice  may  be 
inferred  from  circumstances,  as  well  as 
proved  by  direct  evidence,  the  proof  must 
be  such  as  to  affect  the  conscience  of  the  pur- 
chaser, and  must  be  so  strong  and  clear 
488  as  to  fix  upon  him  the  ^imputation  of 
mala  fides;  and  this  is  well  supported  by 
authorities  which  are  cited.  We  also  cite 
approvingly,  2  Minor's  Inst.  887,  2  EA. 
where  the  author  says:  "The  effect  of  the 
notice  which  will  charge  a  subsequent  pur- 
chaser for  valuable  consideration  and  ex- 
clude him  from  the  protection  of  the  regis- 
try law.  is  to  attach  to  the  subsequent  pur- 
chaser the  guilt  of  fraud.  It  is,  therefore, 
never  to  be  presumed,  but  must  be  proved, 
and  proved  clearly.  A  mere  suspicion  of 
notice,  even  though  it  be  a  strong  suspicion, 
will   not   suffice." 

In  this  case  it  «s  not  pretended  that  Gurnee, 
the  creditor  secured  by  the  deed  of  trust,  had 
notice  or  knowledge  of  the  prior  judgment 
;  or  decree  against  White,  the  grantor  in  the 
\  deed  of  trust,  in  favor  of  Johnson's  executor. 
I  But  it  is  contended  that  one  of  the  trustees 
had  notice  or  knowledge  of  said  decree, 
because  he  was  the  judge  who  pronounced 
the  decree  and  had  written  an  opinion,  which 
was  filed  with  the  papers  in  that  cau^e, 
which  showed  that  he  was  familiar  with  the 
whole  case.  It  may  be  conceded  that  notice 
to  the  trustee  was  in  effect  notice  to  the 
creditor  secured  by  the  deed  of  trust.  But, 
as  was  held  by  this  court  in  Morrison  r. 
Bauseman  &  Co.  and  als.,  Moncure.  P.  de- 
livering the  opinion  of  the  court.  32  Gratt. 
225.  229,  "if  a  trustee  in  a  deed  of  trust  to 
secure  a  debt  had  notice  or  knowledge  of 
the  existence  of  a  judgment  against  the 
grantor  in  the  deed  of  trust  at  a  time  an- 
terior to  the  execution  of  the  deed  of  trust 
but  have  no  remembrance  of  such  existence 
at  the  time  of  such  execution,  the  trust  cred- 
itor will  not  be  at  all  affected  by  such  an- 
terior notice  or  knowledge  on  the  part  of 
such  trustee."  In  that  case  it  appeared  that 
the  trustee,  Newman,  about  a  year  before  the 
execution  of  the  deed  of  trust  to  him  and 
Trout,  had  notice  or  knowledge  of  the  exist- 
ence of  said  judgment.  He  was  then  writ- 
ing in  the  clerk's  office  of  the  court 
487  *which  rendered  the  judgement,  and  as 
deputy  or  assistant  of  the  clerk,  made 
a  copy  of  it,  and  signed  the  clerk's  name  to 
it  for  the  creditor.  There  was  no  evidence 
that  he  remembered  the  fact  at  the  time  the 
deed  of  trust  was  executed,  except  what 
might  be  presumed  from  the  fact  of  his  hav- 
ing made  a  copy  of  it.  Upon  his  examination 
as  a  witness,  he  could  not  say  that  he  had 
any  recollection  about  it  one  way  or  the 
other  at  the  time  the  deed  of  trust  was  exe- 
cuted. In  that  case  it  was  held  that  the 
proof  of  notice  was  insufficient. 

In  this  case  Judge  Sheffey,  who  was  made 
a    party,  in  his  answer,  says,  respondent    had 


no  notice  whatsoever  of  any  judgment  or 
decree   in   said  transaction;   neither  did  he 
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think  of  any  such  judgment  or  decree,  or  that 
the  same  was  in  existence  at  the  time  he  was 
so  engaged  as  counsel  for  G.  A.  White,  and 
when  said  deed  was  executed  and  recorded. 
His  deposition  was  also  taken  in  the  cause, 
and  is  to  the  same  effect.  In  the  cause  above 
cited,  Judge  Moncure  deduced  from  the  au- 
thorities "that  if  an  agent,  before  the  com- 
mencement of  his  agency,  receive  notice  of 
an  unrecorded  lien  on  real  estate,  of  which 
his  principal  afterwards  becomes  purchaser, 
such  notice  of  the  agent  will  not  be  imput- 
able to  the  principal,  unless  there  be  very 
strong  evidence,  that  at  the  time  of  the  pur- 
chase, the  agent  remembered  the  fact  that 
he    had   received  such  notice." 

In  order  to  affect  the  creditor  by  the  previ- 
ous notice  or  knowledge  of  his  agent  or 
trustee,  of  the  existence  of  a  prior  unrecord- 
ed lien  on  the  real  estate  which  is  conveyed 
for  his  security,  it  is  necessary  that  the  notice 
or  knowledge  should  have  been  given  or  im- 
parted to  the  agent  in  the  same  transaction, 
unless  one  transaction  is  closely  followed  by 
and  connected  with  the  other.  2  Lead.  Cases, 
Part  I.,  p.  134,  and  the  authorities 
488  *cited.  This  principle  seems  to  be  sup- 
ported by  reason  as  well  as  authority.  It 
is  not  reasonable  to  hold  that  a  man  will  re- 
call facts  which  came  to  his  knowledge  in  the 
discharge  of  his  duties  as  a  clerk,  or  a  judge 
of  a  court,  or  a  solicitor  or  counsellor,  when 
years  afterward  he  may  be  called  on  to  act  in 
a  different  transaction,  and  in  a  different  ca- 
pacity as  agent  or  trustee  for  another,  so  as  to 
affect  that  other,  for  whom  he  has  become 
an  agent  or  trustee  with  notice  of  such  fact. 
The  court  is  of  opinion  that  there  is  not  suffi- 
cient proof  of  notice  to  Gurnee,  or  his  trus- 
tees, of  the  existence  of  the  judc^ment  lien  of 
Johnson's  executor  to  prive  effect  over  the 
deed  of  trust  upon  the  Hart's  bottom  place. 

The  fourth  and  last  question,  "should 
Johnson's  executor  be  compelled  to  exhaust 
the  lien  against  Hart's  bottom  before  pro- 
ceeding against  the  hotel?"  need  not  be  con- 
sidered inasmuch  as  after  satisfying  the  pre- 
ferred lien  of  the  deed  of  trust,  there  will 
be  nothing  left  upon  which  it  can  act. 

This  disposes  of  all  the  points  of  error 
made  by  appellant's  counsel  in  his  ingen- 
ious and  able  argument,  and  upon  the  whole 
the  court  is  of  opinion  to  affirm  the  decree 
of  the  circuit  court. 

Decree  affirmed. 


489      *Ro8enberger  v.  Keller's  Adm'r  ft  als. 

September  Term,    1880,   Staunton. 

Smle  of  Real  Estate — Breaeli  of  Warraatr 
— Rtirlit  of  Vendee  to  Baal  table  Relief.— 

K's  administrator  files  bill  against  R  to  subject  land 
to  satisfy  a  judgment  for  purchase  money  of  land 
conveyed  by  K  to  R,  with  covenant  against  encum- 
brances. R  answers  claiming  that  there  were  en- 
cumbrances on  the  land,  arising  out  of  a  previous 
division  of  a  larger  tract,  when  it  was  provided 
that  the  owners  of  other  parcels  of  the  land  should 
have  the  right  to  use  water  out  of  a  well  on  the  lot 
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sold  to  him,  and  also  to  pass  along  a  lane  through 
his  land.  This  partition  was  made  in  1833,  and  R 
had  never  heard  of  these  encumbrances  until  since 
this  suit  was  brought  in  1875,  and  R  asks  his  an- 
swer may  be  taken  as  a  cross-bill,  and  his  damages 
may  be  ascertained  by  a  jury.  Upon  demurrer  by 
the  plaintiff — Held: 
1.  The  easemenu  never  having  been   used,  and  R 

not  having  suffered  any  injury  from  them,  he  is 

not  entitled   to   relief   in   equity. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Shenandoah  county,  brought  by 
John  Keller's  administrator  to  subject  the 
land  of  William  Rosenberger  to  satisfy  a 
judgment  for  $850,  with  interests  from  the 
1st  of  February,  1869,  and  $28.43  costs,  which 
the  plaintiff  had  recovered  against  the  de- 
fendant Rosenberger  for  the  balance  of  the 
purchase  money  of  land  which  Keller  in  his 
lifetime,  had  sold  to  Rosenberger.  Rosen- 
berger answered  the  bill  admitting  the  judg- 
ment, and  that  it  "was  for  the  purchase 
money  of  the  land,  and  was  unpaid  except 
as  to  the  sums  of  fifty  dollars  and  twenty 
dollars;  but  insisting  that  Keller  had  con- 
veyed to  him  by  deed  with  covenant 
490  against  encumbrances;  *and  he  al- 
leged there  were  encumbrances  aris- 
ing from  parties  holding  other  lands  with 
certain  rights  to  take  water  from  his  well, 
and  pass  over  his  land  to  their  other  land. 
And  he  prayed  that  his  answer  might  be 
taken  as  a  cross-bill,  and  the  plaintiff  might 
be  required  to  answer  it. 

Keller's  administrator  demurred  to  the 
cross-bill,  and  also  answered,  and  the  cause 
coming  on  to  be  heard,  the  court  sustained 
the  demurrer  and  dismissed  the  cross-bill; 
and  referred  the  cause  to  a  commissioner  for 
an  account  of  the  liens  upon  the  defendants 
land,  and  its  annual  and  fee  simple  value. 
And  on  the  coming  in  of  this  report  there 
was  a  decree  for  the  sale  of  the  land;  and 
an  appeal  to  this  court.  The  only  part  of 
the  decree  of  the  court  below  considered  by 
this  court  is  that  in  relation  to  the  decree 
upon  the  demurrer  to  the  cross-bill;  and  the 
facts    are  stated  in  the  opinion  of   Staples,   J. 

M.  Walton  and  Williams  &  Bro.,  for  the 
appellant. 

S.  S.  Turner,  for  the  appellee. 

STAPLES,  J.  The  original  bill  in  this  case 
was  filed  to  enforce  the  lien  of  a  judgment 
recovered  by  the  appellee  against  the  appel- 
lant, for  the  balan<:e  of  unpaid  purchase 
money  due  upon  the  sale  of  a  tract  of  land 
made  by  John  Keller,  the  appellee's  intestate. 
The  appellant  filed  an  answer  which  he 
asked  might  be  treated  as  a  cross-bill,  and  it 
wns  so  treated  in  the  court  below.  To  this 
bill,  the  appellee  demurred,  the  demurrer  was 
sustained,  and  the  bill  dismissed.  From  that 
decree  an  appeal  was  taken  to  this  court.  In 
passing  upon  the  questions  arising  in  the 
case,  we  must  of  course,  take  all  the  material 

averments  of  the  bill  to  be  true. 
481  *Th€  facts  appear  to  be,  that  upon 

the  death  of  George  Koontz,  in  1833, 
his  real  estate  was  divided  aniong  his  four 
childretx  ^nd  tieirs.  The  commissioners  who 
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made  the  partition,  designated  the  four  tracts 
or  parcels  as  lots  Nos.  1,  2,  3,  4.  In  making 
the  partition,  they  assigned  to  the  owners  of 
lots  Nos.  1  and  2,  the  privilege  of  getting 
water  from  the  well  on  lots  Nos.  3  and  4,  and 
the  use  of  the  lanes  running  from  the  main 
road  across  the  tract,  on  both  sides,  to  get  to 
their  wood  land,  and  to  drive  the  stock  of 
each  lot  respectively  to  the  water. 

In  the  year  1837,  William  Koontz,  the 
owner  of  the  tract  known  as  lot  No.  4,  con- 
veyed it  to  John  Keller,  and  in  the  year 
1860,  John  Keller  conveyed  it  to  the  appel- 
lant, by  a  deed  with  covenants  of  general 
warranty,  of  quiet  possession,  and  that  the 
premises  are  free  from  incumbrances. 

The  appellant  in  his  bill,  avers  that  since 
the  rendering  of  the  judgment  against  him, 
and  indeed  since  the  institution  of  this  suit, 
he  has  ascertained  that  his  vendor  John 
Keller  did  not  have  a  good  and  perfect  title 
to  the  land,  for  the  reason  that  the  tract  so 
conveyed  is  charged  and  burdened  with  cer- 
tain water  rights  and  privileges  in  favor  of 
other  parties,  of  a  character  extremely  detri- 
mental to  the  use  and  value  of  the  same. 
That  the  tenements  known  as  lots  No.  1  and 
No.  2,  have  been  sold  in  sundry  parcels,  to 
different  purchasers,  and  that  the  injury  to 
the  appellant's  land  and  the  depreciation  of 
its  value,  has  increased,  and  will  continue 
to  increase  in  proportion  to  the  number  of 
subdivisions  and  families  located  upon  the 
same,  the  number  of  stock  owned  by  them, 
and  other  circumstances  attending  the  owner- 
ship of    said  parcels  entitled  to  such  privileges. 

He  further  avers  that  said  circumstances 
so  seriously  affect  and  interfere  with  the 
ownership  of  the  land,  as  to  induce  him  to 
desire  the  rescission  of  the  contract, 
482  *and  the  return  of  his  money,  subject 
to  any  proper  deductions  for  rent, 
&c.,  and  if  that  cannot  be  properly  done,  he 
prays  an  issue  to  ascertain  his  damages 
growing  out  of  the  breach  of  warranty,  and 
that  the  same  may  be  set  off  against  the 
claim  of  the  appellee. 

This  is  the  whole  case  made  by  the  bill, 
so  far  as  is  material  to  the  present  enquiry. 

Taking  every  allegation  of  the  bill  as  true, 
the  question  is,  whether  the  appellant  is  en- 
titled to  relief,  upon  his  own  showing? 

It  will  be  observed,  the  appellant  does  not 
aver  any  eviction  or  disturbance  of  his  posses- 
sion, or  the  exercise  of  the  water  rights  and 
privileges  by  the  owners  of  lots  Nos.  1  and  2. 
The  appellant  does  not  even  allege  a  claim 
asserted  on  their  part  to  the  exercise  of  sijch 
rights  and  privileges,  or  any  action  pending 
or  threatened  to  enforce  the  same.  From  the 
silence  of  the  bill  on  this  point,  it  is  a  matter 
of  great  doubt  whether  indeed  there  has  ever 
been  any  such  exercise  of  the  water  privileges 
as  would  amount  to  a  disturbance,  during  the 
time  the  land  was  owned  by  John  Keller, 
from  1837  to  1860.  Certainly  there  was  noth- 
ing of  the  kind  from  the  year  1860.  down  to 
the  time  of    the  institution  of  this  suit  in  1875. 

If  the  owners  of  the  dominant- tenements 
had  exercised,  or  claimed  to  exercise,  the 
alleged  water  privilege,  whilst  the  appellant 
has  been  in  possession,  it  is  impossible  to 


suppose  he  could  have  been  ignorant  of  the 
fact.  It  is  equally  impossible  to  suppose  that 
any  damage  or  even  inconvenience  results 
from  an  easement  the  existence  of  which  was 
unknown  to  the  owner  of  the  scrviant  tene- 
ment for  fifteen  years,  and  the  enjoyment  of 
which,  it  does  not  appear  has  ever  been  as- 
serted or  insisted  upon,  and  may  never  be 
insisted  upon.  The  sole  question  therefore 
is  whether  the  mere  existence  of  the 

493  easement  of  encumbrance   is  *such  a 
breach    of    covenant    as    entitles   the 

appellant  to  stay  the  collection  of  the  pur- 
chase money,  and  to  demand  an  enquiry  of 
damages  by  a  court  of  equity? 

There  is  no  doubt,  a  covenant  against  en- 
cumbrances is  broken  immediately  upon  the 
execution  of  the  deed,  if  there  be  an  exist- 
ing encumbrance  upon  the  property.  Nor  is 
the  covenantee  compelled  to  wait  until  he 
is  ousted  or  disturbed  in  his  possession. 
Where  the  encumbrance  is  in  the  nature  of 
a  mortgage,  or  other  security  for  money. 
the  covenantee  may  himself  pay  it  off,  and 
call  upon  the  covenantor  for  compensatkm. 
But  if  the  encumbrance  has  not  been  paid 
off.  and  no  eviction  or  disturbance  has  taken 
place,  the  covenantee  can  recover  nominal 
damages  only;  for  he  may  never  be  dis- 
turbed in  his  possession.  2  Lomax  Digest 
352,  side  p.  271;  Rawle  on  Covenants  of 
Title  89,  93.  On  the  other  hand,  if  the  en- 
cumbrance be  of  such  a  character,  that  it 
cannot  be  removed  by  the  covenantee,  as  in 
the  case  of  servitude  or  easement,  he  may 
sue  on  the  covenant  for  damages;  but  if 
he  has  not  been  disturbed,  or  sustained 
some  real  injury  from  the  easement,  his 
damages  will  be  merely  nominal. 

As  was  said  by  Judge  Woodward,  of  the 
supreme  court  of  Pennsylvania,  in  Beaop- 
land  V.  McKeen,  4  Casey  R.  130,  "It  is  a 
delicate  matter  to  interfere  between  vendor 
and  vendee;  for  in  determining  the  possibili- 
ties of  an  eviction  we  have  not  before  as 
the  paramount  claimant  on  whose  will  and 
rights  the  liability  to  eviction  depends.  Pos- 
sibly he  has  no  rights,  as  would  appear  the 
moment  he  attempts  to  assert  them;  or  if 
he  have  rights,  it  is  possible  he  may  never 
attempt  to  assert  them;  and  in  either  case 
it  would  be  against  conscience  and  equity  to 
allow  the  purchaser  to  keep  the  land  on 
which  so  unsubstantial  a  cloud  rests,  and 
also  the  money  he  agreed  to  pay  as  the 
price    of    the    property." 

494  *And    so,  in  the  present    case,    it   may 
be   as  stated  by   the  circuit  judge,  the 

several  alienations  of  the  lands  Nos.  1  and 
2,  to  different  purchasers,  in  different  parcels, 
may  have  operated  to  extinguish  the  encnm- 
brance  upon  the  lands  of  the  appellant,  and 
the  right  may  never  be  asserted.  However 
that  may  be,  it  is  manifest,  if  the  appellant 
is  entitled  to  any  recovery  upon  the  facts 
set  out  in  his  bill,  his  recovery  would  be 
merely  nominal  damages,  and  no  more. 

The  numerous  adjudged  cases  on  this  sub- 
ject will  show  that  this  court  has  gone 
very  far  in  staying  the  collection  of  the  pur- 
chase money  for  land  upon  proof  of  a  de- 
fect of  the  title  where  no  suit  is  pending,  i^ 
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even  threatened.  But  even  here  a  distinction 
has  always  been  made  between  an  injunc- 
tion to  a  judgment  for  the  purchase  money 
and  an  injunction  to  a  sale  under  a  deed  of 
trust.  In  the  latter  case  the  court  interferes 
the  more  readily  upon  the  ground  of  re- 
moving a  cloud  upon  the  title,  in  order  to 
prevent  a  sacrifice  of  the  property;  whereas, 
in  a  like  case,  the  court  will  not  interfere 
with  the  vendor  in  enforcing  his  judgment, 
since  the  doubt  about  the  title  may  even- 
tually turn  out  to  be  frivolous  and  ground- 
less. Miller  v.  Argyle*s  ex'or,  5  Leigh  460, 
508;  Koger  v.  Kane.  Ibid.  606. 

But  apart  from  all  these  considerations, 
the  present  bill  is  a  mere  suit  for  damages. 
It  is  true  there  is  a  sort  of  conditional  prayer 
for  a  rescission  of  the  contract;  but  by  com- 
mon consent  this  is  abandoned  as  untenable, 
and  the  case  therefore  stands  simply  as  an 
action  for  damages  in  a  court  of  chancery. 
In  this  respect,  it  is  almost  identical  with 
that  of  Robertson  v.  Hogshead,  3  Leigh  667. 
In  that  case  Judge  Tucker  said,  (and  the 
other  judges  concurred).  "As  the  form  of 
proceedings  then  excludes  the  possibil- 
495  ity  of  *rescission,  the  bill  can  only  be 
looked  on  as  a  bill  for  an  injunction  to 
restrain  the  payment  of  an  unpaid  balance 
of  purchase  money,  until  a  claim  for  unliqui- 
dated damages  shall  have  been  settled  by  an 
issue  to  be  directed  by  the  court.  But  it  has 
long  been  settled  that  unliquidated  dam- 
ages cannot  be  set  off  in  equity.  Duncan  v. 
Lyons.  3  John.  Ch.  R.  351;  Webster  v. 
Couch,  6  Rand.  519.  The  party  aggrieved 
should  have  instituted  the  proper  proceed- 
ings at  law,  and  ascertained  his  damages, 
before  he  attempted  to  arrest  the  payment 
of  the  instalment  of  the  purchase  money 
remaining  due." 

These  observations  of  Judge  Tucker,  apply 
with  peculiar  force  to  the  present  case.  The 
only  difference  between  the  two  cases  is  that 
in  Robertson  v.  Hogshead,  the  controversy 
was  between  vendor  and  vendee,  whilst  here, 
the  contention  is  between  the  vendee  and 
the  personal  representative  of  the  vendor. 
It  is  suggested  by  counsel,  that  great  in- 
justice may  be  done  in  requiring  appellant 
to  pay  over  the  purchase  money  whilst 
there  is  an  incumbrance  upon  it,  to  the  dis- 
tributees of  the  vendor;  and  take  his 
chances  of  recovering  it  back. 

The  bill,  however,  does  not  contain  any 
allegation  of  insolvency,  or  any  other  equi- 
table consideration  justifying  a  court  of 
equity  in  taking  jurisdiction  of  the  case, 
and  awarding  damages. 

If  the  money  should  be  paid  over  to  the 
distributees  of  the  vendor,  it  will  be  only 
upon  the  execution  of  refunding  bonds  to 
the  administrator,  which  will  afford  ample 
security  to  the  appellant. 

For  these  reasons,  and  without  going  into 
a  consideration  of  the  other  grounds  of  tne 
circuit  court,  for  its  decision,  we  think  that 
court  did  not  err,  in  sustaining  the  demurrer, 

and  dismissing  the  bill. 
496  *But  such  dismissal  ought  to  have 

been  without  prejudice  to  any  action 
at  law,  the  plaintiff  may  bring  for  damages 


on  account  of  a  breech  of  contract,  or  any 
bill  in  equity,  he  may  be  advised  to  file  upon 
a  proper  case  for  the  jurisdiction  of  that 
court. 

Decree  affirmed,  but  without  prejudice. 


497 


♦Harman  &  als.  v.  Obcrdorfcr  &  als.. 

September   Term.    1880,   Staunton. 

I.  Deeds— Time  of  Taklmv  Effect— Dcliv- 
•■T^»* — A  deed  takes  effect  from  ite  delivery;  and 
such  delivery,  like  any  other  fact,  may  be  estab- 
lished, either  by  direct  proof,  or  by  circumstances. 

II.  Jndarmemts— Order  of  Liability  of  Lot* 
Comreyed  by  Debtor  after  Jndffment.t— 
Without  evidence  of  any  preceding  executory  agree- 
ments between  the  parties,  or  any  evidence  of  the 
time  of  the  delivery  of  the  deeds,  except  what  may 
be  inferred  from  their  dates,  P,  a  judgment  debtor,, 
by  one  deed  (dated  January  1,  I860,  acknowledged 
February  1,  1860,  and  recorded  April  13,  1860,> 
conveyed  one  tract  of  land  to  H,  and  by  another 
deed  {dated  February  1,  1860,  acknowledged  Feb-- 
ruary  1,  I860,  and  recorded  February  24,  I860,) 
conveyed  another  tract  to  B.  In  proceedings  to 
subject  both  tracts  to  the  payments  of  judgments 
obtained  against  P,  prior  to  either  deed — Held: 

1.  The  tract  to  B  was  the  last  aliened,  and,  there- 
fore, under   I    10,   ch.    182  of  the  Code  of  1873„ 
first   liable  to  satisfy  the  judgments. 
a.     Deeds- Dellirery— Premimptlom.— If      a 
deed  has  a  date,  the  law  intends  it  to  have  been 
delivered  at  the  date;  and  when  it  is  proved  by 
witnesses,  who  say  nothing  as  to  the  time  of  de- 
livery,  and  is   recorded,   it   stands   recorded  as  a 
deed  proved  to  have  been   delivered  at  its  date. 
There  is  no  distinction,  in  principle,  between  i^c 
presumption   of   delivery   arising    from    the   proof 
by   witnesses,   and  the   acknowledgment   before   a 
justice   or  notary. 
III.  Same— Effect    of    Failure    to    Record — 
Code    Con«traed4— The    provision    of   I    S,   ch. 
114   of   the    Code    of   1873.   that   every   deed,    &c., 
"shall  be  void  as  to  creditors,  and  subsequent  pur- 
chasers   for   valuable    consideration    without   notice, 
until  and  except  from  t..e  time  it  is  duly  admitted 


•The  principal  case  was  cited  in  McLaughlin  v. 
McGraw,  44  W.  Va.  723. 

Deeds— Date — ^Dellirery— Preiiiimptlon.— A 

deed  will  be  presumed  to  have  been  delivered  on,  and 
will  take  effect  from  its  date  but  the  presumption  will 
yield  to  evidence  to  the  contrary.  Raines  v.  Walker, 
77  Va.  92,  and  see  cases  cited;  Hardy,  Tr.,  et  al.  v. 
Norfolk  Mfg.  Co.  et  al.,  80  Va.  404;  Tate  et  al.  v. 
Tate  et  al.,  85  Va.  205,  214;  Ferguson  v.  Bond,  39 
W.  Va.  564. 

tJndarments— Order  of  Liability  of  Real 
Estate. — The  law  is  now  well  settled  that  where 
land  which  is  subject  to  the  lien  of  a  judgment  or 
other  incumbrance,  is  sold  in  parcels  to  different  per- 
sons by  successive  alienations,  it  is  chargeable  in  the 
hands  of  the  purchaser  in  the  inverse  order  of  such 
alienations.  This  rule  is  not  only  established  by  the 
decisions  of  courts  of  equity  but  in  Virginia  it  is 
prescribed  by  statute.  Whitten  v.  Saunders,  75  Va. 
563;  2  Min.  Inst.  (4th  Ed.),  306-310,  383,  693;  4  Min. 
Ihst.  (2ndKd.),  907;  Kenick  v.  Ludington,  20  »».  Va. 
567. 

tStatnt^ti^ — Amendment. — As  to  the  Code  of 
1873,  ch.  Il4  J  5,  construed  in  the  third  headnote,  see 
Code  of  IgQ*7^  cb.  109,  |  2465,  and  Acts  1895-96,  P-  ^2. 
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to  record.'*  fire,  docs  not  apply  to  purchasers 
498  of  different  tracts  of  land  from  *thc  same 
vendor,  but  refers  only  to  "sjhscqucnt  pur- 
chasers" of  the  same  subject,  as  that  embraced  m 
the  instrument  declared  to  be  void. 
IV.  Same— Date— Order  of  Liability.— Where 
several  lots  of  land  are  sold  on  the  same  day,  on 
the  same  terms,  to  several  parties,  all  of  whom  are 
immediately  put  in  possession  under  the  same  agree- 
ment, as  to  the  deeds  conveying  the  lots,  and  the 
trust  deeds  to  secure  the  purchase  money — although 
the  deeds  conveying  them  are  really  delivered  and 
recorded  at  different  times — they  will  all  be  re- 
garded as  "alienations,"  within  the  meaning  of  the 
sutute  (ch.  182,  {  10,  Code  1873),  as  of  the  same 
day  (day  of  sale);  and  in  subjecting  them  to  the 
payment  of  a  judgment  docketed  against  a  vendor 
at  the  time  of  the  sale,  each  lot  must  bear  its  pro- 
portion, according  to  their  relative  values  on  the 
day  of  sale,  and  subjected  in  accordance  with  the 
principles  of  Norton  v.  Bond,  28  Gratt.  815. 

This  is  an  appeal  from  two  decrees  ren- 
dered by  the  circuit  court  of  Albemarle 
county.  Virginia.  The  facts  of  the  case 
necessary  for  a  proper  understanding  of  the 
points  decided,  are  as  follows,  viz: 

John  Vowles  and  Evan  Sneed  had  recov- 
ered judgments  against  William  B.  Phillips, 
and  had  them  duly  docketed.  The  first  was  re- 
covered at  the  October  term,  1855,  of  Albe- 
marle circuit  court,  and  the  second  at  the 
March  term,  1856,  of  the  county  court. 
Phillips,  the  judgment  debtor,  died  insolv- 
ent, but  during  his  lifetime  had  made  con- 
veyances of  sundry  pieces  o\  real  estate,  and 
among  those  conveyed  by  him,  which  were 
sought  to  be  subjected  to  the  payment  of 
the  said  judgments,  were — 

1st.  A  lot  of  land  conveyed  to  John  G. 
Boatwright,  by  deed  dated  1st  February, 
1860,  acknowledged  1st  February,  1860,  and 
recorded  24th  February.  1860,  which  was 
sold  to  and  is  now  held  by  the  appellee,  B. 
Oberdorfer. 

2d.    A  lot  of  land  conveyed  to  John  C. 
Hughes,  by  deed  dated   1st  January,   1860, 
acknowledged   1st   February,   1860,  and   re- 
corded 13th  April,  1860. 
488  ♦Hughes    having    died,    James     D. 

Jones,  his  executor,  divided  the  lot  of 
land  conveyed  to  him  by  Phillips  into  five 
parcels;  and  having  advertised  them,  sold 
them,  in  their  numerical  order,  on  the  11th 
November,  1871,  (terms  ten  per  cent,  cash, 
balance  in  three,  six,  nine,  twelve,  and  fif- 
teen months,  deeds  to  be  executed,  and  trust 
deeds  to  be  given  on  the  property  to  secure 
the  deferred  payments). 

Lot  No.  3  was  sold  in  regular  order  to  M. 
Via,  who  failed  to  comply  with  the  terms 
rf  sale,  and  afterwards  it  was- taken  by  W. 
C.  Payne  on  the  same  terms  as  the  rest. 

The  deeds  to  all  were  dated,  acknowl- 
edged and  recorded   as  follows: 

1st.  Lots  Nos.  1  and  3,  to  W.  C.  Payne, 
deed  dated  11th  November,  1871,  acknowl- 
edged December  20th,  1871,  and  recorded 
August   23d,   1873. 

2d.  Lots  Nos.  4  and  5,  to  William  Dudley, 
deed  dated  11th  November,  1871,  acknowl- 


edged 2d  December,  1871,  and  recorded 
April  15th,  1873. 

3d.  Lot  No.  2,  to  Noah  Jackson,  deed 
dated  23d  April,  1873,  acknowledged  23d 
April,  1873,  and  recorded  April  28th,  1873. 

All  the  purchasers  of  these  lots  werepnt 
in  possession  on  the  day  of  sale;  and  it  was 
agreed  between  them  and  Hughes'  executor, 
that  the  deeds  of  conveyance  should  be  ex- 
ecuted, and  the  deeds  of  trusts  given  (and 
to  save  costs,  all  the  deeds  to  be  held  by 
said  executor),  the  deeds  of  convcjrance  to 
be  delivered,  when  the  parties  respectively 
paid  their  purchase  money,  and  he  reservinjr 
the  right  to  put  the  deeds  of  trusts,  or  any 
of  them,  on  record  when  he  chose.  Accord- 
ingly, all  of  said  deeds  were  executed  No- 
vember 11th,  1871,  and  held  by  said  ex- 
ecutor, except  the  deed  to  Jackson,  whore- 
fused  to  comply  with  the  terms  of  sale  for 
some  time,  and  hence  his  deed  was  not  then 
executed. 

500  *W.  C.  Payne  subsequently  sold  lot 
No.  1  to  A.  P.  Bibb,  who  sold  to  the 

appellant  Charles  H.  Harman,  He  also, 
afterwards,  sold  No.  3  to  the  Albemarle  to- 
bacco  warehouse  company;  which  also 
bought  Nos.  4  and  5  from  William  Dudley. 
No.  2  remaining  in  the  possession  of  Noak 
Jackson. 

On  the  9th  February,  1877,  the  circnit 
court  decreed  that  the  land  conveyed  to 
Hughes  by  Phillips,  was  liable  to  be  sub- 
jected to  the  payment  of  the  judgments,  be- 
fore that  aliened  by  Phillips  to  Boatwright; 
and  by  a  decree  of  May  22d.  1878,  held,  that 
the  lots  into  which  the  land  purchased  by 
Hughes,  and  sold  by  his  executor,  had  been 
divided,  were  liable  in  the  following  order- 
viz: 

1st.  Lot  No.  3,  now  held  by  Albemarle 
tobacco    warehouse    company. 

2d.  Lot  No.  1,  now  held  by  appellast. 
Harman. 

3d.   Lot  No.  2,  now  held  by  Noah  Jacks<»n. 

4th.  Lots  Nos.  4  and  5,  now  held  by  Albe- 
marle tobacco  warehouse  company. 

From  these  decrees.  Harman,  Pajrnc.  R. 
C.  Vandegrift,  and  John  L.  Walters  (the 
last  two  being  interested  in  the  distribution 
of  the  purchase  money  of  that  portion  of 
the  land  claimed  bv  Harman),  obtained  an 
appeal  from  one  of  the  judges  of  this  court 

A.  R.  Blakey,  Micajah  Woods,  and  M»- 
son  Gordon,  for  the  appellants. 

Watson  &  Perkins,  for  the  appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

It  is  admitted  by  all  parties  that  the  judg- 
ments of  Sneed  and  Vowles'  executor  are 
valid  liens  on  the  lands  sold  and  coo- 

501  veyed  by  Phillips,  after  the  recovery  •of 
the  judgments,  to  John  G.  Boatwright 

under  whom  the  appellee  Oberdorfcf 
claims,  and  to  John  C.  Hughes,  under  whom 
the  appellants  claim;  and  the  controversy 
is  as  to  the  order  in  which  these  lands 
should  be  subjected  to  the  satisfaction  of 
said  judgments. 
The  statute  (Code  of  1873,  ch.  182,  §  10^ 
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provides,  that  "where  the  real  estate  liable  to 
the  lien  of  a  judgment  is  more  than  sufficient 
to  satisfy  the  same,  and  it  or  any  part  of  it 
has  been  aliened,  as  between  the  alienees  for 
value,  that  which  was  aliened  last  shall,  in 
equity,  be  first  liable,  and  so  on  with  suc- 
cessive alienations  until  the  whole  judgment 
is  satisfied.  And  as  between  alienees  who 
arc  volunteers  under  such  judgment  debtor, 
the  same  rule  as  to  the  order  of  liability 
shall  prevail;  but  any  part  of  such  real  estate 
retained  by  the  debtor  shall  be  first  liable 
to  the  satisfaction  of  the  judgment. 

Of  the  lands  sold  and  conveyed  as  afore- 
said to  Hughes  and  Boatwright  respectively, 
which  parcel  "was  aliened  last?"  is  the  first 
question;  and  its  solution  depends  solely  on 
the  dates  of  the  delivery  of  the  several 
deeds  of  conveyance.  There  is  no  evidence 
of  any  preceding  executory  agreements  be- 
tween the  parties. 

A  deed  takes  effect  from  its  delivery,  and 
such  delivery  may,  like  any  other  fact,  be  es- 
tablished either  by  direct  proof  or  by  cir- 
cumstances. To  enable  us  to  determine  when 
the  deeds  in  question  were  delivered,  we 
have  in  the  record — and  that  is  all  we  have 
to  aid  us — the  deeds  themselves,  and  the  cer- 
tificates of  acknowledgment  and  admission 
to  record.  The  deed  to  Hughes  bears  date  on 
the  first  day  of  January,  1860,  that  to  Boat- 
wright on  the  first  day  of  February,  1860; 
both  were  acknowledged  by  the  grantor  be- 
fore the  same  justice  of  the  peace  on  the 
same  day  (February  1,  1860),  and  the 
*  former  was  admitted  to  record  on  the 
502  *13th  day  of  April,  1860.  and  the  latter 
on  the  24th  dav  of  February,  1860.  In 
the  absence  of  any  distinct  and  direct  proof 
of  the  time  of  delivery,  what  are  we  to  infer 
as  to  the  time  from  these  papers  and  their 
dates?  It  seems  to  us  that  in  such  a  case  the 
rule  as  laid  down  in  Harvey  and  others  v. 
Alexander  and  others,  1  Rand.  219,  241,  must 
govern.  In  the  opinion  of  the  court  by 
Judge  Cabell,  he  said:  "If  a  deed  has  a  date, 
the  law  intends  it  to  have  been  delivered  at 
the  date.  When,  therefore,  a  deed  having  a 
date  is  proved  by  witnesses  who  say  nothing 
as  to  the  time  of  delivery,  and  is  thereupon 
recorded,  it  stands  recorded  as  a  deed  proved 
to  have  been  delivered  at  its  date."  And  with 
this  accords  what  was  said  by  Judge  Daniel, 
speaking  for  the  court  in  Rogers  v.  Mc- 
Clner's  adm'r  and  others, .  4  Gratt.  81,  83. 
We  perceive  no  distinction  in  principle  be- 
tween the  presumption  of  delivery  arising 
from  the  proof  by  witnesses  and  the  acknowl- 
edgment before  a  justice.  Recordation  is  the 
object  in  both  cases.  But  a  deed  delivered  is 
valid  between  the  parties  without  registra- 
tion. It  is  only  necessary  to  record  it  to 
secure  protection  against  third  parties — 
creditors  and  purchasers.  A  certified  ac- 
knowledgment for  this  purpose  is  by  no 
means  inconsistent  with  a  prior  delivery, 
and  is  not.  at  all  events,  sufficient  of  itself 
to  rebut  the  presumption  arising  from  the 
date  of  the  instrument.  It  may  very  well 
happen  that  a  deed  is  delivered  and  ac- 
cepted, either  with  an  intention  not  to  re 


We  are  of  opinion,  therefore,  that  upon 
the  record  before  us  it  must  be  considered 
that  the  deeds  to  Hughes  and  Boatwright 
were  severally  delivered  at  their  respective 
dates,  and  as  the  deed  to  the  latter  was  last 
delivered,  the  land  conveyed  by  it  was 
"aliened  last."  The  justice,  in  his  cer- 

503  tificate   to    Hughes'   deed,   ^describes 
it  by  an  improper  date;  but  the  error 

is  corrected  by  the  deed  itself. 

But  it  is  contended  for  Oberdorfer,  that 
even  if  the  lands  conveyed  to  Boatwright 
were  the  lands  "aliened  last,"  yet  at  the  time 
of  the  alienation,  the  prior  deed  to  Hughes 
had  not  been  recorded — that  Boatwright  had 
no  notice  of  it,  actual  or  constructive — and  as 
tOL  him,  that  it  was  void  under  the  fifth  sec- 
tion of  chapter  114  of  the  Code  (1873).  That 
section  declares,  that  every  deed  (among 
other  written  instruments  enumerated)  con- 
veying real  estate  "shall  be  void  as  to  credit- 
ors, and  subsequent  purchasers  for  valuable 
consideration  without  notice,  until  and  ex- 
cept from  the  time  it  is  duly  admitted  to 
record,"  &c.;  and  it  is  insisted,  that  Boat- 
wright, in  his  relation  to  Hughes,  although 
they  were  purchasers  of  different  parcels  of 
land,  was  a  "subsequent  purchaser"  within 
the  meaning  of  this  section  and  therefore 
as  to  him  the  deed  to  Hughes  was  void. 

We  cannot  give  our  assent  to  this  con- 
struction. By  "subsequent  purchasers"  are 
intended,  as  we  think,  purchasers  of  the  same 
subject  embraced  in  the  instrument  which  is 
declared  to  be  void.  This  would  seem  to  be 
the  natural  construction  of  the  section  con- 
sidered alone,  but  it  is  strengthened  by  sec- 
tion 11  of  the  same  chapter,  which  defines 
or  explains  the  wbrds  "creditors"  and  "pur- 
chasers" as  used  in  any  previous  section, 
and  declares  that  they  "shall  not  be  restricted 
to  the  protection  of  creditors  of,  and  pur- 
chasers from  the  grantor,  but  shall  extend  to 
and  embrace  all  creditors  and  purchasers 
who,  but  for  the  deed  or  writing,  would  have 
had  title  to  the  property  conveyed,  or  a  ri^ht 
to  subject  it  to  their  debts."  This  section 
was  reported  by  the  revisors  and  its  adoption 
recommended  "to  put  an  end  to  the  judicial 
strife"  exhibited  in  the  decisions  in  Ander- 
son V.  Anderson,  2  Call.  198;  Piercer. 

504  Turner,   5   ♦Cranch.  154;   Land  r.  Jeff- 
ries. 5  Rand.  211;  Thomas  v.  Gaines, 

1  Gratt.  347.  See  Report  of  Revisors,  615. 

It  will  be  observed,  that  the  "purchasers" 
referred  to  in  the  latter  part  of  the  section, 
are  "purchasers  who,  but  for  the  deed  or 
writing,  would  have  had  title  to  the  property 
conveyed" — that  is,  purchasers  and,  of  neces- 
sity, subsequent  purchasers  of  the  same 
property  conveyed  to  a  prior  purchaser;  and 
it  would  seem  to  be  a  fair  inference  that  by 
"purchasers  from  the  grantor"  mentioned  in 
that  connection  were  in  like  manner  in- 
tended subsequent  purchasers  from  the 
grantor  of  the  same  subject  conveyed  by 
him  to  a  previous  purchaser. 

Again,  it  the  construction  contended  for 
by  the  learned  counsel  of  Oberdorfer  were 
sound    «re  should  reasonably  expect  to  find  it 


cord   it  at  all,  or  to  have  it  acknowledged  ,'  recog^j"  "^d  ^Y  some  exception  or  modifica- 
for  that  purpose  at  a  future  time.  tion    ^  J*^<aitcd  upon    the    10th    section   ot 
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chapter  182  (already  quoted),  which  fixes 
the  order  in  which  the  aliened  lands  shall 
be  subjected;  but  we  there  find  no  such  ex- 
ception  or  modification. 

The  conclusion  is,  that  the  land  conveyed 
to  Boatwright,  now  held  by  Oberdorfer, 
must  be  subjected  to  the  satisfaction  of  the 
judgments  before  the  land  sold  to  Hughes 
can  be  resorted  to  for  that  purpose,  and  con- 
sequently that  the  decree  of  February  9, 
1877,  fixing  a  prior  liability  on  the  land  last 
mentioned  is  to  that  extent  erroneous. 

The  remaining  questions  relate  to  the  or- 
der in  which  the  land  sold  by  the  executor 
of  Hughes  is  liable  as  among  the  several 
alienees.  It  appears,  that  it  was  divided  and 
sold  in  lots  or  parcels,  five  in  number.  They 
were  all  advertised  and  sold  by  auction  at 
the  same  place,  on  the  same  day,  and  on  the 
«ame  terms,  and  the  sale  was  of  all,  one  after 
another,  in  regular  succession  from  No.  1  to 
No.  5.  The  terms  were  ten  per  cent,  of  the 
purchase  money  in  cash  for  the  residue 

505  upon  a  *credit  in  instalments,  the  pur- 
chasers to  give  bonds,  the  lands  to  be 

conveyed  and  deeds  of  trust  given  on  the 
same  to  secure  payment  of  the  bonds — the 
deeds  of  sale  and  trust  deeds  to  be  executed 
and  remain  with  the  vendor  until  payment 
and  in  the  meantime  to  be  recorded  or  not  at 
his  option.  Payne,  Jackson  and  Via,  in  the 
order  in  which  they  are  named,  each  bought 
one  lot,  and  Dudley  the  remaining  two  lots, 
the  last  sold.  Payne,  by  consent  of  parties, 
was  substituted  as  purchaser  of  the  lot 
bought  by  Via:  so  that  Dudley  and  Payne 
were  purchasers,  each  of  two  lots  and  Jack- 
son of  one.  The  purchasers  were  at  once 
let  into  possession  under  their  respective 
contracts  and  they  retained  possession 
thereunder,  the  payments  by  the  parties 
respectively  being  completed  and  the  deeds 
delivered  and  admitted  to  record  at  dif- 
ferent times. 

Upon  these  facts  and  circumstances,  we  are 
of  opinion  that  the  sales  made  on  the  11th 
day  of  November.  1871,  must  be  regarded  as 
'^alienations"  within  the  meaning  of  the  stat- 
ute as  of  that  day,  and  the  law  in  such  a  case 
taking  no  account  of  the  fractions  of  a  day, 
the  alienations  must  be  considered  as  all 
made  at  the  same  time.  It  is  true,  that  to 
make  a  complete  and  perfect  alienation  of 
real  estate,  in  the  strict  sense  of  that  term, 
it  is  necessary  at  law  that  the  title  should  be 
conveyed  by  a  proper  instrument;  and  in 
equity,  that  the  purchaser  should  have  the 
right  to  call  for  the  title  without  condition. 
But  we  are  not  disposed  to  give  to  the  terms 
"aliened,"  "alienees,"  "alienations,"  em- 
ployed in  the  statute,  a  strict  technical  mean- 
ing. It  was  the  purpose  of  the  legislature  in 
enacting  the  section  (the  10th)  before 
quoted,  to  adjust  the  equities  inter  se  of  sev- 
eral purchasers  of  diflFerent  portions  of  real 
estate  subject  to  a  common  lien,  and  on  the 
recommendation  of  the  revisors  (Report,  918, 
919).  settle  the  law  as  to  which  there 

506  had  been  some  diversity  in  the  ♦deci- 
sions of    this  court,  in  conformity    with 

the  opinion  of  a  majority  of  the  court,  con- 
sisting of  three  judges,  in  McClungv.  Beirne, 


1 10  Leigh  394.  These  equities  would  seem  to 
I  require  that  such  a  purchaser  should  bccon- 
'  sidered  an  "alienee"  within  the  statute  as 
soon  as  he  makes  a  valid  contract  for  purchase 
— a  contract  whichacourtof  equity  would  en- 
force specifically,  and  which  he  in  fact  after- 
wards carries  fully  into  execution.  This  con- 
struction is  in  harmony  with  the  equitable 
doctrine,  universally  recognized  and  ac- 
cepted, touching  the  relative  rig^hts  and  in- 
terests of  vendor  and  vendee  under  a  con- 
tract for  the  sale  of  real  estate,  based  on  the 
maxim  that  what  has  been  agreed  to  be  dont 
shall  be  considered  as  done.  That  doctrine 
is  thus  stated  by  Mr.  Justice  Story:  "In  the 
view  of  courts  of  law,  contracts  respecting 
lands  or  other  things,  of  which  a  specific  ex- 
ecution will  be  decreed  in  equity,  arc  con- 
sidered as  simple  executory  agreements, 
and  as  not  attaching  to  the  property  in  any 
manner,  as  an  incident,  or  as  a  present  or  fu- 
ture charge.  But  courts  of  equity  regard 
them  in  a  very  different  light.  They  treat 
them,  for  most  purposes,  precisely  as  if  they 
had  been  specifically  executed.  Thus,  if  a 
man  has  entered  into  a  valid  contract  for 
the  purchase  of  land,  he  is  treated  in  equity 
as  the  equitable  owner  of  the  land,  and  the 
vendor  is  treated  as  the  owner  of  the  money. 
The  purchaser  may  devise  it  as  land  even  be- 
fore the  conveyance  is  made,  and  it  passes 
by  descent  to  his  heir  as  land.  The  vendor  is 
deemed  in  equity  to  stand  seized  of  it  for  the 
benefit  of  the  purchaser;  and  the  trust  at- 
taches to  the  land,  so  as  to  bind  the  heir  of 
the  vendor,  and  every  one  claiming  under 
him  as  a  purchaser,  with  notice  of  the  iro>t 
1  Story's  Eq.  Juris.,  §  790. 

Again,  *  *  *  "Where  a  contract  is  made 
for  the  sale  of  land,  the  vendor  is.  in 
507  equity,  immediately  ^deemed  a  trustee 
for  the  vendee  of  the  legal  estate;  and 
the  vendee  is  deemed  a  trustee  for  the 
vendor  of  the  purchase  money."  Id.,  §  121t 
See,  also  1  Sugden  on  Vendors,  175  (bottom 
page),  and  numerous  cases  cited  in  note. 

Applying  these  equitable  principles,  as  we 
think  should  be  done,  in  the  construction  of 
the  statute  in  question,  we  are  of  opinion, 
that  the  several  purchasers  from  the  executor 
of  Hughes  at  the  sale  on  the  11th  day  of 
November,  1871,  became  on  that  day  and  as 
at  the  same  time  "alienees"  within  the 
meaning  of  that  term  as  used  in  the  <^tatnte 
The  several  contracts  of  the  respective  par- 
ties for  the  purchase  were  valid  contracts- 
such  as  a  court  of  equity  would  have  specifi- 
cally enforced  and  they  were  carried  into 
effect  bv  the  parties  themselves. 

It  follows,  that  after  subjecting  the  land 
held  by  Oberdorfer  to  the  sntisfaction  of  the 
judgments,  if  any  part  of  the  judgments  re- 
main unpaid,  such  parts  should  be  appor- 
tioned among  the  alienees  from  Hughes* 
executor  according  to  the  relative  value*  of 
their  respective  lots  on  the  day  of  sale  (K«>- 
vember  11,  1871),  and  each  lot  should  be  sub- 
jected in  the  manner  indicated  and  on  the 
principles  applied  as  among  co-sureties  in 
Horton  &  als.  v.  Bond,  28  Gratt.  915,  825. 
826,  and  as  among  devisees  in  Lewis  &  aU 
V.   Overby's   adm'r  &  als..  31  Gratt.   601,  620. 
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The  decree  of  the  circuit  court,  rendered 
May  22. 1878,  is  in  conflict  with  the  foregoing 
view,  and  that  decree  and  also  so  much  of 
the  decree  rendered  by  that  court  February 
9,  1877,  as  determines  the  liability  of  the  land 
sold  by  Phillips  to  Hughes  to  be  prior  to  that 
of  the  land  sold  to  Boatwright  and  now  held 
by  Oberdorfer,  must  be  reversed  and   the 

cause  remanded*  for  further  proceedings 
508    to  be  had  therein,  in  order  to  a  *final 

decree,  in  conformity  with  the  views 
expressed  in  this  opinion. 

The  decree  was  as  follows: 

This  day  came  again,  the  parties  bv  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decrees  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  of  the 
lands  in  the  bill  and  proceeding  mentioned 
aliened  by  William  B.  Phillips,  the  lot  sold 
to  John  G.  Boatwright.  and  now  held  by  the 
appellee  B.  Oberdorfer  is  liable  to  the  judg- 
ments in  the  proceedings  also  mentioned, 
and  should  be  subjected  to  the  satisfaction  of 
said  judgments  next  after  the  lot  aliened  to 
Orange  Patterson,  and  before  the  lot  aliened 
to  John  C.  Hughes  should  be  resorted  to  for 
the  satisfaction  of. said  judgment:  and  that 
after  the  lot  held  as  aforesaid  by  the  said 
Oberdorfer  shall  have  been  subjected  to  the 
satisfaction  of  said  judgments,  for  the  resi- 
due of  said  judgments,  if  any.  then  remain- 
ing unsatisfied,  the  several  lots  or  parcels  of 
land  aliened  by  the  executor  Hughes,  are 
liable  and  should  be  subjected  to  the  payment 
of  said  residue  ratably,  according  to  the  re- 
spective values,  of  said  lots  on  the  11th  day 
of  November,  1871,  (the  day  on  which  they 
-were  sold  by  said  executor),  in  the  manner 
indicated  and  on  the  principles  as  applied  be- 
tween co-securities  in  Horton  &  als.  v.  Bond, 
28  Gratt.  815,  825,  826,  and  as  between  devi- 
sees in  Lewis  &  als.  v.  Overb/s  adm'r  &  als., 
31  Gratt.  601,  620:  and  that  the  decree  afore- 
said rendered  by  the  said  circuit  court,  on 
the  22d  day  of  May,  1878,  is  wholly  erroneous ; 
and  so  much  of  the  decree  aforesaid  rendered 
by  the  said  circuit  court  on  the  9th  day  of 
February.  1877.  as  is  inconsistent  and  in 
conflict  with  the  opinion  hereinbefore 
509  *expressed,  is  also  erroneous:  there- 
fore it  is  decreed  and  ordered,  that  the 
said  decree  of  May  22d,  1878,  be  wholly  re- 
versed and  annulled,  and  so  much  of  the  said 
decree  of  February  9th,  1877,  as  is  above  de- ' 
dared  to  be  erroneous,  be  also  reveresd  and 
annulled;  and  that  the  residue  of  the  last- 
named  decree  be  affirmed:  and  that  the  ap- 
pellants recover  against  the  appellee  B. 
Oberdorfer,  their  costs  by  them  expended  in 
the  prosecution  of  the  appeal  aforesaid  here: 
and  this  cause  is  remanded  to  said  circuit 
court,  with  directions  to  order  such  accounts 
and  take  such  further  proceedings  in  the 
cause  as  may  be  necessary  and  proper,  in 
order  to  final  decree,  in  conformity  with  the 
views   and   opinion   hereinbefore   expressed. 

All  of  which  is  ordered  to  be  certified  to 
the  said  circuit  court  of  Albemarle  county. 

Decree  reversed. 


510  *McCraw  v.  Williams,  Supt.  Peniten- 

tiary. 

Estes  V.  EdmondsoA,  Sheriff. 

September  Term,    1880,   Staunton. 

1.  Jadarea  —  Blectlon  —  CommeBcemeBt  of 
Term  of  Office.*— B  was  elected  in  Jannary, 
1874,  judge  of  the  county  court  of  Halifax  and 
commissioned  by  the  gOTernor,  and  proceeded  to 
act  as  such.  Held:  His  term  of  six  years  did  not 
commence  until  the  1st  of  January,  1875,  and 'Con- 
tinued until   the  31st  of  December,    1880. 

2.  Same — De  Facto  Offleera — Validity  of 
Acts.t — A  was  elected  in  January,  1880,  judge 
of  the  county  court  of  Halifax,  and  commissioned 
by  the  governor;  and  believing  that  his  term  com- 
menced immediately  he  proceeded  to  hold  the  court 
and  transact  business.  Held:  He  was  a  judge  d€ 
facto;  and  his  judgments  are  valid  and  binding,  as 
if  he  had  been  a  judge  de  jure. 

3.  Same — Blectlon— Rlvht  to  Office.— B.  is  en- 
titled to  the  office  until  the  end  of  his  term,  and  the 
fact  that  he  did  not  immediately  proceed  to  oust  A, 
but  practiced  as  an  attorney  in  his  court,  did  not  oper> 
ate  either  as  a  surrender  or  forfeiture  of  his  office. 

These  cases  were  heard  together  at  Wythe- 
ville.  but  decided  at  Staunton.  They  are 
writs  of  habeas  corpus;  and  the  facts  are 
stated  in  the  opinion  of  Judge  Christian. 

E.  Barksdale,  Jr.,  and  John  Lyon,  for  the 
petitioners. 

Henry  Edmunds,  for  the  officers. 

CHRISTIAN,    J.     These  two  cases  were 
heard  together  at  the  late  session  of 

511  this  court  at  Wytheville.  They  *were 
proceedings  instituted  for  the  purpose 

of  testing  the  question  before  this  court,  as 
to  who  is  now  and  at  the  time  the  said  pro- 
ceedings were  instituted,  the  lawfully  quali- 
fied judge  of  the  county  court  of  Halifax 
county. 

The  first-named  case  (McCraw  v.  Syp.  of 
Penitentiary)   will  be  first  disposed  of. 

The  record  in  this  case  discloses  the  follow- 
ing state  of  facts.  Celia  McCraw  was  indicted 
by  a  grand  jury  in  the  county  court  of  Hali- 
fax, for  the  murder  of  her  infant  child  re- 
cently born.  On  the  27th  April.  1880,  she 
was  tried  in  said  court,  found  guilty  of  man- 
slaughter, and  the  term  of  her  imprisonment 
ascertained  by  the  jury  to  be  one  year  in  the 
penitentiary.  She  was  accordingly  sentenced 
by  the  county  judge,  and  sent  to  the  peni- 
tentiary to  serve  out  the  term  of  her  im- 
prisonment. While  confined  in  the  peniten- 
tiary she  applied  to  the  Hon.   Beverley  R. 


'Jadares — Election — Term     of     Office. — Sec 

the  Bland  &  Giles  County  Judge  Case.  33  Gratt.  443 
and  note;  Meredith,  Ex  parte,  33  Gratt.  119  and  note; 
Jameson  v.  Hudson,  82  Va.  279;  4  Min.  Inst.  (2nd 
Ed.)    227   et  seq. 

tDe  Facto  Officers— Act*  of— Validity.^ 
The  acts  of  one  who  is  a  de  facto  officer,  as  such, 
are  valid  and  binding.  Roche  v.  Jones.  Sgt.,  87  Va. 
484;  Maddox  v.  Ewell,  2  Va.  Cas.  59,  as  to  who  arc. 
see  Di^i  v.  Hollandsworth,  39  W.  Va.  9;  ncU^  1 
Mun.   QoTP-  ^**-  ^^2  '*  "^' 
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Wcllford,  for  a  writ  of  habeas  corpus  which 
was  awarded  Upon  the  hearing  of  her  case 
she  was  remanded  to  the  custody  of  the  su- 
perintendent of  the  penitentiary  to  serve  out 
the  term  for  which  she  was  sentenced. 

To  this  judgment  a  writ  of  error  was 
awarded  by  one  of  the  judges  of  this  court. 

I  am  of  opinion  that  there  is  no  error  in 
this  judgment. 

The  sole  ground  urged  for  the  discharge  of 
the  prisoner,  in  her  petition  for  a  writ  of 
habeas  corpus,  and  in  argument  here,  is  that 
she  was  convicted  in  a  county  court  held  by 
E.  W.  Armistead,  "who  did  unlawfully  in- 
trude himself  into  and  usurp  the  office  of 
county  judge  of  Halifax  county;  and  did  un- 
lawfully assume  upon  himself  and  under- 
take  to  hold  a  term  of  the  county  court  of 
Halifax  county."  at  which  term  the  prisoner 
was  indicted,  tried  and  convicted;  and  the 
petitioner  insisted  that  her  conviction 
512  .  and  sentence  to  *the  penitentiary  was 
void,  having  been  obtained  before  and 
pronotmced  by  a  judge  having  no  authority 
to  hold  said  court. 

The  circuit  court  of  Richmond  was  clearly 
right  in  dismissing  the  petition  and  re- 
manding the  prisoner  to  custody. 
.  At  the  time  of  indictment,  trial,  and  con- 
viction of  the  prisoner,  Judge  Armistead 
was  certainly  a  judge  dc  facto,  holding  his 
office  under  color  of  title.  He  was  then  in 
office  by  virtue  of  his  election  by  the  legis- 
lature and  his  commission  by  the  gover- 
nor. At  that  time  there  was  no  question  as 
to  his  authority  to  hold  the  court,  nor  was 
there  any  person  claiming  and  asserting 
title  to  the  office  into  which  he  had  been 
duly  installed. 

The  record  shows  that  on  the  27th  Jan- 
uary, 1880,  E.  W.  Armistead  was  elected  by 
a  joint  vote  of  the  two  houses  of  the  gen- 
eral assembly  judge  of  the  county  court  of 
the  county  of  Halifax.  That  on  the  9th  day 
of  February,  1880,  he  was  commissioned  by 
the  governor  "for  the  term  of  office  pre- 
scribed by  law;"  that  on  the  20th  day  of  Feb- 
ruary he  qualified  under  this  commission  by 
taking  the  oaths  prescribed  by  law,  and  on 
the  23d  February  had  his  commission  and 
certificate  of  qualification  recorded  on  the 
order  book  of  Halifax  county  court;  and  on 
that  day  took  his  seat  on  the  bench. 

Under  this  state  of  facts  it  is  plain  that 
Judge  Armistead  was  certainly  exercising 
the  duties  of  his  office  under  color  of  the 
highest  legislative  and  executive  authority, 


Lersner,  26  Gratt  36;  Blackwell  Tax 
Titles  92. 

The  distinction  between  an  officer  de  jure, 
one  who  is  de  facto,  and  a  mere  usurper,  is 
well  known  and  clearly  defined.  An  officer 
de  jure  has  the  legal  title  to,  and  is  clothed 
with,  all  the  power  and  authority  of  the 
office.  He  has  a  title  against  the  world  to 
exercise  the  functions  of  the  office  and  re- 
ceive the  fees  and  emoluments  appertaining 
to  it.  He  is  responsible  to  the  government 
and  injured  parties  when  he  abuses  his  trust 
or  transcends  his  authority.  But  his  acts 
within  the  scope  of  that  authority  cannot 
be  questioned  by  the  citizen  or  any  de- 
partment of  the  government. 

An  officer  de  facto  is  one  who  comes  in  by 
the  power  of  an  election  or  appointment,  but 
in  consequence  of  some  informality,  or  want 
of  qualification,  or  by  reason  of  the  expira- 
tion of  his  term  of  service  (or  it  may  be  said 
also  by  entering  upon  the  duties  of  his  office 
before  his  term  of  service  fixed  by  law  be- 
gins), cannot  maintain  his  position  when 
called  upon  by  the  government  to  show  by 
what  title  he  holds  his  office.  He  is  one  who 
exercises  the  duties  of  an  office  under  claim 
and  color  of  title,  being  disting^uished  on 
the  one  hand  from  a  mere  usurper,  and  on 
the  other  from  an  officer  de  jure.  A  mere  usur- 
per is  one  who  intrudes  himself  kito  an  of- 
fice which  is  vacant,  and  ousts  the  incum- 
bent without  any  color  of  title  whatever: 
and  his  acts  are  void  in  every  respect 

The  following  definition  of  Lord  Ellen- 
borough  has  been  adopted  by  text 
514  writers,  as  more  accurate  and  •expres- 
sive than  any  other,  is  as  follows:  "An 
officer  de  facto  is  one  who  has  the  reputation 
of  being  the  officer  he  assumes  to  be.  and  is 
yet  not  a  good  officer  in  point  of  law.'* 

The  rule  which  declares  that  the  acts  of  an 
officer  de  facto  are  as  valid  and  binding  as  if 
he  were  an  officer  de  jure,  is  founded  on  the 
soundest  principle  of  public  policy,  and  is 
absolutely  essential  to  the  protection  of  the 
best  interests  of  society.  Indeed  the  affair? 
of  society  could  not  be  conducted  on  any 
other  principle.  To  deny  validity  to  the 
acts  of  such  officers,  would  lead  to  con- 
fusion and  insecurity,  in  public  as  well  as 
private  affairs,  and  thus  oppose  the  true 
policy  of  every  well  regulated  State. 

In  the  case  before  us  Celia  McCraw.  the 
petitioner,  held  in  custody  of  the  Superin- 
tendent of  the  Penitentiary,  was  tried  and 
convicted  in  a  court  of  competent  jurisdic- 
tion presided  over  by  a  judge  who  held  his 


and  that  all  his  acts,  judgments,  decrees,  and  '  office  under   color   of  authority  of  his  ap- 


orders,  while  so  acting,  were  valid  and  bind- 
ing, and  cannot  be  enquired  into;  but  must 
be  recognized  in  all  cases  where  the  county 
court  of  Halifax  has  jurisdiction  as  a  final 
determination  of  such   cases,  except  when 
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reversed  on  appeal  or  writ  of  error. 
♦This  doctnne  is  well  settled   by  the 

decisions  of  this  court,  as  well  as  those 
of  numerous  cases.  English  and  American, 
and  approved  by  all  text  writers  of  acknowl- 
edged authority.  See  Griffin's  ex'or  v.  Cun- 
ningham, 20  Gratt.  31,  43;  Quinn  v.  Com- 
monwealth,  20   Gratt.   138,   141;    Boiling  v. 


pointment  by  the  legislature  and  commis- 
sion of  the  governor.  If  he  was  not  jndi^ 
de  jure  at  the  time  of  the  trial  and  convic- 
tion, he  was  certainly  a  judge  dc  facto,  and 
his  judgment  is  as  valid  and  binding  as  if 
he  was  judge  de  jure. 

The  case  of  Quinn  v.  The  Commonwealth, 
20  Gratt.  (supra),  is  a  case  exactly  in  point 
That  case  ame  before  this  court  upon  a 
petition  for  writ  of  habeas  corpus,  presented 
by  the  prisoner  convicted  of  a  felony  and 
sentenced  three  years  in  the  penitentiary 
by  the  hustings  court  of  the  city  of  Richmond 
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presided  over  by  Charles  H.  Bramhall.  The 
prisoner  based  his  application  for  a  discharge 
upon  the  ground,  that  the  said  Bramhall, 
who  presided  at  the  term  of  the  said  court  at 
which  prisoner  was  convicted  and  sentenced, 
being  a  military  appointee  of  the  Fed- 

515  eral  government  *was  not  authorized 
to  exercise  the  functions  of  a  judge 

after  the  restoration  of  civil  government  in 
Virginia. 

It  was  held  that  Judge  Bramhall  was  a 
judge  de  facto,  and  his  judgment  valid  and 
binding,  and  the  prisoner  was  remanded  to 
custody.  Judge  Staples  in  delivering  the 
opinion  of  the  court  in  that  case,  refers  to 
two  'cases  so  apposite  to  this  that  I  refer 
to  them  here,  as  being  recognized  as  au- 
thority by  this  court.  The  one  is  State  v. 
Bloom,  17  Wise.  R.  521.  and  the  other 
People  V.  White,  24  Wend.  R.  520. 

In  the  first  named  case  it  was  held  that 
where  a  party  was  indicted,  convicted  and 
sentenced  at  a  term  of  a  circuit  court  held  by 
a  person  who  exercised  the  office  of  judge  of 
said  court  under  an  aijpointment  by  the  gov- 
ernor, without  authority  of  law,  there  being 
no  other  person  entitled  to  said  office,  the 
sentence  was  nevertheless  valid  and  bind- 
ing. It  was  so  decided  upon  application  for 
a  writ  of  habeas  corpus  after  a  judgment  of 
ouster  had  been  pronounced  against  the. 
judge,  upon  the  ground  that  he  had  been  So 
illegally  appointed.  In  the  other  case  (24 
Wend.  520)  it  was  said  "that  where  an  of- 
ficer having  an  apparent  authority  to  do 
the  act,  had  rendered  judgment  between  the 
people  and  the  prisoner,  neither  party  can 
in  a  collateral  way  call  in  question  the  title 
of  the  judge.  The  government  may  try  the 
title  by  quo  warranto,  but  until  that  is  done 
his  acts  are  valid  and  effectual  so  far  as 
third  persons  are  concerned." 

After  commenting  upon  these  cases. 
Judge  Staples  refers  to  Griffin's  ex'or  y. 
Cunningham  to  show  that,  both  the  dis- 
senting judges  concurred  with  the  majority 
in  recognizing  the  principles  which  govern 
the  acts  of  a  de  facto  officer. 

In  Boiling  v.  Lersner,  supra.  Judge  Mon- 
cure  referring  to  the  case  of  Griffin's  ex'or 
V.  Cunningham  and  Quinn  v.  The  Common- 
wealth, shows  that  the  court  was  un- 

516  animous    *with    respect   to    the    doc- 
trine herein  declared,  as  to  the  vali- 
dity of  the  acts  of  a  de  facto  judge. 

Guided  by  these  authorities,  and  for  the 
reasons  already  given,  I  am  of  opinion,  that 
the  trial,  conviction  and  sentence  of  the  pe- 
titioner Celia  McCraw  were  valid  and  bind- 
ing acts,  and  cannot  be  enquired  into  by 
this  court  or  elsewhere;  and  that  there  is  no 
error  in  the  judgment  of  the  circuit  court  of 
Richmond  in  remanding  the  prisoner  to  the 
custody  of  the  Superintendent  of  the  Peni- 
tentiary, and  that  the  same  be  affirmed. 

In  the  second  case  (that  of  Estes  v.  Ed- 
mondson,  sheriff),  the  question  is  directly 
raised  and  must  be  decided  by  this  court, 
who  is  now,  and,  was  at  the  time  these  pro- 
ceedings were  instituted,  to  wit,  on  the  14th 
day  of  Tulv,  1880.  the  lawfully  constituted 
judge  of  the  county  court  of  Halifax  county. 


In  deciding  this  question,  it  is  not  necessary 
to  look  to  the  ex  parte  afl^davits  filed  with 
the  record,  or  to  consider  at  all  the  question 
argued  at  the  bar,  whether  Jud^e  Armistead 
the  acting  judge,  is  a  party  to  this  proceeding. 
The  sole  question  we  have  to  determine,  is. 
whether,  upon  the  conceded  facts  disclosed 
by  the  record,  the  petitioner  who  applied 
for,  and  was  awarded  a  writ  of  habeas  corpus 
from  this  court,  is  unlawfully  held  in  custody. 
It  matters  not  whether  either  of  the  parties 
claiming  the  office  are  made  parties  to  this 
proceeding.  This  court  has  by  the  express 
terms  of  the  Constitution  original  jurisdic- 
tion in  cases  of  habeas  corpus.  Any  citizen 
may  apply  to  it  directly  for  relief  when  im- 
prisoned or  detained  in  custody  unlawfully. 
And  this  court  upon  the  petition  of  the  part^ 
invoking  its  original  jurisdiction  for  a  writ 
of  habeas  corpus,  will  only  consider  and  de- 
termine the  question  whether  the  party  in 
prison,  or  in  custody,  is  lawfully,  or  was 
lawfully  so  held,  or  deprived  of  his  lib- 
erty. The  only   necessary  parties   to 

517  *such  a  proceeding  are  the  petitioner 
,  or    petitioners,    and    the    person,    or 

persons,   alleged  to  hold  him,  or  them   in 
such  unlawful  custody. 

In  the  case  before  us,  the  party  charged 
with  exercising  the  unlawful  custody,  for 
which  the  petitioner  has  obtained  a  writ  of 
habeas  corpus,  from  this  court,  is  Henry  A, 
Edmondson,  sheriff  of  Halifax,  and  he  alone 
is  a  necessary  party  as  respondent  to  the  writ. 

The  writ  in  this  case  was  awarded  upon 
the  petition  of  James  P.  Estes  which  alleged 
that  on  the  5th  May,  1880,  the  Hon.  William 
R.  Barksdale  late  judge  of  the  county  court 
of  Halifax  county,  delivered  to  the  petitioner 
a  writ  of  habeas  corpus  awarded  by  him,  and 
directed  to  the  sheriff  of  Halifax  county, 
commanding  him  to  produce  before  him,  the 
said  William  R.  Barksdale,  at  his  office  at 
Halifax  courthouse,  the  bodies  of  certain 
parties  naming  them,  with  the  cause  of  their 
caption  and  detention.  That  petitioner  did 
not  obey  said  writ,  but  endorsed  thereon 
his  refusal  in  the  following  words  to-wit: 

"I  respectfully  decline  to  obey  the  man- 
date of  the  within  writ  of  habeas  corpus,  on 
the  ground  that  Wm.  R.  BJtrksdale  is  not 
the  legally  qualified  judge  of  Halifax  county> 
but  that  E.  W.  Armistead  is  the  legally 
qualified  judge  of  said  county. 

"(Signed)  Jas.  P.  Estes, 

"Deputy   sh'ff   for    Henry   A.    Edmondson, 

sh'ff  of  Halifax  county." 

That  thereupon  the  said  William  R.  Barks- 
dale imposed  upon  petitioner  a  fine  of  fifty 
dollars  for  his  contempt  in  refusing  to  obey 
the  mandate  of  said  writ,  and  made  out  and 
signed  an  order  of  commitment  in  the  fol- 
ing  words: 

518  *"For  reasons  appearing  to  me  Jas, 
P.  Estes  is  fined  the  sum  of  fifty  dol- 
lars for  his  failure  to  obev  the  within  writ 
of  habeas  corpus,  by  bringing  the  bodies  of 
petitioners  before  me;  and  the  said  Estes  is 
committed  to  jail,  until  said  fine  is  dis- 
charare^/^  '* 

'•rc-.ffivcd)  Wm.  R.  Barksdale. 

^^  "Judge  of  Halifax  county.** 
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Petitioner  then  alleges  that  under  and  by 
virtue  of  said  order  of  commitment  alone,  H. 
A.  Edmondson,  sheriff  of  Halifax  county, 
claims  the  right  to  detain  him  in  custody. 
And  then  the  petitioner,  after  detailing  at 
length  the  reasons  why  William  R.  Barksdale 
had  no  authority  to  impose  said  fine,  and  order 
his  commitment  till  paid,  prays  that  this  court 
may  award  a  writ  of  habeas  corpus  directing 
the  said  sheriff  to  produce  before  this  court 
the  body  of  petitioner,  with  the  cause  of  his 
caption  and  detention,  that  the  same  may  be 
enquired  into  and  petitioner  discharged. 
The  writ  was  accordingly  awarded  by  this 
court,  at  its  late  session  at  Wytheville,  re- 
turnable on  the  second  day  of  August.  On 
that  day  the  respondent  Edmondson  made 
the  following  return  to  said  writ: 

"In  obedience  to  the  writ  of  habeas  corpus 
hereto  annexed,  I  have  here  now  before  this 
court,  the  body  of  James  P.  Estes  named  in 
aaid  writ;  and  for  cause  of  his  caption  and 
detention,  say,  that  said  Estes  was  taken, 
and  is  detained  in  custody,  under  and  by 
virtue  of  an  order  of  commitment  made 
and  signed  by  Hon.  Wm.  R.  Barksdale, 
county  court  judge  of  Halifax  county — a 
copy  of  which  order  and  of  the  proceedings 
in  which  it  was  made,  is  herein  ^led  as  part 
of  this  return." 

The  respondent  then  states  at  some  length 

the    grounds    upon    which    he    recog- 

919      nized  the  authority,  and  *obeyed  the 

order  of  Hon.  William  R.  Barksdale, 

as    the    rightful    and    lawfully    constituted 

judge  of  the  county  court  of  Halifax. 

It  thus  appears  that  upon  the  petition  for 
the  writ  of  habeas  corpus  and  the  return  of 
the  respondent,  the  issue,  and  the  sole  issue, 
we  have  to  determine  upon  the  conceded 
facts  in  the  record,  is  whether  the  petitioner 
is  lawfully  or  unlawfully  detained  in  the  cus- 
tody of  the  respondent.  This  question  can 
only  be  solved  by  the  further  enquiry.  Who 
was  the  lawfully  constituted  judge  of  the 
county  court  of  Halifax  county  at  the  time 
Estes,  the  petitioner,  was  committed  to  the 
custody  of  the  respondent?  If  at  the  time  of 
said  commitment  Hon.  Wm.  R.  Barksdale 
was  the  lawfully  constituted  judge,  then 
Estes  is  lawfully  in  custody  of  the  sheriff  of 
said  county,  and  must  be  remanded  to  said 
custody  until  he  shall  have  paid  the  fine  im- 
posed on  him  for  contempt.  On  the  other 
hand,  if  Hon.  E.  W.  Armistead  was  the  law- 
fully constituted  judge  of  said  county  court, 
then  the  commitment  of  Estes  by  Barks- 
dale was  void  and  a  mere  nullity,  and  the 
petitioner  must  be  discharged. 

We  must,  therefore,  now  determine  upon 
the  conceded  facts  in  the  record,  and  in  the 
light  of  the  decisions  of  this  court,  whether 
Barksdale  or  Armistead  is  the  rightful  and 
legally  constituted  judge  of  the  county 
court  of  Halifax  county. 

The  following  facts  are  conceded:  Hon. 
Thomas  Leigh,  judge  of  the  county  court  of 
Halifax,   died   in  December,  1873.  On  the  9th 

January,  1874,  Wm.  R.  Barksdale  was  elected 
y  the  general  assembly  "to  fill  the  vacancy" 
occasioned  by  Judge  Leigh's  death.  Barks- 
dale   qualified   under  his  commission  on  15th 
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January,  and  on  the  26th  January,  1874,  his 
commission  and  certificate  of  qualificatioa 
was  spread  upon  the  order  book  of  the 
590  county  court  of  Halifax,  when  *he 
took  his  seat  on  the  bench  of  that 
court.  From  that  day  (to- wit:  26th  Jan- 
uary, 1874),  until  the  23d  February,  1880,  he 
continuously  discharged  his  duties  as  judge 
of  the  county  court  of  Halifax. 

On  the  27th  day  of  January,  1880,  E,  \V. 
Armistead  was  elected  by  the  general  as- 
sembly county  judge  of  Halifax  county.  On 
the  9th  February,  1880,  he  was  commissioned 
by  the  governor  "for  the  term  of  office  pre- 
scribed by  law."  On  23d  February  he  took  his 
seat  on  the  bench,  and  had  recorded  his 
certificate  of  qualification  and  commission. 

At  that  time  Barksdale  made  no  objection 
by  way  of  protest  or  otherwise,  but  resumed 
the  practice  of  law  in  that  court.  Sheriff, 
clerk,  and  other  officers  of  the  court  recog- 
nized the  authority  of  Judge  Armistead. 

It  was  only  after  the  decisions  of  this 
court  in  several  cases  construing  the  consti- 
tutional provisions  relating  to  the  terms  of 
office  of  the  county  judges  that  Barksdale 
claimed  that  he  was  the  lawfully  constituted 
judge  of  the  county  court  of  Halifax,  and 
exercised  the  functions  of  his  office  by  is- 
suing a  writ  of  habeas  corpus,  which  was 
the  foundation  of  the  proceedings  now  be- 
fore this  court  in  the  present  case. 

These  are  the  conceded  facts  in  the  case. 

Looking  to  these  facts  and  to  the  deci- 
sions of  this  court,  I  arrive  at  the  follow- 
ing conclusions: 

First.  That  although  Barksdale  was 
elected  and  commissioned  to  fill  the  vacancy 
occasioned  by  the  death  of  Judge  Leigh,  he 
was,  upon  the  true  construction  of  the  Con- 
stitution, entitled  to  fill  the  full  term  of  the 
office  of  county  judge.  This  question  was 
determined,  after  elaborate  argument  and 
careful  consideration,  in  the  "Prince  Wil- 
liam Judge  case" — Judge  Burks  not  sitting — 
in  which  it  was  held  by  this  court  that  under 
our  Constitution  a  judge  elected  to  fill  an 
unexpired  term,  or  vacancy  occasioned 
021  ♦by  the  death  or  resignation  or  removal 
of  the  incumbent,  is  in  the  office  for 
the  full  term.  It  would  be  a  work  of  super- 
erogation to  reproduce  here  the  reasons  and 
the  authorities  upon  which  this  court  foun- 
ded its  judgment  in  that  case.  I  conteiV  my- 
self with  referring  to  the  able  and  exhaus- 
tive opinion  of  Judge  Staples,  and  the  cases 
cited  by  him.  That  case  has  been  recently 
(on  our  late  session  at  Wytheville)  recog- 
nized as  binding  authority  by  the  unami- 
mous  voice  of  this  court.  (See  Bland  and 
Giles  County  Judge  case,  supra  443.) 

These  two  cases  affirm  the  proposition 
which  I  first  lay  down:  That  under  the  true 
construction  of  the  Constitution  a  judge 
elected  and  commissioned  to  fill  an  unex- 
pired term,  is  entitled  to  take  the  office  for 
the  full  term. 

Second.  The  question  then  recurs  (Judge 
Barksdale  being  entitled  under  the  decisions 
of  this  court  to  the  full  term  though  elected 
to  fill  the  unexpired  term  of  Judge  Leigh). 
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when   did   Judge    Barksdale's    term   of   the 
office  begin  and  when  does  it  end? 

It  is  proper  to  prevent  any  confusion  or 
m^construction  of  the  several  decisions  of 
this  court  with  respect  to  the  county  judges, 
briefly  to  refer  to  the  cases  already  decided 
by  this  court.  The  first  case  before  this 
court  was  that  of  the  Henrico  county  judge- 
ship. Waddill  and  Minor  were  the  contest- 
ants for  the  office  in  that  case: 

Minor  was  elected  in  1873.  He  went  into 
office  on  the  1st  January,  1874.  His  term  of 
office  being  six  years  as  prescribed  by  the 
Constitution,   it  ended  on   the   1st  January, 
1880.    But  Waddill  having  been   elected   m 
January,  1880,  it  was  insisted  that  his  term 
of    office  did  not  begin  until  1st  January,  1881, 
under    that    provision    of    the    Constitution 
which  declares  that  "the  term  of  office  of  all 
judges  shall  commence  on  the  first  day  of 
January  next  following  their  appoint- 
028    ment;"    *and  it  was  contended  by    Mi- 
nor's  counsel  that  he  must  continue   to 
hold   the   office  until   Waddill's   term   com- 
menced to-wit.    1st  January,  1881.    The  court 
held   in    that  case  that  Waddill  was  the  ripjht- 
ful  judge  of  Henrico  from  the  day  he   qualified 
under  his  appointment  and  commission.    The 
case   was   argued   before   a   court   of   three 
judges  (Moncure,  Anderson  and  Christian), 
and  while  they  all  agreed  that  Judge  Wad- 
dill  should  at  once   enter  upon  the   office, 
their   conclusions   were   based   upon   essen- 
tially   different    grounds.  Judges    Moncure 
and    Anderson  were  of  opinion,  that  the  term 
of  office  of  Judge  Waddill  commenced  on 
the  1st  January,  1880,  before  he  was  elected. 
I  was  of  opinion  that  under  that  provision 
of     the     Constitution    which    declares    that 
"their    (the  judges)  terms  of  office  shall  com- 
mence on  the  first  day  of  January  next  fol- 
lowing their  appointment,"  Judge  Waddill's 
term  did  not  commence  until  1st  January, 
1881.  But  I  was  of  opinion  that  under  that 
provision  of  the  Constitution  which  declares 
that  "judges  and  all  other  officers  elected  or 
appointed   shall   continue   to   discharge   the 
duties   of   their   office   after   their   terms   of 
service  have  expired  until  their  successors 
have   qualified,"  Judge   Minor  having  been 
in  the  office  for  the  full  term  of  six  years, 
could  onlv  hold  the  office  until  his  succes- 
sor   qualified,    and    Waddill    his    successor 
having    qualified,   was    at    once    entitled    to 
the  office. 

I  was  further  of  opinion  that  while  Wad- 
dill's term  of  office  did  not  commence  until 
the  1st  of  January,  1881,  yet  under  that  pro- 
vision of  the  Constitution  which  declared 
(after  fixing  in  all  cases  the  period  when  the 
term  of  office  should  commence),  that  "they 
shall  discharge  the  duties  of  their  respective 
offices  from  their  first  appointment  under 
this  Constitution  until  their  terms  begin," 
he  (Waddill)  entered  at  once  upon  the  of- 
fice. See  32  Gratt.  779. 
623  *The  next  case  was  what  is  known 

as  the  Manchester  Judge  case. 
In  that  case.  Judge  Clopton  was  elected 
judge   of   the   corporation   court   in   March, 
1874.  Judge  French  was  elected  by  the  leg- 
islature  in   January,   1880.    The   unanimous 
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opinion  of  this  court,  then  consisting  of  four 
judges  was,  that  Judge  Clopton's  term  com- 
menced on  the  1st  of  January,  1875,  and  ex- 
pired on  the  31st  of  December,  1880;  and 
that  Judge  French's  term  (he  having  been 
elected  in  January,  1880,)  does  not  commence 
until  1st  of  January,  1881.  This  was  the 
unanimous  opinion  of  the  court;  but  it  is 
propet  to  say  that  Judges  Moncure  and  An^ 
derson  concurred  in  the  opinion  upon  the 
ground,  that  Judge  Clopton  was  the  first 
judge  of  the  corporation  court  of  Manches- 
ter, and  that  the  provision  of  the  Constitu- 
tion above  quoted  applied  to  his  case. 

The  next  case  we  had  before  us  was  the 
Bland  and  Giles  County  Judge  case. 

In  that  case  (Judge  Anderson  and  Judge 
Moncure  absent),  it  was  held  that  Judge 
Easley,  who  was  elected  in  December,  1874, 
was  entitled  to  hold  the  office  till  the  1st  day 
of  January,  1881.  Judge  Wylie  who  was 
elected  in  December,  1879,  and  who  was 
commissioned  and  qualified  and  took  his 
seat  on  the  bench  of  the  courts  of  said 
counties,  was  removed  upon  writ  of  quo 
warranto,  or  proceedings  in  the  nature  of 
such  writ  by  the  circuit  court  of  Giles  upon 
the  ground  that  the  term  of  office  of  Judge 
Easley  did  not  expire  till  the  first  of  January, 
1881;  which  was  affirmed  b/  this  court. 

It  was  thus  definitely  determined  that  un- 
der the  true  construction  to  be  given  to  the 
provisions  of  the  Constitution,  that  the 
terms  of  office  of  all  the  judges  commence 
on  the   1st  day  of  January  next   following 

their  appointment. 
524  *These  cases  must  govern  the  case 
before  us.  It  is  only  necessary  to  re- 
fer to  them  as  authority  without  repeating 
the  reasons  and  authorities  which  controlled 
the  judgment  of  the  court  in  those  cases.  I 
will  only  quote  a  single  paragraph  from  the 
opinion  of  the  court  in  the  Manchester  case 
as  conclusive  of  the  case  before  us,  as  fol- 
lows: "Now  it  must  be  conceded  that  the 
framers  of  the  Constitution  had  the  un- 
questioned right  not  only  to  fix  the  term  of 
all  officers  elected  under  it,  but  also  to  de- 
clare at  what  time  the  terms  of  such  officers 
should  begin.  This,  the  Constitution  has 
declared  in  respect  to  the  judges  in  plain  and 
unequivocal  terms  using  this  emphatic  lan- 
guage— 'Their  terms  of  office  shall  commence 
on  the  first  day  of  January  next  following 
their  appointment;  and  they  shall  discharge 
the  duties  of  their  respective  offices  from  their 
first  appointment  and  qualification  under  this 
Constitution  until  their  terms  begin.' " 

As  was  said  in  that  case,  I  think  "there 
can  be  no  mistake  or  difference  of  opinion 
as  to  the  construction  to  be  given  to  these 
plain  words  of  the  Constitution." 

Upon  the  authority  of  these  cases  it  is 
plain  that  Judge  Barksdale  havingbeen  elec- 
ted and  qualified  as  judge  of  the  county  court 
of  Halifax  in  January,  1874,  his  term  of  of- 
fice commenced,  by  the  express  terms  of  the 
Constitution,  on  the  1st  day  of  January  next 
following  his  appointment,  to-wit,  on  the 
1st  day  of  January,  1875.  and  his  term  of 
office  ftxed  by  the  Constitution  being  six 
years  c%P^^^^  °"  *^^  ^^^*  December,  1880. 
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It  also  follows  that  Judge  Armistead  having 
been  elected  on  the  27th  January,  1880.  his 
term  of  office  does  not  commence  until  the 
1st  day  of  January,  1881. 

It  has  been  argued,  that  Judge  Barksdale 
had  abandoned  and  forfeited  his  office  by 
yielding  to  the  claims  of  Judge  Armistead, 
and  engaging  in  the  practice  of  law 
585  *in  this  court.  Precisely  the  same 
point  was  made  in  the  Giles  and  Bland 
County  Judge  case.  But  this  court  held 
that  this  was  no  abandonment  or  forfeiture 
of  the  office.  See  that  case  and  authorities 
there  cited  as  conclusive  of  the  case  be- 
fore us. 

Judge  Barksdale,  in  making  no  protest  or 
objection  to  the  holding  of  the  county  court 
by  Judge  Armistead,  and  in  becoming  a 
practitioner  as  an  attorney  in  that  court,  did 
not  forfeit  his  office.  He  simply  yielded  for 
the  time  to  the  executive  and  legislative  con- 
struction of  the  Constituh'on,  which  had 
been  given  by  the  election  of  Armistead  by 
the  general  assembly,  and  his  commission 
by  the  governor.  But  as  soon  as  this  court 
had  determined  the  question  that  a  judge 
elected  to  fill  an  unexpired  term  was  in  of- 
fice for  the  full  term,  and  had  also  declared 
when,  under  the  true  construction  to  be 
given  to  the  Constitution,  the  terms  pf  of- 
fice of  the  county  judges  commenced  and 
terminated,  he  at  once  asserted  his  rights 
by  instituting  the  proceeding  which  forms 
the  foundation  of  the  case  before  us. 

It  follows  from  these  views  and  the  for- 
mer decisions  of  this  court,  that  when  the 
petitioner  Estes  wns  committed  to  the  cus- 
tody of  the  sheriff  by  Wm.  R.  Barksdale, 
that  he  (Barksdale)  was  the  lawfully  con- 
stituted judge  of  the  county  court  of  Hali- 
fax county,  and  had  authority  to  fine  and 
commit  the  petitioner  Estes  for  contempt. 
He  must,  therefore,  be  remanded  to  the 
custody  of  the  sheriff  of  Halifax. 

I  am  further  of  opinion,  that  although 
Hon.  Wm.  R.  Barksdale  is  the  lawfully  con- 
stituted judge  of  Halifax  county  court  until 
the  1st  December,  1880,  when  his  term  of 
office  expires,  yet  all  the  judicial  acts  of 
Judge  Armistead  heretofore  done  are  valid 
and  binding,  having  been  done  under  color 
of  authority  conferred  by  the  legisla- 
530  tive  and  executive  branches  of  *the 
government.  He  was  a  judge  de  facto, 
and  his  judgments,  decrees,  and  orders  must 
(when  otherwise  right  and  proper)  be  rec- 
ognized as  valid  and  binding. 

The  conclusion  is,  that  the  petitioner 
must  be  remanded  to  the  custody  of  the 
sheriff  of  Halifax  until  he  pays  the  fine  im- 
posed by  Judge  Barksdale  for  his  contempt 
m  refusing  to  obey  his  order. 

ANDERSON,  STAPLES,  and  BURKS. 
Js.,  concurred  in  the  opinion  of  Christian,  J. 

The  judgment  was  as  follows: 

This  cause  which  is  pending  in  this  court 
at  its  place  of  session  at  Wytheville,  having 
been  heard  but  not  determined  at  said  place 
of  session:  This  day  came  here  the  parties 
by  their  counsel,  and  the  court  having  ma- 
turely considered  the  record  and  proceed- 


ings in  the  case,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
petitioner,  James  P.  Estes,  is  not  illegally 
detained  by  the  defendant,  Henry  A.  Bd- 
mondson,  sheriff  of  Halifax  county,  but  is 
in  the  lawful  custody  of  said  respondent  It 
is  therefore  adjudged  and  ordered  that  ihe 
petitioner,  the  said  James  P.  Estes,  be  re- 
manded to  the  custody  of  said  sheriff  of 
Halifax  county. 

And  it  is  further  ordered  that  this  order 
be  entered  on  the  order  book  here  and 
forthwith  certified  to  the  clerk  of  this  court 
at  Wytheville.  who  shall  enter  the  same  on 
his  order  book. 

Discharge  refused. 


537     ^Hamsberger  &  als.  v.  Yancey  ft  ak. 

September   Term,    1880,   Staunton. 

I.  SaretT— L.lablllt7  of  Principal  to  Rel»- 
l>ame. — A  principal  for  whom  another,  at  his  re- 
quest, undertakes  as  surety,  although  such  prind- 
pal's  name  does  not  appear  in  the  obligation,  pren 
by  the  surety,  is  as  much  bound  to  indemnify  such 
surety,  for  what  he  pays  on  the  obligation,  as  if  his 
name  appeared  on  it  as  principal;  and  the  surety  a 
such  case  is  entitled  by  subrogation  to  enforce  fv 
his  exoneration  or  indemnity  all  the  rights,  remedies 
and  securities  of  the  creditor  against  the  prinopal 
debtor.  And  this  rule  is  broad  enough  to  include  every 
instance  where  one  pays  a  debt  for  which  aaother 
is  primarily  answerable,  and  that  should  in  equitr 
and  good  conscience  have  been  discharged   by  him. 

II.  Same — Appeal  from  Deere«  sicmiast 
Principal  aad  Saretr — Bond. — A  decree  was 
rendered  against  Y,  a  principal  debtor,  and  M,  his 
surety,  on  one  bond;  T,  a  principal,  and  W,  his 
surety,  on  another;  and  said  T,  principal,  and  H, 
his  surety  on  another  bond — ^all  given  for  deferred 
payments  for  purchases  of  land,  part  by  Y  and  part 
by  T.  An  appeal  was  taken  by  both  principals  and 
sureties  from  said  decree,  but  the  supersedtns  bonds 
were  only  executed  by  T,  one  of  the  principals,  and 
H,  one  of  his  sureties.  The  condition  of  the  bond, 
as  prescribed  by  the  judge  awarding  the  xnprrsedtta, 
was  to  pay  all  "costs  and  damages  according  to  lav. 
and  also  any  deficiency  in  the  funds  arising  froa 
the  land  sales  decreed  in  meeting  and  diachargiog 
the  sums  decreed  against  the  parties,  respectively. 
in  case  the  decree  complained  of  be  affirmed*  or  the 
appeal  or  suptrstdeas  dismissed."  The  coaditioa 
inserted  in  the  bond  by  tac  clerk,  was  to  '*f^  tkt 
judgment,**  in  addition  to  that  prescribed  by  the 
judge.     On  a  suit  on  the  appeal  bond — ^Heu>: 

1.  The  stipulations  in  the  bond  to  "pay  the  jndg- 

ment,"  and  ''also  the  deficiency**  on  the  re 
539  sale  of  the   lands,  *should  be    regarded  as 

alternative  provisions,  intended  to  accom- 
plish but  one  and  the  same  object,  namely,  the 
satisfaction  of  the  decree  and  the  payment  of 
costs  and   damages  according  to  law. 

2.  The  proceeds  of  these  bonds  when  collected  are 
applicable  to  the  satisfaction  of  the  decree  ap- 
pealed from,  as  reduced  by  the  resales  of  the 
lands,  apportioned  amongst  all  of  the  parties 
against  whom  the  decree  was  rendered,  and  H.  a 
surety    for    T,    a    principal,    now    bankrupt,    who 
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joined  in  the  appeal  bond,  is  not  oniy  entitled  to 
his  proportion  of  the  fund  arising  from  the  judg- 
ment on  the  appeal  bond,   to  be  credited  on  the 
decree  against  him  as  such  surety,  but  be  and  his 
co-obligors   in   the   bond,    who   have   satisfied   the 
penalty,  are  entitled  to  indemnity  from  Y,  one  of 
the  principals,  for  the  portion  credited  to  him  as 
derived  from  the  said  bond;  and  are  also  entitled 
to    contribution    from    W,    as    co-security   on   the 
original   contract  to  T,    for  the  amount  paid  by 
them  on  said  ap|»eal  bond. 
III.    Same— Co-Suretlen— -Relatlre     Rlvhtn.* 
— If  there  are  two  parties  bound  as  principal   and 
surety  for  a  debt,  and  a  third  party  afterwards,  at 
the  request  of  the  principal,  binds  himself  as  surety 
for  the  debt,  the  two  sureties,  in  the  absence  of  any 
agreement  to  the  contrary,  become  co-securities,  of 
the  same  principal,  and  this  relation  may  be  estab- 
lished by  implication  from  circumstances,  as  well  as 
by  express  agreement.     But  where  there  is  a  judg- 
ment against  a  principal  and  his  surety,  and  a  third 
party,  at  the  instance  of  the  principal,  and  for  his 
sole  benefit,  and  without  the  assent  of  the  surety, 
enters  as  surety  for  the  principal  in  an  obligation, 
the  effect  of  which  is  to  suspend  the  execution   of 
the  judgment,  and  thus  prejudice  the  rights  of  the 
first  surety,   the  equity   of  the  latter   (first  surety) 
is  superior,  and  the  second  would  not  be  entitled  to 
contribution  from  the  first ;    and,  according  to  some 
authorities,  the  first  would  be  entitled  to  indtmnity 
from  the  second.     This  is  not  the  case  with  Y  and 
W  in  this  case. 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Rockingham  county.  The 
facts  necessary  for  a  proper  understanding 
of  the  case,  so  far  as  they  are  not  stated  in 
the  opinion  of  the  court,  are  these:  On  the 
7th  August,  1863,  Messrs.  Logan  & 
St9  Yancy,  as  ^commissioners  of  said 
court,  sold  to  William  B.  Yancey  about 
one-half  of  the  real  estate  of  which  William 
B.  Yancey,  Sr.,  died  seized  and  possessed, 
and  to  B.  P.  Teel  the  remainder.  A  large 
portion  of  the  purchase  money  was  paid 
down  in  Confederate  bonds,  but  two  instal- 
ments fell  due  in  August,  1865,  and  August, 
1867,  respectively,  and  a  contest  ensued  as 
to  whether  these  contracts  were  to  be  dis- 
charged in  Confederate  or  United  States 
currency.  William  B.  Yancey  gave  his  bdnds 
for  the  deferred  instalments,  with  George 
W.  Mauzy  alone  as  surety.  Those  given  by 
B.  P.  Teel  were  divided  into  two  equal  sets; 
on  one  set  he  gave  James  M.  Weaver  as 
surety,  and  on  the  other  set  H.  B.  Harnsberger. 

On  the  7th  September,  1863,  William  B. 
Yancey,  by  separate  and  independent  con- 
tracts, sold  the  land  bought  by  him  to  C.  M. 
Price  and  said  B.  P.  Teel — Price  giving  as 
security  to  Yancey   for  the  purchase  money 


'Sureties — Sabrovatl«B  to  Rlvkts  mt 
Cre<lflt«r. — As  to  the  right  of  a  second  surety  who 
has  become  surety  for  the  principal  without  the  assent 
of  the  first  surety,  and  has  thereby  prejudiced  the  lat- 
ter's  rights,  see  Sherman's  Adm'r  v.  Shaver  et  ai.,  75 
Va.  1,  citing  the  principal  case;  CoflFman  ▼.  Hopkins 
et  mi.,  75  Va.  645;  3  Min.  Inst.  (2nd  Kd.)  421.  422,  426. 

See  also  2  Min.  Inst.  (4th  Ed.)  840,  841,  where  the 
Virginia  cases  dealing  with  the  doctrine  of  substitu- 
tion and  subrogation  are  collected. 


0S9,  580,  631 

one  W.  S.  Miller,  and  Teel  giving  as  surety 
one  W.  E.  Sipes. 

In  the  suits  for  the  enforcement  of  the 
original  contracts  of  Yancey  and  Teel,  the 
circuit  court,  by  decree  rendered  December 
1st,  1868,  held  that  they  were  to  'be  dischar- 
ged in  United  States  currency,  and  decreed 
that  Yancey  and  Mauzy,  his  surety,  should 
pay  to  the  commissioners  of  the  court  $17,- 
545.41,  with  interest  from  7th  August,  1864; 
that  B.  P.  Teel  and  James  M.  Weaver,  his 
surety,  should  pay  $8,814.87,  and  that  said 
Teel  and  H.  B.  Harnsberger,  his  surety, 
should  pay  a  like  sum  of  $8,814.87 — both  of 
these  sums  bearing  interest  from  7th  Aug- 
ust, 1864;  and  in  default  of  payment,  Charles 
A.  Yancey  was  directed,  as  commissioner  of 
the  court,    td proceed  to  resell  the  said  lands. 

From  this  decree,  William  B.  Yancey,  B. 

P.  Teel,  H.  B.  Harnsberger,  J.  M.  Weaver, 

George  W.  Mauzy  and  Charles  M.  Price 

530  applied   for  and   obtained   a   writ   *of 
supersedeas  to  the  district  court  then 

held  at  Winchester,  and  Teel,  Price  and 
Harnsberger,  three  of  the  appellants,  gave 
the  supersedeas  bond,  required  in  the  penalty 
of  $10,000,  with  J.  M.  C.  Harnsberger,  A.  J. 
Johnson,  Charles  H.  Sowers  and  R.  S.  Harns- 
berger as  sureties,  with  condition  to  pay  the 
judgment  superseded,  and  "all  such  costs 
and  damages  as  shall  be  awarded  in  case  the 
said  judgment  be  affirmed,  and  also  any  de- 
ficiency in  the  funds  arising  from  the  sales 
decreed."  The  district  court  affirmed  the  de- 
cree of  the  circuit  court,  and  the  appellants 
took  an  appeal  to  the  supreme  court,  which 
affirmed  the  decree  of  the  district  court.  The 
supersedeas  bond  in  the  supreme  court  was 
executed  by  B.  P.  Teel,  Solomon  Stover, 
Elizabeth  Trundle  and  H.  B.,  Robert  S.  and 
J.  M.  C.  Harnsberger,  in  the  penalty  of  $10,- 
000,  and  with  like  condition  with  that  exe- 
cuted in  the  district  court.  (The  condition 
required  by  the  judge  awarding  the  super- 
sedeas is  copied  in  the  opinion  of  the  court, 
and^  need  not  be  repeated  here.)  Before  the 
appeal  to  the  district  court  was  perfected, 
Charles  A.  Yancey,  the  commissioner,  ad- 
vertised, and  was  about  to  resell  the  land; 
but  it  being  represented  to  him  that  the 
appeal  had  been  applied  for,  and  on  a  writ- 
ten application  signed  by  Teel,  Price,  Sipes, 
Weaver  and  Miller,  that  the  interest  of  the 
defendants  would  be  promoted  thereby,  the 
sale  was  postponed.  The  appeals,  on  being 
perfected,  were  prosecuted  in  the  names  of 
all  the  appellants  named  in  the  petitions 
therefor.  And  after  the  final  affirmance, 
and  a  resale  by  Charles  A.  Yancey  of  the 
real  estate,  the  deficiency  was  decreed 
against  each  of  the  parties  on  their  several 
obligations.  H.  B.  Harnsberger  paid  the 
amount  decreed  against  him  as  surety  for 
Teel,  who  had  become  bankn^nt  Cthe 
amotints  paid  by  other  parties  are  fully 
stated  in  the  opinion),  when  the  commi**- 
sioners,  failing  to  realize  the  amounts 

531  decreed   against    some    of    the    *other 
parties,  instituted  suits  at  law  on  the 

two  supersedeas  bonds,  and  recovered  judg- 
ments t°^  ^^®  amounts  of  their  penalties, 
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viz.,  twenty  thousand  dollars.  On  proceed- 
ings to  enforce  those  judgments,  the  circuit 
court  held,  as  stated  in  the  opinion  of  Judge 
Burks,  that  "the  legal  effect  of  the  super- 
sedeas bonds,  was  to  substitute  the  obligors 
to  the  liabilities  of  the  original  debtors — of 
Yancey,  the  principal  debtor,  as  well  as  of 
Weaver,  the  surety — and  not  only  to  pre- 
clude these  obligors  from  all  right  to  indem- 
nity from  the  principal  and  contribution 
from  the  surety  for  whatever  the  obligors 
might  be  compelled  to  pay  on  the  bonds, 
but  also  to  require  them  to  exonerate  the 
principal  and  surety  from  all  liability  from 
any  balance  against  them  on  the  decree  of 
December.  1868,  after  applying  thereto  the 
proceeds  arising  from  a  resale  of  the  lands 
under  that  decree."  From  this  decree,  H.  B. 
Harnsberger  Robert  S.  Harnsberger  and 
Joseph  M.  C.  Harnsberger  obtained  an  ap- 
peal. The  effect  produced  by  the  decree  of 
December,  1868,  against  H.  B.  Harnsberger 
as  original  surety  for  B.  P.  Teel,  and  that 
agginst  the  obligors  in  the  appeal  bonds,  by 
the  decree  now  appealed  from,  is  stated  in 
detail  in  the  opinion  of  Judge  Burks,  and  is 
not,  therefore,  repeated  here. 

Sheffey    &  Bumgardner,  for  the  appellants. 

Charles  A.  Yancey.  Richard  Parker,  C.  T. 
O'Ferrall,  J.  S.  Harnsberger,  George  E. 
Sipe  and  W.  B.  Compton,  for  the  appellees. 

BURKS,  J.  Under  the  decree  of  December 
1,  1868.  rendered  in  the  consolidated  causes 
of  Yancey,  receiver,  v.  Yancey  &  others,  the 
same  v.  Teel  &  others,  and  Conrad's  gdn.  v. 
Conrads  &  others,  the  appellees,  William  B. 

Yancey  and  Bernard  P.  Teel,  were  the 
582    principal   ♦debtors;  George    W.  Mauzy 

was  the  surety  of  the  said  William  B. 
Yancey,  and  James  M.  Weaver  and  the  ap- 
pellant, H.  B.  Harnsberger,  were  the  sepa- 
rate sureties  of  said  Teel  for  equal  amounts, 
and  the  lands  ordered  to  be  resold  stood  as 
a  primary  security  for  the  payment  of  the 
sums  decreed  against  the  principals  and  their 
respective  sureties.  Weaver  and  Harnsber- 
ger, though  bound  for  the  same  principal, 
were  not  bound  for  the  same  debt,  but  by 
different  instruments  for  distinct  portions  of 
the  same  debt,  and,  as  between  themselves, 
under  separate  and  distinct  contracts.  Al- 
though, therefore,  they  were  sureties,  they 
were  not  co-sureties.  1  Lead.  Cas.  Eq., 
(Dering  v.  Earl  of  Winchelsea,)  108.side  p., 
and  cases  there  cited.  That  decree,  on  appeal 
to  the  district  court,  was  there  affirmed,  and 
on  a  further  appeal  from  that  court  to  this, 
the  decree  of  the  district  court  was  affirmed 
here.  The  relations  of  the  original  parties 
inter  se  under  the  decree  remained  the  same 
after  affirmance  as  before,  unless  they  were 
altered,  and  except  so  far  as  they  were  al- 
tered, if  altered  at  all,  by  the  appeals  taken 
and  the  appeal  bonds  which  were  given. 

According  to  the  view  of  the  court  below, 
the  legal  effect  of  the  bonds  was  to  substitute 
the  obligors  to  the  liabilities  of  the  original 
debtors — of  Yancey,  the  principal  debtor,  as 
well  as  of  Weaver,  the  surety — and  not  only 
to  preclude  these  obligors  from  all  right  to 
indemnity   from  the  principal   and   contribu- 


tion from  the  surety  for  whatever  the  obligors 
might  be  compelled  to  pay  on  the  bonds,  but 
also  to  require  them  to  exonerate  the  princi- 
pal and  surety  from  all  liability  for  any 
balance  against  them  on  the  decree  of  Decem- 
ber, 1868,  after  applying  thereto  the  pro- 
ceeds arising  from  a  resale  of  the  lands 
under  that  decree.  This  view  resulted  in  the  de- 
cree complained  of  in  the  present  appeal 
The  liability  of  the  appellant.  H.  B. 
538  Harnsberger,  ♦as  surety  for  Teel,  un- 
der the  decree  of  December,  1868,  was 
for  the  sum  of  $8,817.87,  with  interest  from 
August  7. 1864.  This  was  his  only  liability  un- 
der that  decree.  The  amount  was  subsequent- 
ly reduced  by  the  sale  of  the  lands  purchased 
by  Teel  to  the  sum  of  $6,268.71,  principal 
money,  which  was  paid  by  said  Harnsberger 
under  a  decree  of  the  court,  Teel  (the  princi- 
pal debtor  as  to  this  sum)  having  become 
bankrupt.  Of  the  obligors  in  the  bonds,  H. 
B.  Harnsberger  was  the  only  one  (except 
Teel)  embraced  in  the  decree  of  December, 
1868.  After  the  resale  of  the  lanUs  and  a|H 
plication  of  the  proceeds  to  the  decrees,  the 
receiver,  by  leave  of  the  court,  instituted 
actions  at  law  on  the  appeal  bonds  and  re- 
covered the  full  amount  of  the^  penalties 
combined,  $20,000.  Of  this  sum  Stover  and 
Trundle,  who  were  sureties  in  the  second 
bond,  paid  $4,500  besides  a  portion  ot  ti«e 
costs,  and  the  appellants  paid  the  residue, 
$15,500,  of  which  the  sum  of  $5,000.  though 
not  actually  paid  down,  was.  under  an  ar- 
rangement between  the  parties,  treated  as 
paid.  The  net  amount— -$19,500 — ait*-r  de- 
ducting cost  of  collection,  was  applied  rata- 
bly to  the  decrees  against  Yancey  and  Wea- 
ver, excluding  H.  B.  Harnsberger  altogether, 
$13,167.91  going  to  the  benefit  of  Yancey,  and 
$6,432.09  to  the  benefit  of  Weaver.  Thus.it 
is  seen,  that  H.  B.  Harnsberger  has  been 
compelled  to  pay  as  surety  for  Teel,  who  is 
insolvent,  upwards  of  $6,000,  and  together 
with  some  of  his  co-obligors,  $20,000  in  ad- 
dition, all  of  which  latter  sum  (less  cost  of 
collection)  has  been  applied  to  the  discharge 
pro  tanto  of  the  liabilities  of  the  original 
debtors,  and  it  is  claimed  that  the  parties 
who  have  thus  suffered  have  no  recourse 
either  for  indemnity  or  contribution  against 
those  debtors,  and  that  this  is  a  consequence 
of  the  peculiar  conditions  of  the  appeal 
bonds.  It  cannot  be  denied  that  the  condi- 
tions of  these  bonds  are  singular 
534  enough,  ♦and  they  must,  indeed,  be 
very  peculiar  if  they  bring  about  the 
results  deduced  from  them  by  the  court  be- 
low, and  now  contended  for  here  by  the 
learned  counsel  for  the  appellees. 

We  have  only  one  of  the  bonds  with  .the 
condition  subjoined  copied  into  the  record, 
but  it  seems  to  be  agreed,  that  the  conditions 
of  each  bond,  so  far  as  it  relates  to  the  ques- 
tions raised  on  the  present  appeal,  is  in  sub- 
stance the  same.  After  the  usual  recitaK 
the  condition  runs  thus:  "If,  therefore,  the 
said  B.  P.  Teel.  Chas.  Price,  H.  B.  Harns- 
berger, J.  M.  C.  Harnsberger.  A.  J.  John- 
son, Chas.  H.  Sowers  and  R.  S.  Harnsber- 
ger, shall  prosecute  the  said  suit  with  ef- 
fect and  shall  pay  the  judgment   aforesaid 
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and  all  such  costs  and  damages  as  shall  be 
awarded  in  case  the  said  judgment  be  af- 
firmed, also  any  'deficiency  in  the  funds 
arising  from  the  land  sales  decreed,  in  meet- 
ing and  discharging  the  sums  decreed  vs.  the 
parties  respectively  in  case  the  said  decree 
complained  of  be  affirmed  or  the  appeal  or 
supersedeas  be  dismissed,  then  the  above 
obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue." 

Literally  construed,  this  is  an  undertak- 
ing, in  case  the  decree  appealed  from  be 
affirmed  or  dismissed,  not  only  to  pay  all 
costs  and  damages  awarded  and  the  amount 
of  the  decree  appealed  from,  but  "also''  the 
"deficiency"  mentioned.  In  other  words,  the 
obligors  bind  themselves  to  pay,  on  the  hap- 
pening of  the  contingency  named,  the  whole 
of  the  decree  with  the  costs  and  damages, 
and,  in  addition  thereto,  the  deficiency  in 
the  land  sales,  that  is,  either  to  pay  a  por- 
tion of  the  debt  twice  to  the  creditor  or 
once  to  the  creditor  and  then  again  to  the 
original  purchaser  of  the  land  or  their  sure- 
ties. An  interpretation  that  leads  to  such 
absurd  consequences  cannot  be  tolerated  for 
an  instant  in  any  court,  much  less  in  a  court 
of  equity.  Nor  is  the  construction  con- 
tended for  by  the  appellees  much  less 
585  *objectionable.  Their  contention,  if  I 
understood  it,  is,  that  the  instrument 
binds  the  obligors  to  the  payment  of  the 
decree,  costs,  and  damages,  and  "also"  to 
indemnify  the  original  purchasers  and  their 
sureties  against  all  loss  on  resale  of  the 
lands. 

A  sufficient  answer  is,  the  language  em- 
ployed -does  not  reasonably  admit  of  any 
such  construction.  There  is  not  a  word 
about  indemnifying  anybody  and  nothing 
from  which  an  intention  to  indemnify  can 
be  justly  inferred.  If  the  design  had  b^en 
such  as  is  supposed,  other  and  very  different 
terms  would  have  been  employed.  A  provi- 
sion for  indemnity,  involving  possible  or  prob- 
able results  of  so  grave  a  character,  would 
never  have  been  couched  in  language  so 
inappropriate,  vague  and  indeterminate. 

I  think  I  have  discovered  the  source  of  all 
the  trouble  and  difficulty  in  this  matter. 

Recurring  to  the  decree  of  December, 
1868,  it  will  be  seen,  that  it  was  a  personal 
decree  against  Yancey  and  his  surety  Mauzy 
for  $17,545.91  with  interest  from  August  7, 
1864,  and  against  Teel  and  his  sureties  for 
equal  parts  of  $17,629.74  with  interest  from  the 
same  date.  The  principal  of  these  combined 
sums  with  interest  till  the  date  of  allowance 
of  the  appeal  was  upwards  of  $45,000. 

The  decree,  as  before  stated,  also  ordered 
a  sale  nisi  of  the  lands  to  satisfy  the  sums 
decreed.  An  appeal  bond  with  the  usual 
condition  to  pay  costs  and  damages  and  to 
perform  and  satisfy  the  decree  in  case  of 
affirmance  or  dismissal,  would  have  re- 
quired a  penalty  of  a  very  large  amount,  not 
looking  to  the  land  which  stood  as  a  primary 
security  for  the  sums  decreed.  The  learned 
judge,  who  awarded  the  appeal,  therefore,  in 
ease  of  the  appellants  doubtless  and  seeing  that 
it  was  only  necessary  to  provide  security  by 
bond  for  the  deficiency,  if  any,  of  the  pro- 


536  ceeds  of  the  land  sales  to  *satisfy  the 
decree,  directed  a  bond  to  be  given 
with  that  condition  only  and  in  the  com- 
paratively small  penalty  of  $10,000,  suppos- 
ing that  such  penalty  would  be  large  enough 
to  cover  that  deficiency. 

The  order  allowing  the  appeal  is  in  these 
words: 

"1869,  March  9th. 

"Appeal  and  supersedeas  allowed  upon  the 
petitioners  or  some  of  them,  or  some  one 
for  them,  giving  bond  in  the  penalty  of  ten 
thousand  dollars  ($10,000),  with  good  secu- 
rity therein,  conditioned  to  pay  costs  and 
damages  according  to  law.  and  also  any  de- 
ficiency in  the  funds  arising  from  the  land 
sales  decreed,  in  meeting  and  discharging 
the  sums  decreed  against  the  parties  respect- 
ively, in  case  the  decrees  complained  of  be  af- 
firmed on  the  appeal  or  supersedeas    dismissed." 

Comparing  this  order  with  the  statute  in 
relation  to  appeal  bonds  (Code  of  1860,  ch. 
182,  §  21),  it  will  be  seen,  that  the  condition 
of  the  bond  prescribed  by  the  order  follows 
the  statute  closely,  except  in  the  statutory 
requirement  "to  perform  and  satisfy  the 
judgment,  decree  or  order."  This  is  wholly 
omitted  and  intentionally,  no  doubt,  and  the 
provision  in  regard  to  the  "deficienc/'  is 
substituted  for  it.  The  provision  in  the 
order,  if  the  penalty  of  the  bond  had  been 
large  enough,  would  have  secured  the  satis- 
faction of  the  decree  as  certainly  and  as 
effectually  as  a  condition  would  have  done 
in  the  literal  terms  of  the  law.  To  be  sure, 
if  the  order  had  been  followed  as  it  was 
written  by  the  judge,  the  bond  could  not 
have  been  resorted  to  until  the  lands  had 
been  sold,  but  when  sold  and  the  proceeds 
applied  to  the  decree,  the  "deficiency" — the 
residue  of  the  decree  not  paid  by  the  land 
sales — the  term  "deficiency,"  as  here  used, 
means  nothing  else — could  have  been  made 
by  the  receiver  out  of  the  obligors 
587  in  ♦the  bond.  The  careful  and  skill- 
ful manner  in  which  the  order  was 
drawn  and  the  use  of  the  very  terms  of  the 
statute  in  the  particulars  wherein  its  pro- 
visions were  intended  to  be  literally  pur- 
sued, forbid  the  supposition,  that,  when  a 
most  important  provision  is  left  out  and  an- 
other adopted  in  its  place  which  was  sub- 
stantially its  equivalent,  such  omission  and 
substitution  were  not  designed. 

When  the  clerk  however  took  the  bond,  in 
writing  out  the  condition,  instead  of  follow- 
ing the  order  of  the  judge,  as  he  should  have 
done,  or.  if  he  took  upon  himself  the  respon- 
bility  of  departing  from  it,  pursuing  the 
terms  of  the  statute  alone,  he  attempted,  it 
seems,  to  follow  both  and  thus  made  the 
condition  apparently  incongruous — binding 
the  obligors  to  pay  the  decree,  as  the  statute 
requires,  "and  also  the  deficiency,"  &c.,  as 
the  order  directed.  And  out  of  this  awk- 
wardness or  blunder,  as  I  regard  it,  of  the 
clerk  in  the  discharge  of  a  ministerial  duty, 
has  sprung  the  claim  of  the  appellees  Yan- 
cey and  Weaver  to  indemnity  or  exonera- 
tion out  of  the  proceeds  of  the  appeal  bond, 
which  claim  has  been  allowed  them  by  the 
circuit  court. 
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If  the  learned  judge,  who  allowed  the  ap^ 
peal,  had  in  his  order  prescribing  the  condi- 
tion of  the  bond  pursued  the  statute  literal- 
ly, it  would  have  been  a  condition  only  to 
pay  costs  and  damages  and  perform  and  sat- 
isfy the  decree,  in  case  of  affirmance  or  dis- 
missal of  the  appeal.  If  such  had  been  the 
condition  and  nothing  more,  in  case  of  a 
breach,  the  proceeds  of  the  land  sales  would 
have  been  first  applicable  to  the  satisfaction 
of  the  decree,  and  then  the  obligors  would 
have  been  liable  for  whatever  was  not  paid 
by  the  sales;  that  is,  for  the  "deficiency." 
Now,  the  condition  prescribed  by  the  order 
was  substantially  the  same  thing, 
688  namely,  ♦to  pay  costs  and  damages 
and  also  the  "deficiency  in  the  funds 
arising,"  &c. 

Looking  then  to  the  decree  of  December, 
1868,  and  the  order  allowing  the  appeal,  I 
think  the  condition  of  the  appeal  bonds  (for 
in  taking  the  second  bond  the  terms  of  the 
first  were  followed)  should  be  construed  as 
designed  to  secure  to  the  receiver  the  amounts 
decreed  and  costs  and  damages,  and  not  to  in- 
demnify any  party  for  loss  which  might  be  sus- 
tained on  resale  of  the  lands ;  and  that  the  stip- 
ulations to  pay  the  decree,  costs  and  damages, 
"and  also  the  deficiency"  on  resale  of  the  lands 
should  be  regarded  as  alternative  provisions  in- 
tended to  accomplish  but  one  and  the  same  ob- 
ject, namely,  the  satisfaction  of  the  decree 
and  the  payment  of  costs  and  damages  ac- 
cording to  law. 

In  this  view,  even  if  the  obligors  in  the 
appeal  bonds  be  considered  as  primarily 
bound  to  the  extent  of  the  penalties  and 
therefore  entitled  neither  to  indemnity  from 
Yancey  as  principal  debtor  nor  to  contribution 
from  Weaver  as  a  co-surety,  yet  the  proceeds 
of  these  bonds  when  collected  by  the  receiver 
were  applicable  to  the  satisfaction  of  the 
decree  of  December,  1868,  reduced  in  the 
amounts  by  the  subsequent  sale  of  the  lands, 
and  not  less  applicable  to  the  sum  decreed 
against  H.  B.  Harnsberger  than  to  the  sums 
decreed  respectively  against  W.  B.  Yancey 
and  James  M.  Weaver,  and  the  apportion- 
ment of  the  fund  among  the  parties  by 
Commissioner  Daingerfield  in  statements  1 
and  3  of  his  report,  rejected  by  the  circuit 
court,  is  in  accordance  with  this  view. 

But  I  am  of  opinion,  after  the  most  care- 
ful investigation  and  upon  mature  reflection, 
that  the  appellant  H.  B.  Harnsberger  is  not 
only  entitled  to  his  proportion  of  the  fund 
arising  from  the  appeal  bonds  to  be  cred- 
ited on  the  decree  against  him  as  surety  of 
Teel  as  in  statement  No.  1  in  the  com- 
089  missioner's  report,  *but  he  and  his  co- 
obligors  in  the  bonds,  who  have  sat- 
isfied the  penalties,  arid  are  entitled  to  in- 
demnity from  W.  B.  Yancey  as  principal 
debtor  for  the  portion  of  the  fund  credited  to 
said  Yancey  in  said  statement,  and  that  they 
are  also  entitled  to  contribution  from  James  VL. 
Weaver  as  a  co-surety  on  account  of  the  por- 
tion of  the  fund  credited  in  said  statement  on 
the  decree  against  him.  Stover  and  Mrs.  Trun- 
dle, who  paid  a  part  of  the  penalty  of  the  second 
bond,  although  parties  to  the  suit,  seem  not  to 
have  asserted  any  claim  to  repayment  from 


any  one.  It  is  said  in  the  bill,  that  they  paid 
under  some  arrangements  with  the  appel- 
lants, the  nature  of  which  is  not  disclosed 
So,  the  only  parties  seeking  relief  are  the 
appellants  (the  three  Harnsbergers),  who 
together  paid  $10,500  and  arranged  to  pay 
the  further  sum  of  $5,000,  which  for  the  pur- 
poses of  this  suit  is  to  be  considered  as  paid, 
making  in  all  $15,500  paid  by  them.  A  por- 
tion of  this — about  one-fourth  part — ^is  to  be 
credited  on  the  decree  against  H.  B.  Harns- 
berger, and  the  remaining  portion  (three- 
fourths)  is  applicable  in  the  hands  of  the 
receiver  to  the  decrees  against  Yancey  and 
Weaver,  the  one-half  to  the  credit  of  Yan- 
cey and  one-fourth  to  the  credit  of  Weaver. 

A  principal  for  whom  another,  at  his  re- 
quest, undertakes  as  security,  although  such 
principal's  name  does  not  appear  in  the  obli- 
gation given  by  the  surety,  is  as  much 
bound  to  indemnify  such  surety  for  what  he 
pays  on  the  obligation  as  if  his  name  ap- 
peared in  it  as  principal,  and  the  surety  in 
such  case  is  entitled  by  subrogation  to  en- 
force for  his  exoneration  or  indemnity  aU 
the  rights,  remedies,  and  securities  of  the 
creditor  against  the  principal  debtor.  Upon 
this  principle  the  case  of  Enders,  &c.,  v.  Bruoe, 
4  Rand.  438,  was  decided.  And  in  applying  the 
principle  the  rule  is  broad  enough,  it  is  said,  to 
include  every  instance  where  one  pays 
540  a  *debt  for  which  another  is  primar- 
ily answerable,  and  that  should  in 
equity  and  good  conscience  have  been  dis- 
charged by  him.  l  Lead.  Cas.,  Eq.,  Part  1 
(4th  Amer.  Edn.)  148,  top  p.,  notes  to  Der- 
ing  v.  Earl  of  Winchelsea,  and  cases  cited. 

And  so,  if  there  be  two  parties  bound  as 
principal  and  surety  for  a  debt  or  other  oh 
gagement,  and  a  third  party  afterwards,  at 
the  request  of  the  principal,  bind  himself  as 
surety  for  such  debt  or  engagement,  the  two 
sureties,  in  the  absence  of  any  agrreementto 
the  contrary  become  co-sureties  of  the  same 
principal  and  for  the  same  debt  or  engage- 
ment. In  either  case,  to  establish  the  rela- 
tion predicated,  it  is  not  necessary  to  show 
an  express  request  by  direct  proof.  Circum- 
stances may  be  shown  from  which  a  re- 
quest may  be  fairly  and  reasonably  inferred. 

But  where  there  is  a  judgment  or  decree 
against  a  principal  debtor  and  his  surety,  and 
a  third  party  at  the  instance  of  the  princi- 
pal and  for  his  sole  benefit  and  without  the 
assent  of  the  surety,  enters  as  surety  for 
the  principal  in  an  obligation,  the  effect  of 
which  is  to  suspend  the  execution  of  the 
judgment  or  decree  and  thus  prejudice  the 
rights  of  the  first  surety,  the  equity  of  the  fat- 
ter is  superior ;  and  it  seems  to  be  well  settled 
that  in  such  case  the  second  surety  would  ool 
be  entitled  to  contribution  from  the  first,  and 
there  is  much  authority  for  the  propositiofl 
that  the  first  would  be  entitled  to  indcmnitr 
from  the  second.  This  principle  has  been  ap- 
plied to  injunction  bonds,  bail  bonds,  prison- 
bou  nds  bonds,  f  orthcomingbonds.  and  appeal 
bonds.  Langs  ford,  ex'or,  r.  Perrin,  5  Leigh  553; 
Douglass  V.  Fagg,  8  Leigh  558;  Givens  r. 
Nelson's  ex*or,  10  Leigh  382;  Stout  v,  Vanse, 
1  Rob.  R.  169;  Robinson  &  others  r.  Sher- 
man   &   others,    2    Gratt.    178;    Bentley   ft 
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others  v.  Harris'  admV,  Id.  357 ;  Leake  v.  Fer- 
guson, Id.  419;  Preston  v,  Preston  & 
541  others,  4  Gratt.  *88;  Bering  v.  Earl 
of  Winchelsea,  and  notes,  1  Lead. 
Cas.  Eq.,  Part  l  (4th  Amer.  Edn.)  156,  157, 
158,  159,  top  p.,  and  cases  there  cited. 

The  rule  supposes  that  the  first  surety 
does  not  sanction  the  interposition  of  the 
second.  It  does  not  apply,  therefore,  "where 
the  surety  in  the  second  bond  becomes 
bound  for  a  purpose  in  which  both  the  princi- 
pal and  the  prior  surety  concur,  in  which  they 
both  have  an  interest,  and  where  the  assent  of 
the  prior  surety  is  expressly  given,  or  is  clear- 
ly to  be  inferred  from  the  circumstances." 
Hartwell  v.  Smith,  15  Ohio  N.  S.  200,  cited 
1  Lead.  Cas.  Eq.,  Part  1,  158. 

Although  the  appeal  bonds  in  the  pres- 
ent case  suspended  the  execution  of  the  de- 
cree as  to  all  the  parties,  yet  it  sufficiently  appears 
from  the  record  as  it  seems  to  me,  that  H.  B. 
Harnsberger  with  his  co-obligors  gave  the 
bonds  not  merely  for  himself  and  in  his  own 
interest  but  also  in  the  interest  and  behalf  of 
all  the  appellants,  including  Yancey  and  Weav- 
er, and  with  their  sanction  and  approval. 

First,  as  to  Yancey.  He  with  Weaver,  H.  B. 
Harnsberger,  and  others,  stand  as  appel- 
lants on  the  record  in  the  district  court  and 
in  this  court.  They  are  named  as  appellants 
in  both  petitions  for  appeals,  errors  in  the 
decree  are  assigned  as  by  them,  and  their 
names  are  all  signed  to  the  petitions.  The 
late  John  B.  Baldwin,  distinguished  not  less 
for  his  integrity  as  a  man  than  for  his  abil- 
ity and  learning  in  the  law,  representing  the 
firm  of  Baldwin  &  Cochran,  was,  it  is  said, 
the  acting  counsel  for  the  appellants  in  both 
courts.  It  is  not  to  be  presumed,  that  in  pre- 
paring the  petitions  and  prosecuting  the  ap- 
peals, he  would  have  used  the  name  of  any 
party  without  his  authority.  'Besides,  the 
appeals  were  pending  in  the  two  courts  for 
more  than  four  years,  the  parties  in  the 
meantime  residing,  it  would  seem,  not  re- 
motely from  each  other,  and  although 
64S  *they  must  have  known  all  about  the 
appeals,  it  does  not  appear,  that  any 
of  them  ever  pretended,  that  they  were  not 
really  appellants  as  the  record  represents 
them  to  have  been,  until  after  the  Harns- 
bergers  filed  their  bill  for  relief  in  the  court 
below.  Again,  it  might  seem  from  the  state- 
ments of  Yancey  in  his  answer,  that  he  was 
.  not  interested  in  prosecuting  the  appeals  or 
that  his  interest  was  to  sustain  the  decree 
sought  to  be  reversed,  yet  it  distinctly  ap- 
pears by  exhibit  "S.  S."  that  he  was  en- 
gaged in  prosecuting  the  appeals,  at  least 
the  appeal  in  the  district  court. 

Second,  as  to  Weaver.  What  has  been 
said  in  regard  to  the  petitions  and  the  pros- 
ecutions of  the  appeals  applies  as  well  to 
him  as  to  Yancey.  As  to  his  interest,  it  was 
precisely  the  same  as  Harnsberger's  and  he 
had  exactly  the  same  motives  to  appeal  and 
prosecute  the  suits  in  the  appellate  courts 
as  Harnsberger  had.  Both  were  sureties  for 
the  same  principal,  who  was  also  one  of  the 
appellants  and  signed  the  bonds,  and  each 
was  bound  for  the  like  amount.  But  in  ad- 
dition, the  day  on  which  the  lands  were  to 
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be  sold  as  advertised  under  the  decree  of 
December,  1868.  to-wit,  on  the  10th  day  of 
March,  1869,  which  was  the  next  day  after 
the  first  appeal  was  allowed  and  before  the 
appeal  bond  was  given.  Weaver  united  with 
others,  some  of  whom  were  defendants  and 
all  of  whom  were  interested,  in  a  written 
request  to  the  commissioner  to  postpone 
the  sale,  for  the  purpose,  no  doubt,  of  get- 
ting time  to  perfect  the  appeal  by  giving 
the  bond  required:  "believing,"  as  the  writ- 
ing states,  "that  the  interest  of  the  defend- 
ants will  (would)  be  promoted  by  a  post- 
ponement of  the  sale,"  &c. 

These  circumstances  and  others  that  might 
be  mentioned  convince  me,  that  Yancey  and 
Weaver  co-operated  with  the  other  appellants 
in  procuring  and  prosecuting  the  appeals, 
and  although  they  did  not  sign  the 
648  ^appeal  bonds,  still  the  bonds  were 
given  with  their  concurrence  and  as 
well  in  their  interest  and  behalf  as  in  be- 
half of  the  other  appellants.  In  my  judg- 
ment, they  ought  not  to  be  allowed,  upon 
any  slight  grounds,  after  taking  with  others 
the  chances  of  success  in  the  appellate 
courts,  to  cast  upon  their  associates  the 
whole  burden  of  the  loss  arising  from  fail- 
ure to  prosecute  the  appeals  with  effect. 

Yancey  never  ceased  to  be  principal  debt- 
or for  the  amount  decreed  against  him,  and 
the  obligors  in  the  bonds,  by  virtue  of  their 
undertaking  with  his  approval,  because  his 
sureties  for  said  amount,  and,  on  familiar 
equitable  principles,  are  entitled  to  indem- 
nity from  him  for  whatever  they  paid  for 
him  on  the  bonds,  and,  by  subrogation,  to 
stand  in  the  shoes  of  the  creditor  (the  re- 
ceiver) and  enforce  for  their  relief  all  the 
liens  and  securities  of  said  creditor  against 
said  principal  debtor. 

While  Weaver  continued  to  be  surety  for 
the  amount  decreed  against  him  and  Teel 
his  principal,  yet  by  the  execution  of  the 
bonds  with  his  concurrence,  the  obligors  (ex- 
cept Teel)  became  thereby  not  sureties  for  or 
instead  of  him  but  sureties  with  him,  that  is, 
co-sureties  for  the  amount  of  the  decree 
against  him,  and  are  entitled,  not  to  full  in- 
demnity from  him  (as  in  the  claim  against 
Yancey)  for  what  was  paid  by  them  on  the 
bonds  and  applied  to  his  relief  on  the  decree, 
but  to  contribution  of  an  equal  share  of  what 
was  so  paid  and  applied;  and  to  enforce  such 
contribution  (Teel  being  insolvent)  they  are 
entitled  to  the  same  rights  and  remedies,  by 
subrogation  against  their  co-surety,  as  a  su- 
rety, under  like  circumstances,  would  be 
entitled  to  against  his  principal.  Robertson 
V.  Trigg's  adm'r  &  als.,  32  Gratt.  76,  85,  86. 

The  appellants,  it  seems,  are  the  only  sol- 
vent obligors  in  the  first  bond,  and 
644  Stover  and  Trundle,  their  *only  co- 
obligors  (besides  Teel)  in  the  second, 
have  paid  their  portion  of  the  penalty  of 
that  bond  under  some  arrangement  among 
the  parties,  and.  as  before  stated,  do  not 
seem  to  be.  claiming  relief  from  any  party  in 
the  cause,  and  no  party  appears  to  be  seek- 
ing to  liold  them  to  further  accountability. 
So  that  t*^c  appellants,  three  in  number,  hav- 
ing coi^V^-^\)Uted,  as  they  state  in  their  bill,  in 
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equal  portions  to  the  discharge  of  the  two 
bonds,  are  entitled  to  recover  from  Weaver 
the  share,  which  he  as  co-surety  was  bound 
to  contribute,  of  what  was  so  paid  by  them 
and  credited  on  the  decree  against  him. 

There  is  no  occasion  to  consider  the  equi- 
ties of  the  obligors  inter  se,  as  none  such 
arise  on  the  record,  no  controversy  among 
said  obligors  being  disclosed. 

Upon  the  whole  case,  environed  as  it  is 
with  difficulties  that  have  embarrassed  and 
perplexed  me  not  a  little  in  my  investiga- 
tions, my  conclusions  are: 

First.  That  the  net  amount  of  the  whole 
fund  arising  from  the  appeal  bonds  is  appli- 
cable ratably  to  the  payment  pro  tanto  of 
the  amounts  decreed  against  W.  B.  Yancey, 
James  M.  Weaver,  and  H.  B.  Harnsberger 
respectively,  as  shown  by  statements  No. 
1  and  No.  3  of  Commissioner  Daingerfield's 
report. 

Second.  That  deducting  from  said  net 
amount  the  net  sum  paid  by  Stover  and 
Trundle  and  apportioning  the  residue  rata- 
bly among  the  said  parties  and  applying  the 
same  in  proper  proportions  to  the  decrees 
against  them,  the  appellants  are  entitled  to 
recover  from  Yancey  the  amount  thus  ap- 
portioned to  him  and  to  enforce  the  col- 
lection thereof  by  substitution  to  the  de- 
cree of  the  receiver  and  all  other  securities 
he  holds  against  said  Yancey  for  the  same. 

Third.  That  of  the  sum  thus  apportioned 
to  Weaver,  the  appellants  are  entitled  to 
recover  of  him  his  contributory  share 
thereof  as  co-security  with  them  and 
545  *any  other  solvent  sureties  who  were 
bound  with  them,  if  any  such  there  be, 
for  said  sum,  and  to  be  substituted  to  all  the 
rights  and  remedies  of  the  receiver  against 
said  Weaver  for  the  recovery  of  the  same. 

H.  B.  Harnsberger  having  paid  up  the  full 
amount  of  the  decree  against  him  as  surety 
of  Teel,  after  receiving  credit  for  his  por- 
tion of  the  fund  from  the  appeal  bonds,  will 
be  entitled  to  reimbursement  for  what  he  has 
overpaid  on  said  decree.  And  so  he  and  the 
other  appellants  are  bound  for  the  $5,000 
which  has  been  treated  as  paid,  though  not  in 
fact  paid.  These  and  other  like  matters  can 
be  adjusted  in  the  decrees  among  the  parties. 

I  have  taken  no  notice  of  the  questions  in 
controversy  between  W.  B.  Yancey  on  the 
one  side  and  his  sub-vendees  Teel  and  Price 
and  their  sureties  Sipes  and  Miller  on  the 
other,  because  I  do  not  perceive  that  these 
questions  are  properly  here  for  decision  on 
the  present  appeal,  not  having  been  adjudi- 
cated by  the  decree  of  the  circuit  court  but 
expressly  reserved  by  that  court  for  future 
determination. 

For  the  reason  stated,  I  am  of  opinion, 
that  the  decree  appealed  from  should  be  re- 
versed and  the  cause  remanded  to  the  cir- 
cuit court  for  proper  accounts  and  further 
proceeding,  in  order  to  final  decree,  in  con- 
formity with  the  views  and  principles  here- 
inbefore  declared. 

CHRISTIAN  and  ANDERSON,  Js.,  con- 
curred in  the  opinion  of  Burks,  J. 

STAPLES,  J.,  dissented. 


The  decree  was  as  follows: 
This  day  came  again*  the  parties,  by  their 
counsel,  and  the  court  having  macureiy 

546  considered  the  transcript  of  *the  record 
of  the  decree  aforesaid  and  the  argu- 
ments of  counsel,  is  of  opinion,  fbr  reasons 
stated  in  writing  and  filed  with  the  record: 

First.  That  the  net  amount  of  the  whole 
fund  arising  from  the  appeal  bonds  in  the 
bill  and  proceedings  mentioned,  is  appli. 
cable  ratably  to  the  payment  pro  tanto  of 
the  amount  decreed  against  the  appellees.  W. 
B.  Yancey  and  James  M.  Weaver,  and  the 
appellant,  H.  B.  Harnsberger,  respectively, 
as  shown  by  settlements  Nos.  l  and  3  of 
Commissioner  Daingerfield's  report. 

Second.  That  deducting  from  said  net 
amount  of  the  whole  fund  aforesaid  the  net 
sum  paid  by  the  appellees,  Solomon  Stover 
and  Elizabeth  H.  Trundle,  the  residue 
should  be  apportioned  ratably  among  the 
said  parties — W.  B.  Yancey,  James  M.  Weav- 
er, and  H.  B.  Harnsberger — in  the  ratio  of  the 
amounts  decreed  against  them  respectively; 
and  the  amount  so  apportioned  to  the  said  VV. 
B.  Yancey,  the  appellants  are  entitled  to 
recover  against  him,  and  to  enforce  the 
collection  thereof  by  substitution  to  the  de- 
cree of  the  receiver  (C.  A.-  Yancey)  and  all 
other  securities  held  by  the  latter  against 
the  said  W.  B.  Yancey  for  the  same. 

Third.  That  of  the  sum  thus  apportioned 
to  the  said  Weaver,  the  appellants  are  en- 
titled to  recover  against  him  his  contribu- 
tory share  thereof  as  co-surety  with  them, 
and  any  other  solvent  sureties,  if  any  there 
be,  who  are  bound  with  them  for  said  sum, 
and  to  be  substituted  to  all  the  rights  and 
remedies  of  the  said  receiver  against  said 
Weaver  for  the  recovery  of  the  same- 
Fourth.  That  the  appellant,  H.  B.  Harns- 
berger, having  paid  to  the  said  receiver  the 
»full  amount  of  the  decree  against  him  as 
surety  of  Bernard  P.  Teel,  after  receiving 
credit  for  his  portion  of  the  fund  aris- 

547  ing  *from  the  appeal  bonds,  is  entitled  to 
reimbursement    for    whatever    he    has 

overpaid  on  said  decree.  And  so  he  and  the 
other  appellants  are  bound  for  the  five  thon- 
sand  dollars  ($5,000)  in  the  proceedings  men- 
tioned as  arranged  to  be  paid,  but  which  has 
not  in  fact  been  paid.  These  matters  should 
be  adjusted  in  the  decrees  among  the  partifs 

Fifth,  That  the  question  in  controversy 
between  the  said  W.  B.  Yancey  on  the  one 
side,  and  his  subvendees,  Bernard  P.  Teel 
and  Charles  M.  Price  and  their  respective 
sureties,  Henry  E.  Sipe  and  William  S. 
Miller,  on  the  other,  are  not  properly  before 
this  court  on  the  present  appeal,  not  having 
been  adjudicated  by  the  decree  of  said  cir- 
cuit court  appealed  from,  but  expressly  re- 
served by  that  court  for  future  determina- 
tion; and  therefore  this  court  expresses  no 
opinion  upon  said  questions. 

Sixth.  That  the  decree  aforesaid,  pro- 
nounced by  the  said  circuit  court  on  the 
29th  day  of  November.  1878,  is  in  conflict 
with  the  opinion  of  this  court  hereinbefore 
expressed,  and  is  erroneous.  Therefore,  it 
is  decreed  and  ordered,  that  the  said  decree 
of  the  29th  day  of  November,  1878,  be  rc- 
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versed  and  annulled,  and  that  the  appellants 
recover  against  the  appellees,  W.  A.  Yan- 
cey and  James  M.  Weaver,  their  costs  by 
them  expended  in  prosecution  of  the  appeal 
aforesaid  here,  and  this  cause  is  remanded  to 
the  said  circuit  court,  with  directions  to  that 
court  to  order  such  accounts  and  take  such 
further  proceedings  in  the  cause  as  may  be 
necessary  and  proper  in  order  to  final  decree, 
in  conformity  with  the  opinion  and  principles 
hereinbefore  expressed  and  declared.  All  of 
which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Rockingham  county. 
Decree  reversed. 


548      '^Ewing's  Adm'r  &  als.,  v.  Ferguson's 
Adm'r  &  als. 

September  Term,    1880,   Staunton. 

1.  Surety — Action  «flraln«t  Heirs  of.* — Par- 
ties having  obtained  decrees  against  their  debtor  M 
in  a  suit  pending  in  the  county  court,  and  he  hav- 
ing become  bankrupt,  may  bring  another  suit  in 
the  circuit  court  against  the  administrator  and  heirs 
of  his  surety  E,  to  subject  the  real  estate  of  the 
surety  to  satisfy  their   debts. 

2.  Same — Same — Ifatare  of  Blll.t — Though  the 
bill  in  such  case  only  sets  up  their  claims,  and 
seeks  payment  of  them,  and  does  not  purport  to  be 
a  creditor's  bill,  it  is  to  be  8«  treated,  and  other 
creditors  of  £  may  come  in  by  petition  and  be 
made  parties  plainttflFs  in  the  cause,  and  there  may 
be  a  decree  for  account  of  debts  in  the  case. 

3.  Same — ^Same — ^Amended  Bill — Failure  of 
All  of  OriflTinal  Plaintiffs  to  Unite  in— 
Effect. — The  bill  having  been  dismissed  on  demur- 
rer, but  leave  given  to  hie  an  amended  bill,  the 
amended  bill   is  not  a  departure   from   the  original 


itations  ceased  to  run  against  all  debts  of  the 
debtor  from  the  date  of  the  decree  for  an  account; 
and  the  note  not  having  been  barred  at  that  date, 
the  statute  does  not  apply  to  it. 

6.  Infanta — Gvardlan  ad  Litem — Failure  t«> 
File  Answer,!— The  heirs  of  E  being  infants,, 
though  their,  guardian  was  a  party  and  answered,, 
they   were   entitled  to  be    defended  by   a  guardian 

ad  litem,  and  although  one  was  appointed  for 
549         them,  and  there  *was  a  paper  purporting  to  be 

an  answer  found  among  the  papers  of  (fie 
cause,  yet  as  it  did  not  appear  that  it  had  been  filed, 
it  was  error  to  decree  the  sale  of  the  infant's  land, 
without  an  answer  filed  by  guardian  ad  litem. 

7.  Surety— DntT  to  Exhaust  Principalis 
Pr6perty  before  Proceeding  aarainst.^— 
The  real  estate  of  E  had  been  purchased  by  him 
from  M,  the  principal  debtor  in  the  claims  set  up 
against  E's  estate,  and  there  were  some  grounds  for 
supposing  that  at  the  time  of  the  sale  and  convey- 
ance to  E,  M  had  other  unencumbered  land  which 
he  afterwards  sold.  It  was  error  to  decree  the  sale 
of  E's  land  to  pay  the  debts  of  M,  until  a  full  en- 
quiry was  had  whether  there  was  not  real  estate 
held  by  M  at  the  time  of  his  sale  to  E  which  was 
primarily  liable  to  pay  these  debts  for  which  E  was 
liable  as   M's   surety. 

In  a  cause  depending  in  the  circuit  court 
of  Botetourt,  brought  by  Kyle's  guardian 
V.  Kyle's  heirs,  for  the  division  of  the  estate 
of  Robert  Kyle,  deceased,  Fletcher  H.  Mays 
was  appointed  a  commissioner  to  sell  a 
house  and  lot  and  collect  the  puchase  money; 
and  the  sureties  on  his  bond  given  under  this 
decree  requiring  him  to  give  other  security 
for  their  relief,  Daniel  P.  Ewing  became  his 
surety  in  the  new  bond  executed  by  him. 
Mays  sold  the  house  and  lot,  and  paid  over 


bill,  because  some  ot  the  original  plaintiffs  do  not  '  the  first  and  second  installments  of  the  pur- 
chase money,  to  the  parties  entitled  to  it; 
but  failed  to  pay  over  the  third  installment; 
and  on  the  8th  of  November,  1866.  the  court 
made  a  decree  directing  Mays  to  pay  to  each 
of  the  heirs  of  Robert  Kyle,  deceased,  the 
specific  sum  which  a  commissioner  had  re- 
ported as  due  to  each  of  them.  Of  these 
there  were  ten,  and  the  amounts  coming  to 
each  ranged  from  $20.46  to  $163.67. 

In  February,  1873,  Lucy  Ferguson,  Isa- 
bella Rowland,  Elgeane  St.  Clair,  Joseph  F. 
Robinson,  Lucian  B.  Robinson  and  Elizabeth 
Robinson,  some  of  the  said  heirs  of  Robert 
Kyle,  deceased,  instituted  their  suit  in  equity 
in  the  county  court  of   Botetourt  against  F. 

H.  Mays,  James  M.  Figgatt,  assignee 
550      in  bankruptcy  of  ♦said   F.   H.   Mays, 

Mollie  J.  Bayne  (who  was  formerly 
Mollie  J.  Ewing),  widow  of  Ewing,  de- 
ceased, in  her  own  right  and  as  a  former  ad- 
ministratrix  of  said   Daniel   P.   Ewing,   de- 


unite  m  it. 

4.  Same — Same — Same — Effeet  of  Amend- 
ment.t — The  amended  bill  being  filed  in  the  name 
of  some  of  the  original  parties  and  of  the  creditors 
who  had  come  in  by  petition,  and  only  setting  out 
more  fully  the  nature  of  their  claims  and  the  char- 
acter of  the  bill  as  a  creditor's  bill,  is  not  a  departure 
from  the  original  bill,  but  is  a  valid  amended  bill. 

5.  IVeflTotlable  ]Votea — Llmltatloa  of  Action 
— Effect  of  Decree.! — One  of  the  debts  set  up 
by  one  of  the  petitioning  creditors  was  evidence  by 
a  negotiable  note  and  to  this  debt  the  statute  of 
limitations  was  pleaded.     Hkld:  The  statute  of  lim- 


'Distinguished  in  Piedmont  &  A.  L.  Ins.  Co.  v. 
Maary  et  al.,   75   Va.   508. 

tEqafty — Credltor'a  Bill. — A  bill  setting  up 
complainant's  claim  only,  and  not  purporting  to  be  a 
creditor's  bill  may,  nevertheless,  be  treated  as  such, 
and  creditors  may  come  in  by  petition  as  plaintiff, 
and  a  decree  of  accounts  of  debts  may  be  entered 
■wrhich  operates  a  suspension  of  all  other  suits  of  cred- 
itors, who  must  prove  their  debts  under  said  decree. 
Hurn  V.  Keller,  79  Va.  418,  citing  principal  case; 
Rice  ▼.  Hartman,  84  Va.  253,  and  cases  cited;  Paxton 
V.  Rich.  85  Va.  378,  and  cases  cited;  4  Min.  Inst. 
C2nd   Ed.)    1247,    1248. 

tSame — Amended  Bill— Effect.— See  4  Min. 
Inst.   (2nd  Kd.)    1262  et  seq. 

fL.imitatlon.— See  Jackson  v.  Hull,  21  W.  Va. 
613;  Harvey  v.  Steptoe.  17  Gratt.  289;  Houck  v. 
Ounham,  92  Va.  214;  Stephenson  v.  Tavcners,  9 
Oratt.   398;  Craufurd  ▼.  Smith,  93  Va.  630. 


If  Guardian  Ad  LItent — Scope  of  Aatlior> 
Ity. — As  to  the  powers  of  guardian  ad  litem  of  in- 
fant defendants,  see  Daingerfidd  v.  Smith.  83  Va.  91. 

The  principal  case  is  cited,  to  sustain  the  proposi-- 
tion  that  it  is  customary  to  appoint  the  husband 
guardian  ad  litem  to  an  infant  married  woman,  in 
Alexander  v.  Davis,  42  W.  Va.  469. 

^Eqm-iy— "Liability  of  Surety. — It  is  error  to 
decree  the  ^^^^  °^  *^^  surety's  land  before  inquiry  as 
to  whctlvpr  ^^^  principal  has  not  land  first  liable.   Dil- 
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ceased,  Henry  C.  Douthat,  late  sheriff  of  Bote- 
tourt, and  as  such  administrator  de  bonis  non 
cf  said  Daniel  P.  Ewing,  Cora  Bell  Ewing, 
Anna  James  Ewing,  the  last  two  infant 
children  of  Daniel  P.  Ewing,  Charles  Bayne, 
guardian  for  the  said  infant  children,  and  the 
other  heirs  of  Robert  Kyle,  deceased.  In 
their  bill  they  set  out  the  fact  of  Mays' 
appointment  as  commissioner,  and  Daniel 
Swing's  suretyship;  Mays*  failure  to  pay 
over  the  third  installment  of  the  purchase 
money  of  the  house  and  lot,  and  the  de- 
cree against  Mays,  in  favor  of  the  plain- 
tiffs; and  they  charge  that  they  had  re- 
ceived no  portion  of  the  said  money,  but 
that  the  whole  of  the  several  amounts  so 
decreed  to  be  paid  to  the  plaintiffs  by  said 
Mays  remained  unpaid.  They  set  out  the 
suretyship  of  Daniel  P.  Ewing;  and  that 
since  the  said  decree  of  the  8th  of  Novem- 
ber 1866,  Mays  had  been  declared  a  bank- 
rupt, and  James  H.  Figgatt  had  been 
appointed  his  assignee.  That  Daniel  P.  Ew- 
ing died  in  1862,  and  that  his  widow  quali- 
fied as  his  administratrix;  that  in  1868  she 
settled  her  administration  account,  from 
which  it  appeared  the  whole  personal  estate 
had  been  administered;  that  she  had  mar- 
ried Charles  Bayne,  by  which  her  authority 
as  administratrix  had  terminated,  and  the 
estate  was  committed  to  Henry  C.  Douthat 
the  sheriff  of  Botetourt,  but  that  he  had  re- 
ceived no  assets. 

They  further  state,  that  Daniel  P.  Ewing 
died  in  the  possession  of  a  large  and  valua- 
ble estate,  known  as  "Oakland,"  in  the  coun- 
ty of  Botetourt,  which  he  had  purchased  but 
a  short  time  before  his  death  from  F.  H. 
Mays,  for  $10,000,  the  whole  of  the  purchase 
money  for  which  was  fully  paid — the  larger 
part  by  Ewing  in  his  hfetime,  and  the 
551  remainder  by  his  administratrix;  *that 
the  deed  was  not  made  for  the  said 
real  estate  until  after  his  death,  and  bears 
date  the  7th  of  May,  1863,  by  which  Mays 
and  wife  conveyed  the  land  to  Cora  Bell 
Ewing  and  Anna  James  Ewing,  infant  heirs 
of  said  Daniel  P.  Ewing. 

The  prayer  of  the  bill  is,  that  the  court 
will  grant  the  plaintiffs  a  decree  against  the 
estate  of  Daniel  P.  Ewing  for  their  respect- 
ive debts,  as  appears  of  record  against  the 
said  F.  H.  Mays,  for  whom  the  said  Daniel 
P.  Ewing  was  security  as  aforesaid;  and  if 
the  personal  estate  has  been  exhausted  in 
the  payment  of  debts,  that  the  said  real  es- 
tate, or  a  portion  of  it,  may  be  sold  or 
rented,  and  that  the  proceeds  arising  from 
such  sale  or  renting  may  be  applied  to  the 
plaintiff's  debts. 

On  the  12th  of  May,  1873,  Mollie  J.  Bayne, 
as  late  administratrix  of  Daniel  P.  Ewing, 
and  Charles  Bayne,  in  his  own  right  and  as 
guardian  of  Cora  Bell  Ewing  and  Anna  J. 
Ewing.  appeared  and  filed  their  demurrer 
and  answer  to  the  bill.  They  set  out  several 
causes  of  demurrer,  1st.  To  the  jurisdiction 
of  the  court  to  try  and  decide  this  cause; 
2d;  That  the  case  was  in  the  circuit  court  of 
Botetourt,  where  all  the  rights  of  the  par- 
ties had  been  passed  upon;  3d.  That  the 
plaintiffs  have  a  clear  legal  remedy  in  the 


law  court,  &c,  &c.  The  answer  need  not  be 
stated.  It  was  sworn  to  by  Charles  Bayne 
on  the  8th  of  May,  1873. 

On  the  12th  of  May,  the  same  day  on 
which  the  answer  was  filed,  Ellett  &  Drew- 
ry  and  H.  &  I.  Guggenheimer  presented 
their  petitions  to  the  court,  claiming  to  be 
creditors  of  Daniel  P.  Ewing,  and  asking  to 
be  made  parties  plaintiffs  in  the  cause,  and 
that  they  might  be  allowed  to  participate  ia 
the  results  that  may  be  secured  therein  on 
the  usual  terms;  and  that  proper  enquiry 
may  be  made  of  all  outstanding  unsatisfied 
debts  of  the  said  estate,  &c.  And  the  peti- 
tions were  allowed  to  be  filed. 

552  *It  appears  that  the  debt  of  Ellett 
.&  Drewry  was  evidenced  by  a  nego- 
tiable note  dated  January  17th,  1861,  paya- 
ble in  four  months,  made  by  F.  H.  Mays  and 
endorsed  by  Daniel  P.  Ewing,  which  had 
been  protested  for  non-payment,  and  due 
notice  given  to  the  parties.  That  of  H.  &  I.  Gog- 
genheimer  was  a  judgment  against  Daniel 
P.  Ewing  recovered  in  August,  1861. 

Douthat  also  demurred  to  and  answered 
the  bill.  In  his  answer  he  says  no  assets  of 
the  estate  had  come  into  his  hands;  and  he 
had  been  informed  that  Mrs.  Ewing,  the 
administratrix,  had  fully  administered  the 
personal  effects  of  Daniel  P.  Ewing,  and 
had  settled  her  administration  account. 

On  the  17th  of  July,  1873.  B.  M.  Allen  was 
appointed  guardian  of  the  infant  defendants 
Cora  Bell  Ewing  and  Anna  J.  Ewing,  and 
an  order  of  account  was  made. 

In  August,  1873,  the  cause  was  trans- 
ferred by  operation  of  law,  to  the  circuit 
court  of  Botetourt  county;  and  on  the  12th 
of  March,  1874,  came  on  to  be  heard  on  the 
demurrer  of  the  defendants  to  the  bill;  when 
the  court  sustained  the  demurrer;  and  on 
motion  of  the  plaintiffs  they  were  allowed 
to  file  an  amended  bill. 

At  the  May  rules,  1874,  an  amended  and 
supplemental  bill  was  filed.  The  plaintiffs 
in  this  bill  are  Ellett  &  Drewry,  H.  &  I- 
Guggenheimer,  William  B.  Simmons  adminis- 
trator of  Lucy  Ferguson,  whose  death  had 
been  suggested  in  the  previous  proceedings, 
and  Isabella  Rowland,  and  the  defendants 
were  the  same  as  in  the  former  bill,  except 
those  of  the  heirs  of  Robert  Kyle  who  were 
made  defendants  in  that  bill  but  were  omitted 
in  this.  They  refer  to  the  original  bill  and  its 
object,  and  the  petitions  of  Ellett  &  Drewry 
and  H.  &  I.  Guggenheimer,  and  their  being  ai 
mitted  parties  plaintiffs,  and  the  claims  they 
set  up  in  their  petitions,  and  they  refer 
to    said     petitions    for     a    particular 

553  ^description  of  their  claims,  and  ask 
that  the  same  may  be  read  as  a  part 

of  this  bill.  They  aver  that  Mays  at  the 
time  of  the  instituting  the  original  bill  was, 
and  is  now  insolvent,  and  any  proceedings 
against  him  would  be  unavailing.  They  sei 
out  the  administration  on  the  estate  of  Danid 
P.  Ewing;  the  payment  of  the  balance  doe 
on  the  land  called  Oakland  by  the  adminis- 
tratrix ;  and  its  conveyance  to  his  children,  hy 
which  the  personal  estate  of  Ewing  was  ex- 
hausted. They  aver  that  the  object  and  pnr- 
port  of  their  bill  aforesaid  and  petition  was 
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to  assert  their  claims  to  payment  of  their  re- 
spective demands  out  of  the  real  estate  in  the 
bill  mentioned;  that  they  have  nothing  to 
look  to  for  payment  of  their  demands  ex- 
cept the  said  lands;  that  they  can  obtain  no 
redress  at  law,  and  are  wholly  without  re- 
dress save  in  a  court  of  equity.  They  are 
advised  that  the  real  estate  of  every  deced- 
ent is  assets  expressly  by  statute  fof  the  pro 
rata  payment  of  all  just  debts  of  such  decedent ; 
they  therefore  pray  that  proper  enquiry  be 
directed  as  to  all  outstanding  and  unsatisfied 
demands  against  the  estate  of  D.  F^.  Ewing, 
deceased,  and  that  the  same  be  heard  with 
the  proofs,  and  so  far  as  ascertained  to  be 
just  that  the  said  land  be  charged  with  the 
same,  and  that  your  orators'  proceedings  be 
treated  as  a  creditor's  bill  for  the  settlement 
of  D.  P.  Swing's  estate;  that  a  guardian  ad 
litem  be  appointed  for  the  defendants  Cora 
Bell  Ewing  and  Anna  James  Ewing,  the  heirs; 
at-law  of  Daniel  P.  Ewing,  who  are  infants. 
And  that  the  court  will  direct  payments  of 
plaintiffs'  respective  debts,  and  to  that  end 
charge  the  same  on  the  lands  aforesaid;  and 
for  general  relief. 

At  the  July  term  of  the  court,  the  defend- 
ants moved  the  court  to  strike  the  amended 
bill  from  the  file,  because  the  same  is  im- 

?iroperly  drawn  and  filed,  and  is  a  departure 
rom  the  case  stated,  and  the  relief  sought 
on  the  original  bill    Whereupon  the 
554      court    *being    of    opinion    that    said 
amended  bill  is  proper,  the   same  is 
allowed  to  be  filed,  and  leave  given  to  the 
defendants  to  file  their  answer. 

Bayne  and  wife  answered  the  bill,  and  in- 
sisted that  as  to  the  debts  claimed  by  the 
plaintiffs  as  Kyle's  heirs,  at  the  time  of  that 
decree  F.  H.  Mays  owned  a  large  property 
both  real  and  personal,  out  of  which  said 
decree  might  have  been  easily  made,  and  on 
which  the  same  was  a  lien;  and  if  they  failed 
to  make  their  money  it  was  through  their 
own  culpable  negligence.  Mrs.  Bayne  says 
that  during  her  administration  on  the  es- 
tate of  said  Daniel  P.  Ewing,  by  advertise- 
ment and  enquiry  she  sought  to  ascertain 
all  the  debts  due  from  said  Daniel  P.  Ewing 
at  the  time  of  his  death,  and  was  anxious 
and  ready  to  pay  the  same  having  the 
means  of  payment,  yet  none  of  the  debts 
now  set  up  by  complainants'  amended  bill 
were  ever  brought  to  her  notice  in  any 
manner  whatsoever,  nor  was  she  aware 
of  their  existence.  As  to  the  note  set  up  by 
Ellett  &  Drewry  she  kno\vs  nothing  of  its  ori- 
gin or  justness  as  a  claim  against  her  hus- 
band's estate;  that  it  was  never  J)rought  to  her 
attention  until  it  was  set  up  in  this  suit ;  and  she 
insists  it  is  a  stale  demand  which  under  the  cir- 
cumstances a  court  of  equity  will  presume  to 
have  been  paid;  and  especially  after  having 
slept  upon  their  rights  for  more  than  ten 
years,  and  after  having  allowed  the  prin- 
cipal debtor  Mays  to  become  bankrupt;  and 
she  relies  upon  such  presumption  of  pay- 
ment, laches  and  staleness  of  the  demand 
as  complete  bar  to  the  recovery  thereof. 

F.  H.  Mays  also  answered  the  bill.  As  to 
the  claim  of  Ellett  &  Drewry  he  relies  upon 
the  statute  of  limitations.  He  says  that  at 


the  time  of  the  sale  of  the  land  to  Ewing 

and  the  conveyance  to  his  heirs,  respondent 

was  the  owner  of  a  large  real  estate  that 

was  in  no  way  encumbered;  some  of 

555  these   lands    he    sold   and    *conveyed 
years   after   the    sale   to    Ewing,   and 

when  he  went  into  bankruptcy  he  surren- 
dered several  tracts  or  parcels  of  land  in 
his  schedules  in  bankruptcy,  that  were  after- 
wards sold  by  his  assignee. 

There  were  several  reports  of  debts  due 
by  D.  P.  Ewing.  and  among  them  all  the 
debts  claimed  by  the  plaintiffs;  though  that 
of  Ellett  &  Drewry  was  excepted  to  as 
barred  by  the  statute  of  limitations,  and 
that  of  H.  &  I.  Guggenheimer  as  has  hav- 
ing been  paid;  and  it  was  objected  that  the 
decree  directing  the  account  should  have  di- 
rected the  commissioner  to  enquire  whether 
Mays  the  principal  debtor  had  not  lands  on 
which  the  debts  set  up  were  a  lien.  But  the 
exceptions  were  overruled;  and  it  appearing 
that  all  of  the  debts  were  a  surety  for  F.  H. 
Mayes,  except  that  of  Guggenheimer,  the  court 
directed  an  enquiry  into  the  property  which 
went  into  the  hands  of  the  assignee  in  bank- 
ruptcy, to  see  whether  there  was  anything  in 
his  hands  which  might  be  applied  to  the  pay- 
ment of  these  debts.  It  appeared  from  the 
account  settled  in  the  bankrupt  court  all 
that  fund  except  $248.08  had  been  consumed 
in  payments  made  by  the  assignee. 

'The  cause  came  on  to  be  heard  on  the  1st 
of  November,  1876,  when  the  court  held 
that  the  debts  reported,  specifying  the  amount 
due  to  each  creditor,  were  due  and  should  be 
paid;  but  postponed  the  enforcement  of  their 
payment  until  an  account  of  the  fund  in  the 
hands  of  the  assignee  in  bankruptcy  was 
taken;  and  that  having  been  taken  with  the 
result  above  mentioned;  and  the  commis- 
sioner having  reported  that  the  rents  of  the 
land  would  not  pay  the  debts  in  five  years, 
the  cause  came  on  again  to  be  heard  on  the 
27th  of  April,  1878,  when  the  court  decreed, 
that  unless  the  defendants,  or  some  one  of 
them,  within  ninety  days  from  this  date, 
pay  the  srbsisting  liabilities  of  D.  P.  Ew- 
ing's  estate  as  determined  by  the  de- 

556  cree  of  the   1st  *of  November,   1876, 
subject   to   a   credit   for  the    sum   of 

$248.08,  upon  the  debt  reported  to  be  due 
to  the  assignee,  W.  A.  Glasgow,  who  wa& 
appointed  a  commissioner  for  the  purpose,  do 
after  advertising,  &c.,  proceed  to  sell  at  public 
action  the  lands  in  the  bill  mentioned  of  which 
D.  P.  Ewinc:  died  seized,  &c.,  &c.  And  there- 
upon Cora  Bell  Ewing  and  Anna  J.  Ewing  in- 
fants by  their  next  friend  Charles  Bayne,  and 
H.  C.  Douthat,  administrator,  &c.,  applied  to  a 
judge  of  this  court  for  an  appeal,  and  super- 
sedeas; which  was  awarded.  For  other  mat- 
ters, see  the  opinion  of  Anderson,  J. 

George  W.  Hansbrough  and  Mays  & 
Mays,  for  the  appellants. 

Figgatt.and  William  A.  Glosgow,  for  the 
appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  couft. 

Th^    oUintiffs    in    the    original    bill,    had 
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obtained  a  decree  against  Fletcher  H.  Mays 
in  the  suit  of  Kyle,  guardian,  v.  Kyle's  heirs, 
in  the  circuit  court  of  Botetourt  county,  for 
certain  sums  of  money  due  them  severally, 
payable  out  of  the  proceeds  of  certain  real 
estate,  which  said  Mays,  as  special  commis- 
sioner, had  sold,  and  the  proceeds  of  sale 
collected,  under  a  decree  of  the  court  in  said 
cause,  which  he  had  failed  to  pay  over  to 
them;  for  the  payment  of  which  Daniel  P. 
Ewing  was  bound  as  his  surety,  in  the  bond 
which  he  gave  as  such  special  commissioner; 
and  they  filed  their  bill  in  chancery,  in  the 
county  court  of  Botetourt,  against  the  »aid 
Mays,  and  his  assignee  in  bankruptcy  (alleg- 
ing that  he  was  a  bankrupt),  and  the  heirs  and 
representatives  of  Daniel  P.  Ewing,  who  was 
dead,  and  others,  seeking  the  recovery  of  their 
several  judgments,  and  that  the  real 

557  estate  of  which  the  said  *Daniel  P. 
Ewing    died    seized,    might    be    sub- 
jected to  their  payment;  if  the  court  should 
be   satisfied   that   there   were   not   personal 

•  assets,  as  they  virtually  alleged,  out  of 
which  they  could  be  satisfied. 

This  court  is  of  opinion  that  this  suit,  and 
the  suit  aforesaid  of  Kyle,  guardian,  v. 
Kyle's  heirs,  were  for  different  and  distinct 
objects,  and  that  the  plaintiffs  were  not  re- 
stricted, in  seeking  their  relief,  to  the  latter; 
if  they  could  have  proceeded  in  that  suit. 
And  having  brought  their  suit  in  the  county 
court  for  that  purpose,  which  had  jurisdic- 
tion of  the  case,  the  court  is  further  of  opin- 
ion, that  it  was  competent  for  other  cred- 
itors of  Ewing,  to  come  in  by  petition,  and 
ask  to  be  made  parties  plaintiff  in  said 
cause,  on  the  usual  terms,  and  to  be  allowed 
to  participate  in  the  results  thereof;  and  that 
proper  enquiry  be  made  for  all  outstanding, 
unsatisfied  debts  of  decedent's  estate,  and 
of  the  real  and  personal  assets,  and  that 
their  debts  may  be  satisfied  out  of  the  same. 

The  court  accordingly  allowed  Ellett  & 
Drewry,  and  H.  &  I.  Guggenheimer,  to  file 
their  several  petitions  for  that  purpose,  which 
were  filed  on  the  12th  of  May,  1873.  On  the 
15th  day  of  July  following,  H.  C.  Douthat,  the 
administrator  de  bonis  non  of  Daniel  P.  Ewing, 
deceased,  filed  his  demurrer  and  answer  to 
the  bill  of  plaintiffs,  and  on  the  same  day 
B.  M.  Allen  was  appointed  guardian  ad 
litem  for  Cora  Bell  Ewing,  and  Anna  James 
Ewing,  infant  heirs  of  D.  P.  Ewing,  de- 
ceased; and  the  cause  was  referred  to  the 
master  to  take  an  account  of  all  liens  on  the 
real  estate  of  Daniel  P.  Ewing,  deceased; 
also  the  yearly  rental  value  of  said  estate, 
and  of  anv  other  matters  deemed  pertinent 
by  himself,  or  required  by  either  party;  and 
to  report  to  the  next  term  of  the  court.  And 
the  cause  was  removed  to  the  circuit  court 
of  said  county.    The  term  "all  liens," 

558  in  the  said  ♦decretal  order,  must  be 
taken   to  mean  all   debts  which  may 

bind  the  real  estate. 

Lucy  Ferguson,  one  of  the  plaintiffs, 
having  died  since  the  filing  of  the  will,  the 
cause  was  revived  in  the  name  of  W.  B. 
Simmons  her  administrator. 

On  the  24th  of  March,  1874,  the  cause  was 
heard  by  the  circuit  court,  on  the  demurrer 


to  the  bill,  which  the  court  sustained;  and 
gave  the  plaintiffs  leave  to  amend.  And  at 
the  May  rules,  1874,  an  amended  bill  was 
filed  in  the  names  of  Ellett  &  Drewry,  part- 
ners, and  H.  &  I.  Guggenheimer,  partners, 
W.  B.  Simmons,  administrator  of  Lacy 
Ferguson,  deceased,  and  Isabella  Rowland 

It  is  contended  by  appellants  that  the 
paper  purporting  to  be  an  amended  bill  is 
not  an  amended  bill,  because  it  is  a  depart- 
ufe  from  the  original  bill,  and  makes  a  new 
case,  both  in  respect  of  parties,  and  in  the 
relief  sought.  And  that  the  court  erred 
when  it  sustained  the  demurrer,  in  giving 
leave  to  amend,  instead  of  dismissing  the 
plaintiffs'  bill;  and  that  the  amended  biD 
should  have  been  struck  from  the  file,  on 
motion.  This  we  think  comprises  in  sub- 
stance the  position  of  the  appellees. 

The  court  is  of  opinion,  that  although  the 
original  bill  was  not  filed  as  a  creditor's  bill 
the  county  court  did  not  err  in  the  order  of 
12th  of  May,  1873,  allowing  Ellett  &  Drew- 
ry, and  H.  &  I.  Guggenheimer,  on  their  mo- 
tion, to  file  their  petitions,  and  to  be  made 
co-plaintiffs  with  the  complainants:  and  ca 
the  15th  of  July  following,  in  the  reference 
to  a  master,  to  take  an  account  of  all  liens 
on  the  real  estate  of  Daniel  P.  Ewing,  de- 
ceased. In  Stephenson  v.  Taverners,  9 
Gratt.  398,  "A  creditor  (it  was  held),  has  a 
right  to  bring  a  suit  for  his  claim;  bat  be 
ought  to  bring  it  for  himself  and  all  other 
creditors."  The  plaintiffs,  upon  that  authority 
had  a  right  to  bring  the  suit  for  their 
559  claims,  *but  they  ought  to  have  brongbt 
it  not  only  for  themselves,  but  for  aU 
other  creditors.  And  not  having  done  so,  the 
other  creditors  had  a  right,  on  petition  to 
come  in  and  be  made  co-plaintiffs  w»th  them. 
And  in  the  same  case,  it  is  held,  when  in  a 
suit  for  the  administration  of  assets,  (which 
is  this  case;  for  that  purpose  both  the  per- 
sonal representative,  and  the  heirs,  were 
made  defendants);  a  decree  is  made  for  aa 
account  of  outstanding  claims  against  the 
estate,  it  operates  a  suspension  of  all  other 
pending  suits  of  creditors ;  who  must  come  in 
under  the  decree,  which  is  considered  a  dlecree 
in  favor  of  all  the  creditors."  So  that  if  it 
comes  to  the  knowledge  of  the  court  that 
there  are  other  claims  against  the  estate 
outstanding,  it  would  be  the  duty  of  the 
court  to  decree  an  account,  and  all  creditors 
must  come  in;  and  such  decree  even  sus- 
pends all  other  pending  suits  of  creditors, 
and  they  must  come  in  and  prove  their 
claims  under  such  decree,  though  they  have 
a  suit  of  their  own  pending  for  their  recov- 
ery. In  Harvey's  adm'r  v.  Steptoe's  adm'r, 
17  Gratt.  289,  it  was  held  that  where  there 
was  a  decree  directing  a  commissioner  to 
take  an  account  of  all  outstanding  and  no- 
satisfied  debts,  the  court  took  upon  itself 
the  administration  of  the  assets,  and  woold 
have  restrained  parties  afterwards  from  pn>- 
ceeding  by  separate  suits.  In  the  recent  case  of 
Kent's  adm'r  v.  Cloyd's  adm'r.  30  Gratt.  555. 
the  same  doctrine  was  enunciated,  and  it 
was  held,  that  "the  same  result  follo«-s 
when  the  heir  or  devisee  is  made  a  party 
with  a  view  to  a  sale  of  the  real  estate." 
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From  the  time  the  decree  for  an  account 
was  rendered  in  this  case,  it  was  no  longer 
a  separate  creditor's  suit,  but  was  a  general 
creditor's  suit;  and  the  petitioners,  even 
from  the  date  of  the  order  of  the  court 
making  them  co-complainants  with  the 
plaintiffs,  were  as  essentially  plaintiffs 

560  as  if  their  names  had  been  *inserted 
in  the  original  bill  as  plaintiffs,  when 

it  was  filed.  But  if  this  were  not  so,  "it  is 
the  settled  practice  of  courts  of  equity  as 
was  held  by  this  court  in  Belton  v.  Apper- 
son,  26  Gratt.  207,  Judge  Staples  delivering 
the  opinion  of  the  court,  to  allow  an  amend- 
ment of  the  bill  by  the  introduction  of  new 
parties,  plaintiffs  or  defendants,  were  nec- 
essary to  the  ends  of  justice,  or  to  prevent 
further  litigation.  As  a  general  rule  this  is 
not  a  matter  of  course,  but  is  discretionary 
with  the  court."  If  it  was  right  in  the  cir- 
cuit court  to  sustain  the  demurrer,  it  was 
surely  a  proper  case  for  leave  to  amend. 

But  this  court  does  not  perceive  any  good 
grounds  for  the  demurrer,  in  the  reasons  or 
causes  assigned  by  the  demurrant.  To  all  of 
them  which  have  not  been  already  suffi- 
ciently answered  except  the  plea  of  the  stat- 
ute of  limitations,  we  think  the  statute  is  an 
answer.  It  is  found  in  ch.  175,  p.  1126  of  the 
Code,  §  2,  and  is  as  follows:  "A  creditor  be- 
fore obtaining  a  judgment  or  decree  for  his 
claim,  may  institute  any  suit  to  avoid  a  gift, 
conveyance,  assignment  or  transfer  of,  or 
charge  upon,  the  estate  of  his  debtor,  which 
he  might  institute  after  obtaining  such  judg- 
ment or  decree;  and  he  may  m  such  suit 
have  all  the  relief  in  respect  to  said  estate 
which  he  would  be  entitled  to  after  obtain- 
ing a  judgment  or  decree  for  the  claim 
which  he  may  be  entitled  to  recover." 

And  now  as  to  the  bar  by  the  statute  of 
limitations.  The  right  of  action  could  not 
have  accrued  against  Ewing  before  the  date 
of  his  bond;  which  is  the  26th  of  May,  1858. 
And  if  the  filing  of  the  amended  bill,  which 
was  at  the  May  rules,  1874,  could  be  regarded 
as  the  commencement  of  the  suit,  the  estate 
of  D.  P.  Ewing  would  not  be  protected  by 
the  statute.  But  by  the  express  authority 
of  Harvey's  adm'r  v.  Steotoe's  adm'r,  supra 
305,  the  statute   of   limitation   ceased 

561  to  *run  against  them  from   the   date 
of  the  decree  for  an  account,  to-wit, 

the  15th  of  July,  1873. 

We  think  it  is  by  no  means  clear,  that  the 
plaintiffs,  including  the  petitioners,  could 
not  have  maintained  their  case  upon  the 
original  bill;  but  waiving  that,  we  do  not 
think  that  the  amended  bill  is  a  departure 
from  the  original  bill,  and  makes  a  new 
case  in  respect  of  parties,  which  has  al- 
ready been  sufficiently  shown  as  to  adding 
parties,  and  we  think  it  did  not  make  a  new 
case  by  dropping  two  of  the  plaintiffs.  If 
they  had  been  paid  as  was  suggested  at  the 
bar,  or  if  thev  had  concluded  to  withdraw 
from  the  suit  for  any  cause,  they  had  a  right 
to  do  so,  with  the  assent  or  acquiescence  of 
their  co-plaintiffs.  And  it  does  not  appear 
that  the  defendants  were  prejudiced  there- 
by; and  there  was  no  such  connection  be- 
tween their  claims  and  the  remaining  plain- 
tiffs as  was  incompatible  with  their  sever- 
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ence.  But  by  withdrawing  their  claims  from 
the  administration  of  the  fund  by  the  court, 
they  were  excluded  thereafter  from  a  partici- 
pation in  it;  which  could  not  prejudice  the 
personal  represenutive  or  heirs  of  Daniel  Ew- 
ing^^ 

The  court  is  also  of  opinion,  that  whilst 
the  amended  bill  amplifies  the  statement  of 
the  case,  and  presents  it  with  greater  preci- 
sion and  fullness,  and  with  more  directness, 
and  with  some  averments,  which  were  not 
expressed  in  the  original  bill,  it  does  not 
make  a  new  case  from  that  which  was  made 
by  the  original  bill  and  the  petitions.  The 
conclusion  is,  that  the  court  did  not  err,  in 
overruling  the  defendants'  motion  to  strike 
it  from  the  file. 

The  claim  of  Ellett  &  Drewry  was  not 
barred  by  the  lapse  of  five  years  after  the 
1st  of  January,  1869.  The  institution  of 
their  proceeding  if  not  to  be  regarded  as  of 
the  date  of  the  filing  of  their  peti- 
562  tions,  would  date,  *as  has  already 
been  shown,  from  the  decree  direct- 
ing an  account — which  was  July,  1873. 

The  claim  of  Ellett  &  Drewry,  though  "a 
mere  legal  demand,  and  never  asserted  and 
established  by  a  judgment  in  a  court  of 
law,"  we  have  shown  was  cognizable  in  a 
court  of  equity,  to  prevent  a  transfer  or 
charp^e  upon  his  debtor's  estate,  and  to 
obtain  all  the  relief  he  would  be  entitled  to, 
after  obtaining  a  judgment  or  decree. 

The  court  is  further  of  opinion,  that,  re- 
ceiving the  testimony  of  Riddlebarger,  the 
evidence  falls  short  of  proving  that  H.  &  I. 
Guggenheimer's  claim  has  been  satisfied. 

But  we  have  more  doubt  about  the  third 
assignment  of  error  in  the  petition  of  appel- 
lants, that  infants  were  not  properly  repre- 
sented before  the  court  by  guardian  ad  li- 
tem, when  the  decree  was  made  for  the  sale 
of  their  land.  It  appears  from  the  record  that 
Charles  Bayne.  their  statutory  guardian, 
was  in  that  capacity  before  the  court,  and 
his  joint  answer  with  others  to  the  original 
bill,  in  his  own  right,  and  as  guardian  of 
Cora  Bell  Ewing.  and  Anna  J.  Ewing,  infant 
heirs  of  Daniel  P.  Ewing,  deceased,  was  fil- 
ed by  leave  of  the  court  on  the  12th  of  May, 
1873.  the  same  day  that  the  petitions  of  the 
creditors  before  mentioned,  were  filed.  His 
answer  was  sworn  to  four  days  before — i. 
e.,  the  8th  of  May — and  consequently  before 
their  claims  were  asserted;  and  it  does  not 
appear,  that  he  had  ever  henrd  '^f  them  at  the 
time  his  answer  was  prepared. 

The  joint  answer  of  Charles  Bayne  and 
Mollie  his  wife  to  the  amended  bill  is  filed, 
but  not  in  his  character  as  guardian  of  the 
infant  heirs.  A  guardian  ad  litem  was  ap- 
pointed, as  we  have  seen,  for  the  infant 
heirs  in  the  original  bill,  on  the  15th  of  July, 
1873.  It  does  not  appear  from  the 
568  printed  record,  that  they  *answered  by 
him.  But  the  appellees  produced  a 
copy  of  their  answer  by  their  said  guardian 
ad  litem,  certified  by  the  clerk  as  a  true 
copy  of  an  answer  found  among  the  papers 
in  said  cause,  and  which  was  among  the  files 
when  the  transcript  was  made  by  him  to  be 
p^.   ggtited  to  this  court,  and  he  presumes  the 
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'same  was  filed"  at  the  date  of  the  order  ap- 
pointing the  guardian  ad  litem.  This  paper 
was  presented  the  day  after  the  argument 
was  commenced,  by  one  of  the  appellees' 
counsel,  who  was  not  present  on  the  first 
day  of  the  argument,  and  in  whose  custody 
it  was,  and  the  appellants'  counsel  objected 
to  its  being  read  hy  the  court  as  a  part  of 
the  record.  The  prmted  document  relied  on 
by  the  appellants*  counsel,  is  not  certified 
by  the  clerk  to  be  a  full  transcript  of  the 
record,  but  of  only  so  much  of  it  "as  was 
desired  by  defendants,  counsel." 

The  court  has  deemed  it  proper  under  the 
circumstances,  to  look  into  said  paper,  but 
there  is  nothing  upon  its  face  or  in  the  rec- 
ord as  exhibited  to  show  that  it  was  ever 
regularly  filed,  further  than  merely  to  put 
it  with  the  papers;  and  when  that  was  done, 
does  not  appear,  except  by  the  supposition 
of  the  cleric.  It  does  not  appear  that  it  was 
ever  brought  to  the  notice  of  the  court,  and 
not  being  referred  to  by  any  of  the  decrees, 
it  does  not  appear  that  it  was  considered  by 
the  court,  or  that  either  of  the  infant  heirs 
was  before  it,  by  her  guardian  ad  litem,  ei- 
ther upon  the  original,  or  amended  bills. 
They  Were  the  parties  most  largely  interested 
in  the  decision,  and  though  their  answering 
by  guardian  ad  litem,  may  be  a  mere  matter 
of  form,  the  uniform  practice  in  courts  of 
chancery  has  strictly  required  it.  An  infant 
cannot  appear  by  attorney.  When  the  stat- 
utory guardian  of  the  infant  is  before  the 
court  and  has  answered,  and  the  record  shows 
that  his  rights  have  been  carefully  investi- 
gated and  maintained,  there  might  be  some 

relaxation  of  the  rule. 
564        *In  this  case  the  court  is  of  opinion, 

that  the  record  does  not  show  satis- 
factorily, that  the  rights  of  those  infant 
heirs  have  been  so  investigated  and  protect- 
ed. Sundry  exceptions  were  made  by  the 
counsel  of  Bayne  and  wife  and  the  heirs  of 
Ewing  to  the  report  of  Commissioner  God- 
win, filed  March  1st,  1875.  In  the  third  ex- 
ception, the  exceptant  states,  that  the  an- 
swers filed  distinctly  state  that  Mr.  Mays 
had  real  estate  at  the  time  of  the  rendition 
of  the  decrees  and  judgments  set  up.  amply 
sufficient  to  satisfy  them,  and  it  would  seem 
to  be  grossly  inequitable  to  proceed  upon 
the  patrimony  of  the  infant  children  of  W. 
P.  Ewing,  who  was  a  mere  surety,  "until  the 
property  of  the  principal  debtor  F.  H.  Mays, 
is  exhausted."  It  is  evident  that  F.  H.  Mays 
was  the  owner  of  numerous  tracts  of  land, 
and  large  personal  property,  which  he  says 
in  his  answer,  was  unincumbered,  which 
were  ample  to  satisfy  the  decrees  and  judg- 
ments in  this  suit.  The  answer  of  the  as- 
signee affirms  that  there  were  judgment 
liens  before  the  war  more  than  sufficient  to 
consume  all  the  assets  of  the  estate.  But  those 
judgment  liens  don't  attach  to  the  personal 
oroperty.  He  says  these  judgments  have 
been  regularly  reported  to  the  bankrupt 
court,  and  he  presumes  that  the  whole  fund 
will  be  applied  to  them.  The  record  of  that 
court  is  not  before  us,  and  we  cannot  know 
what  was  done  by  it.  But  it  appears  that  F. 
H.  Mays  sold  one  of  his  tracts  of  land  to 
Henry  Lipse  for  $5,000 — in  1862  or  '63,  which 


he  conveyed  to  him  in  1865,  which  may  be 
primarily  liable  for  these  decrees  and  jndg^ 
ments,  before  the  land  he  sold  to  VV.  P.  Ew- 
ing in  1860,  and  conveyed  to  his  heirs  at  lav 
in  1863.  It  does  not  appear  that  any  satisfac- 
tory inquiry  has  been  directed  or  made  into 
that  matter,  though  it  was  virtually  brought 
to  the  attention  of  the  court,  by  the  excep- 
tion of  the  counsel  of  Bayne  and  wife 
and     the     heirs     of     Ewing,     to     the 

565  *report   of   the    commissioner   before 
referred  to.    Such  enquiry  may  a^-ail 

nothing  for  the  infant  heirs  of  Ewing  upon 
investigation.  But  such  would  be  the  hard- 
ship and  injustice  of  throwing  this  burden 
upon  their  inheritance  as  shown  by  the 
record  of  this  case,  if  it  appears  probable, 
that  others  may  be  primarily  liable  in  equity, 
there  should  be  a  thorough  and  searching  en- 
quiry made,  before  the  burden  is  thrown 
upon  them.  And  it  not  appearing  that  they 
have  been  regularly  before  the  court  and  made 
their  defence  by  guardian  ad  litem,  the  case 
must  go  back,  that  they  may  appear  and 
answer  by  guardian  ad  litem,  and  that 
thorough  enquiry  may  be  made  as  to  the 
matters  referred  to;  and  they  will  be  allow- 
ed to  make  any  other  defences  which  may 
be  deemed  proper,  and  equitable.  The  court 
is  of  opinion  for  the  foregoing  reasons  to 
reverse  the  decree,  and  remand  the  cause 
to  the  circuit  court  of  Botetourt. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decrees  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  circuit  court  erred  in  proceeding  to  de- 
cree against  the  infant  heirs  of^  Daniel  P. 
Ewing,  deceased,  without  requiring  an  an- 
swer from  the  guardian  ad  litem  of  said  in- 
fants, if  not  appearing  by  the  record  that 
any  such  answer  was  in  fact  filed.  The  said 
circuit  court  ought  also  to  have  caused  an  en- 
quiry to  be  made  by  one  of  its  commissioners, 
whether  any  and  what  real  estate  of  F.  H. 
Mays  was  and  is  subject  to  the  lien  of  judg- 
ments recovered  agamst  him  by  the  parties 
to    this    suit,    or   either    of   them,    and 

566  especially  whether  the   tract   of  •land 
conveyed   by   him   to   Henry    Ltipse   is 

not  primarily  liable  to  such  liens.  It  is, 
therefore,  decreed  and  ordered,  that  for  the 
errors  aforesaid  the  decrees  appealed  from 
be  reversed  and  annulled,  and  that  the  ap- 
pellees pay  to  the  appellants,  the  heirs  of 
Daniel  P.  Ewing,  deceased,  their  costs  by 
them  expended  in  the  prosecution  of  their 
appeal  aforesaid  here. 

And  the  cause  is  remanded  to  the  said 
circuit  court,  with  instructions  to  have  a 
proper  answer  filed  in  behalf  of  said  heirs, 
if  they  have  not  retained  their  majority,  or 
to  require  them  to  answer  if  they  have  at- 
tained their  majority,  and  also  to  have  prop- 
er enquiries  made  with  respect  to  any  real 
estate  owned  by  said  Mays,  liable  to  the 
lien  of  the  judgments  aforesaid,  and  to  take 
further  proceedine"s  in  conf'^rrnity  with  this 
decree  and  the  opinion  of  this  court. 
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All  of  which,  on  motion  of  the  appellees  by 
their  counsel,  is  ordered  to  be  forthwith 
certified  to  the  said  circuit  court  of  Bote- 
tourt county. 

Decree  reversed. 


567      *Schultz  &  als.  v.  Hansbrough  ft  als. 

September  Term,   1880,   Staunton. 

1.  CoBTeTABce  of  Laadii  by  Debtor  after 
Jvdvment— Order  of  Liability.*— By  deed 
bearing  date  the  1 5th  of  October,  1863,  Mrs.  G,  in 
consideration  of  $10,000,  for  which  S  executes  his 
bond  to  G,  conveys  a  tract  of  land  to  S  reserving 
in  the  deed  a  vendor's  lien.  G  marries  H,  and  H 
obtains  from  S  a  new  bond  for  the  principal  and 
interest,  and  in  October,  1868,  recovers  a  judgment 
against  S  for  the  amount.  S,  who  owned  a  num- 
ber of  tracts  of  land,  after  the  judgment,  conveys 
the  lands  to  different  jnirchasers;  and  among  them 
by  deed  dated  22d  of  May,  1877,  S  conveyed  to  R 
the  land  purchased  of  G;  and  R  in  this  deed  bound 
himself  to  pay  the  debt  of  S  to  G.  By  deed  dated 
May  3,  1878,  S  conveyed  all  his  lands  including  the 
land  bought  of  G  to  Lin  trust  to  secure  a  number 
of  his  creditors  stating  their  debts  as  about  a  certain 
sum.  In  August,  1878,  H  files  his  bill  to  subject  the 
lands  owned  by  S  at  the  date  of  his  judgment  or  after- 
wards acquired  to  satisfy  his  judgment.  Heu>:  The 
land  conveyed  by  G  to  S,  and  by  him  Conveyed  to 
R  is  to  be  first  sold  to  satisfy  the  judgment  of  H. 

!£•  Commiflsloner'a  Report — Failure  to  In- 
clude All  Debts — ReeommiMloB.t — The 
commissioner  who  was  directed  to  take  an  account  of 
the  debts  of  S  and  their  priorities,  and  of  the  lands 
of  S  and  to  whom  and  when  aliened,  after  stating 
certain  judgments,  and  debts  secured  by  specific  liens, 
reports  that  the  debts  secured  oy  the  deed  to  L  were 


*B«vitT — liieaa  vpoa  Real  Estate — ^Prior- 
ity .—In   Pitts   V.   Spotts   &   Gibson,   86   Va.    71,   the  .      i       .   .  .      n       ^t.      *l-  j        u:^u 

court  said:    "In  Schultz  v.  Hansbrough.  33  Gratt.  I  Secure  a  Single  debt.  ^  By  the   third  which 


not  presented  before  him,  and  he  does  not  report 
them.  Held:  The  report  should  be  recommitted  to 
the  commissioner  to  take  an  account  of  said  debts; 
and  it  was  error  to  make  a  decree  for  the  sale  of 
the  lands  of  S  before  this  account  was  taken. 

S.    Bill  for  Sale  of  Debtor's  Land — Equity 

Proeedure.t — For   the   principles   upon   which    a 

court  of  equity  proceeds  upon   a  bill   filed  for  the 

sale   of  a  debtors'   lands,   for   the  payment   of   his 

debts,  see  the  opinion  of  Burks,  J. 

50S  *^  Same — ^Specillc  Interrogatories — 
Force  and  Effect. — The  answer  of  a  de- 
fendant to  specific  interrogatories  in  a  bill,  are  evi- 
dence for  htm ;  and  its  statements  must  be  taken  as 
against  the  plaintiff  as  true  unless  overcome  by  the 
requisite  proof. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Botetourt  county,  brought  in  August, 
1878,  by  Hiram  Hansbrough*  against  Joseph 
Shultz  and  others  to  subject  the  real  estate 
of  Shultz  and  George  S.  Penn,  to  satisfy  a 
judgment  for  $11,717.41,  with  interest,  which 
he  had  recovered  against  them,  in  October, 
1868.  The  bill  and  amended  bill  sets  out  a 
number  of  parcels  of  land  which  Shultz 
owned  at  the  date  of  the  judgment  or  after- 
wards acquired,  all  of  which  he  had  subse- 
quently conveyed  by  three  deeds  in  trust  to 
secure  creditors.  And  he  calls  upon  Shultz 
to  answer  and  say:  1st.  What  real  estate  in 
the  said  county  he  owned  at  the  commence- 
ment of  the  October  terrii,  1868,  of  this  court. 
2d.  What  real  estate  he  has  acquired  since 
the  commencement  of  the  said  term  of  the 
court.  3d.  What  portions  of  the  real  estate 
owned  by  him  in  said  county  at  and  since 
the  commencement  of  the  said  term  of  the 
court  he  has  aliened.  4th.  To  whom,  when, 
how  and  for  what  consideration  has  he 
aliened  any  portion  thereof. 

The  first  two  of  these  deeds  was  each  to 


567,  Judge  Burks,  speaking  for  the  court,  said:  'It 
is  a  rule  in  equity,  said  to  be  well  established  in  this 
country,  that  where  one  has  a  lien  upon  two  funds, 
and  another  a  posterior  lien  upon  only  one  of  them, 
the  former  will  be  compelled  first  to  exhaust  the  sub- 
ject of  his  exclusive  lien,  and  will  be  permitted  to 
resort  to  the  other  only  for  the  deficiency*;  though 
the  rule,"  he  added,  "is  generally  applied  only  in 
cases  where  to  compel  a  resort  to  the  single  charged 
fund  would  not  be  productive  of  additional  risk  or 
injury  to  the  double  creditor." 

9ame — ^Liea  Reserred  on  Real  Estate — 
Vendor's  Riflrhta. — The  vendor  of  land  retained  a 
lien,  when  he  sold,  for  the  purchase  money,  one  of 
the  terms  of  the  contract  being  the  assumption  by  the 
purchaser  of  a  debt  of  the  vendor  in  part  payment  of 
the  purchase  money.  Held,  that  the  vendor  has  the 
right  to  require  the  land  to  be  subjecteu  to  the  lien 
for  his  exoneration.  See  Rhea  v.  Preston,  75  Va. 
757,  dting  principal  case. 

tSame — Enforcement  of  Llena  on  Real 
Property — Sale*. — Decree  to  sell  lands  to  enforce 
liens,  without  first,  by  account  taken,  ascertaining 
amounts  and  priorities  of  all  encumbrances  thereon,  is 
premature  and  erroneous.  Hoge  v.  Junkin,  Com'r, 
79  Va.  220;  Muller*s  Adm*r  v.  Stone,  84  Va.  834; 
Alexander  v.  Howe,  85  Va.  198;  Dillard  v.  Krisc,  86 
Va.  410;  Fidelity  Loan,  Ac,  Co.  v.  Dennis,  93  Va. 
507;  Horton  v.  Bond,  28  Gratt.  815;  Cole  v.  Mc- 
Rae,  6  Rand.  644;    Hartman  v.  Evans,  38  W.  Va.  679. 


bore  date  the  3d  of  May,  1878,  Shultz  con- 
veyed to  Lewis  Linkenhoker,  a  number  of 
tracts  and  lots  of  land,  to  secure  a  number 
of  creditors,  stating  that  he  is  indebted  to 
the  said  creditors  in  various  amounts  ap- 
proximately stated  as  follows,  viz:  To  Wil- 
liam Jolliffe  in  the  sum  of  $5,302.95  with 
interest  thereon  from  the  14th  of  October, 
1876,  &c.,  stating  most  of  the  debts  as  about 
a  certain  sum. 

Among  the  tracts  of  land  conveyed  in  the 
deed  is  one  described  as  containing  between 

three  and  four  llhousand  acres,  being 
569     the   same  tract  conveyed  to  Shultz  *by 

Ann  Gorgas;  and  by  Shultz  conveyed  to 
Harrison  Robertson  for  the  joint  benefit  of 
Robertson,  Shultz  and  two  others.  By  deed 
bearing  date  15th  of  October,  1863.  Ann  S. 
Gorgas  in  consideration  of  $500  in  hand  paid, 
and  of  the  further  sum  of  $10,000,  for  which 
the  said  Shultz  has  executed  his  bond  pay- 
able in  two  years  after  the  termination  of 
the  war  between  the  United  States  and  the 
Confederate  States,  with  interest  thereon 
from  the  date  of  the  deed,  payable  annually, 
conveyed  to  him  this  tract  of  land  setting  it 
out  by  metes  and  bounds;  and  in  the  conclu- 

|g^     ^_-Am«wer  to  BUI— Effect.— See  4  Min. 
Inst.    ^2ttd  "^^  ^^25. 
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sion  reserving  the  vendor's  lien  on  the  lands 
as  a  security  for  the  payment  of  the  said 
$10,000.  And  by  deed  dated  the  22d  of  May, 
1877,  between  Shultz  and  Harrison  Robert- 
son, reciting  the  purchase  of  the  land  from 
Mrs.  Gorgas,  and  the  terms  of  the  purchase, 
and  that  the  principal  of  the  bond  was  yet 
due,  and  constituted  a  lien  on  the  land:  and 
that  Robertson  has  assumed  the  payment 
of  said  bond  for  $10,000  and  all  interest  due 
or  which  may  become  due  upon  it,  in  dis- 
charge of  said  lien,  in  consideration  of  the 
said  sum  of  $10,000,  and  interest  to  be  paid 
by  the  said  Robertson  the  said  Shultz  con- 
veys to  him  the  said  tract  of  land. 

Robertson  answered  the  bill  admitting  the 
judgment  was  a  lie;i  on  the  lands  of  Shultz 
and  that  the  land  conveyed  to  him  was  ul- 
timately liable  for  the  payment  of  the  plain- 
tiffs' debt;  but  insisting  that  it  was  not  all 
due,  he  having  paid  to  the  plaintiff  sums 
amounting  to  $2,400,  and  as  he  is  informed 
and  believes,  Shultz  had  previous  to  his  con- 
veyance to  him  paid  other  large  sums  of 
money  on  said  debt. 

On  the  17th  of  February,  in  vacation,  the 
judge  of  the  court  taking  the  bill  for  con- 
fessed as  to  all  the  parties  except  Robertson 
and  McCarty,  the  latter  being  one  of  the  cred- 
itors upon  whom  process  was  not  served, 
made  an  order  of  account  as  follows: 
570  ♦"Whereupon,  on  motion  of  plain- 

tiff, it  is  by  me  adjudged,  ordered  and 
decreed  that  this  cause  be  referred  to  Wm. 
B.  Simmons,  Esq.,  one  of  the  master  com- 
missioners of  this  court,  who  is  hereby  di- 
rected to  take  an  account  of  the  following 
matters,   to-wif: 

"1st.  What  lands  the  defendant,  Joseph 
H.  Shultz,  owned  at  the  date  of  the  com- 
mencement of  the  October,  1868,  term  of 
this  court,  whereon  the  judgment  of  the 
complainant  was  a  lien. 

"2d.  What  lands  the  said  Shultz  has  owned 
since  the  date  of  the  said  commencement, 
whereon  the  said  judgment  was  a  lien. 

"3d.  What  parts,  if  any,  of  said  lands  have 
been  aliened  since  the  commencement  of 
the  said  term. 

"4th.  To  whom,  when  and  how.  and  for 
what  consideration  such  alienations  were 
made,  stating  them  in  the  order  of  their 
priority  respectively. 

"5th.  What  real  estate  was  owned  by  the 
defendant,  Penn,  at  and  since  the  com- 
mencement of  the  said  term,  whereon  the 
said  judgment  was  a  lien;  and  what,  if  any, 
alienation  thereof,  or  of  any  portion  there- 
of, has  since  been  made. 

"6th.  What  is  the  annual  value  of  the 
said  lands  of  Ihe  said  Shultz  and  of  the  said 
Penn  respectively. 

"7th.  What  liens  exist  on  the  lands  of  the 
said  Shultz,  stating  the  date,  amount,  and  to 
whom  belonging,  of  each  lien  respectively. 

"8th.  What  liens  exist  on  the  lands  of  the 
said  defendant,  Penn,  stating  the  date, 
amount,  and  to  whom  belonging,  of  each 
lien  respectively. 

"9th.  Ascertain  and  state  and  report  to 
this  court,  on  the  first  day  of  its  next  term, 
the  aforesaid  and  all  other  matters  which 


570,  571,  173 


may  be  required  by  any  of  the  parties,  or 
which  may  be  deemed  pertinent  by  himself. 

"But  it  is  ordered  by  me  that  before  Uking 
the  said  account,  the  said  master  com- 
571  missioner  shall  publish  *oncc  a  week 
for  four  successive  weeks,  in  some  con- 
venient newspaper  published  in  the  county  o{ 
Botetourt,  notice  of  the  time  and  place  of 
taking  the  said  account,  and  such  publicaticm 
shall  be  equivalent  to  personal  ser\'icc  of 
such  notice  on  the  parties  or  any  of  them." 

The  commissioner  returned  his  report  in 
which  he  states,  1st.  The  lands  owned' br 
Shultz  at  the  date  of  the  plaintiffs'  judg- 
ment, dividing  them  into  six  different  par- 
cels, as  conveyed  to  Shultz  by  different  per- 
sons,  estimating  the  value  of  each  parcel  and 
making  the  valuation  of  the  whole  $24,721 
Among  these  is  the  Gorgas  land;  2d.  Tht 
land  conveyed  by  Shultz  since  the  date  of  the 
judgment,  the  person  to  whom  conveyed, 
and  the  date  of  the  conveyance;  3d.  The  an- 
nual rental  value  of  the  land  as  $930;  4tlL 
The  liens  upon  the  lands  by  judgment.  The 
first  of  these  is  that  of  the  plaintiff,  which, 
after  allowing  payments  upon  it,  he  state; 
as  due  on  15th  of  April,  1879,  principal  and 
interest  $10,716.80.  He  states  six  other  judg- 
ments, which  he  says  are — except  one  of 
them— secured  by  deed  of  trust,  and  one 
bond  which  with  interest  to  April  I5th  1879. 
amounts  to  $1,219.72,  also  secured  by  deed  of 
trust.  The  whole  amount  of  debts  reported 
as  secured  by  liens  is  $16,913.50.  And  he  con- 
cludes his  statement  by  saying — There  are 
many  other  debts  mentioned  in  the  several 
deeds  of  trust  filed  with  complainants'  bilL 
but  they,  the  several  debts,  have  not  been 
set  up  with  their  proofs  before  your  com- 
missioner. See  three  trust  deeds  filed.  And 
he  states  the  amount  of  debts  secured  by 
the  deed  to  Linkenhoker  at  $20,202.95,  from 
which  he  deducts  $4,980,  and  makes  all  the 
debts   $35,381.73. 

William  Jolliffe,  who  is  one  of  the  cred- 
itors named  in  the  deed  to  Linkenhoker, 
and  a  defendant  in  the  cause,  filed  a  num- 
ber of  exceptions  to  the  report,  of  which 
the  first  and  the  third  are  as  follovs: 
572  *1.  That  the  master  although  bv  the 
vacation  decree  of  17th  February.' 18T9. 
he  is  specially  directed  to  take  an  account  nf 
"what  liens  exist  on  the  lands  of  defendant 
Shultz,  stating  their  date,  amount  and  to 
whom  beloncring,  of  each  lien  respectiveW."* 
has  taken  onlv  a  partial  account  of  said  liens, 
and  has  failed  to  report  as  to  a  number  of 
such  liens,  the  existence  of  which  was  ktiomn 
to  him  from  papers  in  the  cause,  and  espe- 
cially that  he  has  failed  to  make  any  report 
as  to  the  large  amount  due  to  this  exceptant, 
as  shown  by  the  deed  of  trust  to  Lewis 
Linkenhoker,  filed  as  an  exhibit  with  com- 
plainants' bill.  (See  the  statement  of  the 
master  at  the  conclusion  of  his  report,) 

3.  That  the  master  has  utterly  failed  to  en- 
quire a,s  to  and  show  the  amounts  due  to  the 
respective  creditors  mentioned  in  the  sev- 
eral deeds  of  trust  whether  any  of  them  have 
been  paid  in  whole  or  in  part,  and  what  is 
their  relative  priority,  without  which  thk 
exceptant  could  not,  if  he  desired  to  do  sa 
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bid    intelligently    on    any    of   the    property 
sought  to  be  sold. 

After  the  report  had  been  returned  to  the 
court  Shultz  filed  his  answer  in  the  cause. 
He  admits  the  plaintiffs'  judgment,  and  that 
he  was  the  owner  of  the  land  mentioned  in 


all  which  he  has  since  acquired,  as  set  forth 
in  the  report,  and  is  also  a  lien  on  all  of  the 
real  estate  owned  by  the  defendant  Penn  at 
the  date  of  the  judgment,  which  real  estate  Is 
also  described  in  the  report;  but  it  appearing 
from  the  report  that  several  of  the  tracts  of 


the  bill.  He  says  further — the  amount  due  the  land  of  the  defendant  Shultz  have  been, 
by  said  judgment  to  the  plaintiff  was  the  at  different  times  (as  set  forth  in  the  report), 
purchase   and  interest  thereon  of  a   tract   of    aliened  by  said  Shultz,  the  court  considers 


mountain  land  containing  about  four  thou- 
sand acres  in  the  county  of  Botetourt  pur- 
chased by  defendant  in  the  year  1863  from 
Mrs.  Ann  Gorgas,  then  a  widow,  but  subse- 
quently married  to  the  plaintiff,  the  price 
being  $10,000;  and  the  additional  sum  of 
$1,747.41  included  in  the  judgment,  being  the 
interest  which  had  accrued  thereon  up  to  the 


that  the  complainant  is  entitled  to  subject  to 
sale,  for  the  satisfaction  of  his  said  judgment, 
the  real  estate  aforesaid,  only  in  the  inverse 
order  of  the  alienations  thereof,  subjecting 
first  the  land  last  aliened.  And  it  appearing 
to  the  court,  from  the  report,  that  the  rents 
and  profits  of  the  real  estate  aforesaid  of  the 
defendant  Shultz  will  not,  in  the  period  of 


5th  of  October,  1867;  that  plaintiff  after  his  i  five  years,  satisfy  the  costs  of  this  suit — the 


marriage  with  Mrs.  Gorgas,  insisted  that 
respondent    should  give  a  new  bond    payable 

to  himself,  and  including  in  it  the  ac- 
97Z    cumulated    interest    which    was     *due, 

and  on  this  bond  said  judgment  was 
rendered.  He  states  the  agreement  with  and 
conveyance  to  Robertson;  and  he  says  that 
all  the  foregoing  facts,  agreements  and  ar- 
rangements were  made  known  to  the  plain- 
tiff, and  met  his  full  concurrence  and  ap- 
probation. 


expenses  of  the  sale,  and  principal,  interest 
and  costs  of  the  complainant's  judgment — 
the  court  doth  adjudge,  order  and  decree  that 
unless  within  the  period  of  sixty  days  from 
the  rising  of  this  court,  the  said  Shultz,  or 
some  one  for  him,  shall  pay  unto  the  com- 
plainant, or  his  attorney,  G.  W.  Hans- 
brough,  the  costs  of  this  suit,  and  the  prin- 
cipal, interest  and  costs  of  the  complainant's 
said  judgment,  then  L.  C.  Hansbrough,  Esq., 
and    Lewis    Linkenhoker,    Esq.,    (who    are 


The  cause  came  on  to  be  heard  on  the  4th    hereby  appointed  special  commissioners  for 
of  June,  1879,  when  after  correcting  some    the   purpose,  either  one  of  whom  may   exe- 


small  admitted  errors  as  to  the  credits  upon 
the  plaintiffs'  debts,  proceeded:  "As  to  the 
other  exceptions  the  court  considers  that 
the  defendant,  Jolliffe,  is  not  aggrieved  by 
anything  in  said  report  contained  so  far  as 
the  same  states  the  lien  of  the  complainant's 
judgment  to  be  the  foremost  of  all  the  liens 
stated  on  the  real  estate  of  the  said  Shultz, 
and  shows  the  right  of  the  complainant  to 
liave  said  lien  satisfied  by  a  sale  of  the  said 
real  estate,  or  of  enough  of  it  for  that  pur- 
pose; and  that  the  account  of  liens,  as  re- 
ported, is  sufficient  to  indicate  the  order  of 
priority  among  the  several  liens  and  classes 
of  liens  existing  on  the  said  real  estate,  taking 
notice  of  the  several  judgments  enumerated 
and  stated,  and  also  of  the  three  several  deeds 
of  trust  executed  by  the  defendant  Shultz  to 
trustees  Johnston  and  Linkenhoker,  which 
are  made  part  of  bill,  and  are  mentioned  and 
stated  according  to  their  respective  dates  in 
the  recapitulations  of  liens  in  the  said  report, 
which  report,  amended  as  aforesaid,  the  court 
doth  adjudge,  order  and  decree  to  be  con- 
firmed; yet  the  defendants,  or  such  of  them 
as  may  desire  it,  have  leave  to  have  said  report 
recommitted  to  the  said  master,  in  order  that 
he  may,  after  having  given  notice  as  specified 
in  the  former  decree,  take  evidence  as  to  any 
payment,  release  or  satisfaction  of  any  of 
the  judgments  in  the  report  mentioned,  or  of 
any  of  the  debts  in  the  several  deeds  of  trust 
set  forth,  nnd  ascertain,  state  and  re- 
574  port  any  other  matters  which  the  *par- 
ties,  or  their  counsel  or  any  of  thern, 
may  require,  or  as  may  be  deemed  perti- 
nent by  the  master. 

"And  the  court  doth  consider  that  the 
iudgment  aforesaid  of  the  complainant  is  a 
lien  on  all  of  the  real  estate  which  was  owned 
by  the  defendant  Shultz  at  its  date,  and  on 
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cute  this  decree),  shall,  after  first  advertising 
the  time,  place  and  terms  of  sale  for  four  suc- 
cessive weeks  next  before  the  day  of  sale  in 
some  newspaper  published  in  the  county  of 
Botetourt,  and  in  the  city  of  Lynchburg,  and 
in  the  city  of  Richmond,  as  the  commission- 
ers may  deem  judicious,  proceed,  in 
575  *front  of  the  'Botetourt  House,' in  the 
town  of  Buchanan  in  said  county,  or 
on  the  premises,  to  sell  at  public  auction  to 
the  highest  bidder  so  much  of  the  real  es- 
tate owned  by  the  defendant  Shultz,  at  the 
date  of  the  said  judgment  of  the  complain- 
ant, and  of  the  real  estate  acquired  by  the 
defendant  Shultz  since  the  date  of  the  said 
judgment,  and  since  then  aliened  by  him,  in 
the  inverse  order  of  the  several  alienations 
thereof,  selling  first  the  lands  last  aliened, 
as  may  be  sufficient  to  pay  the  costs  of  this 
suit,  the  expenses  of  the  sale  and  the  prin- 
cipal, interests  and  costs  of  the  complain- 
ant's said  judgment,  on  the  terms  following 
to-wit:  for  cash  enough  to  pay  the  costs  of 
this  suit  and  all  of  the  expenses  incident  to 
the  sale,  and  as  to  the  balance  of  the  pur- 
chase money,  on  a  credit  of  one,  two  and 
three  years  with  interest  from  the  day  of 
sale,  taking  from  the  purchasers  bonds  with 
approved  personal  security  for  the  deferred 
installments  of  the  purchase  money,  and  re- 
serving title  until  the  payment  of  the  whole, 
and  right  to  resell  at  the  risk  and  loss  of  the 
purchaser  in  case  of  non-compliance  with 
the  terms  of  the  sale  by  the  purchaser.  And 
it  is  further  adjudged,  ordered  and  decreed 
that  if  in  the  judgment  of  the  commission- 
ers, or  ci  either  of  them,  it  would  be  ad- 
vantageous to  those  interested  in  the  sales 
that  the  said  lands — or  any  of  them  of  de- 
fendant, Shultz,  be  surveyed  and  platted  be- 
^ote  the  day  of  sale,  they  are  authorized  to 
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have  such  surveys  and  plats  thereof  made 
and  defrayed  out  of  the  proceeds  of  the 
sale.  And  they  are  also  authorized  to  sell 
the  said  real  estate  in  separate  parcels  or 
lots  as  they  (or  either  of  them)  may  deem 
advantageous  to  those  interested. 

"But  it  is  further  adjudged,  ordered  and 
decreed  that  before  making  sale  as  aforesaid, 
the  said  commissioners  (or  the  one  acting) 
shall,  in  the  clerk's  office  of  this  court,  before 
the  clerk  thereof,  enter  into  bond 
576  *in  the  penalty  of  $600,  with  approved 
security,  payable  to  the  Common- 
wealth of  Virginia,  and  conditioned  accord- 
ing to  law. 

"It  appearing  to  the  court  from  the  bill 
and  proceedings  of  this  cause  that  the  de- 
fendant, George  S.  Penn,  is  only  a  surety  of 
and  for  the  defendant,  Shultz,  in  and  upon 
the  said  judgment  of  the  complainant,  no 
decree  for  the  sale  of  any  part  of  the  said 
surety's  real  estate  is  now  entered,  on  the 
supposition  that  the  real  estate  of  the  prin- 
cipal will  suffice  to  pay  the  said  judgment; 
but  in  the  event  that  supposition  should 
prove  erroneous,  then  the  right  is  reserved 
to  the  complainant  to  subject  to  sale  so 
much  of  the  surety's  real  estate  as  may  be 
necessary  to  satisfy  any  portion  of  the  judg- 
ment which  may  remain  unpaid." 

And  thereupon  Shultz,  Jolliffe  and  Link- 
enhoker  applied  to  this  court  for  an  appeal 
and    supersedeas;   which   was   allowed. 

Ed.   Pendleton,  for  the  appellants. 

Hansbrough  &  Hansbrough,  for  the  ap- 
pellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

If  a  trustee  in  pais,  with  power  to  make 
sale  of  real  estate  for  the  payment  of  debts, 
attempts  to  make  such  sale  while  there  is  a 
cloud  resting  on  the  title  to  the  property,  or 
there  is  any  doubt  or  uncertainty  as  to  the 
debts  secured  or  the  amounts  thereof,  or  a 
dispute  or  conflict  among  the  creditors  as  to 
their  respective  claims,  a  court  of  equity,  on 
a  bill  filed  by  the  debtor,  secured  creditor, 


27  Gratt.  922;  Kendrick  &  als.  v.  Whitney 
&  als.,  28   Gratt.  646,  655. 

The  principle  on  which  the  decisions  in 
both  classes  of  the  cases  are  founded,  is,  that 
a  sale  without  first  removing  a  cloud  from 
the  title  and  adjusting  and  settling^  rights  in 
dispute,  and  without  previously  ascertaining 
and  determining  the  liens  and  encumbrances, 
the  amounts,  and  priorities,  tends  to  a  sacri- 
fice of  the  property — as  to  creditors,  by  dis- 
couraging them  from  bidding,  when  they 
probably  would  have  bid,  for  the  protection 
of  their  own  interests,  if  the  rights  of  all 
parties  had  been  previously  ascertained  and 
fixed  with  reasonable  certainty.  Cole's 
adm'r  v.  McRae,  6  Rand.  644. 
.  In  the  case  before  us,  the  bill  was  filed  by 
a  creditor  to  enforce  the  lien  of  his  judgment 
against  lands  aliened  after  the  recovery  and 
docketing  of  the  judgment,  and,  by  the 
amended  and  supplemental  bill,  the  jpdg- 
ment  debtors,  the  alienees  and  such  creditors 
as  were  secured  by  deeds  of  trust,  were 
made  parties  defendants.  The  bill,  if  in 
form  not  a  creditor's  bill  in  a  strict  scn^, 
would  seem  to  be  so  in  substance, 
578  and,  at  all  events,  *became  such  un- 
der  the  order  which  was  entered  di- 
recting accounts  of  the  lands  aliened  and 
of  all  liens  and  encumbrances  thereon.  Sim- 
mons V,  Lyles  &  als.,  supra. 

The  lands  consisted  of  numerous  tracts  or 
parcels  conveyed  to  various  persons  at  divers 
times,  and  the  encumbrances  were  by  sundry 
judgments  rendered,  and  several  deeds  of 
trust  executed  at  different  periods.  The  com- 
missioner in  his  report  sets  out  the  lands, 
the  names  of  the  alienees  and  dates  of  the 
deeds  of  conveyance,  and  also  the  several 
judgments,  dates  and  amounts,  and  then  re- 
marks, that  '*there  are  many  other  debts 
mentioned  in  the  several  deeds  of  trust  filed 
with  the  complainant's  bill,  but  they  the 
several  debts  have  not  been  set  up  with  their 
proof  before  your  commissioner.  See  the  3 
trust  deeds  filed."  He  then  makes  a  sum- 
mary or  recapitulation  of  the  liens  and  their 
order,  and,  after  stating  the  several  judg- 
subsequent  encumbrancer,  or  other  person  ments,  says,  that  "the  last  six  judgments, 
having  an  interest,  will  restrain  the  trustee  i  except  that  of  W.  A.  Lindsay,  are  secured 
until  these  impediments  to  a  fair  sale  j  by  trust  deed  May  3d,  1878,  S.  to  L.  (Shultz 
have  by  its  aid  been  removed  as  far  as 
it  is  practicable  to  do  so.  This 
577  ' 


♦rule  has  been  affirmed  in  numerous 

cases  decided  by  this  court.  See  Ros- 

sett  V.  Fisher.  11  Gratt.  492,  499,  and  cases 

there  cited;  also.  Lane  v.  Tidball,  Va.  Rep. 

(Gilmer)   130. 

And  so,  if  aid  of  the  court  is  invoked  in 
the  first  instance  to  enforce  encumbrances 
on  lands,  a  decree  for  sale  without  first  ascer- 
taining, settling  and  determining  what  en- 
cumbrances are  chargeable  on  the  property, 
the  amounts  thereof  respectively,  and  the 
order  in  which  they  are  so  chargeable,  would 
be  premature  and  erroneous.  Such  has  been 
the  uniform  course  of  decision  by  this  court, 
commencing   at   an   early   period.   Many   of 


to  Linkenhoker),  which  see." 

Then  follows  what  he  calls  the  "8th  lien* 
described  as  "the  debts  secured  by  deed  of 
trust  from  Shultz  to  Linkenhoker,  dated  3rd 
May,  1878,  with  the  various  amounts  aggre* 
gating  $20,292.95."  From  this  sum  be 
deducts  $4,980,  showing  a  remainder  of  $15,- 
312.95.  It  is  impossible  to  ascertain  with  cer- 
tainty from  any  thing  on  the  face  of  the 
report  on  what  account  this  deduction  was 
made,  but  it  is  supposed  that  it  was  for  the 
amount  of  the  judgments  included  in  the 
deed  of  trust,  though  calculation  would  seem 
to  show  a  material  variance  between  the  sum 
of  the  judgments  and  the  amount  deducted. 
This  aggregate  of  the  debts  secured  by  the 
deed  of  trust  is  evidently  made  up  of  the 


the  adjndpred  cases  are  referred  to  in  the  !  principal  sums  mentioned  in  the  deed,  with- 
opinion  in  Horton  &  als.  z'.  Bond,  28  Gratt.  |  out  the  addition  of  interest.  Now.  looking 
815.  822.  See  also  Simmons  v.  Lyles  &  als.,    to   the   deed   to   ascertain   what   debts   are 
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secured,    we    find    great    uncertainty. 

579  *They   arc    numerous   and    variously 
evidenced  by  judgments,  bonds,  notes 

and  open  accounts.  The  deed  professes  to 
state  the  amounts  "approximately"  only.  In 
the  enumeration,  the  debts  are  generally  de- 
scribed as  "about"  the  sum  stated,  and  in 
most  instances  no  dates  are  given,  so  as  to 
show  when  the  debts  were  contracted  or 
when  they  are  payable.  It  was  just  this  kind 
of  uncertainty,  that,  in  the  opinion  *  of  this 
court,  in  Wilkins  v.  Gordon  &  wife,  11 
Leigh  547,  rendered  it  improper  in  a  trustee 
to  make  sale;  and  it  was  one  of  the  objects 
of  the  order  of  reference  in  the  present  case 
to  remove  this  uncertainty.  The  commis- 
sioner should  have  enquired  into  each  one  of 
these  debts  and  ascertained  and  reported 
definitely  whether  it  was  owing,  and  if  so, 
the  amount  of  it,  principal  and  interest.  In 
this  way  only  could  he  have  furnished  the 
necessary  information  to  the  court  and  the 
parties.  As  to  these  debts  (the  judgments 
excepted)  the  report  gave  no  material  aid  in 
their  ascertainment,  and  as  to  them  the  en- 
quiry as  made  by  the  commissioner,  had 
as  well  not  been  ordered.  The  report  is  in 
other  respects  defective  and  imperfect.  It  is 
not  necessary  to  go  further  into  particulars. 
The  decree  confirming  it  carries  on  its  face 
evidence  that  it  ought  not  to  have  been  con- 
firmed: for,  notwithstanding  the  confirma- 
tion, it  provides  in  terms,  "that  the  defend- 
ants or  such  of  them  as  may  desire  it,  have 
leave  to  have  said  report  recommitted  to 
the  said  master,  in  order  that  may  after  hav- 
ing given  notice  as  specified  in  the  former 
decree,  take  evidence  as  to  any  payment, 
release  or  satisfaction  of  any  of  the  judg- 
ments in  the  report  mentioned,  or  of  any  of 
the  debts  in  the  several  deeds  of  trust  set 
forth,  and  ascertain,  state  and  report  any 
other  matters  which  the  parties,  or  their 
counsel,  or  any  of  them,  may  require,  or 
as  may  be  deemed  pertinent  to  the 
master."    Instead    of    confirming   the 

580  *report  and  ordering  a  sale,  the  cir- 
cuit court  should  have  sustained  the 

exceptions  of  the  appellant  and  recommitted 
the  report. 

But  if  a  decree  confirming  the  report  and 
ordering  a  sale  had  been  proper,  still  the 
decree  entered  is  erroneous. 

It  appears  by  the  answer  of  Shultz,  that 
the  judgment  of  Hansbrough  (complainant 
below.)  was  for  a  debt  originally  owinj?  by 
Shultz  to  Ann  S.  Gorgas.  with  whom  Hans- 
brough, after  the  debt  was  contracted,  in- 
termarried, and  after  marriage  he  took  the 
bond  of  Shultz  for  the  debt  payable  to  him- 
self, and  recovered  judgment  upon  it.  It  was 
contracted  for  the  purchase  of  a  tract  of 
land  known  in  the  nroceedings  as  the  "re- 
treat" property,  sold  by  Mrs.  Gorgas  to 
Shultz  and  conveyed  to  him  by  deed  on  the 
face  of  which  a  lien  was  retained  for  the 
deferred  installment  of  the  purchase  money, 
which  was  the  greater  part.  This  deed  is  ex- 
hibited with  the  answer  and  shows  the  re- 
tention of  the  lien.  After  the  recovery  of  the 
judgment  and  before  the  deeds  of  tru«t  which 
have  been  referred  to  were  given,  this  land 


was  sold  by  Shultz  to  the  appellee  Harri- 
son Robertson,  the  latter  undertaking  to 
pay  the  Gorgas  debt,  principal  and  interest, 
in  discharge  of  the  lien  retained  on  the  lana 
by  Mrs.  Gorgas.  This  undertaking  of  Rob- 
ertson is  recited  in  the  deed  conveying  the 
land  from  Shultz  to  him.  The  statements  so 
far  of  the  answer  of  Shultz  are  responsive 
to  the  bill  and  especially  to  the  fourth  special 
interrogatory  therein  propounded  to  him 
concerning  the  real  estate  aliened,  requiring 
him  to  disclose  "to  whom,  when  and  how 
and  for  what  considerations,  he  aliened  any 
portions  thereof." 

When  a  bill  calls  for  a  material  disclosure 
from  the  defendant  on  oath  and  the  defendant 

in  his  answer  on  oath  makes  such  dis- 
581     closure   fully  and  unequivocally,   ♦the 

answer  to  the  extent  of  such  disclosure, 
is  as  much  responsive  as  when  it  expressly 
and  positively  denies  material  allegations  in 
the  bill,  which  the  defendant  is  called  upon 
to  answer;  and  in  either  case,  it  is  an  ele- 
mentary principle  in  equity  jurisprudence, 
that  the  answer,  as  far  as  it  is  responsive, 
is  evidence  for  the  respondent,  and  its  state- 
ments so  far  must  be  taken  againl^  the  com- 
plainant as  true  unless  overcome  by  the 
requisite  proof.  Fant  v.  Miller  &  Mayhew, 
17  Gratt.  187;  Shurtz  &  als.  v.  Johnson  & 
als.,  28  Gratt.  657,  663. 

There  is  no  evidence  controverting  these 
stati\ments  of  the  answer.  On  the  contrary, 
they  are  to  a  certain  extent  corroborated  by 
the  deeds  already  referred  to,  and  a  copy  of 
the  deed  to  Robertson  was  exhibited  by  the 
complainant  and  filed  with  his  bill.  Mr. 
Robertson  in  his  answer,  does  not  in  express 
terms  refer  to  the  contract  with  Shultz  as 
set  out  in  the  answer  of  the  latter,  but  he 
impliedly  recognizes  it  by  referring  for  his 
title  to  the  deed  from  Shultz,  which  on  its 
face  sets   out   Robertson's   engagement. 

From  this  proof  it  appears,  that  the  appellee 
Hansbrough  has  two  securities  for  his  debt; 
first,  a  specific  lien  by  virtue  of  the  deed  from 
Gorgas  to  Shultz  on  the  land  subsequently 
conveyed  by  the  latter  to  Robertson,  and 
second,  a  general  lien  by  judgment  on  that 
land,  and  also  on  all  the  other  lands  aliened 
by  Shultz,  while  the  only  security  held  bv  the 
appellant  JolliflFe  and  the  creditors  at  large 
embraced  with  him  in  the  deed  of  trust  to 
Linkenhoker  of  May  3rd,  1878,  is  by  virtue  of 
the  last-named  deed  in  which  the  land  pre- 
vimisly  conveyed  toiRobertson  "is  not  included. 
It  is  a  rule  in  equity,  said  to  be  well  estab- 
lished in  this  country,  that  where  one  has  a 
lien  upon  two  funds  and  another  a  posterior 
lien  upon  only  one  of  them,  the  former  will 
be  compelled  first  to  exhaust  the  subject  of 

his  exclusive  lien,  and  will  be  permitted 
589     to   *resort  to   the   other  only  for   the 

deficiency;  but  this  rule  is  generally 
applied,  it  seems,  only  in  cases  where  to 
compel  a  resort  to  the  singly  charged  fund 
would  not  be  productive  of  anv  additional 
risk,  injury  or  delay  to  the  double  creditor. 
Adams'  "Equity  (6th  Amer.  Ed.)  272  (side 
paee)  note  1,  and  authorities  there  cited. 
This  cqviity,  however,  has  no  existence,  a% 
again  *  a  bona  fide  purchaser,  in  favor  of  a 
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creditor  who  has  no  lien  on  the  land  sold, 
unless  such  equity  springs  out  of  some  special 
provision  of  the  contract  between  the  pur- 
chaser and  the  vendor.  In  the  absence  of 
stipulations  to  the  contrary,  the  purchaser 
of  a  clear  title  has  the  right  to  require  his 
vendor  to  remove  all  encumbrances  from 
the  land,  and  this  equity  is  prior  and  para- 
mount to  the  equity  of  any  creditor  acquir- 
ing a  subsequent  lien  on  other  lands  of  the 
vendor  to  have  the  securities  marshalled  for 
his   relief  against  the  purchaser. 

But  where  the  purchaser  buys  subject  to 
an  existing  encumbrance,  or  undertakes  to 
pay  it  off  in  satisfaction  of  the  purchase 
money  due  his  vendor,  the  case  is  very  dif- 
ferent. He  thus  becomes  the  principal 
debtor  and  as  between  himself  and  the 
vendor  at  least,  he  is  primarily  bound  to 
discharge  the  encumbrance,  and  the  vendor 
having  a  right  as  against  him  to  require  the 
obligation  to  be  performed,  the  subsequent 
encumbrancer  is  entitled  to  stand  in  the 
vendor's  shoes  and  have  his  equities  admin- 
istered for  his  relief.  Aldrich  v.  Cooper.  2 
Lead.  Cas.  Eq..  Part  1.  (4th  Ed.),  270,  271, 
273,  et  seq.  and  cases  there  cited. 

And  such  is  the  case  before  us.  Robertson, 
under  his  contract  with  Schultz,  is  bound  to 
pay  the  Gorgas  debt,  now  held  by  Hans- 
brou^h.  In  his  relation  to  Shultz,  he  is  the 
principal  debtor  and  Shultz  surety  only,  and 
the  latter  and  the  creditors  who  suc- 
583  ceed  to  *his  equities,  have  the  right  to 
require  the  land  held  by  Robertson  to 
be  subjected  to  the  satisfaction  of  tlie  lien 
which  rests  upon  it  in  exoneration  of  the 
lands  subsequently  aliened  by  Shultz  and  en- 
cumbered by  the  deeds  of  trust.  Buchanan 
V.  Clark,  10  Gratt.  164.  See  also  the  reasoning 
of  Judge  Tucker  in  Douglass  v.  Fagg.  8  Le- 
igh 688.  602,  603;  notes  to  Dering  v.  Earl  of 
Winchelsea,  1  Lead.  Cas.  Eq.,  Part  I.  (4th 
Amer.  Ed.).  147.  Hansbrough,  the  judgment 
creditor,  cannot  complain  of  this.  It  does  not 
prejudice  his  rights.  It  imposes  no  addi- 
tional hazard,  inconvenience,  or  delay  upon 
him.  He  filed  his  bill  against  all  the  alienees 
and  asked  that  all  the  lands  aliened,  as  far  as 
necessary,  should  be  subjected  to  the  satis- 
faction of  his  judgment.  The  alienees  are  all 
before  the  court,  and  it  is  the  plainest  equity 
imaginable,  that  the  land  primarily  bound 
should  be  first  subjected.  If  the  lands  con- 
veyed by  the  trust  deed  of  May  3, 1878,  were 
first  sold,  after  satisfaction  of  the  complain- 
ant's judgment,  the  trust  deed  creditors  would 
be  entitled  to  be  substituted  for  relief  against 
the  land  held  by  Robertson,  or  such  of  the 
proceeds  as  remained  after  satisfaction  of 
Hansbrough's  judgment.  There  is  every  rea- 
son therefore  why  the  land  sold  to  Robert- 
son shall  be  subiected  in  the  first  instance. 

The  statute  (Code  of  1873,  ch.  182,  §  10) 
declaring  the  order  in  which  aliened  lands 
shall  be  liable,  must  be  construed  so  as  to 
harmonize  with  the  equities  which  have  been 
considered.  It  could  never  have  been  in- 
tended by  the  legislature  to  subvert  equi- 
ties at  once  so  potent  and  so  obvious. 

There  is  nothing  in  the  record  showing 
that  the  lien  reserved  by  the  deed  of  Mrs. 


Gorgas  has  ever  been   released.  The  mere 

taking  of  the  bond  by  Hansbrough  for  the 

same    debt   would    not    of   itself    operate   a 

release^   and    the    lien   is   subsequently 

584  recognized  in  the  deed  *f  rom  Shultz  to 
Robertson  as  existing.  See  opinion  of 

Judge  Staples  in  Coles -t'.  Withers  &  als^ 
supra  186,  and  authorities  there  cited.  But 
even  if  the  lien  under  the  deed  has  been  re- 
leased, the  result  would  not  be  changed 
There  is  still  the  judgment  lien  and  the 
agreement  of  Robertson  to  pay  the  debt. 

The  decree  of  the  circuit  court  must  be 
reversed,  and  the  cause  remanded  with  di- 
rections to  recommit  the  commissioners  re- 
port, and  in  any  sale  of  the  lands  which 
may  hereafter  be  ordered,  the  land  con- 
veyed to  Robertson  must  be  subjected  be- 
fore  the   lands   subsequently   aliened. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  land  con- 
veyed by  the  appellant,  Joseph  H.  Shultz,  to 
the  appellee,  Harrison  Robertson,  by  deed 
bearing  date  on  the  22d  day  of  May,  1877,  a 
copy  of  which  deed  is  made  an  exhibit  in  this 
cause,  is  first  liable  to  the  satisfaction  of  the 
judgment  of  the  appellee,  Hiram  Hans- 
brough, and  should  be  subjected  thereto  be- 
fore the  other  lands  aliened  by  said  Shultz 
should  be  resorted  to  for  that  purpose. 

But  the  court  is  further  of  opinion,  that 
the  debts  and  the  amounts  thereof  chargeable 
of  said  lands,  and  especially  the  debts  secured 
by  the  deed  of  trust  to  Lewis  Linkenhoker, 
trustee,  dated  May  3d,  1878,  are  not  ascer- 
tained and  determined  by  the  report  of 
Commissioner  Simmons  and  the  decree 
aforesaid  with  such  certainty  as  to  autho- 
rize a  sale  of  said  lands,  and  the  said  decree 
was  therefore  premature,  and  is  erro- 

585  neous   *in   ordering  such   sale  before 
the   said   debts   and   amounts   thereof 

had  been  so  ascertained  and  determined  as 
aforesaid. 

Therefore,  it  is  decreed  and  ordered  that 
the  said  decree  be  reversed  and  annulled. 
and  that  the  appellants  recover  against  the 
appellee,  Hiram  Hansbrough,  their  costs  by 
them  expended  in  the  prosecution  of  the 
appeal  aforesaid  here;  and  this  court  now 
proceeding  to  render  such  decree  as  the  said 
circuit  court  ought  to  have  rendered,  it  is 
further  decreed  and  ordered  that  the  first 
and  third  exceptions  of  William  Jolliffe  to 
the  report  of  Commissioner  Simmons  be 
sustained,  and  that  said  report  be  recom- 
mitted to  one  of  the  commissioners  of  the 
said  circuit  court  with  instructions,  afier 
giving  notice  to  the  part.es,  to  make  further 
enquiries  into  the  matters  embraced  in  the 
other  exceptions  of  said  JolliflFe  to  said  re- 
port, (this  court  not  determining  any  ques- 
tions raised  by  the  last-named  exceptions^. 
and  also  into  the  several  debts  aforesaid, 
and  ascertain  the  dates  and  amounts* thereof, 
principal  and  interest,  whether  owing  and 
to  whom,  and  restate  the  accounts  ordered 
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by  the  decree  in  this  cause  rendered  on  the 
17th  day  of  February,  1879,  and  make  re- 
port to  the  said  circuit  court.  And  it  is  fur- 
ther decreed  and  ordered  that  in  hereafter 
ordering  any  sale  of  the  said  lands  that  may 
be  necessary,  the  said  circuit  court  shall 
order  the  land  aforesaid  conveyed  to  the 
said  Harrison  Robertson  to  be  sold  to 
satisfy  the  judgment  of  the  appellee  Hiram 
Hansbrough,  in  the  bill  and  proceedings 
mentioned,  first  and  before  sale  shall  be 
made  for  that  purpose  of  the  lands  subse- 
quently aliened  by  the  said  Shultz. 
Decree  reversed. 


♦Gilbert  v.  Washington  City,  Vir- 
ginia   Midland    and    Great    Southern 
Railroad    Company. 

[1   Am.  &   Eng.   R.    Cas.   473.] 

September    Term,    1880,    Staunton. 

Ratlroadfl — Receiver* — Power*  of  Court 
Appointing.* — A  court  of  equity  having  in 
charge  the  mortgaged  property  of  a  railroad  com- 
pany,   is    authorized    to    do    all    acts' that    may    be 
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court,  is  the  property  of  a  company,  constituted  by 
the  consolidation  of  three  railroad  companies,  all 
of  which  had  before  the  consolidation  issued  their 
bonds  and  executed  mortgages  on  their  property  to 
secure  them.  The  court  may  direct  the  property 
of  the  consolidated  company  to  be  sold  as  a  whole; 
and  afterwards  fix  the  amount  to  be  paid  to  the 
several    holders    of   the    bonds    and    mortgages,    on 

the   respective  roads. 
5g7     *IV.    Sante — ^Bonds — Interest  Coupon* — 

Eflect.f — One  of  the  railroad  companies  not 
having  been  able  to  pay  the  interest  on  their 
bonds,  gave  to  the  holders  of  the  interest  coupons 
the  coupon  bonds  of  the  company  for  the  amount 
of   said  interest.     Held: 

1.  This  was  not  a  novation  of  the  debt  for  the 
interest;  and  these  bonds  are  secured  by  the 
mortgage. 

2.  The  coupons  for  interest  bore  interest  from  the 
time   they   were    payable. 

This  was  an  appeal  by  Frederick  E.  Gibert 
from  a  decree  of  the  circuit  court  of  Alexan- 
dria, made  on  the  13th  day  of  February,  1880, 
in  a  cause  depending  in  said  court  in  which 
John  C.  Graham,  in  behalf  of  himself  and 
all  other  creditors  of  the  Washington  City, 
Virginia  Midland  and  Great  Southern  Rail- 


necessary-wilhin    its   corporate   power-^o   preserve  |  '^    Company,    was    plaintiff,    and    the    said 

company  was  defendant.  Gibert  who  filed 
his  petition  in  said  suit  as  a  creditor  by 
bonds  issued  by  the  Orange  and  Alexandria 
railroad  company,  obtained  from  this  court 
an  appeal  from  the  decree  of  the  circuit 
court  of  Alexandria,  which  directed  a  sale  of 
the  property  and  franchises  of  the  said  de- 
fendant company.  The  ^se  is  stated  by 
Judge   Christian  in  his  opinion. 


the  property  and  give  it  additional  value,  not  only 
for  the  beneht  of  the  lien  creditors,  but  also 
for  the  benefit  of  the  company,  whose  possession  the 
court  has  displaced  by  the  appointment  of  a  re- 
ceiver, and  by  taking  into  its  own  hands  the  prop- 
erty, rights,  works  and  franchises  of  the  company. 
Any  acts,  it  would  seem,  necessary  for  the  protec- 
tion and  preservation  of  the  property,  is  a  legitimate 
and  proper  act,  and  whatever  is  manifestly  appro- 
priate to  such  preservation,  or  to  the  enhancement 
of  the  value  of  the  property,  not  in  excess  of  the 
powers  of  the  corporation,  will  always  be  upheld 
and  enforced  by  the  courts. 

II.  Same — Same — Same — Lease  of  Other 
Road. — In  such  a  case  the  court  may  authorize 
the  receiver  to  take  a  lease  of  another  railroad, 
where  it  is  manifestly  for  the  interest  of  the  cred- 
itors and  the  company.  And  so  on  like  conditions 
the  court  may  authorize  its  receiver  to  contribute 
oat  oi  the  accrued  revenues  in  his  hands,  to  the 
building   of  another  railroad. 

III.  Same — Same^Samc — Sale  of  Consol- 
idated  Road. — The   roads   in   the    hands   of   the 


♦See  Smith's  Ex'x  v.  W.  C,  etc.,  R.  Co.,  33  Gratt. 
617;  Williamson's  Adm'r  v.  W.  C,  etc.,  K.  Co.,  33 
Gratt.  624;  Brown  v.  Point  Pleasant,  36  W.  Va.  299. 

Reeelvem — ^Appointment. — As  to  power  of 
court  to  appoint  receiver,  see  Karn  &  Hickson  v. 
Rorcr  Iron  Co.,  86  Va.  754. 

L.len« — Priority. — See,  as  to  relative  priority  of 
execution  creditors,  and  niortgage  creditors.  First 
Nat.  Bank  v.  Anderson,  75  Va.  250;  Boston  &  Co.  v. 
C.  &  O.  R.  Co.,  76  Va.  180;  1  Min.  Inst.  (4th  Ed.) 
604,   605. 

Mortffflurea  —  After-Acqnlred  Property.— 
Sec  1   Min.  Inst.  (4th  Ed.)  600  et  seq. 

Railroad— Mortflfasea—Rlirlit  of  Mort- 
Saipee  to  Prollta. — The  law  is  now  well  settled 
that  until  possession  of  the  trust  subject  is  taken  by 
trustee,  or  by  proper  judicial  authority,  the  grantor  is 
entitled  to  the  profits.  When  possession  is  thus  taken, 
the  trustee  becomes  entitled  to  the  profits,  but  only  to 
such  as  thereafter  accrue.  Frayser's  Adm'r  v.  R.  & 
A.  R.  Co.,  81  Va.  388;  1  Min.  Inst.   (4th  Ed.)  604. 


F.  L.  Smith,  I.  H.  Carrington  and  Wm. 
W.   Gordon,  for  the  appellant. 

James  Alfred  Jones  and  William  J.  Rob- 
ertson, for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  case  is  before  us  on  appeal  from  a 
decree  of  the  circuit  court  of  the  city  of 
Alexandria.  The  case  under  ordinary  circum- 
stances would  have  been  heard  by  this  court 
sitting  at  Richmond,  it  properly  be- 
588  longing  ♦there,  but  on  motion  of  ap- 
pellees, in  order  to  have  a  speedy  decis- 
ion of  the  case,  it  was  transferred  to  the 
court  here.  The  court  recognizing  the  im- 
portance, both  to  the  bondholders  and  all 
other  claimants,  as  well  as  the  great  public  in- 
terests involved,  in  putting  an  end  to  con- 
troversies arising  with  respect  to  this,  one  of 
the  most  important  railroad  lines  in  the 
State,  has  carefully  considered  the  numerous 
questions  presented  by  the  record,  and  has 

tDebta — Novation  —  Dl»cb«r«re.  —  No      mere 


change  in  the  form  of  the  evidence  of  a  debt  secured 
by  mortgage,  deed  of  trust,  or  a  vendor's  Hen,  will 
operate  to  discharge  the  debt,  unless  so  intended  by 
the  parties.  Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah 
Val.  R.  Co.,  86  Va.   1,  38  Am.  &  Eng.  R.  Cas.  559. 

Ren^O^al  of  Cau«e«.— The  principal  case  is  cited 
in  sup»^ft  of  th«  proposition  that  the  court  of  appeals 
*ias  Dr.  r  to  transfer  a  case  from  one  of  its  places  of 
sessi  J''*'       another  in  LilUenfcld's  Case,  92  Va.  820. 
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arrived  at  its  conclusions  at  the  earliest 
practicable  period,  consistent  with  the  press- 
ing duties  of  the  court  here;  only  taking 
time  enough  to  examine  carefully  the  large 
and  voluminous  record  (covering  over  a 
thousand  pages  of  printed  matter),  and  will 
now  proceed  to  give  its  conclusions  upon 
the  whole  case  as  it  comes  before  us. 

Before  proceeding,  however,  to  discuss 
the  questions  involved,  it  is  necessary  and 
proper  to  give  a  brief  history  of  the  pro- 
ceedings in  the  cause. 

The  original  bill  was  filed  by  John  C.  Gra- 
ham, who  was  the  holder  of  second  and  third 
mortgage  bonds  of  the  Orange  and  Alexan- 
dria railroad  company.  Default  having  been 
made  in  the  payment  of  both  principal  and 
interest  of  his  bonds  which  were  then  due, 
he  brought  his  suit  on  the  seventh  of  June, 
1876,  in  the  circuit  court  of  Alexandria,  in 
behalf  of  himself  and  all  other  creditors  of 
the  "Washington  City,  Virginia  Midland 
and  Great  Southern  Railroad  Company;" 
which  company  by  virtue  of  the  powers 
vested  in  it,  had  assumed  the  indebtedness 
and  taken  the  assets  of  the  Orange  and 
Alexandria  railroad  company. 

The  bill  set  forth  the  plaintiff's  debts,  the 
deed  securing  them,  and  all  other  deeds  of 
trust  on  the  property  of  said  company,  or 
any  division  thereof:  copies  of  these  deeds 

were  filed  with  the  plaintiff's  bill. 
589  ♦The  bill  set  forth  in  detail,  how  the 
said  defendant  corporation  was  created, 
and  of  what  its  property  consisted.  It  fur- 
ther set  forth  the  consolidation  of  the  Orange 
ard  Alexandria  railroad  company  with  the 
Manassas  Gap  railroad  company,  as  consti- 
tuting the  Orange  and  Alexandria  and  Ma- 
nassas railroad  company,  and  the  subsequent 
consolidation  of  the  Orange,  Alexandria  and 
Manassas  railroad  company,  with  the  Lynch- 
burg and  Danville  railroad  company,  which 
constituted,  under  the  acts  of  consolidation, 
the  said  Washington  City,  Virginia  Midland 
and  Great  Southern  Railroad  Company. 

The  bill  further  alleged  the  insolvency  of 
said  company,  and  that  default  had  been 
made  under  each  of  said  mortgage  deeds, 
fil^d  with  the  bill,  both  as  to  principal  and 
interest. 

The  bill  referring  to  the  several  mortgage 
deeds,  alleges  that  according  to  the  terms  of 
said  deeds,  the  beneficiaries  thereunder  are 
entitled  to  foreclose  the  same,  and  cause  sale 
of  said  property  to  be  made,  for  the  purpose 
of  satisfying  said  debts;  hut  that  owing  to 
the  complicated  and  conflicting  nature  of 
the  claims  and  liens  existing  against  said 
company  and  its  property,  it  was  impossible 
for  the  trustees  in  said  deeds  properly  to  ad- 
minister the  trusts  imposed  upon  them  by 
said  deeds,  until  the  conflictinpr  claims  and 
liens  have  been  adjusted  as  to  their  amounts 
and  priorities,  by  the  intervention  and  aid 
of  a  court  of  equity. 

The  bill  further  alleges  that  no  sale  can 
be  prooerly  or  judiciously  made  until  such 
an  account  has  been  ordered  and  taken  as 
will  ascertain  the  exact  status  of  such  liens, 
their  priorities,  and  the  property  to  which 
the  same  will  attach. 


The  bill  further  charges  that  there  were 
numerous  outstanding  judgments  and  exe- 
cutions   against   said    company,    and     that 
levies   were  being  made   upon   prop- 

590  erty  ♦which  should   properly   be   ^>- 
plied    to    the    debts    secured    by    the 

deeds  of    trust  on  said  road  and  its    divisions. 

The  prayer  of  the  bill  was,  for  an  injunc- 
tion to  restrain  the  said  company  from  fur- 
ther operating  or  controlling  the  said  road, 
and  that  a  receiver  should  be  appointed  by 
the  court,  to  take  charge  of  the  assets  of 
the  said  company,  under  the  direction  of 
the  court. 

The  bill  further  prayed  for  certain  ac- 
counts to  be  taken,  and  for  a  sale  of  the 
property  upon  such  terms  and  in  such  man- 
ner as  may  best  promote  the  welfare  of  all 
parties  interested  therein,  and  for  a  proper 
distribution  of  the  proceeds  of  such  sale, 
and  for  general  relief. 

After  the  filing  of  said  bill  by  the  plain- 
tiff Graham,  many  parties,  creditors  by 
bond  and  otherwise,  filed  their  petitions  in 
the  same  cause,  asserting  their  several 
claims  against  the  defendant  corporation, 
and  uniting  with  the  original  plaintiff  in  the 
prayer  for  the  appointment  of  a  receiver, 
and  the  sale  of  the  property. 

An  injunction  was  awarded  as  prayed  for, 
and  John  S.  Barbour,  Esq.,  was  appointed 
receiver  of  the  road.  A  decree  was  entered, 
defining  his  powers  as  receiver.  An  inven- 
tory was  ordered  of  the  property  of  the 
defendant  corporation,  and  the  receiver  di- 
rected to  account  monthly  before  a  commis- 
sioner of  the  court. 

At  the  November  term,  1876.  the  bill  was 
taken  for  confessed  as  to  all  the  defendants, 
and  a  general  account  was  ordered  accord- 
ing to  the  prayer  of  the  bill. 

"First.  An  account  showing  of  what  prop- 
erty, real  and  personal,  rights  and  fran- 
chises, the  said  defendant  corporation  was 
seized  and  possessed. 

"Second.  An  account  of  all  liens  of  every 
kind,  whether  created  by  deed,  judg- 

591  ment,  or  otherwise,  ♦resting  upon  said 
property   or  franchises,   or   any  part 

thereof,  how  the  same  was  created,  and  how 
evidenced,  and  upon  what  portions  of  said 
property  the  said  liens  respectively  rest,  the 
amount,  order  and  priorities  of  the  debts 
secured  or  evidenced  bv  said  liens,  when  the 
said  debts  were  or  will  be  due,  and  up  to 
what  Hate  interest  has  been  paid  thereon, 

"Third.  What  debts  are  due  by  said  com- 
pany other  than  those  secured  by  said  liens, 
the  amount  thereof,  how  evidenced,  and  tc 
whom  due.  This"  account  to  show  specific- 
ally, as  far  as  possible,  the  consideration  of 
said  debts,  classifying  and  reporting  sepa- 
rately: 1st.  The  amounts  due  by  way  of 
wages,  salaries  or  fees  tQ  the  laborers,  serv- 
ants*, agents  and  employees  of  said  company 
prior  to  June  1st.  1876;  showin«5  which  w 
said  amounts  are  now  held  by  the  laborers, 
servants,  agents  or  employees  who  per- 
formed the  services  for  which  said  debts 
were  contracted,  and  which  are  held  by  the 
assignees  of  such  persons;  and  as  to  the 
debts  so  held  by  assignees,  what  considera- 
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tion  was  paid  by  said  assignees  therefor. 
2nd.  The  amount  due  for  supplies  furnished 
said  company  prior  to  said  1st  day  of  June, 
1876,  and  to  whom  said  sums  are  due. 

"Fourth.  An  account  showing  whether 
any,  and  if  any,  what  contract  of  lease  has 
been  heretofore  made  between  the  said  de- 
fendant company  and  the  Baltimore  &  Ohio 
railroad  company,  whereby  any  part  of  the 
property,  rights  or  franchises  of  said  de- 
fendant company  have  been  placed  in  the 
possession  of  said  B.  &  O.  R.  R.  Co.;  what 
the  terms  of  said  lease;  what  amount  is  due 
thereon;  how  the  rent  reserved  thereunder 
has  been  heretofore  paid;  filing  with  his 
report  under  this  order  a  copy  of  said  lease 
and  any  papers  connected  therewith. 

"Fifth.    An    account    showing,   as    far   as 


ditions  of  said  combination,  and  styled  ''A 
scheme  for  reorganization  of  the  W.  C,  V. 
M.  &  G.  S.  R.  R.  Co.,"  which  he  prayed  to  be 
read  as  part  of  his  petition.  He  complains 
that  by  said  scheme  it  was  proposed  to  issue 
to  the  Baltimore  and  Ohio  railroad  com- 
pany, bonds  to  the  amount  of  $263,405.97  to 
be  secured  by  a  mortgage  equal  in  dignity 
with  the  lien  of  petitioner's  bonds  and 
thereby  greatly  lessening  and  depreciating 
the  value  of  his  mortgage  bonds. 

Upon  this  petition  he  was  admitted  a  party 
plaintiff  to  this  suit,  by  a  decree  entered  on 
the  27th  of  September,  1879.  By  that  decree 
there  were  certain  further  directions  to  Com* 
missioner  Shepperd  to  make  further  enquir- 
ies, and  there  was  also  a  confirmation  of  the 
report  of   Receiver  Barbour  approving  the 


practicable,  the  net  revenues  of  each  of  .  agreements  made  with  the  "Charlottesville 
099    the  divisions  of  the  road  *of  the  said    and  Rapidan  railroad  company."  which  will 


defendant  company,  conveyed  respec 
tively  in  the  different  deeds  of  trust,  to-wit: 
the  divisions  lying  between  the  city  of  Alex- 
andria and  the  city  of  Lynchbui-g,  between 
the  city  of  Lynchburg  and  the  city  of  Dan- 
ville, and  between*  the  town  of  Manassas  and 
the^  town  of  Harrisonburg,  charging  each 
division  with  the  cost  of  running  and  keep- 
ing the  same  in  repair,  the  interest  on  such 
liens  as  exist  thereon,  and  its  proportionate 
part  of  the  general  expenses  of  said  road, 
and  crediting  it  with  the  receipts  thereon, 
and  its  proportionate  part  of  the  receipts 
of  said  road  from  through  freight  and 
travel:  the  account  to  commence  on  first  day 
of  December.  1876.  And  the  said  commis- 
sioner is  further  ordered  to  make  a  further 
statement  showing  a  like  division  of  re- 
ceipts and  expenditures  applicable  to  said 
several  divisions  of  said  road,  as  far  as  the 
same  is  practicable,  for  the  period  of  time 
between  the  date  of  the  appointment  of  said 
receiver  and  the  1st  of  December,  1876." 

Under  this  order  for  accounts,  as  above 
set  forth,  Commissioner  Shepperd  filed  an 
elaborate  report,  with  accompanying  de- 
positions and  papers,  covering  hundreds  of 
pages  of  the  printed  record.  It  is  not  neces- 
sary to  refer  in  detail  at  this  point,  to  said 
report,  but  so  much  of  it  will  be  noticed 
hereafter,  as  affects  in  anywise  the  ques- 
tions we  have  to  determine. 

On  the  24th  of  September,  1879.  the  ap- 
pellant. Frederick  E.  Gibert.  filed  his  peti- 
tion, and  for  the  first  time  became  a  party 
to  this  suit. 

That  petition  in  substance  alleged  that  he 
-was  the  owner  of  the  second  and  third  mort- 
^atre  bonds  of  the  Orange  and  Alexandria 
railroad  company,  to  the  amount  of  $60,000, 
specifying  the  numbers  and  denominations 

of  said  bonds  so  held  by  him. 
593  *He  alleged  that  there  was  a  com- 
bination among  certain  of  the  creditors 
of  the  defendant  corporation  in  this  suit,  for 
the  sale  and  purchase  of  the  property  of  said 
company,  upon  which  his  bonds  were  a  lien, 
and  which  combination,  if  carried  to  a  suc- 
cessful termination  would  work  great  wrong 
and  injury  to  the  petitioner,  and  prove  most 
oppressive  to  him.  He  filed  with  his  said 
petition  a  paper  showing  the  terms  and  con- 
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be  noticed  in  another  part  of  this  opinion. 

On  the  13th  of  February,  1880,  the  circuit 
court  entered  an  elaborate  decree  in  which 
it  passed  upon  the  various  claims  reported 
by  Commissioner  Shepperd,  and  upon  the 
various  liens  upon  the  different  divisions  of 
said  railroad  and  their  priorities.  That  de- 
cree contained  the  following  provisions, 
which  are  all  that  it  is  now  necessary  to 
refer  to,  to-wit: 

"It  appearing  that  the  property  of  the  de- 
fendant corporation  liable  to  said  liens  ^nd 
subject  to  sale  as  hereinbefore  set  forth,  can- 
not be  otherwise  sold  to  advantage 
594  ♦and  without  prejudice  to  the  interests 
of  the  several  liens  and  the  beneficiaries 
thereunder,  the  court  doth  adjudge,  order 
and  decree  that  the  rights,  franchises,  prop- 
erty and  works  of  the  defendant  corporation 
as  specifically  set  forth  in  the  37th  section  of 
this  decree,  be  sold  as  an  entirety  free  and 
discharged  of  and  from  the  liens  and  encum- 
brances of  the  said  several  deeds  of  trust  and 
judgments  hereinbefore  found  and  recited, 
and  any  and  all  other  liens  thereon:  and 
when  the  sale  herein  ordered  shall  have  been 
made  and  confirmed  by  this  court,  all  claims 
and  equities  of  redemption  of  the  several 
lienholders  in  the  order  of  their  subordina- 
tion, and  of  the  defendant  company,  or  of 
any  of  the  companies  consolidated  into  it, 
shall  be  forever  determined  and  barred:  and 
as  the  defendant  corporation  has  this  day 
filed  in  the  papers  in  this  cause  an  express 
waiver  in  writing  of  a  day  for  payment  and 
confessed  its  inability  to  pay  the  amount  of 
principal  and  interest  for  which  it  is  now 
in  default,  the  said  sale  shall  be  made  with- 
out further  delay,  and  without  granting  any 
such  day  for  payment. 

"And  the  court  doth  adjudge,  order  and 
decree  that  John  S.  Barbour  who  is  appointed 
commissioner  for  that  purpose,  do  make  the 
sale  provided  for  in  the  last  section,  and  do 
sell  the  rights,  privileges,  property,  and 
works  of  the  defendant  corporation  as  set 
forth  in  the  37th  section  of  this  decree  as 
subject  to  sale  for  the  satisfaction  of  said 
liens  hereinbefore  enumerated  in  conformity 
to   the   directions  hereinafter   contained. 

"Such  sale  shall  be  made  by  the  commis- 
sioner ^*  pubUc  auction,  at  some  convenient 
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place  in  the  city  of  Alexandria,  in  the  State 
of  Virginia,  to  be  designated  by  him.  Notice 
of  the  time,  place  and  terms  thereof  shall  be 
given  by  an  advertisement  which  shall  be 
published  before  such  sale  at  least  once  a 
week  for  sixty  days,"  in  certain  newspapers 

therein  designated.  The  Baltimore 
595      *and  Ohio  railroad  company,  which  is 

the  holder  of  all  the  debts  secured, 
under  what  is  known  as  the  "gold  mort- 
gage," and  the  defendant  corporation  by 
counsel,  agreeing  that  such  shall  be  the  time 
and  character  of  said  advertisement. 

"The  terms  upon  which  said  commissioner 
shall  sell  said  property  shall  be  for  cash  as  to 
a  sum  of  money  equal  to  the  principal  and 
interest  of  all  the  bonds  secured  by  deeds  of 
trust  on  said  property  or  any  parts  thereof, 
except  those  secured  by  the  deed  of  trust  of 
the  defendant  corporation,  dated  on  the  1st 
of  May,  1873,  in  which  D.  H.  Miller,  Robert 
Garrett  and  John  W.  Burke  are  trustees,  and 
for  a  further  sum  of  cash  equal  to  the  past 
due  interest  on  the  debt  secured  by  that  deed; 
as  to  a  sum  equal  to  the  principal  of  the  debt 
which  has  been  heretofore  ascertained  to  be 
due  under  said  deed,  on  such  credit  as  will, 
meet  the  amount  of  said  debt  at  maturity, 
taking  care  that  as  to  such  deferred  payment 
provision  be  made  for  the  purchaser  to  so  pay 
interest  on  the  purchase  money  in  install- 
ments that  the  interest  so  to  be  paid  by  him 
shall  meet  the  coupons  for  interest  yet  to  fall 
due  on  said  principal;  and  as  to  the  residue 
of  the  purchase  money,  on  a  credit  of  one, 
two  and  three  years,  with  interest  from  date 
of  sale.  For  the  deferred  payments,  as  above 
provided,  the  commissioner  shall  take  the 
obligations  of  the  purchaser,  and  return  them 
with  his  report  of  sale,  when  the  court  will 
direct  how  the  payment  of  same  shall  be 
secured,  by  some  satisfactory  lien  on  the 
premises  sold.  Of  the  cash,  which  it  is  here- 
in provided  shall  be  required  on  the  sale  of 
said  property,  $200,000  shall  be  paid  to  the 
commissioner  within  five  days  after  said 
sale,  and  the  residue  shall  be  paid  by  the 
purchaser  upon  the  confirmation  of  said  sale 
in  such  manner  as  the  court  in  the  decree 

of   confirmation   may   direct." 
599  *The  decree  further  provided  that 

the  commissioner  of  sale  should  enter 
into  bond  in  the  penalty  of  $300,000,  with 
security  to  be  approved  by  the  clerk  of  the 
court,  conditioned  for  the  faithful  perform- 
ance of  his  duties  as  such  commissioner. 

It  was  from  this  decree  that  upon  the  pe- 
tition of  the  appellant  Gibert,  an  appeal 
was  awarded  by  one  of  the  judges  of  this 
'  court.  In  his  petition  for  appeal  there  are 
seventeen  assignments  of  error,  which  will 
now  be  noticed  seriatim: 

First  error  assigned. 
"That  the  O.  &  A.  R.  R.  Co.  being  in  arrears 
of  interest  upon  its  four  mortgages  in  or 
about  the  years  1865-7,  funded  the  coupons 
for  past  due  interest,  and  issued  to  the  hold- 
ers in  their  place  bonds  for  the  amounts  due 
thereon  respectively.  These  'funded  interest 
bonds'  amount  to  many  hundreds  of  thou- 
sands   of   dollars.    The    master    stated    the 


amount  of  such  securities,  and  reported 
them  as  liens  under  the  respective  mort- 
gages, and  the  court  confirmed  his  report 
and  so  decreed.  Your  petitioner  assigns  ^uch 
action  of  the  court  as  erroneous." 

It  was  urged  in  argument  here,  that  when 
the  holder  of  the  coupons  surrendered  them 
and  accepted  bonds  in  their  stead,  he  con- 
sented to  a. novation  of  the  contract;  that 
he  chose  to  receive  an  instrument  payable 
at  a  different  date  from  the  one  originally 
his,  and  that  the  legal  effect  of  the  transac- 
tion was  an  absolute  payment  and  discharge 
of  the  coupons. 

The  court  is  of  opinion  that  this  assign- 
ment of  error  is  not  well  taken.  In  the  first 
place,  there  is  no   evidence  in  the  record  that 
the  coupons  were  surrendered  by  the  holder* 
I  when  they  accepted  the  funded  interest 

597     ♦bonds.    We    cannot    presume,   in   the 
I  absence  of  proof,  that  such  surrender, 

!  contrary  to  all  usage  in  such  matters,  was 
I  made  at  the  time  that  the  funded  interest 
bonds  were  accepted;  but,  if  the  coupons  had 
been  surrendered  and  the  funded  interest 
bonds  taken  in  lieu  of  them,  the  legal  effect 
I  would  not  have  been  to  discharge  the  lien  of 
the  mortgages.  The  mortgages  secured  the 
interest,  which  was  the  debt,  of  which  the 
coupons  were  evidence  merely.  The  mere 
change  of  the  evidences  of  this  debt  conW 
not  destroy  the  lien  which  had  been  given 
for  its  security.  According  to  all  the  deci- 
sions there  must  be  the  clearest  proof  of  aa 
intention  on  the  part  of  those  who  took  the 
funded  interest  bonds  to  release  the  lien  of 
the  mortgages.  They  cannot  be  deprived  of 
the  benefit  of  their  liens  by  simply  accept- 
ing another  security  for  the  same  debt.  The 
acceptance,  by  them,  of  the  funded  interest 
bonds  in  place  of  the  coupons,  even  if  they 
were  surrendered,  was  not  an  extinguishment 
of  the  debt.  It  was  but  the  acceptance  of  an- 
other security  for  the  same  debt.  It  cannot 
therefore,  be  considered  as  a  novation  of  the 
contract,  or  an  extinguishment  and  dis- 
charge! of  the  debt  evidenced  by  the  cou- 
pons; the  debt  remains  the  same,  but  the 
security  for  its  payment  only  is  changed. 
See  Watts  v.  Kinney,  3  Leigh  272;  Yanceyr. 
Mauck.  15  Gratt.  300;  Meade  v.  Grigsby.  » 
Gratt.  612;  Smith  &  als.  r.  Blackwell.  31 
Gratt.  291;  and  the  recent  case  of  Coles  r 
Withers,  suora  186.  In  the  last  named  case. 
Judge  Staples  reviewing  the  cases  upon  the 
subject,  says:  "So  long  as  the  debt  exist* 
the  courts  will  never  presume  the  chief 
security  taken  for  its  payment  has  beensnr- 
rendered  without  satisfaction,  unless  ixpo* 
the  clearest  and  most  convincing  testimony.* 
The  Virginia  case^  alreadv  cited  sustain  :htf 
position,  and  the  authorities  elsewhere 
596  sustain  it.  The  rule  laid  down  *Tn  1 
Hilliard  on  Mortgages  (a  very  high  ae- 
thority),  is  that  nothing  short  of  payment 
or  express  release  will  have  that  effect 

The  court  is  therefore  of  opinion  that  the 
first   assignment   of  error  is  not   well  take& 

Second  assignment  of  error. 
"That    the    master  in  making  up  his   stat^ 
ment  of    liens,  calculated  and  allowed  interest 
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on  all  overdue  coupons  from  the  date  of 
their  maturity,  placing  the  amount  of  said 
coupons  in  the  column  of  principal.  None  of 
the  mortgages  under  which  these  bonds 
were  issued  speak  of  coupon  bonds," 

The  court  is  of  opinion  that  this  assignment 
of  error  is  not  well  taken.  It  will  be  seen 
from  the  record  (p.  583)  that  the  court  decided 
that  six  per  centum  interest  only  should  be 
allowed  upon  the  funded  interest  bonds,  and 
Commissioner  Shepperd  reformed  his  report 
accordingly  (see  p.  900  of  the  record),  no 
interest  whatever  being  allowed  in  that 
statement  upon  the  "funded  bonds  and  certifi- 
cates," and  six  per  centum  per  annum  only 
upon  the  bonds  and  certificates  themselves. 
So  much  of  this  objection  as  relates  to  the 
allowance  of  a  higher  rate  of  interest  than 
that  borne  by  the  original  bonds  is  founded 
therefore  on  a  mistake  as  to  the  facts. 

While  it  is  true  that  the  mortgages  do  not 
in  terms  speak  of  the  bonds  as  coupon  bonds, 
there  is  nothing  in  any  one  of  them  incon- 
sistent with  the  idea  that  they  were  to  be 
issued  in  that  form.  On  the  contrary  each 
of  them  (the  mortgages)  provides  for  and 
secures  the  payment  of  the  interest  at  fixed 
periods  (semi-annually)  down  to  the  time  of 
the  maturity  of  the  bonds;  and  then  for  the 
payment  of  the  principal.  The  most  appro- 
priate, if  not  the  universal  mode  in 
599  which  the  'interest  thus  to  become  due 
and  payable  on  railroad  bonds  is  evi- 
denced, is  by  a  coupon  for  each  installment 
attached  to  the  bond  upon  which  the  interest 
represented  by  it  is  to  accrue.  Bonds  with 
coupons  attached  were  accordingly  issued 
under  each  and  all  of  the  mortgages  without 
objection  from  any  quarter;  and  without 
question  raised  by  any  party,  until  after  the 
institution  of  this  suit,  as  to  the  propriety  of 
issuing  bonds  in  that  form.  Indeed  the  very 
bonds  which  the  appellant  himself  holds  are 
of  this  character  which  he  now  objects  to 
for  the  first  time.  It  may  be  therefore  con- 
fidently asserted  that  the  issue  of  coupon 
bonds  was  in  conformity  with  the  pro- 
visions of  the  mortgages  and  fully  autho- 
rized by  them;  and  this  being  true,  there 
can  be  no  doubt  that  the  coupons  carried 
interest  from  the  time  that  the  company  was 
in  default  in  paying  them,  and  that  such  in- 
terest was  secured  by  the  lien  of  the  mort- 
grages.  For  authority  for  this  proposition 
we  refer  to  Arents  v.  Commonwealth,  18 
Gratt.  750;  Aurora  City  v.  West,  7  Wall.  U. 
S.  R.  82.  105;  Town  of  Genoa  v.  Woodruff, 
2  Otto  U.  S.  R.   502. 

We  are  therefore  of  opinion  that  the 
second  assignment  of  error  is  not  well  taken. 

Third  assignment  of  error. 

"That  the  circuit  court  authorized  and 
empowered  the  receiver  to  lay  out  $10,000,  to 
aid  in  constructing  a  short  branch  road  con- 
necting with  the  LvnchburfiT  and  Danville 
division,  said  branch  road  beins:  built  and 
owned  by   another   corporation." 

It  may  be  first  observed  that  there  is  an 
error  of  fact  in  this  assignment  of  error. 
The  branch  road  does  not  belong  to  another 
corporation.  The  record   shows   that  every 


foot  of  that  road  belongs  to  the  Mid- 
900    land   *Railroad  Company,  and  it  is    spe- 
cifically  named   in  the   final   order   of 
sale  as  a  part  of  the  assets  to  be  sold. 

The  decree  complained  of  in  this  assign- 
ment of  error  was  entered  on  the  21st  of 
November,  1877,  It  appears  that  at  that 
time  there  were  no  parties  objecting  to  it. 
but  it  was  entered,  as  shown  by  the  very 
terms  of  the  decree,  upon  the  suggestion  to 
the  court,  that  the  interest  of  all  the  parties 
to  the  suit  would  be  promoted  by  an  ex- 
penditure of  a  portion  of  the  receipts  of 
said  road  in  the  hands  of  the  receiver,  in 
aiding  in  the  construction  of  a  short  branch 
therefrom,  extending  from  a  point  upon  the 
Lynchburg  and  Danville  division,  between 
Sycamore  and  Ward  Spring  stations,  west- 
ward to  the  iron  ore  banks  near  Pig  river; 
and  the  court  being  of  opinion  that  such  ex- 
tension of  the  road  would  promote  the  in- 
terests of  all  the  parties  concerned,  directed 
said  receiver,  out  of  such  funds  as  may  be  in 
his  hands  to  be  administered,  to  expend  in 
the  construction  of  said  branch  road  a  sum 
not  to  exceed  $10,000,  in  amount,  provided 
said  receiver  shall  be  satisfied  upon  a  further 
examination  of  the  matter,  that  such  outlay 
will  be  judicious;  and  provided  further  that 
he  shall  not  expend  said  sum  or  any  part 
thereof  until  he  shall  be  satisfied  that  such 
expenditure  will  insure  the  construction  of 
the  whole  of  said  branch  road  to  said  ore 
banks.  The  record  shows  that  this  work 
was  completed  in  a  few  months  at  a  cost  to 
the  receiver  of  less  than  $8,000.  the  residue 
of  the  cost  being  borne  by  persons  interest*»d 
in  the  ore  banks.  The  receipts  from  this 
stem  of  the  road  paid  back,  as  the  record 
shows,  all  it  cost  in  a  little  over  six  months, 
and  it  has  ever  since  been  a  most  valuable 
feeder  to  the  main  line,  paying  nearly  $200 
per  day  thereto  on  account  of  the  laree 
amount  of  iron   ore  transported  over  said 

branch  road. 
901  *Without  deciding  the  question  as 

to  the  power  of  the  court  as  an  origi- 
nal proposition,  to  make  such  expenditure, 
we  think  it  is  plain  that  this  action  of  the 
court  empowering  its  receiver  to  make  this 
expenditure  of  $10,000,  was  eminently  ad- 
vantageous, as  the  sequel  showed,  in  adding 
largely  to  the  receipts  of  the  road,  and 
promoting  the  interests  of  all  parties  in- 
terested in   its  welfare. 

No  complaint  was  made  from  any  quarter 
for  more  than  two  years  after  this  wise  and 
judicious  action  of  the  court.  It  is  too  late 
now  to  make  any  such  objection. 

The  road  has  already  been  bu'lt,  and  is  in 
greatlv  successful  operation.  The  money 
has  alreadv  been  expended.  Who  is  to  pay 
it  back  if  the  appropriation  was  wrong?  The 
court — or  the  receiver?  Neither  of  cotrrsc 
can  be  held  liable.  The  expenditure  of  $10,- 
000  brought  large  receipts  into  the  treasury 
of  the  road,  and  manifestly  promoted  the 
interests  of  all  the  bondholders,  lienhold- 
ers  and  others  creditors  against  the  road. 

We  are  therefore  of  opinion  that  the  third 
assij^YifHent  of  error  is  not  well  taken,  and! 
mus^  be  overruled. 
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Fourth  assignment  of  error. 
"That  the  court  authorized  and  empowered 
the  said  receiver  to  lease  two  other  lines  of 
railway,  the  property  of  two  other  corpora- 
tions, viz:  the  'Charlottesville  &  Rapidan  rail- 
road' and  the  Franklin  &  Pittsylvania  R.  R. 
The  first-named  railroad,  to-wit:  the  'Charl- 
ottesville &  Rapidan  R.  R/  was  chartered  by 
the  general  assembly  by  an  act  passed  Feb- 
ruary 12th,  1876.  This  charter  was  amended 
February  6th,  1878.  By  the  original  act  it  was 
to  extend,  under  its  charter,  from  Charlottes- 
ville to  Orange  C.  H.  By  the  amended 
808  ♦act,  power  was  given  it  to  lease  its 
road  to  any  other  company,  and  to 
borrow  money  and  make  a  mortgage  to  se- 
cure it.  It  is  manifest,  and  a  mere  reference 
to  these  acts  makes  it  apparent,  that  this 
road  was  incorporated  by  the  legislature,  for 
the  purpose  of  meeting  a  great  want  of  the 
Virg'a  Midland  Company;  for  before  that 
time  the  trains  of  that  company  were  com- 
pelled to  run  over  the  track  of  the  Chesapeake 
&  Ohio  Co.,  for  which  privilege  the  company 
had  to  pa^  an  annual  rent  of  $30,000.  And 
although  It  paid  so  large  a  rental  for  the  use 
of  the  road  between  these  two  points,  its  use 
was  subordinate  to  the  control  of  the  C.  &  O. 
Co.,  and  that  too  without  the  privilege  of 
doing  any  local  business  between  Gordons- 
ville  and  Charlottesville  or  any  intermediate 
points;  and  besides  that,  was  excluded  from 
northbound  business  at  Charlottesville  or 
southbound  at  Gordonsville.  It  is  therefore 
plain  that,  in  order  to  the  full  development 
and  welfare  of  the  Midland  line,  its  track 
should  be  continuous  and  under  its  own 
management.  This  new  company  in  June, 
1878,  made  a  proposition  to  Receiver  Barbour 
which  is  fully  set  forth  in  his  report  (on  p. 
526  of  the  record).  The  substance  of  the 
proposition  was  that  the  new  company  would 
lease  its  road  to  the  Midland  Co.  for  a  period 
of  thirty-four  years  for  the  annual  rent  of 
$36,000,  and  at  the  end  of  that  time  all  the 
property,  works  and  franchises  of  said  ros^d 
should  be  'used,  occupied  and  possessed  by 
the  said  Midland  road  forever.'  " 

The  court  is  of  opinion  that  the  circuit 
court,  under  its  discretionary  power,  had  the 
authority  to  direct  its  receiVer  to  accept  the 
proposition  made  by  the  Charlottesville  and 
Rapidan  company,  and  to  confirm  his  action 
in  the  premises.  It  was  of  manifest  advan- 
tage to  all  the  lienholders  and  all  other 
603  creditors  interested  in  the  ♦Midland 
road  that  this  missing  link  between 
Charlottsville  and  Gordonsville  should  be 
supplied,  thus  forming  a  continuity  of  line 
unoer  the  control  and  management  of  the 
Midland  company.  The  advantage  on  all 
hands  is  very  apparent  when  it  is  remem- 
bered that  for  a  sum  but  little  over  the  an- 
nual rent  it  was  already  paying  to  another 
company  under  the  great  disadvantages  of 
being  subordinated  to  its  control,  it  thereby 
secured,  not  only  the  control  of  a  continuous 
line,  but  at  the  end  of  34  years  the  whole 
property,  works  and  franchises  of  the  new 
company  would  belong  in  fee  simple  to  the 
Midland  company.  The  advantages  of  this 
arrangement  being  so  apparent  and  not  ob- 


jected to  by  any  parties  before  the  court — ^not 
even  by  the  appellant  here — ^the  only  question 
is,  did  the  court  have  the  power,  in  the  exer- 
cise of  a  sound  discretion,  to  authorize  and 
confirm  this  act  of  its  receiver.  We  think  it 
undoubtedly  had  that  power  and  that  it  was 
its  duty  so  to  exercise  it.  A  court  of  equity 
having  in  charge  the  mortgaged  property  <^ 
a  railroad  company,  is  authorized  to  do  all 
acts  that  may  be  necessary  within  its  corpo- 
rate power  to  preserve  the  property,  and  to 
give   to  it   additional  value,  not  only  for  the 
benefit  of  the   lien  creditors,  but  also  for  the 
benefit  of  the  company,  whose  possession 
the  court  has  displaced  by  the  appointment 
I  of  a  receiver,  and  by  taking  into  its  own 
I  hands  the  property,  rights,  works  and  fran- 
chises of  the   company.  Any  act,   it   would 
I  seem,   necessary   for  the  protection  and  prcs- 
!  ervation  of  the  property,  is  a  legitimate  and 
proper  act,  and  whatever  is  manifestly  appro- 
priate to  such  preservation  and  protection, 
!  or  to  the  enhancement  of  the  value  of  the 
I  property,  not  in  excess  of  the  powers  of  the 
'  corporation,  will  always  be  upheld  and  en- 
forced by  the  courts.  4  Otto  U.  S.  R.  734 
(Jerome    v.  McCarter) ;  Wallace  v.  Loomis,  7 
Otto  U.  S.   R.  146,  162.  The  receiver,  in 
004     making  this  contract,  ♦and  the  court, 
in  authorizing  and  approving   it.  were 
but  carrying  out  the  powers  granted  by  the 
legislature,  on  the  28th  March,  1871,  (Acts 
1870-1.  p.  293),  when  it  authorized  the  Orange, 
Alexandria  and  Manassas  railroad  company 
"to   construct  a  railway  from  Orange  C  H.  or 
Gordonsville,  or  some  point  on  the  line  of 
their   road   between   these   places,   to   some 
suitable  point  on  their  road  between  Char- 
lottesville and  Lynchburg,  or  on  the  C.  &  O. 
R.  R.,  so  as  to  connect  the  eastern  portion 
of  their  road  with  the  southwestern  exten- 
sion from  Charlottesville  to  Lynchburg/" 

Now  as  to  the  lease  of  the  Franklin  and 
Pittsylvania  railroad,  which  is  the  second 
branch  of  the  fourth  assignment  of  error, 
that  road  was  chartered  by  the  legislature  on 
March  13, 1878.  (see  Acts  1878-79.  p.  203)  for 
the  purpose  of  constructing  a  narrow-gauge 
railway  from  Rocky  Mount,  in  Franklin 
county,  to  Pittsville,  in  Pittsylvania  county. 
and  the  same  act  gave  to  this  company  the 
power  to  lease  the  road  when  built,  to  the 
"Midland  road."  The  legislature  by  its  char- 
ter, having  given  the  power  to  lease  the 
road,  when  built,  to  the  "Midland  road."  the 
intelligent  receiver,  who  had  been  presidem 
of  the  "Midland  road,"  and  knew  well  all 
its  interests,  recommended  to  the  court,  bv 
a  report  filed  in  May,  1878,  (see  page  5lS 
of  the  record)  that  the  "Midland  road*" 
should  lease,  as  it  was  authorized  to  do  un- 
der the  act  of  assembly,  the  Franklin  and 
Pittsvlvania  railroad.  It  would  extend  this 
opinion  to  too  great  length  to  quote  the  re- 
port of  the  receiver,  to  show  the  reasons 
which  he  urged  upon  the  court  to  authorize 
such  lease.  It  is  sufficient  to  say  that  no 
man  can  read  that  elaborate  report  withoot 
coming  to  the  conclusion  that  it  was  verr 
advantageous  to  the  interests  of  the  ''Mid- 
land road"  that  this  lease  should  be  author- 
ized and  confirmed  by  the  court 
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606  *The  report  of  the  receiver  shows 

that  this  short  line  of  road — a  distance 
of  about  thirty  miles — would  be  a  most  val- 
uable tributary  to  the  "Midland  R.  R.";  that 
it  penetrated  a  rich  and  productive  country, 
and  especially  gave  access  to  valuable  banks 
of  iron  ore  necessary  to  the  manufacture  of 
Bessimer  steel. 

The  terms  of  the  lease  were  most  advan- 
tageous to  the  Midland  Company,  because  it 
would  receive  a  road  built  and  equipped  by 
the  Franklin  and  Pittsylvania  railroad  com- 
pany, at  its  own  cost  and  then  leased  for 
thirty-four  years  to  the  "Midland  road,"  the 
lessee  paying  only  $7,000  per  annum  therefor. 
The  record  shows  that  this  lease,  so  made 
by  the  receiver  and  confirmed  by  the  court, 
was  of  great  and  manifest  advantage  to  all 
interested  in  the  prosperity  and  welfare  and 
successful  operation  of  the  "Midland  R.  R." 
All  that  has  been  heretofore  said,  and  the 
authorities  referred  to  to  sustain  what  was 
said,  with  reference  to  the  lease  of  the  Char- 
lottesville and  Rapidan  railroad,  apply  with 
full  force  to  the  lease  made  and  confirmed  of 
the  Franklin  and  Pittsylvania  railroad.  The 
court  is  therefore  of  opinion  that  the  fourth 
assignment  of  error  is  not  well  taken. 

Fifth  assignment  of  error. 

"That  the  lease  made  by  the  defendant 
corporation  to  the  B.  &  O.  R.  R.  Co.,  of 
that  portion  of  its  road  lying  between  Har- 
risonburg and  Strasburg  was  recognized  by 
the  court  as  valid,  when  there  has  up  to 
this  time  never  been  any  legislative  author- 
ity for  such  lease." 

It  is  sufficient  to  say  that  the  lease,  of 
which  complainant  is  here  made,  was  en- 
tered into  by  the  "Virginia  Midland"  Road 
on  thp  20th  August,  1873,  three  years 
606  *before  the  suit  was  brought.  The 
record  shows  that  the  court  below  did 
not  make  this  lease.  When  it  took  charge 
of  the  property  this  lease  "was  an  accom- 
plished fact,  and  certainly,  as  the  record 
shows,  a  valuable  one  for  the  company.  The 
court  did  not,  ex  mero  motu,  set  aside  this 
lease.  No  one  objected  to  it;  it  was  already 
done,  and  was  manifestly  an  advantage  to 
all  parties  interested  in  the  "Midland  Road." 

The  fi/st  objection  found  to  this  arrange- 
ment is  made  by  the  appellant  who  was  al- 
ready a  bondholder  materially  benefitted 
thereby  and  who  by  implication  ratified  the 
same.  The  court  is  therefore  of  opinion 
that  no  question  having  been  raised  by  any 
of  the  parties  interested,  in  the  pleadings  in 
this  cause,  and  the  lease  having  been  made 
before  the  court  took  possession  of  the  sub- 
ject, and  it  being  manifestly  beneficial  to 
all  parties  concerned;  the  said  fifth  assign- 
ment of  error  is  not  well  taken. 

Sixth  assignment  of  error. 

"The  action  of  the  court  in  requiring  the 
purchaser  of  the  defendant  corporation's 
franchises  and  property  to  take  them  sub- 
ject to  the  leases  herein  before  recited." 

It  is  suflficient  to  say  that  this  question 
has  already  been  disposed  of  in  what  has 


already  been  said  respecting  the  fourth  as- 
signment of  error;  the  court  below  and  this 
court  being  of  opinion  that  said  leases  were 
of  manifest  advantage  and  promoted  the 
welfare  and  general  condition  of  the  "Mid- 
land" Company. 

Seventh  assignment  of  error. 
"That  by  section  44  of  the  decree  of  sale 
(p.   1016  of  the   Rec.)   only  60  days' 

607  notice  of  the  time  and  place  *of  sale 
was  required  to  be  given,  and  that  to 

be  published  in  each  of  the  cities  of  Alex- 
andria and  Lynchburg  in  the  State  of  Vir- 
ginia and  in  Baltimore  and  New  York." 

It  is  true  that  what  is  known  as  the  "Gold 
mortgage"  required  that  there  should  be 
ninety  days'  notice,  and  that  publication 
should  als6  be  made  in  Philadelphia,  Boston 
and  London;  the  decree  of  the  court  below 
explains  this  change  in  the  terms  and  time 
of  notice  by  declaring  in  section  forty-four, 
that  the  Baltimore  and  Ohio  railroad  com- 
pany, which  is  the  holder  of  all  the  debts 
secured  under  what  is  known  as  the  "Gold 
mortgage,"  and  the  defendant  corporation 
agreeing  by  counsel  that  such  should  be 
the  time  and  character  of  the  advertise- 
ment. This  assignment  of  error  is  there- 
fore not  well  taken. 

Eighth   assignment  of  error. 

"That  the  sale  of  the  Lynchburg  and 
Danville  division  was  not  directed  to  be 
made  in  Lynchburg  as  provided  in  the 
Lynchburg  and   Danville  mortgage." 

This  involves  the  question  of  a  sale  as  an 
entirety,  which  will  be  considered  hereafter. 

Ninth  assignment  of  error. 
"That  there  should  not  have  been  any  de- 
cree for  sale  at  all,  but  that  the  revenues  of 
the  main  line  should  have  been  applied  to 
the  extinguishment,  principal  and  interest 
of  the  four  O.  &  A.  mortgages  in  the  order 
of   their   priority." 

It  is  sufficient  to  say  that  such  a  scheme 
would  have   been  utterly  impractica- 

608  ble.    The  record  shows  that  *the  net 
revenues    of    the    whole    road    were 

$370,000,  and  the  total  amount  of  the  first 
four  Orange  and  Alexandria  mortgages  on 
the  1st  of  January,  1880,  was  $4,813,678.24. 
The  average  rate  of  interest  on  this  amount 
at  seven  per  centum  would  be  for  one  year 
$290,075.59.  A  simple  calculation  would 
show  that  it  would  take  something  like 
fifty  years  to  pay  off  thef  principal  and  in- 
terest of  the  first  four  mortgages.  Of  course 
such  a  scheme  was  totally  impracticable. 

Tenth   assignment   of   error. 

"That  the  mortgages  of  the  O.  &  A.  R.  R. 
Co.  constituted  liens  upon  the  Manassas  Gap 
R.  R.  prior  in  dignity  to  the  O.,  A.  &  Manas- 
sas R.  R.  and  all  subsequent  mortgages." 

The  court  below  was  of  opinion  that  the 
said  first  mortgage  of  the  Orange,  Alexandria 
and  Manassas  railroad  company  takes  prior- 
ity as  to  so  much  of  the  road  of  the  defend- 
ant Qorporation  as  lies  between  Manassas  and 
Harrisonburg,  the  said  portion  of  said  road 
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not  being  after-acquired  property  of  the 
Orange  and  Alexandria  railroad  company, 
which  passed  under  its  then  existing  mort- 
gages, upon  its  consolidation  with  the  Ma- 
nassas Gap  railroad  company,  under  the  act 
of  assembly  authorizing  such  consolidation. 
We  are  of  opinion  that  the  circuit  court  was 
right  in  this  conclusion.  The  record  shows 
that  there  was  a  company  known  as  the 
Orange  and  Alexandria  railroad  company, 
which  worked  and  owned  a  road  from  Al- 
exandria to  Lynchburg;  and  there  was  an- 
other known  as  the  Manassas  Gap  railroad 
company,  which  worked  and  owned  a  road 
from  Manassas  to  Harrisonburg.  In  1867 
by  virtue  of  an  act  of  assembly  empowering 
them  to  do   so,   the   said   companies 

609  consolidated,    upon    terms    *mutually 
agreed    upon,    and    the    consolidated 

company  was  known  as  the  Orange  and  Al- 
exandria and  Manassas  railroad  company, 
and  as  such  and  by  virtue  of  an  act  of  the 

^  legislature,  made  a  mortgage  upon  the  joint 
property.  Under  these  circumstances,  neither 
of  these  companies  acquired  the  other,  and 
neither  road  is  "after-acquired  property"  to 
the  other.  They  were  co-ordinate,  and  by 
an  act  of  assembly  were  united  as  a  new 
company,  with  the  power  to  make  a  deed 
of  trust  on  the  joint  property.     The  term 

^"after-acquired  property"  applies  to  such 
necessary  accretions  as  are  requisite  to  keep 
up  the  road,  such  as  new  rails,  cross-ties, 
depots,  rolling  stock,  machinery,  and,  it  may 
be,  real  estate  required  for  the  legitimate 
purposes  of  the  corporation.  But  it  surely 
cannot  cover  a  different  road  belonging  to 
another  corporation  which  either  by  pur- 
chase or  legislative  enactment  becomes 
united  with  or  consolidated  into  it.  Nor  can 
it  cover  any  property,  right  or  franchise 
which  according  to  its  charter,  at  the  date  of 
the  use  of  the  term  "after-acquired  prop- 
erty," it  had  no  right  to  hold,  assert  or  exer- 
cise. These  principles  are  well  settled  by  the 
decision  of  this  court  in  the  case  of  Alex.  & 

y Fred.  Co.'s  Trustees  v,  Graham,  31   Gratt. 

^  769,  which  is  conclusive  on  this  point.  The 
court  is  therefore  of  opinion  that  the  tenth 
assignment  of  error  is  not  well  taken. 

The  eleventh,  twelfth,  fourteenth,  and 
sixteenth  assignments  of  error  may  be 
treated  together. 

They  all  in  different  forms  raise  the  ques- 
tion as  to  whether  the  circuit  court  erred  in 
directing?  a  sale  of  the  whole  road  as  an  en- 
tirety. Or,  in  other  words,  whether,  under 
the  terms  of  the  various  mortgage  deeds,  it 
was  not  the  duty  of  the  court  to  decree  a 
sale  of  the  different  divisional  roads  con- 
solidated into  the  Washington  City,  Vir- 
ginia Midland  and  Great  Southern  Railroad 
Company. 

610  *This  consolidated  road  is  composed 
of  three  divisions:    1st.  The  Orange  and 

Alexandria  railroad,  which  under  its  original 
charter  had  authority  to  build  a  railroad  from 
Alexandria  to  Gordonsville;  2d.  The  division 
extending  from  Charlottesville  to  Lynch- 
burg; and  a  third  division,  the  construction 
of  a  road  from  Lynchburg  to  Danville. 
These  three  divisional  railroads  were  con> 


solidated  into  one  by  an  act  of  the  general 
assembly,  and  the  consolidated  company 
thus  created  was  thereafter  called  and 
known  as  the  Washington  City,  Virginia 
Midland  and  Great  Southern  Railroad  Com- 
pany, thus  forming  a  continuous  line  of  rail- 
road from  Alexandria  to  Danville. 

The  question  presented  to  the  court  below 
was,  whether  to  sell  this  line  of  railroad  by 
sections  and  divisions,  in  accordance  with 
the  mortgages  on  the  several  divisions,  or 
to  sell  the  whole  as  an  entirety  and  to  dis- 
tribute the  proceeds  after  sale  among  the 
lienholders  of  the  separate  divisions,  accord- 
ing to  equitable  principles  of  distribution. 

It  being  apparent  that  there  must  be  a 
sale  to  meet  the  principal  and  interest  over- 
due, and  no  party  in  interest  disputing  the 
necessity  for  a  sale,  but  all  agreeing  that 
such  sale  must  be  made,  the  question  before 
the  court  below  was,  as  to  how  such  sale 
should  be  effected. 

The  court  therefore  very  properly  directed 
an  enquiry  as  to  the  best  mode  of  bringing 
the  property  into  the  market,  and  accord- 
ingly directed  its  commissioner  to  enquire 
whether  the  interest  of  all  the  parties  inter- 
ested will  best  be  subserved  by  a  sale  of  the 
road  as  an  entirety  or  by  a  sale  of  the  divi- 
sions upon  which  the  several  mortgages 
re^ectively  rest. 

The  commissioner  considered  the  subject 
carefully  and  elaborately,  and  exam- 
Oil  ined  distinguished  railroad  *men,  and 
came  to  a  very  decided  conclusion 
that  it  is  to  the  interest  of  all  parties  con- 
cerned to  have  a  sale  of  the  road  as  an  en- 
tirety, and  stated  in  his  report  that  it  would 
hardly  be  practicable  to  sell  the  road  in  di- 
visions as  there  were  so  many  interests  in 
common  between  the  respective  divisions 
(see  record,  page  894).  Upon  the  return  of 
this  report,  the  court  decreed  that  *'thc 
premises,  rights,  franchises,  works  and  prop- 
erty of  the  defendant  corporation  cannot  be 
sold  in  parcels  without  loss  and  prejudice 
to  all  parties  interested  therein,  and  that 
the  nature  and.  situation  of  the  property  is 
such  that  the  interest  of  all  parties  requires 
that  it  shall  be  sold  as  an  entirety." 

The  court  is  of  opinion  that  this  con- 
clusion of  the  circuit  court  was  plainly 
right,  and  that  it  was  manifestly  in  the  in- 
terests of  all  the  parties  interested,  includ- 
ing the  appellant. 

In  the  opinion  of  this  court,  it  would,  on  the 
contrary,  have  been  plainly  erroneous  if  the 
court  below  had  decreed  a  sale  by  sections,  or 
parcels,  or  divisions  of  this  line  of  railroad. 

The  value  of  a  railroad  consist  generally 
in  its  length,  continuity  and  connections,  and 
the  business  which  it  can  accomplish.  Its 
value  is  not  to  be  estimated  by  its  rolling 
stock  and  cars  and  depots  and  real  estate 
acquired,  but  its  great  value  is  in  the  length 
and  continuity  of  the  line  and  the  connec- 
tions which  it  forms  between  different  points 
of  trade  and  commerce.  The  great  value  of 
this  road  is  that  it  extends  across  the  State 
from  tidewater  nearly  to  the  boundary  of 
the  southern  line  of  Virginia,  at  Danville. 

Taken  together  as  a  whole,  with  all  its  di- 
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visions  consolidated,  and  its  collateral  feed- 
ers, it  becomes  one  of  the  most  important 
railroad  lines  of  the  State.  Manifestly  its 
great  value  depends  upon  its  length  of  line 
and  continuity  and  connections.  If 
618  cut  up  into  parcels,  '^'and  sold  by  di- 
visions, it  would  lose  its  great  value 
as  a  continuous  line  of  road.  If  thus  sold, 
the  lienholders  on  the  different  divisions 
would  not  realize  the  same  amount  as  if 
sold  as  an  entirety.  It  was  argued  that  to 
sell  the  road  as  an  entirety  would  be  in  vio- 
lation of  the  contract  of  mortgage-liens 
upon  the  separate  divisions.  The  plain  an- 
swer to  this  proposition  is,  that  a  sale  of  all 
the  different  divisions  at  the  same  time  car- 
ries out  effectually  the  contract  to  sell  upon 
default  each  separate  division.  And  the 
fact  that  the  particular  separate  division  on 
which  the  mortgage  rests,  is  sold  at  the 
same  time  and  together  with  other  divisions 
of  the  road,  is  in  no  manner  a  violation  of 
the  contract  of  the  mortgagee. 

But  in  the  decree  of  the  court  below  am- 
ple justice  is  done  to  all  the  lien  creditors  of 
the  different  divisions  of  this  railroad.  The 
-fund,  after  sale,  is  to  be  apportioned  accord- 
ing to  the  earnings  of  the  different  divisions 
of  this  railroad  upon  ec^uitable  principles  re- 
ported by  the  commissioner,  after  examina- 
tion of  experts  familiar  with  the  subject. 
And  the  result  is  that  the  lien  holders  of  the 
different  divisions  will  get  in  the  distribu- 
tion the  proportion  to  which  they  are  en- 
titled, which  is  certainly  more  favorable  to 
them  than  a  sale  of  the  road  in  oarcels  and 
divisions.  Indeed  it  is  manifest  that  such  a 
sale  would  not  only  be  injurious  to  other 
parties  interested  but  would  give  to  them 
(the  mortgages  on  divisions  of  said  road) 
a  larger  per  centum  of  their  debts  than  if 
the  sale  was  directed  to  be  made  in  parcels, 
and  by  divisions  of  the  road. 

After  a  careful  consideration  of  the  re- 
port of  the  commissioner,  and  the  evidence 
returned  therewith,  the  court  is  of  the  opin- 
ion that  it  is  to  the  manifest  interest  of  all 
parties  interested  that  the  sale  should  be 
made  of  the  said  railroad  as  an  entirety, 
and  that  the  circuit  court  was  right 
618  in  decreeing  such  sale,  and  "^that  such 
sale  will  violate  none  of  the  contract 
rig^hts  of  the  mortgagees. 

There  are  only  two  remaining  questions 
to  be  considered,  as  set  forth  in  the  petition 
for  appeal,  which  will  now  be  briefly  no- 
ticed. One  arises  upon  the  report  of  the 
commissioner,  in  which  it  is  insisted  here, 
interest  upon  interest  was  reported  by  the 
commissioner  and  confirmed  by  the  court; 
and  the  other  remaining  question  is,  as  to 
the  priority  of  the  liens  of  certain  execu- 
tions upon  judgments  obtained  against  the 
railroad  for  labor  of  employees,  and  dam- 
atres  for  destruction  of  property,  &c. 

As  to  the  first  question,  it  may  be  remarked 
that  the  record  shows  that  there  was  no  ex- 
ceotion  to  the  commissioner's  report  in  this 
respect.  The  report  returned  covered  hun- 
dreds   of    pages   and   multifarious    subjects. 


It  was  the  duty  of  the  parties  objecting  to 
this  part  of  the  report  to  put  their  fingers  on 
the  point,  and  call  it  specially  to  the  atten- 
tion of  the  court.  This  was  not  done,  and  it 
is  not  surprising  that  the  court  should  have 
overlooked,  amid  such  a  mass  of  different 
(questions  submitted,  this  unimportant  ques- 
tion of  the  rate  of  interest  charged  by  the 
commissioner.  We  do  not  mean  to  pass 
upon  this  question  and  to  say  in  this  opin- 
ion whether  the  interest  charged  by  the 
commissioner  was  correctly  charged  or  not. 
It  is  sufficient  to  say  that  if  there  was  error 
in  this  charge  of  interest  (upon  which  we 
express  no  opinion)  the  court  may  hereafter 
correct  it  when  it  comes  to  distribute  the 
fund.  Certainly,  if  erroneous,  it  cannot  in- 
terfere with  the  great  question  in  the  case, 
as  to  whether  the  sale  of  the  entire  railroaa 
should  be  confirmed  as  ordered  by  the  court. 
It  will  be  time  enough  when  the  fund  comes 
to  be  administered  by  the  court,  for  the 
court  to  correct  this  error,  if  error  it  be. 

614  *And  now  as  to  the  question  whether 
the  executions  issued  upon  judgments 

obtained  against  the  company,  the  court  does 
not  now  feel  called  upon  to  express  any  opin- 
ion, especially  as  these  questions  are  in- 
volved in  appeals  taken  in  this  same  case 
and  now  pending  at  Richmond.  All  these 
questions  may  be,  and  will  be,  properly  de- 
cided when  the  fund  arising  from  the  sale  of 
the  railroad  comes  into  tne  hands  of  the 
court  for  distribution,  and  will  in  the  mean- 
time be  decided  by  this  court  in  the  several 
causes  now  pending  in  this  court  at  Rich- 
mond. 

Neither  of  these  questions  (to-wit:  the 
question  of  interest  upon  interest,  and  the 
question  of  priority  of  executions  over  the 
liens  of  the  deeds  of  trust),  whether  the  de- 
cree of  the  said  circuit  court  is  erroneous 
or  not  in  these  respects,  can  at  all  interfere 
with  the  power  of  the  court  to  make  sale  of 
the  property  as  an  entirety.  The  aipounts 
involved  are  comparatively  insignificant, 
and  even  if  erroneously  decreed,  cannot 
effect  the  great  question  in  the  case,  as  to 
the  sale  of  the  property  as  an  entirety. 
These  questions  will  be  postponed  to  the 
time  when  the  distribution  of  the  fund  be- 
comes   necessary. 

There  is  one  other  question  not  presented 
in  the  petition  of  appeal,  but  very  earnestly 
argued  at  the  bar  here;  and  that  is,  as  to 
proper  parties.  It  is  insisted  by  the  learned 
counsel  for  the  appellant  that  the  trustees  in 
the  several  mortgage  deeds  being  dead,  the 
legal  title  was  outstanding  and  that  there 
was  no  one  before  the  court  to  represent 
that  legal  title. 

With  respect  to  this  argument,  it  is  suffi- 
cient to  remark,  that  if  on  the  death  of  the 
trustee,  Lamar,  the  legal  title  was  in  abey- 
ance, that  would  not  defeat  the  trust,  nor  pre- 
vent the  jurisdiction  of  the  court  from  at- 
taching, in  the  absence  of  a  representative 
of  the  legal  title,  no  such  representative 

615  being  in  existence.    Indeed  *it  would 
be  a  potent  reason  for  the  court  to  pro- 
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cced,  and  take  upon  itself  the  execution  of 
the  trust,  on  the  principle,  that  a  court  of 
equity  will  never  suffer  a  trust  to  fail,  for 
want  of  a  trustee.  If  however,  the  legal 
title  is  not  in  abeyance,  then  upon  the  death 
of  Lamar  it  either  devolved  by  operation  of 
the  statute  (Code  1873,  ch.  174,  §  9),  on  La- 
mar's personal  representative,  or  else  it 
resulted  to  the  old  companies,  and  passed 
under  the  consolidation  acts  to  the  new 
company,  and  in  either  case  such  title  was 
represented  by  parties  before  the  court.  So 
that  in  any  order  to  be  taken  all  necessary 
parties  were  before  the  court  below. 

That  court  having  possession  of  the 
property,  works,  rights  and  franchises  of  the 
company,  will  have  no  difficulty  in  convey- 
ing the  mere  legal  title  to  the  purchaser 
whenever  it  becomes  necessary  and  proper. 

Upon  the  whole  case  the  court  is  of  opinion 
that  there  is  no  error  in  the  decree  appealed 
from,  and  that  the  same  so  far  as  it  affects 
the  questions  presented  by  the  record  and 
petition  for  appeal  before  us  must  be  affirmed. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decrees  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with'the  record,  that  there  is  no 
error  in  the  several  decrees  of  the  said  circuit 
court,  appealed  from  by  the  appellant,  F.  E. 
Gibert,  as  to  which  the  decree  of  this  court 
is  now  rendered.  It  is  therefore  decreed  and 
ordered  that  the  said  several  decrees,  except 
so  far  as  hereinafterwards  mentioned,  be  in 
all  respects  affirmed;  and  that  the  appellees 
recover  against  the  appellant  their  costs 
616  by  them  *expended  in  the  defence  of  the 
appeal  and  supersedeas  here.  But  the 
court  expressly  reserves  for  future  decision  so 
much  of  the  appellant's  thirteenth  assignment 
of  error  as  applies  to  the  decree  of  said  circuit 
court  for  the  payment  of  sundry  executions 
therein  named.  And  this  court  now  express- 
ing no  opinion  as  to  the  question  of  com- 
pound interest  raised  on  the  appeal,  leaves 
that  question  open  to  the  court  below  when 
it  comes  to  distribute  the  fund  after  the 
sale   among  the  parties  entitled   thereto. 

And  it  is  expressly  further  provided  that  the 

Questions  on  sundry  appeals  granted  to  Wm. 
.  Robertson,  J.  R.  Tucker,  the  Abbott  iron 
company,  Williamson's  administrator  and 
Reed  &  Morton,  and  the  question  arising  on 
the  twenty-first  section  of  the  decree  of  said 
circuit  court  rendered  on  the  lith  of  February, 
1880,  which  rejected  the  claim  of  Sarah  G. 
Smith,  executrix  of  F.  L.  Smith,  shall  not  be 
in  any  manner  affected  by  this  decree,  but 
that  all  of  said  questions  will  be  considered 
by  the  court  at  its  term  to  be  held  in  Rich- 
mond. All  which  is  ordered  to  be  certified 
to  the  said  circuit  court  of  the  city  of 
Alexandria. 

By  order  of  October  14th,  1880,  the  case 
was  removed  to   Richmond. 


617  *Smith'8   Ex'x   v.    Washington    City, 
Virginia  Midland  and  Great  Soathcm 

Railroad  Company.* 

[1  Am.  &  Eng.  R.  Cas.  493.] 

NoYember   Term,    1880,   Richmond. 

Absent  Moncure,  P. 

1.  Morts-aores — Limitation    of    Aetloma.t — 19 

the  case  of  a  claim  secured  by  a  mortgage  altho^K^ 
the  remedy  by  an  action  at  law  for  the  claim  may 
be  barred  by  the  statute  of  limitations  the  remedy 
under  the  mortgage  will  not  be  affected  by  any 
lapse  of  time  short  of  the  period  sufficient  to  raise 
the  presumption  of  payment. 

2.  Trii«te«ii  —  Compenaatlom  —  Prefem4 
Claim. — A  trust  deed  by  a  railroad  company  pro- 
vides that  upon  a  sale  of  the  trust  property  by  tl» 
trustees  out  of  the  proceeds  of  sale,  after  sati»fyt«| 
the  costs  and  expenses  of  sale  and  of  this  trast.  the 
trustee  shall  pay  to  the  holders  of  the  bonds  se> 
cured  thereby  the  amount  so  held  by  them.  If  the 
trustee  has  performed  services  in  executing  the 
bonds,  &c.,  for  which  he  is  entitled  to 
tion,  he  is  entitled  to  be  paid  for  these 
preference  to  the  bondholders  secured  by  the  deed. 

This  is  a  branch  of  the  case  of  Graham  r. 
The  Washington  City,  Virginia  Midland  and 
Great  Southern  Railroad  Company,  for  the 
nature  of  which  case  see  the  opinion  of 
Christian,  J.,  in  Gibert  v.  Washington  City, 
Virginia  Midland  and  Great  Southern  Rail- 
road  Company,  supra,  586. 

This  was  a  petition  filed  by  Francis  L 
Smith's  executrix  in  a  cause  depending 

618  in   the   circuit   court   of   *the   city  of 
Alexandria   in   the   name    of   John  C 

Graham,  who  sues  for  himself  and  others, 
against  the  Washington  City,  Virginia  Mid- 
land and  Great  Southern  Railroad  Com- 
pany, asking  the  court  to  decree  her  comoen- 
sation  for  services  rendered  to  the  company 
bv  the  said  Francis  L.  Smith  in  his  lifetimc 
The  circuit  court  refused  to  allow  the  claim, 
on  the  ground  that  it  was  irrea  v  the 
statute  of  limitations;  and  the  petitioner 
obtained  an  appeal  to  this  court.  The  case 
is  stated  by  Judge  Burks  in  his  opinion. 

Ould  &  Carrington,  for  the  ao'^ellant. 

J.  A.  Jones,  William  H.  Payne,  C.  M. 
Blackford  and  H.  R.  Garden,  for  the  ap- 
pellees. 


Decree  affirmed. 


*NoTS. — This  and  the  two  following  cases  art 
branches  of  the  previous  case  of  Gibert  ▼.  $^'4ukimgun 
City,  Virginia  Midland  and  Great  Southern  Rmiro^i 
Company;  and  although  they  were  decided  at  svbsr 
quent  terms  of  the  court  it  is  thought  best  to  brief 
them    together. 

tMortffm«es  —  Llmltatlom  of  Aetlom.  — See 
Coles  V.  Withers.  33  Gratt.  186  and  note;  Wolf  v. 
Violett's  Adm'r,  78  Va.  57;  Paxton  ▼.  Rich,  85  Vi. 
378.  In  Camden  v.  Alkire.  24  W.  Va.  680.  the  conn 
said:  "Though  the  debt  oe  barred  the  Ken  may  be 
enforced.  The  fact  that  a  debt  secured  by  a  mort- 
gage is  barred  by  the  statute  of  limitations  does  ■«! 
as  a  general  rule  extinguish  the  mortcage  security  or 
prevent  the  enforcement  of  it  by  suit.  Smith.v.  Ws^ 
ington  City,  &c.,  33  Gratt.  617;  Hanna  v.  Wilsoa.  3 
Gratt.  243."  See  also  Chris  v.  Chris,  28  W.  Va.  39^. 
Ross  v.  Norvell,  1  Wash.  14;  Turk  v.  Skiles.  45  W. 
Va.  89, 


548 


S3  GRATT. 


ViftciNiA  Reports,  Annotated. 


619,  630,  621 


BURKS,  J.,  delivered  the  opinion  of  the  I  but,  if  so,  it  by  no  means  follows,  that  the 
cotirt.  I  specific  lien  created  by  the  deed  of  trust  is 

Mrs.  Sarah  G.  Smith,  as  executrix  of  her  j  therefore  extinguished,  and  the  equitable 
late  husband  Francis  L.  Smith,  one  of  the  I  remedy  for  its  enforcement  by  foreclosure 
trustees  in  the  fourth  mortgage  or  deed  of  !  taken  away.  The  generally  received  doctrine 
trust  of  the  Orange  and  Alexandria  railroad  !  is,  that  the  statute  bars  the  remedy,  but  does 
company,    filed   her   petition    in    this   cause    not  extinguish  the  debt;  and  if  the  debt  be 


in  the  court  below,  alleging  that  a  large 
number  of  bonds^  were  issued  under  sai'l 
mortgage,  all  of  which  were  signed  by  the 
said  F.  L.  Smilh  as  such  trustee,  which 
occupied  and  consumed  a  large  --ortion  of 
time,  and  that  he  dischare^ed  other  duties 
ana  responsibilities  as  such  trustee;  that  it 
is  usual  and  customary  to  pay  trustees  under 
railroad  mortgages  for  similar  services:  that 
nothing  was  ever  paid  to  the  petitioner,  or 
to  the  said  Francis  L.  Smith,  for  his  said 
services  as  trustee,  although,  as  alleged,  he 
was  entitled  to  have  received  large  sums 
of  money  therefor.  The  prayer  is  for 
an  enquiry  as  to  the  amount  the  said  F. 
L.  Smith  was  entitled  to  and  should  have 
received  for  his  said  services  as  trustee, 
and  for  an  order  directing  the  payment 
619  *of  the  amount  to  the  petitioner  by 
the  receiver  out  of  the  accruing  profits 
and  rents  of  the  property  under  his  charge. 

The  commissioner,  to  whom  the  petition 
was  referred,  reported  in  favor  of  allowing 
the  claim,  and  fixed  the  amount  at  $1,560. 

To  this  allowance,  the  Baltimore  and 
Ohio  railroad  company,  and  other  bond- 
holders, filed  three  exceptions: 

"1.  Because  the  said  claim  is  barred  by 
the  act  of  limitations. 

"2.  Because  it  is  not  customary  to  pay 
for  such  services  in  this  State,  and  no  other 
of  the  trustees  under  any  of  the  mortgages 
covering  said  road  has  made  any  claim 
for  similar  compensation,  or  has  ever  been 
paid  any. 

"3.  Said  claim,  even  if  allowed,  is  not  a 
lien  upon  the  corpus  of  said  road  or  its 
revenues    in    the    hands    of    the    receiver." 

The  circuit  court  was  of  opinion  that  the 
claim  of  the  petitioner  was  barred  by  the 
act  of  limitations,  and  therefore  sustained 
the  first  of  the  exceptions;  and,  without  pass- 
ing upon  the  others,  dismissed  the  petition. 

The  exceptions,  in  the  form  in  which  they 
were  taken,  virtually  concede  that  the  serv- 
ices were  rendered  as  alleged,  and  assum- 
ing that  Mr.  Smith  had  a  valid  claim  there- 
for upon  the  company,  the  question  is,  with- 
out reference  to  the  amount,  whether  the 
claim  is  barred  by  the  act  of  limitations. 

We  are  decidedly  of  opinion,  that  it  is  not 
barred.  The  claim  is  for  services  as  trustee 
under  the  mortgage  or  deed  of  trust,  is  a  part 
of  the  expenses  of  the  trust,  and  is  as  effectu- 
ally secured  by  the  deed  as  the  loan  evidenced 
by  the  bonds  provided  for.  In  the  event  of 
sale  by  the  trustees  for  default,  it  is 
690  expressly  provided,  *that  "out  of  the 
proceeds  of  sale,  the  said  trustees,  or 
the  survivors  or  survivor  of  them,  shall, 
after  satisfying  the  costs  and  expenses  of 
sale  and  of  this  trust,  pay  to  the  holders  of 
said  bonds  the  amount  so  held  by  them,"  &c. 

It  may  be,  that  the  remedy  at  law  bv  per- 
sonal action  against  the  company  is  barred: 


secured  by  mortgage,  though  an  action  at  law 
ior  its  recovery  be  barred,  the  lien  of  the 
mortgage  continues,  and  is  not  affected  by 
any  lapse  of  time  short  of  the  period  suffi- 
cient to  raise  the  presumption  of  payment. 
The  same  doctrine  applies  to  the  lien  of  a 
vendor  of  real  estate  retaining  the  title  as  a 
security  for  the  purchase  money.  This  court 
so  decided  in  Hanna  v,  Wilson,  3  Gratt.  242, 
And  in  the  recent  case  of  Coles  v.  Withers, 
supra  186,  Judge  Staples  points  out  the  dis- 
tinction between  the  mere  personal  obliga- 
tion of  the  debtor  is  not  the  security  fur- 
nished by  a  reserved  lien  or  mortgage;  and 
it  clearly  results  from  the  principles  laid 
down  in  that  case,  that  there  may  be  a  loss 
of  remedy  on  the  personal  contract  by 
lapse  of  time  and  yet  the  security  pro- 
vided   by   the    mortgage    not   be    impaired. 

The  law  is  thus  stated  by  Warner,  J.,  in  de- 
livering the  opinion  of  the  supreme  court  of 
Georgia  in  Elkin  v.  Edwards,  8  Geo.  R.  325- 
326:  "When  a  mortgage  has  been  taken  to 
secure  the  payment  of  a  promissory  note  [it 
would  be  the  same  if  the  promise  was  not  in 
writing],  and  the  remedy  on  the  note  is 
barred  by  the  statute  of  limitations,  is  the 
remedy  on  the  mortgage  also  barred?  We 
think  not,  for  the  reason  that  the 
621  *creditor  stipulated,  by  contract,  for 
■  two  remedies  agatnst  his  aebtor,  to 
enforce  the  collection  of  his  demand.  One 
remedy  was  by  suit  on  the  note,  and  having 
obtained  judgment  for  the  amount  of  the 
note,  such  jud:-;riicnt  would  bind  all  the  prop- 
erty of  the  defendant.  The  other  remedy 
was  upon  the  mortgage  by  petition  and  fore- 
closure, in  the  manner  pointed  out  by  the 
statute.  By  this  latter  remedy,  the  creditor 
can  sell  the  mortgaged  property  in  satisfac- 
tion of  his  debts.  Although  the  remedy  on 
the  note  may  be  barred,  after  the  expiration 
of  six  years,  yet  the  debt  is  not  extinguished." 

To  the  same  effect  are  the  authorities 
generally.  See  Thayer  v.  Mann,  19  Pick.  R. 
535;  Pratt  v.  Huggins,  29  Barb.  R.  277; 
Borst  V.  Corey,  15  N.  Y.  R.  505-510;  Belknap 
V.  Gleason,  11  Conn.  R.  160;  Miller  v.  Trus- 
tees of  Jefferson  College,  5  Smedes  & 
Marshall  R.  651;  Trotter  v.  Erwin,  27  Miss. 
R.  772;  Nevitt  v.  Bacon  &  als.,  32  Id.  212; 
Joy  V.  Adams,  26  Maine  R.  330;  Wiswell  v. 
Baxter,  20  Wise.  R.  713;  Cookes  v,  Culber- 
ton,  9  Nev.  R.  199;  Angell  on  Limitations 
73-74;   3    Parsons   on   Contracts  99-100. 

The  second  and  third  exceptions  were  not 
passed  upon  by  the  circuit  court.  The  for- 
mer presents  a  question  of  fact,  which  may  be 
varied  by  further  enquiry  and  additional  evi- 
dence, if  furnished,  and  therefore  we  do  not 
deem  it  proper  to  express  any  opinion  upon 
it.  But  as  the  latter  raises  merely  the  ques- 
tion of  the  proper  construction  of  the  deed, 
we  do  not  regard  it  as  out  of  place  to  say, 
th^t  in  our  opinion,  the  petitioners  claim,  if 
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decided  to  be  established,  is  payable  accord- 
ing to  the  terms  of  the  deed  out  of  the  pro- 
ceeds of  sale  of  the  mortgaged  subject,  and 
has  precedence  over  the  bond  debts  secured 
by  said  deed.    But  while  it  is  accorded  this 

priority,  the  security  is  subordinate  to 
68S      the    three    prior    mortgages    *on    the 

same  subject,  and  they  must  be  satis- 
fied before  any  of  the  proceeds  of  sale  can 
be  applied  to  this  claim.  If,  on  the  sale  of 
the  subject,  after  satisfying  the  prior  mort- 
grages,  any  of  the  proceeds  remain  for  the 
bondholders  secured  by  the  fourth  mort- 
gage, the  petitioner's  claim,  if  established, 
will  be  payable  out  of  such  proceeds  before 
any  portion  thereof  shall  be  applied  to  the 
secured  debts  of  said  last  named  bondholders. 
For  the  reasons  stated,  the  decree  of  the 
circuit  court,  so  far  as  it  relates  to  the  ap- 
pellant's claim,  will  be  reversed,  and  the 
cause  will  be  remanded  for  further  pro- 
ceedings as  soon  as  the  other  appeals  from 
the  said  decree  now  pending  in  this  court 
have  been  disposed  of. 

The  decree  was  as  follows: 

The  court  having  maturely  considered  the 
transcriot  of  the  record  of  the  decree  afore- 
said and  the  arguments  of  counsel,  without 
deciding  whether  or  not  the  claim  of  the  ap- 
pellant as  set  forth  in  her  petition  filed  in 
this  cause  in  the  said  circuit  court  has  been 
established  by  the  proofs,  (the  said  circuit 
court  not  having  passed  on  that  question  in 
the  said  decree),  is  of  opinion  that  the  said 
claim,  if  the  same  shall  be  decided  to  be 
established,  is  not  barred  by  the  act  of  limi- 
tations, and  is  secured  by  the  fourth  mort- 
gage or  deed  of  trust  in  the  proceedings 
mentioned,  to  be  paid  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  subject,  and  has 
precedence  over  the  bond  debts  secured  by 
said  deed:  but,  while  it  is  accorded  this 
priority,  the  security  is  subordinate  to  the 
three  prior  mortgages  or  deeds  of  trust,  and 
they  must  be  satisfied  before  any  of  the  pro- 
ceeds of  sale  shall  be  applied  to  said  claim; 
and,  if  on  the  sale  of  the  subject,  any  of  the 
proceeds,  after  satisfying  the  prior  mortgages 
or  deeds  of  trust,  remain  for  the  bondholders 
secured  by  the  fourth  mortgage  or 
623  *deed  of  trust,  the  said  claim  of  the 
appellant,  if  established,  should  be 
paid  out  of  said  proceeds  before  any  portion 
thereof  shall  be  applied  to  the  secured 
debts  of  the  said  last-mentioned  bondholders. 

And  the  court  is  further  of  opinion,  that 
so  much  of  said  decree  as  relates  to  the  ap- 
pellant's claim,  to-wit,  paragraph  "XXI"  of 
said  decree,  is  erroneous;  therefore  it  is  de- 
creed and  ordered,  that  so  much  of  the  said 
decree  as  is  hereinbefore  declared  to  be  erro- 
neous, to-wit,  paragraph  twenty-one  afore- 
said, be  reversed  and  annulled,  and  that  the 
appellant  recover  her  costs  by  her  expended 
in  the  prosecution  of  the  appeal  aforesaid 
here,  to  be  paid  out  of  any  funds  in  this  cause 
under  the  control  of  the  said  circuit  court. 
And  this  court  now  proceeding  to  render  such 
decree  as  the  said  circuit  court  ought  to  have 
rendered,  in  lieu  of  so  much  of  the  decree 
first    aforesaid,    as    has    been    hereinbefore 


reversed,  it  is  further  decreed  and  ordered, 
that  of  the  exceptions  filed  by  the  Baltimore 
and  Ohio  railroad  company,  and  other  bond- 
holders, to  Commissioner  Shepperd's  report, 
so  far  as  the  same  relates  to  the  appellant's 
claim,  the  first  and  also  the  third,  so  far  as 
the  latter  is  inconsistent  with  the  opinion  of 
this  court  hereinbefore  ex-^ressed,  be  over- 
ruled, this  court  not  passing  upon  any  ques- 
tioti  raised  by  the  second  of  said  exceptions, 
the  said  circuit  court  not  bavin?  passed  on 
the  same;  and  it  is  further  decreed  and 
ordered,  that  this  cause  be  remanded  to  the 
said  circuit  court  for  further  proceedtngrs  to 
be  had  therein  touching  the  appellant's 
claim  aforesaid,  in  order  to  final  decree,  in 
conformity  with  the  ooinion  and  principles 
hereinbefore  expressed  and  declared. 
Decree  reversed. 
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*William8on'8  Adm'r  v.  Washiacton 
City,  Virginia  Midland  and  Gi«at 
Southern    Railroad     Company. 

The  Abbott  Iron  Company  v.  Same. 

[1  Am.  &  Enf.  R.  Cm.  49t.] 
January    Term,    18S1,    Richmond. 

1.  R«llr«Mids  —  InsolTemcT  —  Reeelvers  — 
Preferential  Clalma.* — ^Wbere  a  raUraad  bat 
been  taken  possession  of  hj  a  court  of  eqvity,  aad 
a  receiver  to  manage  the  road  has  been  appointed. 
if  at  the  time  the  receiver  was  appointed  the  rail- 
road company  was  indebted  for  serrices  readered 
or  materials  furnished  them,  these  creditors  are  c»- 
titled  to  be  paid  out  of  the  net  rercaues  of  the  road 
in  preference  to  the  mortgage  bondholders;  and  if 
said  net  revenues  have  been  applied  to  pay  interest 
to  these  bondholders,  or  to  the  repair,  improvement, 
or  the  extending  of  the  road,  upon  a  sale  of  the 
road,  the  proceeds  of  the  sale  of  the  road  to  the  ex- 
tent of  the  said  net  revenues  are  to  be  applied  to 
the  payment  of  these  creditors. 

a.  Same — Saaae — Same — Same. — For  the  princi- 
ples which  will  guide  a  court  of  equity  which  has 
taken  possession  of  a  railroad  and  appointed  a  re- 
ceiver, in  adjusting  and  enforcing  the  rights  of  aB 
the  creditors  and  parties  interested,  of  and  in  the 
railroad  company,  see  the  opinion  of  Staples,  }^ 
and  the  cases  of  Fosdick  v.  Schsll  and  HmU  v. 
Frojt,   9  Otto  235,  389. 

This  is  a  branch  of  the  case  of  Graham  r. 
The  Washington  City.  Virginia  Midland  and 
Great  Southern  Railroad  Company.  And 
the  nature  of  the  case  is  stated  by  Judge 
Christian  in  his  opinion  delivered  in  the 
case  of  Gibert  v.  The  Washington  City, 
Virginia  Midland  and  Great  Southern'  Rail- 
road Company,  snpra,  586. 

The    appellants    m    this    case    filed*  their 


'Distinguished  in  Addison  tt  al.  t.  I«ewis  ci  «i^  75 
Va.  701. 

RallFMida— Mortva«e»— Rlvkta  of  Mart* 
iravee  to  Profit  a.— See  Gibert  v.  W.  C.  etc,  R. 
Co.,  33  Gratt.  586  and  n^U;  1  Min.  Inst  (4th  Ed.) 
602.   603,   604. 

l.lena— Prlortty.—See  Gibert  v.  W.  C,  etc.  R. 
Co.,  33  Gratt.  586  and  nott;  Fidelity  Ins..  etc,  Cot  v. 
Shenandoah  Val.  R.   Co.,  86  Va.   1. 
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several  petitions  in  the  case  of  Graham  v. 
The  Washington  City,  Virginia  Midland  and 
Great  Southern  Railroad  Company,  pending 
in    the  circuit  court  of  the  city  of  Alexandria, 

claiming  that  they  were  creditors  of 
635      the  company,  on  *account  of  supplies 

of  material  furnished  the  company  be- 
fore the  appointment  of  a  receiver.  It  ap- 
pears that  the  claim  of  Williamson  was  for 
cross-ties  and  lumber  for  bridges  furnished; 
and  that  of  the  Abbott  Iron  Company  was 
for  iron  rails  furnished,  all  of  which  cross- 
ties,  lumber  and  iron  rails  had  been  fur- 
nished in  the  years  1874  and  1875. 

Upon  the  first  hearing  of  these  and  similar 
cases  on  the  25th  of  February,  1878,  the 
circuit  court  held  that  the  claimants  were 
only  creditors  at  large,  whose  claims  were 
subject  to  the  prior  liens  of  the  bondholders 
secured  by  the  deeds  of  trust.  And  upon 
petitions  for  a  rehearing  of  the  decree,  the 
court  by  its  decree  of  the  13th  of  February, 
1880,  held  that  the  portion  of  the  net 
profits  of  the  road  received  by  such  claim- 
ants, was  fully  equal  to  their  share  of  such 
profits,  and  dismissed  the  petitions  in  these 
cases.  And  the  petitioners  thereupon  ap- 
plied to  this  court  for  appeals;  which  were 
allowed.  The  facts  are  sufficiently  stated  by 
Judge    Staples    in    his    opinion. 

J.  G.  Field,  John  W.  Johnson,  F.  P.  Clark, 
and  W.  T.  Clark,  for  the  appellants. 

J.  A.  Jones,  W.  H.  Payne.  G.  W.  Black- 
ford, F.  Smith  and  H.  R.  Garder,  for  the 
appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  original  bill  in  this  case  was  filed  in 
June,  1876,  in  the  circuit  court  of  Alexandria, 
by  John  G.  Graham,  on  behalf  of  himself 
and  other  creditors,  against  The  Washing- 
ton City,  Virginia  Midland  and  Great  South- 
ern Railroad  Company.  After  settinc^  out 
the  several  deeds  of  trust  constituting  liens 
on  the  road,  the  bill  charges  the  insolvency 
of  the  company.  It  alleges  that  the 
626  *current  net  revenues  of  the  road  are 
insufficient  to  satisfy  the  annual  in- 
terest upon  its  indebtedness.  And  it  asks 
that  a  receiver  be  appointed  by  the  court  to 
take  charge  of  the  property,  to  collect  its 
rents,  tolls,  income,  and  profits;  that  an 
account  of  the  assets  be  taken,  a  sale  of  the 
property  be  ordered,  and  a  proper  distribu- 
tion of  the  proceeds  be  made,  and  for  gen- 
eral  relief. 

On  the  13th  of  July,  1876,  an  order  was 
entered  in  the  cause  conformably  to  the 
prayer  of  the  bill,  enjoining  the  company 
from  further  operating  the  road,  and  ap- 
ponting  John  S.  Barbour  receiver.  Other 
orders  were  entered  from  time  to  time,  but 
they  need  not  be  specially  mentioned  here, 
as  they  have  no  material  bearing  upon  the 
matters   in  controversy. 

In  the  progress  of  the  cause  one  of  the 
appellants  (The  Abott  Iron  Company)  filed 
its  petition  asking  to  be  paid  a  balance  of 
about  $13,000  due  that  company  for  iron  rails 
furnished  the  railroad  company  in  May  and 


July,  1875,  which  rails  were  in  use  at  the 
time  of  the  appointment  of  the  receiver. 

The  reason  assigned  by  the  officers  of  the 
company  for  the  failure  to  pay  this  claim, 
was  that  after  paying  for  labor  and  material 
to  operate  the  road,  they  were  compelled  to 
reserve  its  revenues  to  pay  past  due  in- 
terest  on   the   company's   mortgage    debts. 

The  other  appellants  also  filed  petitions 
asking  to  be  paid  for  lumber  furnished,  and 
for  services  rendered  as  employees  of  the 
company  prior  to  the  appomtment  of  re- 
ceiver. All  the  claims  thus  asserted  against 
the  company  for  material  and  supplies  fur- 
nished, and  for  salaries  and  wages  of  em- 
ployees, amount  to  about  $244,000,  exclu- 
sive of  interest. 

Upon  this  state  of  facts  the  Question  arises 
whether  these  claims,  not  having  been  paid 
by  the  company  out  of  the  current 
627  revenues  of  the  road,  as  they  ought  *to 
have  been  paid,  are  now  entitled  to  be 
paid  from  the  net  revenues  in  the  hands  of 
the  receiver  in  preference  to  the  debts  due 
the   mortgage    creditors. 

The  appellees'  contention  (to  state  the 
proposition  in  general  terms)  is  that  when 
the  mortgagee  takes  possession  of  the  mort- 
gaged estate,  he  is  entitled,  as  incident 
thereto,  to  the  rents  and  profits,  to  be  ap- 
plied in  satisfaction  of  his  debt;  that  by  the 
appointment  of  a  receiver  the  court  takes 
possession  for  him;  that  the  order  of  appotnt- 
rnent  is  in  the  nature  of  an  equitable  execu- 
tion for  his  benefit;  and  the  appellants  being 
merely  creditors  at  large,  without  a  lien  upon 
the  earnings  of  the  road  in  the  hands  of  a 
receiver,  cannot  legally  claim  they  shall  be 
applied  to  the  payment  of  unsecured  debts. 

On  the  other  hand,  it  is  insisted  for  the 
appellants,  that  the  common  law  doctrines 
relating  to  ordinary  mortgasres  of  real  estate 
cannot  be  looked  to  for  analogies  and  prece- 
dents to  guide  the  courts  in  the  interpreta- 
tion and  effect  to  be  given  to  mortgages  of 
railroad  property;  that  the  latter  are  com- 
paratively of  modern  origin  and  develop- 
ment, and  the  jurisdiction  of  the  equity 
courts  in  the  appointment  of  receivers  in 
such  cases  must  be  exercised  with  reference 
to  the  rights  not  only  of  the  mortgage 
creditors,  but  of  the  other  creditors  having 
equal  or  superior  equities. 

In  illustration  of  this  point,  it  is  said  that 
in  the  case  of  an  ordinary  mortgage,  the 
creditor,  as  a  general  rule,  does  not  so 
much  rely  on  the  rents  and  orofits  as  upon 
the  corpus  of  the  estate;  that  repairs  and 
improvments  are  not  essential  to  his  secu- 
rity, they  are  not  invited  by  him,  and  he 
cannot  be  held  to  have  authorized  them 
by  his   silence   or   his   acquiescence. 

With  respect  to  a  railroad  mortgage  the 
case  is  entirely  different.  If  the  mortgage 
debt  is  ever  paid  it  must  be  from  the 
686  earnings  of  the  road.  If  there  is  *a 
foreclosure  and  sale  and  the  road  is 
purchased  by  the  mortgage  creditor,  as  is 
usually  done,  his  reliance  is  at  last  upon  the 
tolls  and  earnings.  That  constant  repairs, 
replacements,  and  additional  equipments  are 
necessary,  which  must  first  be  paid  for  before 
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the  mortgage  creditor  is  entitled  to  anything; 
and  in  taking  the  mortgage  he  impliedly 
agrees  that  the  current  debtsmade  in  the  ordi- 
nary courseof  business  shall  bepaid  from  the 
current  receipts  before  he  has  any  claim  upon 
the  income;  and  if  not  so  paid  before  the 
appointment  of  a  receiver,  they  ought  to  be 
paid  within  reasonable  limits  from  the  net 
ixK:ome  of  the  road  after  such  appointment. 
To  sustain  these  positions  the  counsel  rely 
upon  some  recent  decisions  of  the  courts, 
especially  the  cases  of  Fosdick  v,  Schall,  9 
Otto  235,  and  Hale  v.  Frost,  reported  in  the 
same  volume,  as  laying  down  a  different  rule 
with  respect  to  railroad  mortgages,  and  as 
fully  sustaining  the  appellants*  pretensions. 
These  decisions,  it  is  claimed,  ought  to  be 
regarded  as  binding  authority  because  they 
were  made  after  a  general  invitation  to  the 
bar  of  that  court  interested  in  like  cases  to 
present  briefs  on  the  subject;  and  after  a 
most  patient  hearing  and  the  most  search- 
ing and  able  arguments  from  the  best  legal 
minds  of  the  country,  the  court  arrived  at 
unanimous  conclusion  on  the  subject.  Opin- 
ion of  Hughes,  J.,  in  Atkins  &  Co.  v.  Peters- 
burg Railroad  Company,  3  Hughes'  R.  313. 

In  the  first-named  case,  Fosdick  v.  Schall, 
Chief-Justice  Waite,  speaking  for  the  whole 
court,  lays  down  the  following  proposition: 

"When  a  court  of  chancery  is  asked  by  rail- 
road mortgagees  to  appoint  a  rece'ver  pend- 
ing proceedings  for  foreclosure,  the  court  in 
Ihe  exercise  of  a  sound  discretion  may  as  a 
condition  of  issuing  the  necessary  order  im- 
pose such  terms  in  reference  to  the  payment 
from  the  income  during  the  receiver- 
629  ship  of  outstanding  ♦debts  for  labor, 
supplies,  equipments,  or  permanent 
improvements  of  the  mortgaged  property, 
as  may  under  the  circumstances  of  the  par- 
ticular case  appear  to  be  reasonable.  If  no 
such  order  is  made  at  the  time  the  receiver 
is  appointed,  it  may  be  done  at  any  time 
during  the  progress  of  the  cause,  if  re- 
quired in  the  due  administration  of  justice 
and  the  enforcement  of  the  equities  of  the 
respective  parties. 

"When  the  current  earnings  of  a  railroad, 
which  ought  in  equity  to  have  been  em- 
ployed to  pay  current  debts  contracted  before 
the  receiver's  appointment  for  labor,  supplies, 
and  the  like,  have  been  applied  bv  the  com- 
pany to  the  payment  of  interest  due  mort- 
gage creditors,  to  pay  for  additional  equip- 
ments for  the  road,  or  for  valuable  and  lasting 
improvements,  it  is  competent  for  the  court 
to  restore  what  has  been  thus  improperly 
diverted,  and  to  direct  such  current  debts  to 
be  paid  out  of  the  income  in  the  receiver's 
hands  before  anything  derived  from  that 
source  goes  to  the  mortgage  creditors. 

"This  doctrine  of  restoration  of  the  fund 
rests  not  upon  any  ground  of  a  supposed  lien 
of  the  supply  or  labor  creditor  upon  the 
earnings  of  the  road,  but  upon  the  idea  that 
the  officers  of  the  company  are  in  a  sense 
trustees  of  these  earnings,  for  the  benefit  of 
the  different  claims  of  creditors,  and  if  they 
gave  to  one  class  of  creditors  that  which 
properly  belongs  to  another,  the  court  may, 
upon  an  adjustment  of  accounts,  so  use  the 


income  in  its  hands  as  to  restore,  if  prac- 
ticable, the  parties  to  their  original  rights." 
liiese  principles,  as  applied  to  railroad 
mortgages,  thus  laid  down  by  the  supreme 
court  of  the  United  States,  appear  to  have 
commended  themselves  generally  to  the 
courts  and  the  profession  throughout  the 
country. 

630  *It    will  be  observed  that  in  the  opin- 
ion of  the  supreme  court  the  right  of 

the  supply  and  labor  creditor  to  payment 
from  the  funds  of  the  receivership  is  not 
limited,  as  some  have  supposed,  to  a  restora- 
tion of  the  amount  paid  to  mortgage  cred- 
itors in  the  way  of  interest;  but  whenever  it 
appears  that  additional  equipments  have  been 
provided  for  the  road,  and  permanent  im- 
provements made,  from  the  earnings  in  the 
hands  of  the  company,  leaving  the  supply 
and  labor  debts  unpaid,  it  is  in  the  power  of 
the  court  to  use  the  income  of  the  receiver- 
ship in  paying  such  debts,  and  thus  restore 
what  has  been  improperly  diverted.  So  that 
a  diversion  from  the  labor  and  supply  cred- 
itor may  occur  as  well  in  paying  for  equipments 
and  improvements  as  in  paying  the  mort- 
gage creditors;  and  this  upon  the  obvious 
p-round  that  without  supplies  and  labor  the 
business  of  the  road  cannot  be  carried  on,  and 
the  mortgage  creditor  in  accepting  his  secu- 
rity impliedly  agrees  that  the  current  debts 
made  in  the  ordinary  course  of  business 
shall  be  first  paid  from  the  current  receipts. 
If  any  reasonable  doubt  could  be  enter- 
tained of  the  extent  and  meaning  of  the 
decision  in  Fosdick  v.  Schall.  it  is  set  at 
rest  by  the  subsequent  case  of  iiale  r.  Frost, 
decided  by  the  same  court  a  short  time  after- 
wards; reported  also  in  9  Otto  389.  In  that 
case  the  court  unanimously  aflfirmed  the 
following  principles  as  governing  in  these 
cases:  The  net  earnings  of  the  road  while 
in  the  possession  of  the  court  and  operated 
by  its  receiver  are  not  necessarily  and  ex- 
clusively the  property  of  the  mortp-agee?.  hut 
are  subject  to  the  disposal  of  the  chance'!  r 
in  the  payment  of  claims  which  have  super- 
ior equities,  if  such  shall  be  fourd  to  »»*•  *^: 
and,  further,  that  the  petitioners'  claims  in  this 
case  have  superior  equities  to  those  of  the 
mortgagees.  Let  us  see  what  was  the  char- 
acter of  the  debts  thus  allowed  in  preference 
to  the  mortgage  liens.     The  claim  of 

631  the    *car-spring    manufacturing   com- 
pany was  for  car-springs  and  spirals 

sold  the  railroadcompanyin  March  and  April 
before  the  receiver  was  appointed.  The  claim 
of  Hall,  Ayer  &  Co.  was  for  supplies  to  the 
machinery  department  and  for  material  for 
construction  purposes  furnished  two  years  or 
more    before  the  appointment  of  the  receiver. 

The  supreme  court  of  the  United  States 
rejected  the  claim  on  account  of  material  tor 
construction  purposes.  The  case  as  reported 
does  not  show  the  reasons;  but  one  of  the 
counsel  for  the  appellants  states  in  his  brict. 
it  appears  from  the  original  record  *'that 
this  material  was  used  in  the  construction  of 
an  independent  branch  road,  and  therefore 
the  debt  did  not  come  under  the  influeiiccof 
the  principle  governing  this  class  of  cases.** 

It  is   not   at   all  immaterial   because  the 
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supreme  court  directed  payment  of  the  claim 
for  car-springs  and  spirals,  and  of  the  claim 
for  supplies  to  the  machinery  department  of 
the  road  to  be  paid  from  earnings  in  the 
hands  of  the  receiver  in  preference  to  the 
claims  of  the  mortgage  creditors.  It  is  not 
pretended  there  was  any  diversion  in  that 
case  in  favor  of  those  creditors,  because 
the  company  had  paid  no  interest"  since  the 
year  1873. 

It  seems,  however,  that  there  was  a  float- 
ing debt  of  $1,600,000,  contracted  in  prev- 
ious years,  for  equipment  and  construction, 
repairs,  wages,  taxes,  &c.,  to  which  the  net 
earnings  of  the  road,  to  the  amount  of 
$550,000,  had  been  applied  by  the  company. 

If  the  decision  of  the  court  proceeded 
upon  any  idea  of  division  of  the  funds,  it 
was  a  division  for  purposes  of  equipment, 
construction,  and  repairs,  and  not  for  pay- 
ment of  interest  to  the  mortgage  creditor. 
L,et  us  then  see  what  are  the  points  of 
resemblance  between  that  case  and  the  case 

before  us. 

638        *As    already    stated,    the    claims    in 

controversy    here    amount    to    about 

$244,144,  exclusive  of  interests,  nine-tenths 

of  which  accrued  in  the  year  1874  and  1875. 

Between  September  30,  1874,  and  the  date 
of  the  receiver's  appointment,  the  gross  reve- 
nues of  the  company  were  sufficient  to  pay 
all  the  current  expenses  of  operating  the 
road,  including  the  present  claims,  and  to 
leave  a  net  income  of  more  than  $600,000. 
During  the  same  period  there  was  paid  by 
the  company  to  its  mortgage  or  trust  credit- 
ors, according  to  one  estimate,  the  sum  of 
$412,682;  according  to  another  estimate  the 
sum  of  $317,750.  Our  more  immediate  en- 
quiry, however,  is  with  the  year  ending 
September  30,  1875,  as  during  that  year  the 
claims  with  which  we  have  to  deal  accrued. 

It  appears  that  the  gross  revenues  for  that 
year  were  $1,033,980.  How  much  was  paid  to 
mortgage  creditors  in  the  way  of  interest  is 
not  clear — according  to  one  estimate,  $101,- 
588;  according  to  another,  $196,000.  A  large 
amount  was  also  paid  for  what  is  known 
as  the  Lynchburg  and  Danville  extension. 
The  balance  of  more  than  $400,000  was  used 
by  the  company  in  paying  its  floating  and 
unsecured  debt. 

It  appears  that  a  large  portion  of  this 
debt  was  contracted  in  the  purchase  of 
equipments  and  in  making  repairs  and  use- 
ful improvements.  President  Barbour,  in  his 
annual  report  of  the  operations  of  the  road 
for  the  year  ending  30th  of  September,  1875. 
states  "that  considerable  outlays  have  been 
made  during  the  year  in  the  form  of  re- 
pairs to  the  roadway,  bridges,  and  equip- 
ments, besides  several  small  expenditures 
for  new  work  and  construction  required 
for  the  proper  working  of  the  road." 

He  further  states  that  1,224  tons  of  new 
iron  rails  and  68,753  cross-ties  have  been 
put  on  the  track  during  the  year.  Several 
large  bridges  across  the  principal 
688  *rivers  have  been  rebuilt,  and  exten- 
sive repairs  made  to  the  small  bridges 
on  the  line.  The  maintenance  of  the  prop- 
erty in  good  condition  has  been  regarded  as 


material  to  the  safety  of  the  trains  and  the 
proper  working  of  the  road,  apart  from  the 
policy  of  preserving  it  from  depreciation. 

"The  necessity  ot  making  these  heavy  ap- 
propriations for  repairs  has  absorbed  means 
to  a  large  extent  which  otherwise  would 
have  been  applied  pro  tanto  in  payment  of 
the  company's  indebtedness,"  This  explains 
why  it  was  the  labor  and  supply  creditors 
were  not  paid.  The  money  was  expended  in 
preserving  the  property  fron?  depreciation 
for  the  benefit  of  the  mortgage  creditors. 
I  say,  for  their  benefit,  because  the  record 
shows  that  between  the  date  of  the  appoint- 
ment of  the  receiver  and  the  14th  of  Oc- 
tober, 1879,  there  was  paid  them  $603,789 
from  the  net  income  of  the  road. 

This  statement  of  facts  is,  I  think,  suffi- 
cient to  show  that  the  present  case  is  di- 
rectly within  the  influence  of  the  decisions 
of  the  supreme  court  of  the  United  States. 

The  learned  counsel  for  the  appellees 
have  appreciated  this  difficulty  from  the  be- 
ginning, and  they  have  not  hesitated  to  as- 
sail those  decisions  as  opposed  to  well- 
established  principles  of  law,  and  violative 
of  the  rights  of  mortgage  creditors. 

It  is  admitted  by  them  that  an  application 
for  the  appointment  of  a  receiver  is  addressed 
to  the  sound  discretion  of  the  court,  but  thev 
say  it  is  a  discretion  to  be  exercised  accord- 
ing to  well-established  rules  and  precedents, 
and  when  a  case  is  made  out  which  falls 
within  these  rules  the  appointment  follows- 
as  a  matter  of  course;  and  they  deny  that  a 
court  of  equity  may  at  its  will  and  pleasure 
deprive  the  mortgagee  of  his  lien  u-^on  the 
net  income  of  the  road  acquired  by  the 
appointment  of  a  receiver.  As  the 
634  principle  of  law  *laid  down  in  this 
proposition  is  the  turning  point  in  the 
case,  it  is  to  that  I  propose  to  address  myself. 

No  well-read  lawyer  at  this  day  would 
venture  to  assert  that  the  jurisdiction  of  a 
court  of  equity  in  any  case  is  a  mere  mat- 
ter of  grace  depending  upon  the  favor  of  the 
court,  or  that  the  court  may  arbitrarily 
impose  terms  upon  parties  according  to  its 
caprice  and  pleasure  as  the  price  of  its 
interference.  When  we  say  that  the  remedpr 
is  "discretionary,"  we  mean  simply  that  it 
depends  on  equitable  considerations  exclu- 
sively. In  this  respect  it  is  distinguishable 
from  the  remedy  to  enfore  a  legal  right; 
as,  for  example,  a  suit  to  subject  land  to  the 
lien  of  a  judgment,  or  to  recover  damages  at 
law  for  the  breach  of  a  contract. 

In  these  latter  instances  the  right  is 
absolute,  and  the  plaintiff,  whether  in  one 
tribunal  or  the  other,  if  he  has  kept  hiniself 
within  the  strict  rules  of  the  law,  is  entitled 
to  enforce  his  demand  without  qualification 
or  condition.  But  when  he  invokes  the  ex- 
traordinary jurisdiction  of  a  court  of  equity 
in  his  behalf,  based  purely  upon  equitable 
grounds,  his  application  is  not  a  matter  of 
strict  right,  ex  debito  justitiae,  but  rests  with 
the  sound  discretion  of  the  court  whether  it 
shall  be  granted,  looking  to  all  the  circum- 
stances of  the  particular  case.  The  court 
will  enquire  not  only  whether  the  conduct  of 
the  plaintiff  has  been  fair  and  conscientious 
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in  every  respect,  but  whether  the  proposed 
relief  will  operate  hardly  and  oppressively 
upon  other  parties.  It  will  look  to  all  the 
facts  and  circumstances  and  all  the  collat- 
eral incidents  with  a  view  to  determine  its 
action;  and  if  fully  satisfied  the  exercise  of 
the  jurisdiction  in  the  particular  case  will  be 
unjust  or  oppressive,  it  will  refuse  to  inter- 
fere altogether,  or  it  will  impose  just  and 
reasonable  terms  upon  the  applicant  as  a 
condition  of  relief.  In  all  such  cases  the 
court  possesses  the  power  of  adapting 

635  its  decrees   to  *the  circumstances   of 
the  case — of  adjusting  cross-equities, 

of  imposing  terms,  and  of  doing  complete 
justice  in  its  minutest  details  to  all  concerned. 
These  principles  apply  with  peculiar  force 
to  the  appointment  of  receivers.  It  is  an 
exercise  of  the  extraordinary  power  of  the 
court,  based  upon  equitable  considerations. 
It  is  often  harsh  and  oppressive  in  its  ef- 
fects, wresting  the  property  from  the  owner 
without  a  hearing  and  before  a  decree,  and 
inflicting  irreparable  mischief.  As  was  said 
by  Lord  Eldon  with  reference  to  a  bill 
for  specific  performance,  the  jurisdiction 
is  not  compulsory  with  the  court,  but  the 
subject  of  discretion.  The  question  is  not 
what  the  court  must  do,  but  what  it  may  do, 
under  the  circumstances.  If  it  may  refuse 
the  application  altogether,  it  may,  as  a 
necessary  consequence,  impose  terms  as  a 
condition  of  granting  it,  and  it  may  modify 
those  terms  from  time  to  time,  as  oc- 
casion may  require.  In  Owen  v.  Homan,  4 
H.  L.  R.  997,  Lord  Cranworth  said:  The  re- 
ceiver, if  appointed  in  this  case,  must  be  ap- 
pointed on  the  principles  on  which  the  court 
of  chancery  acts,  by  preserving  the  prop- 
erty pending  the  litigation  which  is  to  de- 
cide the  rights  of  the  litigant  parties.  In 
such  cases  the  court  must  of  necessity  exer- 
cise a  discretion  as  to  whether  it  will  or  will 
not  take  possession  of  the  property  by  its 
officers.  No  positive  unvarymg  rule  can  be 
laid  down  as  to  whether  the  court  will  or 
will  not  interfere  by  this  kind  of  interim  pro- 
tection of  the  property.  It  is,  howexer,  use- 
less to  multiply  authorities  upon  this  subject. 
They  may  be  found  in  the  elementary  works 
and  in  the  adjudged  cases.  See  High  on  Re- 
ceivers, Kerr  on  Receivers,  and  the  cases 
cited.  The  appointment  of  receiver  is  analo- 
gous in  its  nature  to  a  preliminary  injunction. 
Its  primary  object  is  simply  to  take  charge 
of  the  property  pendente  lite  so  that  it  may  be 
forthcoming    to  answer  the  final  decree 

636  of  the   court.     *It   settles   nothing;    it 
determines  no  right;  it  is  merely  one 

of  the  modes  in  which  the  preventive  justice 
of  a  court  of  chancery  is  administered.  It 
operates  as  an  equitable  sequestration  of  the 
rents  and  profits  to  be  ultimately  disposed 
of  according  to  the  rights  and  priorities  of 
those  entitled,  whether  regular  parties  in  the 
cause  or  only  parties  in  interest  coming  be- 
fore the  court  in  a  reasonable  time  to  assert 
their  claims.  Beverly  v.  Brooke,  4  Gratt.  187. 
What,  then,  are  the  rights  of  the  parties 
in  interest  now  before  the  court?  I  do  not 
deem  it  necessary  to  go  into  a  discussion  of 
the  principles  of  law  relating  to  mortgages  of 


railroad  property.  The  encumbrances  in- 
volved here  are  not  mortgages;  they  arc  ordi- 
nary deeds  of  trust.  In  some  of  them  mere 
power  bf  sale  is  conferred  upon  the  trustees. 
Under  these  deeds  the  only  remedy  of  the 
trust  creditors  is,  of  course,  in  a  sale  of  the 
property  in  accordance  with  the  terms  and 
provisions  of  the  deeds  themselves.  In  the 
other  deeds  it  is  provided,  that  upon  dcfanlt 
made  in  the  payment  of  principal  or  interest 
and  demand  made  by  the  creditors,  the  trus- 
tees s.hall  take  possession  of  and  operate  the 
road;  and  after  paying  the  necessary  ex- 
penses so  incurred,  they  are  to  apply  the  bal- 
ance to  the  creditors  secured;  or  the  trustees 
may,  if  required,  make  sale  of  the  property. 
Under  neither  of  the  deeds  have  the  credit- 
ors any  lien  on  the  earnings  of  the  road  anti! 
entry  and  possession  taken.  For,  according 
to  the  authorities,  although  the  mortgage  by 
its  terms  may  cover  the  earnings,  the  mort- 
gagee has  no  lien  upon  them  so  long  as  the 
road  remains  in  possession  of  the  company, 
nor  does  a  lien  attach  even  in  a  suit  for  a 
foreclosure  and  sale  until  a  receiver  is  ap- 
pointed. The  bill  filed  in  this  case  in  behalf 
of  all  the  creditors,  and  assented  to  by  them, 
avers  that  the  trustees  cannot  take  possession 
under  any  of  the  deeds  in  consequence 
687  "^of  the  conflicting  claims  and  liens 
upon  the  property,  and  the  court  is 
asked  to  take  possession  for  the  creditors, 
through  the  instrumentality  of  a  receiver,  and 
to  sequestrate  the  tolls  and  revenues  for  their 
benefit,  to  the  exclusion  of  all  other  creditors. 

This  claim  of  the  appellees  is  not  a  matter 
of  right  on  their  part.  It  does  not  result 
from  nor  is  it  a  part  of  their  contract.  To 
use  the  language  of  the  supreme  court  of 
New  York  upon  this  identical  question,  **This 
relief  it  will  be  readily  seen  from  the  condi- 
tions necessary  to  its  enjoyment,  does  not 
grow  directly  out  of  the  relations  of  the  par- 
ties or  the  stipulations  contained  in  the 
mortgage,  but  out  of  equitable  consideraticms 
alone.  It  is  not,  therefore,  a  matter  of  strict  | 
right,  but  it  is  addressed  to  the  sound  discre- 
tion of  the  court."  Syracuse  City  Bank  r. 
Tallman,  31  Barb.  201,  and  cases  there  cited 

Upon  this  point  the  language  of  the  | 
supreme  court  of  the  United  States  is  very 
emphatic:  "The  mortgagee  has  his  strict 
rights,  which  he  may  enforce  in  the  ordi- 
nary way.  If  he  asks  no  favors  he  need  grant 
none.  But  if  he  calls  upon  a  court  of  chan- 
cery to  put  forth  its  extraordinary  powers 
and  grant  him  purely  equitable  relief,  be 
may  with  propriety  be  required  to  submit 
to  the  operation  of  the  rule  which  always 
applies  in  such  cases,  and  do  equity  in  order 
to  get  equity^' 

The  doctrines  so  laid  down  in  Fosdick 
V.  Schall  are  fully  sustained  by  the  cases 
of  Douglas  V.  Cline,  12  Rush.  R.  608: 
Duncan  v.  Chesapeake  and  Ohio  Railroad 
Company,  3  Court  Law  Journal  579;  Clark r 
The  Williamsport  and  Elmira  Railroad  Com- 
pany, decided  by  the  supreme  court  of  P«m- 
sylvania,  an  unreported  case;  Poland  r.  The 
La  Motte  Valley  Railroad  Company,  decidrl 
by  the  supreme  court  of  Vermont  ;*and  Elli? 
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V.  Boston,  Hartford  and  Erie  Railroad  Com- 
pany, 107  Mass.  R.  1. 

688  *There  are  one  or  two  cases  which 
hold  a  contrary  doctrine.    There  may 

be  others.  Certainly  the  overwhelming 
weight  of  authority  is  in  harmony  with  the 
decisions  of  the  supreme  court  of  the  United 
States. 

An  effort  has  been  made  in  the  argument 
to  distinguish  this  case  from  those  decided 
by  the  supreme  court  in  one  or  two  import- 
ant particulars.  It  is  said,  for  example,  if  in 
this  case  the  current  debts  for  labor  and 
supplies  were  not  paid  it  was  because  the 
revenues  of  the  company  were  misapplied  in 
paying  the  general  creditors;  that  both  the 
current  debt  fund  and  the  mortgage  debt 
fund  were  diverted,  and  as  this  was  done 
without  the  knowledge  and  consent  of  the 
mortgage  creditors  they  cannot  be  called 
upon  to  make  restitution.  The  same  argu- 
ment might  have  been  made,  and  probably 
was  made,  in  Hale  v.  Frost.  There  the  mort- 
gage creditors  had  received  nothing  for 
nearly  three  years.  Here  they  received  a 
large  amount  of  interest.  There,  as  here,  the 
g^ross  earnings  of  the  road  were  sufficient  to 
pay  all  the  operating  expenses  of  the  road, 
with  a  large  net  income  besides,  which  was 
applied  to  a  floating  debt  of  previous  years; 
thus^  diverting  the  funds  both  from  the  mort- 

fige  creditor  and  the  current  debt  creditor, 
he  defect  in  the  argument  of  the  learned 
cbunsel  is  in  supposing  that  the  gross  earn- 
ings of  the  company  are  divided  into  two 
funds — one  for  the  payment  of  the  mort- 
g^age  debt  creditor  and  the  other  for  the 
supply  and  labor  creditor,  whereas  all  the 
earnings  constitute  but  one  fund,  to  no  part 
of  which  the  mortgage  creditor  is  entitled 
until  the  current  debt  incurred  in  operating 
the  road  is  first  paid. 

But  let  it  be  conceded  that  there  are  two 

funds  of  the  character  indicated;  with  what 

justice  can  it  be  claimed  that  one  of  them 

rather  than  the  other  has  been  misapplied? 

Why  should  we  say  that  the  current 

689  "^debt  fund  has  been  diverted  rather 
than  the  mortgage  debt  fund?   A  rule 

of  that  sort  once  established  places  it  in  the 
power  of  the  company's  officers  to  defeat 
the  acknowledged  equity  of  the  current  debt 
creditor  by  wasting  or  misapplying  the  as- 
sets. 

When  the  earnings  of  the  road  are  divert- 
ed to  pay  bonded  interest,  to  purchase  equip- 
ments and  to  make  valuable  improvements, 
is  the  supply  and  labor  creditor  to  be  told 
that  he  is  without  remedy  because  the  com- 
pany has  also  misapplied  a  part  of  its  reve- 
nues in  paying  its  general  creditor  of  pre- 
vious years? 

The  reply  to  all  such  suggestions  is  two- 
fold: First.  The  equity  of  the  supply  and 
labor  creditor  attaches  to  every  part  of  the 
current  revenue,  as  well  that  which  is  paid 
for  equipments  and  improvements  as  that 
paid  to  the  general  creditor.  Second.  The 
mortgage  creditor  being  directly  benefitted 
by  the  equipments  and  improvements  upon 
the  road,  cannot  complain  if  the  court  uses 
the  net  income  in  its  hands  to  repay  what 


has  been  thus  diverted  from  the  supply  and 
labor  creditor. 

According  to  Fosdick  v.  Schall,  the  offi- 
cers of  the  company  are  in  a  sense  the  trus- 
tees of  the  earnings  for  the  benefit  of  dif- 
ferent classes  of  creditors;  and  if  they  give 
to  one  class  that  which  properly  belongs  to 
another  the  court  has  the  power  to  restore 
the  parties  to  their  original  rights,  and  thus 
do  what  the  company  itself  ought  to  do  if  a 
receiver  should  not  be  appointed. 

It  has  been  further  said  that  to  apply  the 
equity  of  the  current  debt  creditors  to  this 
case  we  have  to  trace  it  through  the  trans- 
actions of  years  to  find  out  when  and  where 
the  misapplication  of  funds  was  made,  and 
upon  whom  the  responsibility  is  to  be  fast- 
ened. 

The    same    objection    might    have    been 

urged  in  Hale  v.  Frost,  and  yet  the  supreme 

court  found  no  difficulty  in  applying  to  that 

case     the     principles    laid    down     in 

640  "^Fosdick  v.  Schall.  But,  as  a  matter  of 
fact,  the  difficulty  is  more  imaginary 

than  real.  Nearly  all  the  debts  in  contro- 
versy were  contracted  in  the  fiscal  year  ter- 
minating the  30th  of  September,  1875,  and 
the  diversion  occurred  in  that  year  and 
subsequent  thereto  down  to  the  time  of 
the  appointment  of  the  receiver. 

The  report  of  the  president  of  the  com- 
pany, already  adverted  to,  and  the  other  doc- 
umentary evidence  show  unmistakably  to 
what  purpose  and  for  whose  benefit  a  large 
amount  of  the  earnings  were  applied.  This 
has  been  already  explained,  and  need  not  be 
repeated  here. 

The  learned  counsel  for  the  appellees,  in 
discussing  the  equities  of  the  parties  liti- 
gant, tells  us  that  the  employees  of  the 
company  stood  by  and  saw  without  objec- 
tion the  revenues  of  the  road  diverted  to  the 
payment  of  the  general  creditors,  and  now  call 
upon  the  mortgage  creditors  for  restitution. 

If  it  can  be  supposed  that  these  employees 
knew  anything  of  the  condition  of  the  com- 
pany, it  is  difficult  to  see  how  they  could 
prevent  a  diversion  of  the  funds.  They 
clearly  could  not  demand  the  appointment 
of  a  receiver.  It  will  not  be  seriously  insisted 
that  each  one  of  them  ought  to  have  insti- 
tuted his  action  or  warrant  whenever  there 
was  any  delay  or  default  in  paying  the 
wages  of  each  accruing  from  time  to  time. 

What  would  be  the  condition  of  a  railroad 
company  thus  involved  in  perpetual  litiga- 
tion with  its  army  of  employees,  with  its 
funds  under  process  of  garnishment,  and  its 
stores  and  necessary  supplies  subject  to 
levy  and  sale  under  interminable  executions? 
From  what  source  could  the  company  obtain 
its  labor  and  material  absolutely  essential  to 
the  successful  operation  of  the  road,  when  it 
is  once  understood  that  no  man  coijld  safely 
trust  to  its  power  of  payment?    It  is 

641  a  "^matter  of  common  notoriety  that 
these  employees  are  but  too  often  de- 
layed in  receiving  their  hardly-earned  wages 
because  the  revenues  of  the  road  are  taken 
for  the  payment  of  more  pressing  demands 
or  for  the  purchase  of  equipments  and  for 
necessary  improvements.   But  for  the  labor 
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and  supply  creditor  the  road  must  stop 
operation,  resulting  in  the  loss  of  its  trade 
and  its  diversion  to  other  channels,  the  gen- 
eral deterioration  of  the  property  of  the 
company,  and  lasting  injury  to  the  mort- 
gage creditor. 

If  the  latter,  through  the  instrumentality 
of  a  receiver,  obtains  possession  of  a  road 
properly  appointed  and  equipped,  yielding 
valuable  revenues,  it  is  due  in  a  great  meas- 
ure to  the  class  of  men  whose  claims  are 
the  subject  of  controversy  here.  The  mort- 
gage creditor  knows  all  these  things.  He  cer- 
tainly cannot  be  ignorant  of  the  continued 
default  in  the  payments  of  the  interest  due 
him — a  fact  of  itself  sufficient  to  attract  his 
attention  and  excite  his  suspicions.  And  3^et 
he  leaves  the  company  for  years  in  the  unin- 
terrupted possession  and  control  of  the 
earnings  of  the  road,  ahd  notoriously  ob- 
taining credit  from  third  persons  for  sup- 
plies and  labor  upon  the  faith  of  these  earn- 
ings. When,  under  such  circumstances,  the 
creditor  calls  upon  a  court  of  equity  to  in- 
tercept the  revenues  for  his  benefit,  he  cannot 
complain  that  debts  thus  contracted  shall  first 
be  paid,  within  limits  so  just  and  reasonable 
as  are  now  prescribed  by  the  courts. 

It  must  not  be  forgotten  that  it  is  not 
merely  the  mortgage  creditor  and  the  stock- 
holder who  are  interested  in  this  species  of 
property,  but  the  public  also  are  concerned. 
The  railroads  constitute  the  grand  feature 
of  modern  civilization.  Their  influence  is 
everywhere  felt — in  an  improved  agricul- 
ture, in  the  development  and  progress  of 
manufactories,  and  in  the  gathering  and  dif- 
fusing the  blessings  of  a  liberal  and 
€42  *enlightened  commerce.  They  have 
under  the  law  public  duties  to  per- 
form, the  neglect  of  which  involves  a  forfeiture 
of  their  chartered  privileges  and  incalculable 
misfortunes  to  the  country.  The  per- 
sonal safety  and  the  lives  of  thousands  of  peo- 
ple are  daily  and  hourly  dependent  upon  their 
proper  equipment  and  management.  It  is 
stated  in  one  of  the  briefs  filed  in  this  cause 
that  at  the  commencement  of  the  past  year 
there  were  more  than  ten  thousand  miles  of 
railway  in  the  United  States  being  operated 
under  the  control,  more  or  less  immediate, 
of  the  courts.  The  assertion  might  safely  be 
hazarded  that  nine-tenths  of  these  com- 
panies were  at  the  time  indebted  for  neces- 
sary expenses  incurred  in  operating  their 
roads.  When  we  consider  the  magnitude  of 
the  interests  and  the  meritorious  character 
of  the  claims  thus  involved,  it  is  not  at  all 
surprising  that  the  chancery  courts,  in  the 
appointment  of  receivers  for  railroad  com- 
panies have  modified  in  some  measure  the 
rules  applicable  to  ordinary  mortgages  of 
real  estate.  It  has  been  said  that  this  is  a 
new  departure.  It  may  be  so.  Such  departures 
are  constantly  occurring  in  the  changing  con- 
ditions of  society.  More  than  two  huAdred 
years  ago  the  doctrine  was  established  in  Eng- 
land that  the  admiralty  jurisdiction  was  limited 
to  the  ebb  and  flood  of  the  tide.  And  that  doc- 
trine was  adopted  and  followed  in  the  United 
States  until  the  year  1851,  when  it  was  de- 
liberately abandoned  by  the  supreme  court 


of  the  United  States,  and  it  was  then  held 
that  the  admiralty  and  maritime  jurisdiction 
granted  to  the  Federal  government  was  not 
limited  to  tide  waters,  but  extended. to  all 
public  navigable  lakes  and  rivers  where 
commerce  is  carried  on  between  the  differ- 
ent States.  12  How.  443.  The  whole  law  of 
insurance  is  not  more  than  a  century  ol4 
and  more  than  half  of  its  important  princi- 
ples   and    distinctions    is    of    recent 

643  growth    and    ^development      In    the 
memorable  language  of  Lord  Cotting- 

ham,  it  is  the  duty  of  courts  of  equity  to 
adapt  its  practice  and  course  of  proceeding 
as  far  as  possible  to  the  existing  state  of 
society,  and  to  apply  its  jurisdiction  to  all 
those  new  cases  w^ich,  from  the  progress  daily 
making  in  the  affairs  of  men,  must  continually 
arise,  and  not  from  too  strict  an  adherence  to 
forms  and  rules  established  under  very  differ- 
ent circumstances  decline  to  administer  justice 
and  to  enforce  rights  for  which  there  is  no 
remedy.  Tyler  v.  Salmon,  4  Myl.  &  Cr.  R. 
137,  619,  635;  Mare  v.  Mulany,  1  Myl.  &  Cr. 
R.  559;  Red.  on  Railroads  477. 

For  these  reasons  I  think  we  bug^ht  to  fol- 
low the  decisions  of  the  supreme  court  of 
the  United  States  as  laid  down  in  the  cases 
mentioned,  and  for  the  additional  reason  it 
is  most  important  and  desirable  that  upon 
such  a  question  as  this  the  Federal  courts 
and  the  State  courts  within  the  same  terri- 
torial limits  shall  adopt  the  same  rules,  and 
administer  these  trusts  upon  the  same  rec- 
ognized principles  of  equity  jurisprudence. 

Upon  the  whole  case  my  opinion  is  ihit 
the  claims  which  are  the  subject  of  this  con- 
troversy ought  to  be  paid  out  of  the  net  in- 
come of  the  road  in  the  hands  of  the  re- 
ceiver. If  this  income  has  been  used  under 
the  instructions  of  the  circuit  court  for 
other  purposes,  the  proceeds  of  the  sale  of 
the  road  itself  may  be  used  pro  tanto  to  sat- 
isfy such  claims.  To  this  no  well  founded 
objection  can  be  urged.  It  is  a  mere  restora- 
tion of  what  has  been  diverted  since  the  re- 
ceivership ;  and  the  result  is  precisely  the  same 
to  the  parties  concerned.  If  as  between  the 
mortgage  creditors  themselves  a  portion  of 
them  have  received,  in  the  way  of  interest 
that  which  they  were  not  justly  entitled  to; 
or  if  expenditures  have  been  made  which 
ought  not  to  have  been  made,  it  is  no  fault 
of  the  petitioners  and  the  other  like  cred- 
itors.    The    existence    of    these    wis 

644  known  as  *early  as  November,  1876, 
and  it  was  no  doubt  understood  they 

would  be  asserted  in  this  suit.  The  decree 
of  the  circuit  court  of  Alexandria  must  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  that  court,  in  conformi- 
ty with  the  views  herein  expressed. 

The  decree  was  as  follows: 

The  court  having  maturely  considered  the 
transcript  of  the  record  of  the  decrees  afore- 
said and  the  arguments  of  counsel,  is  of 
opinion  for  reasons  stated  in  writing  and 
filed  with  the  record,  that  the  claims  of  the 
appellants  for  services  rendered  and  for 
supplies  furnished  the  defendant  corpora- 
tion previous  to  the  appointment  of  the  re- 
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ceiver,  have  priority  over  the  claim  of  the 
mortgage  or  trust  created  in  the  proceed- 
ings mentioned,  and  the  said  circuit  court 
erred  in  not  so  holding  by  its  decrees  of  the 
25th  of  September,  1878,  and  the  13th  of 
February,  1880.  Whereupon  for  the  error 
aforesaid,  it  is  decreed  that  so  much  of  the 
said  decrees  as  in  conflict  with  this  decree 
be  reversed  and  annulled  and  that  the  appel- 
lants recover  their  costs  incurred  in  the 
prosecution  of  these  appeals  to  bg  paid  out 
of  the  funds  under  the  control  of  the  said 
circuit  court.  It  is  further  ordered  and  de- 
creed that  these  causes  be  remanded  to  the 
said  *  circuit  court  to  be  there  proceeded 
with  to  a  final  decree  in  conformity  with 
this  decree  and  the  principles  laid  down  by 
this  court  in  its  opinion  aforesaid. 
Decree  reversed. 


646       *Gibert    v.    Washington    City,    Vir- 
ginia Midland  and  Great  Southern 
Railroad  Company. 

[1  Am.  &  £ng.  R.  Cas.  512.] 

January   Term,    1881,    Richmond. 

Absent  Moncure,  P. 

1.       Railroads  —  Receivers  —  InsolTencr  — 
Prlorltr  of  Judgment   Creditors.*— At  the 

time  a  receiver  is  appointed  at  the  suit  of  trust 
creditors  to  take  possession  of  a  railroad  and  carry 
it  on,  there  are  a  number  of  executions  against  the 
company  in  the  hands  of  the  sheriff;  and  there  are 
funds  derived  from  income  and  balances  due  from 
employees,  in  the  hands  of  or  due  to  the  company. 
Held:  The  execution  creditors  are  entitled  to  have 
these  funds  and  balances  applied  to  the  satisfaction 
of  their  debts  in  preference  to  the  trust  creditors. 
a.  Same— Same— Same— Same— Rlrfcts.  —  If 
these  funds  or  balances  have  been  applied  under 
the  order  of  the  court  to  other  debts,  they  will  be 
replaced  out  of  the  revenues  received  by  the  re* 
ceiver  since  his  appointment. 

This  is  another  branch  of  the  case  of 
Graham  v.  The  Washington  City,  Virginia 
Midland  and  Great  Southern  Railroad  Com- 
pany, then  pending  in  the  circuit  court  of 
the  city  of  Alexandria.  Whilst  the  cause 
was  pending  in  that  court  a  number  of  per- 
sons who  had  recovered  judgments  and  sued 
out  executions  against  the  company  before 
the  appointment  of  a  receiver,  came  into  the 
cause,  and  claimed  that  their  executions 
were  liens  upon  the  funds  in  the  hands  of 
the  company  or  to  which  the  company  had 
claim  at  the  time  of  the  appointment  of  the 
receiver. 

By  the  decree  in  the  cause  made  on  the 

25th  of  September,  1878,  the  court 
646       held  that  the  execution  liens,  *which 

existed  at  the  time  of  the  appoint- 
ment and  qualification  of  the  receiver,  at- 
tached to  all  funds  in  hand,  and  balances 
outstanding,  which  belong  to  the  defendant 
corporation,  and  that  such  funds  and  bal- 
ances  were  subject  thereto;  and  that  where 

-See  Gibcrt  v.  W.  C,  etc.,  R.  Co.,  33  Gratt.  586 
and  note.. 


such  balances  and  funds  have  been  heretofore 
otherwise  appropriated  by  the  receiver  under 
the  orders  of  the  court,  the  same  should  be 
made  good  out  of  the  funds  and  receipts  of  the 
company  which  have  since  or  may  hereafter 
come  into  the  hands  of  said  receiver,  to  the 
extent  to  which  said  balances  and  funds 
were  so  appropriated.  And  tfie  commission- 
er was  directed  to  report  the  amount  of  said 
funds  and  balances,  and  what  executions 
were  liens  thereon,  and  their  priorities. 

The  commissioner  made  his  report,  show- 
ing the  amount  of  said  funds  and  balances 
at  the  time  of  the  appointment  of  the  re- 
ceiver to  be  $21,217.90,  and  he  also  reported 
the  execution  liens  and  their  priorities.  And 
the  cause  coming  on  again  to  be  heard  on 
the  30th  of  May,  1879,  the  report  of  the  com- 
missioner was  confirmed,  and  the  receiver 
was  directed,  out  of  the  assets  in  his  hands 
or  to  come  into  his  hands,  and  on  account 
of  the  said  sum  of  $21,217.90,  to  pay  to  the 
said  execution  creditors  —  naming  them  — 
each  a  certain  sum  of  money.  And  there- 
upon Frederick  E.  Gibert,  and  one  of  the 
mortgage  bondholders,  applied  for  and  ob- 
tained an  appeal  to  this  court. 

F.  L.  Smith  and  W.  W.  Gordon,  for  the 
appellant. 

J.  Alfred  Jones,  William  H.  Payne,  C.  M. 
Blackford  and  H.  R.  Garden,  for  the  appel- 
lees. 

STAPLES,  J.,  delivered  the  opinion  of  the 
court. 

647  *In   this  case  a  decision   was  ren- 

dered at  the  last  term  of  the  court 
at  Staunton,  affirming  the  decree  of  the  cir- 
cuit court  of  the  city  of  Alexandria. 

One  of  the  questions  presented  by  the 
record  was  not,  however,  passed  upon  at  that 
time;  this  court  for  reasons  perfectly  satis- 
factory to  itself,  reserving  it  for  future  con- 
sideration. That  question  grows  out  of  a  con- 
troversy between  the  mortgage  creditors  on 
the  one  hand  and  certain  execution  credit- 
ors on  the  other.  These  latter  creditors  had 
placed  their  executions  in  the  hands  of  the 
proper  officer  prior  to  the  appointment  of 
the  receiver.  At  that  time  the  company  had 
money  in  bank  to  its  credit,  which  together 
with  what  was  due  to  it  from  other  sources 
amounted  to  about  twenty-one  thousand 
dollars. 

The  point  now  to  be  decided  is  to  whom 
does  this  fund  belong — to  the  mortgage  or 
trust  creditors  or    to  the  execution  creditors? 

The  decision  of  this  question  has  been  to 
some  extent  foreshadowed  in  the  opinion 
just  delivered.  The  subject,  however,  from 
its  importance  and  novelty  in  this  State, 
deserves  a  more  extended  consideration. 

All  the  deeds  executed  by  the  company 
upon  the  road,  embrace  also  the  tolls,  in- 
come, and  earnings  derived  therefrom.  Some 
of  these  deeds  provided  that  upon  default 
made  in  the  payment  of  interest,  the  trustees 
on  request  of  the  bondholders,  may  take 
possession  of,  and  manage  the  road,  and 
after  paying  the  necessary  expenses  of  op- 
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erating  the  same,  pay  over  the  proceeds  to  I  tend  to  the  surplus.  It  was  for  the  company 


the  creditors  secured;  or  they  may  sell  the 
property  upon  request  of  at  least  one-half 
the  bondholders. 

Nothwithstanding  the  long  continued  de- 
fault of  the  company  in  paying  the  interest 
accruing  from  time  to  time,  the  trustees 
never  took  possession  of  the  road,  and  it  is  as- 
serted in  the  bill,  they  were  unable  to  do 
648  so  *in  consequence  of  the  conflicting 
claims  and  liens  of  the  various  trust 
creditors.  Nor  is  it  pretended  that  any  demand 
was  ever  made  upon  the  company  for  tolls  and 
earnings,  until  the  bill  was  tiled  in  the  present 
case. 

Notwithstanding  a  few  decisions  to  the 
contrary,  it  is  now  well  settled  that  so  long 
as  the  mortgagor  is  permitted  to  remain  in 
possession  by  the  property,  he  is  entitled  to 
receive  and  apply  to  his  own  use,  the  in- 
come and  profits  of  the  mortgaged  estate. 
And  this  is  true  although  the  mortgage  by 
its  terms  covers  the  rents  and  profits,  and 
although  the  creditor  is  authorized  to  take 
possession  upon  default  made  in  the  pay- 
ment of  the  debt.  As  was  said  by  Lord 
Mansfield,  in  Chewning  v.  Black,  3  Dougl. 
R.  391,  until  the  mortgagee  takes  possession, 
the  mortgagor  is  owner  to  all  the  world, 
and  is  entitled  to  all  the  profits  made.  These 
principles  apply  with  greater  force  to  mort- 
gages of  railroad  property,  than  to  any 
other  class  of  securities.  It  is  universally 
understood  that  so  long  as  the  company 
continues  in  possession,  it  must  have  the  un- 
limited use  and  control  of  the  earnings  of  the 
road,  for  the  purpose  of  meeting  its  current 
expenses.  Such  earnings  are  indispensable 
for  the  work  of  repair  and  replacement,  the 
purchase  of  supplies,  and  material  and 
equipments,  and  for  the  payment  of  wages 
and  salaries  due  to  agents  and  employees. 

Whilst  it  may  be  the  duty  of  the  company 
after  payment  of  its  current  expenses  to 
apply  the  income  to  the  liquidation  of  in- 
terest due  upon  its  bonds,  it  has  been  prop- 
erly said — This  obligation  of  its  own  force, 
no  more  carries  title  to  the  particular  money 
received,  as  income,  to  the  bondholders  or 
trustees,  than  does  the  obligation  to  pay  a 
debt,  in  ordinary  cases,  carry  title  to  the 
creditors  of  the  money  in  the  debtors 
pocket.  Whether  we  call  the  earnings 
649  of  the  road  *net  income,  or  gross  in- 
come, they  constitute  but  onei  fund  in 
the  treasury  of  the  company,  the  control  and 
disposition  of  which  are  inconsistent  with  the 
supposed  title  of  the  trustees  to  any  part  of  it 
In  the  case  of  Oilman  v.  Illinois  and  Mis- 
sissippi Telegraph  Company,  91  U.  S.  R. 
603,  this  precise  question  arose  under  a  deed 
of  trust  very  similar  in  its  provisions  to  the 
deeds  here.  Mr.  Justice  Swayne  delivering 
the  opinion  of  the  court,  said:  "Possession 
dra.ws  after  it  the  right  to  receive  and  apply 
the  income.  Without  this  the  road  could  not 
be  operated,  and  no  profits  could  be  made. 
Mere  possession  would  have  been  useless  to 
all  concerned.  The  right  to  apply  enough 
of  the  income  to  operate  the  road,  will  not 
be  questioned.  The  amount  directed  to  be 
so  applied  was  within  the  discretion  of  the 
company.    The  same  discretion  should  ex- 


to  decide  what  should  be  done  with  it.  In 
this  condition  of  things  the  whole  fund  be- 
longed to  the  company  and  was  subject  to 
its  control.  It  was  therefore  liable  to  the 
creditors  of  the  company  as  if  the  mort- 
gages did  not  cxistL  They  in  no  wise  afiFected 
it.  If  the  mortgagees  were  not  satisfied,  thry 
had  the  remedy  in  their  own  hands,  and 
could  at  any  moment  invoke  the  aid  of  the 
law,  or  interpose  themselves  without  it/' 

These  doctrines  thus  explicitly  announced 
by  the  supreme  court  of  the  United  States, 
had  been  previously  declared  in  Galveston 
Railroad  Company  v,  Cowdly,  11  Wall.  U. 
S.  R.  459;  and  they  have  been  since  reaf- 
firmed in  American  Bridge  Company  r. 
Hudlebach,  4  Otto  R.  798.  They  are  fully 
sustained  by  the  current  of  authority  else- 
where. See  cases  cited  in  Jones  on  Railroad 
Securities,    sec.    114    to    119,    inclusive,   and 

the  cases  cited. 
660  "^It  has  been  already  stated,  that  is 

some  of  the  deeds  no  provision  is 
made  for  the  trustees  to  enter  and  take  pos- 
session of  the  road;  but  a  mere  power  cf 
sale  is  conferred  upon  default  made  in  pay- 
ing the  mortgage  debts.  Under  these  deeds 
there  can  be  no  pretence  of  any  claims  by 
the  trust  creditors  to  any  part  of  the  earn- 
ings so  long  as  the  companv  is  permitted  to 
remain  in  possession.  The  power  of  sale 
only  contemplates  an  appropriation  of  the 
proceeds  of  sale  of  the  premises  to  the  pay- 
ment of  the  debts,  but  not  the  earnings  of 
the  road,  at  least  until  demand  made  by  the 
trustees  for  such  earnings. 

For  these  reasons,  we  are  of  opinion  thai 
the  execution  creditors  are  entitled  to  the 
fund  in  controversy,  and  the  circuit  court  of 
Alexandria  did  not  err  in  so  decreeing.  The 
decree  of  that  court  upon  this  branch  of  the 
case  must  therefore  be  affirmed. 
Decree  affirmed. 


651       *Triplett  &  als.  v.  Romine's  AdmV 
&  als. 

September  Term,    1S80,   Staunton 

1.  ^Fife's  Separate  Estate— Aate-MvFttel 
Transfer  to  Stepcklldrea  Im  Prmad  •< 
Creditors— Valldltr-*—M,     a     widow,     havisff 

property  settled  upon  her  by  her  former  boibtfMl 
purchases  land,  and  borrows  from  R,  money  to  pa? 
for  it  in  part.  Being  about  to  marry  again  sbe  es- 
ters into  a  marriage  contract  with  her  intended  ha*- 
band  T,  by  which  she  conveys  all  her  property  rol 
and  personal  to  a  trustee,  in  trust  for  the  separate  «e 
of  herself  and  T,  .and  the  children  of  T  by  a  forvr 
marriage;  the  money  she  borrowed  to  pay  ft*  ** 
land  still  being  due  and  unpaid.  Hkxjb:  The  land 
is  liable  to  pay  the  debt  due  to  R  as  ^MjaxoA  ihr 
children. 

2.  Same— Same — Credit er^s  Bill — ^Partl««.t— 
R  files  his  bill  against  T  and  his  wife  II.  to  m^ta 
the  land  to  the  payment  of  his  debt.     They 


*ABte-Naptlal  Contracts  —  Marrtaice  ss 
Consideration.— See  2  Min.  Inst.  (4th  Ed.)  6H 
685.   686,   697. 

tEnnitiible  Jnrisdictlon  amd  Relief— 
Specific    Performance. — In    Halsey     t.     Pefn«* 
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an  account  is  ordered  and  taken  fixing  the  amount 
of  R*8  debt,  to  some  items  of  which  T  excepts. 
After  the  death  of  M  and  eight  years  after  the  suit 
was  brought,  the  children  of  T  file  their  petition  in 
th«  cause  setting  out  their  claim  under  the  deed,  and 
asidng  to  be  made  parties  in  the  cause.  R's  admin> 
istrator  answers  the  petition,  and  the  court  decrees 
against  them.  Held:  They  should  have  been  made 
parties;  but  as  their  case  was  fully  stated  and  in- 
vestigated upon  their  petition  and  the  answer  of  R's 
administrator,  and  after  the  delay  they  would  not 
be  allowed  to  disturb  the  report  of  the  commis- 
sioner, the  appellate  court  will  not  reverse  the  de- 
cree; they  may  be  made  parties,  if  they  desire  it, 
when  the  cause  goes  back. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Warren  county  brought  in  Febru- 
ary, 1866,  by  Addison  Romine  in  his  life- 
time, and  on  his  death  revived  in  the  name  of 
his  administrator  William  H.  Brown,  aj^ainst 
William  H.  Triplett  and  Mahala  his  wife  and 
another,  to  subject  certain  real  estate 
952  and  other  property  the  *separate 
property  of  Mahala  Triplett,  to  satisfy 
debts  due  from  said  Mahala  to  the  plaintiff. 

It  appears  that  Mrs.  Triplett,  before  her 
niarriage,  was  the  owner  of  property  in  her 
own  right,  settled  upon  her  for  her  separate 
use  by  a  former  husband,  and  that  she  pur- 
chased two  small  tracts  of  land,  for  which  she 
executed  her  bonds  for  the  purchase  money, 
and  that  the  plaintiff  Romine,  who  was  her 
brother,  lent  her  several  sums  of  money  to 
enable  her  to  pay  for  the  land.  And  by  his 
bill  he  sought  to  subject  this  land  as  her 
separate  estate  to  the  payment  of  his  debt. 
And  in  July,  1866,  he  had  a  lis  pendens  of 
the  suit  recorded  in  the  clerk's  office  of  the 
county  court  of  Warren. 

At  the  March  term,  1866,  Triplett  and  wife 
answered  the  bill.  The  facts  as  to  the  pur- 
chase of  the  land,  as  stated  in  the  bill,  is 
not  denied,  and  a  part  of  plaintiffs'  debt  is 
admitted,  and  some  credits  are  claimed.  .\nd 
in  conclusion  they  say  the  plaintiffs'  bill  is 
radically  defective  in  substance  and  form, 
and  that  he  is  not  entitled  to  any  decree. 
And  at  this  term  there  was  an  order  for  an 
account  of  plaintiffs'  claim,  but  it  was  not 
taken. 

At  the  March  term.  1868,  of  the  court  the 
death  of  Mahala  Triplett  was  suggested, 
and  her  estate  was  committed  to  the  sheriff 
of  Warren  county.  And  at  the  March  term, 
1872,  there  was  another  order  for  an  ac- 
count of  plaintiffs'  claim  against  Mrs.  Trip- 
lett's  estate.  And  on  the  7th  of  December, 
1 872,  the  commissioner  returned  his  report  fix- 
ing the  amount  due  the  plaintiff  of  principal 


E3c*or,  79  Va.  60,  the  court  said:  "In  Goring  v.  Nash, 
3  Atkyns  R.  186,  Lord  Hardwicke  is  reported  as  say- 
ing: 'The  strict  measure  which  governs  the  courts  in 
a  question  between  persons  who  come  to  carry  specific 
articles  into  execution,  and  purchasers,  is  not  the  rule 
of  this  court,  for  between  families,  the  court  have 
considered  whether  it  would  be  attended  with  hard- 
ships or  not,  or  whether  a  superior  or  inferior  ei|uity 
arises  on  the  part  of  a  person  who  comes  for  a 
specifV:  performance.*  And  this  is  the  ground  Lord 
Cowpcr  went  upon  in  the  cafe  of  Finch  v.  Lord 
Winchel«ca.  1  P.  Wms.  277.  See  Triplett  v.  Romine, 
33  Gratt.  657;    2  Min.  Inst.   (3d  Ed.)   684." 


and  interest  up  to    January,  1873,  at  $2,644.50. 

To  this  report  the  defendant  Triplett  filed 

exceptions,  to  a  few  items  of  charge  and  the 

failure  to  allow  some  credits. 

At    the    February    term,    1874,    Elizabeth' 

Triplett  and  others  applied  for  leave 

608      to  nle  their  petition  in  the  *causc,  which 

was  opposed  by  the  administrator  of 

Romine;  but  the   objection  was  oyerruled, 

and  the  petition  was  allowed  to  be  filed. 

In  their  petition  they  state  that  Mahala 
Ashby  and  William  H.  Triplett  were  married 
in  May,  1865,  in  the  county  of  Warren:  That 
in  contemplation  of  said  marriage,  and  in 
consideration  thereof,  they  on  the  16th  of 
May,  1865,  entered  into  a  marriage  con- 
tract, by  which  the  said  Mahala  Ashby  con- 
veyed (among  other  things)  two  tracts  of  land 
to  a  trustee  for  the  sole  use  and  separate  bene- 
fit and  use  of  the  said  Mahala  and  William 
H.  Triplett  and  his  children  by  a  former 
wife,  namely — setting  out  the  names  of  the 
petitioners.  And  they  filed  the  deed  with 
their  petition.  They  state  that  on  the  27th 
of  May,  1865,  the  said  deed  was  proved  as 
to  Mahala  Ashby,  by  the  subscribing  wit- 
nesses thereto,  before  the  then  clerk  of  the 
county  court  of  Warren,  in  the  clerk's  office 
thereof,  and  was  at  the  same  time  acknowl- 
edged by  the  said  William  H.  Triplett,  and 
was  left  in  the  possession  of  the  clerk  to  be  re- 
corded, but  the  clerk  through  some  inadvert- 
ence omitted  to  endorse  upon  the  deed  that  it 
had  been  proved  as  to  Mahala  Ashby  by  the 
subscribing  witnesses;  and  his  term  of  office 
expired  without  his  having  made  any  surh 
endorsement.  It  was  again  proved  by  the 
witnesses  and  admitted  to  record  on  the 
26th  of  March,  1867.  They  claim  that  being 
jointly  with  their  father  the  owners  of  the 
real  estate  by  virtue' of  said  deed  sought  to 
be  subjected  by  the  plaintiff  to  the  payment 
of  his  claims,  they  do  not  admit  its  liability 
to  said  debt,  or  if  it  be  liable  to  it  or  any 
part  of  it.  still  petitioners  are  deeply  inter- 
ested therein,  and  ought  to  be  parties  to  the 
suit;  and  this  they  pray  may  be  done;  that 
Brown  the  administrator  mav  be  summoned 
to  answer  their  petition;  and  that  they  may 

have  all  proper  relief. 
654  *The  administrator  Brown,  was  or- 

dered to  be  summoned  to  answer  the 
petition,  and  filed  hi-s  answer.  He  refers  to 
the  time  this  suit  had  been  pending,  the  an- 
swer of  Triplett  and  wife,  which  makes  no 
allusion  to  the  deed,  and  no  mention  of  it 
had  been  made  until  the  filing  of  the  peti- 
tion. He  admits  the  subscribing  witnesses 
to  the  deed  were  at  the  clerk's  office  and 
made  the  oath  mentioned  in  the  clerk's  cer- 
tificate of  that  date. 

He  further  says  that  the  right  of  the  pe- 
titioners even  as  stated  by  themselves,  is 
not  supported  by  any  valuable  considera- 
tion. They  are  volunteers  according  to  their 
own  showing;  and  no  conveyance  which 
Mrs.  Ashby  might  have  made  in  their  favor 
can  relieve  her  property  from  liability  for  a 
debt  contracted  by  her  with  A.  Romine  long 
before  said  writing  was  executed,  and  which 
is  yet  owing  and  unpaid.  And  he  insisted 
that  the  deed  was  not  duly  recorded  until 
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after  Romine  had  brought  his  suit  and  dock- 
eted his  lis  pendens.  He  objects  to  being 
delayed  in  order  to  make  the  petitioners 
parties,  and  hopes  that  the  matter  brought 
forward  in  the  petition  will  be  determined 
thereon. 

The  cause  came  on  to  be  heard  on  the 
17th  of  October,  1878,  when  the  court  held 
that  the  marriage  contract  between  Mehala 
Ashby  and  William  H.  Triplett,  was  not 
admitted  to  rec©rd  until  the  institution  of 
this  suit,  and  the  record  of  the  lis  pendens, 
and  that  it  was  therefore  void  as  to  the 
debts  due  Romine  from  said  Mahala  Ashby. 
And  correcting  the  account  stated  by  the 
commissioner  in  some  small  particulars,  de- 
creed that  Romine  should  recover  the  sum 
of  $2,704.42  with  interest  on  $1,007.71,  part 
thereof  from  October  l,  1878,  till  paid,  and 
costs.  And  if  it  was  not  paid  before  the  1st 
of  March,  1879,  commissioners  named  were 
directed  to  sell  the  land,  &c.  And  thereupon 

Elizabeth  Triplett  and  the  other  peti- 
655      tioner    applied    to   ♦a    judge    of   this 

court  for  an  appeal  and  supersedeas; 
which  was  awarded. 

Giles  Cook  and  J.  Y.  Menifee,  for  the  ap- 
pellants. 

R.  Parker  and  McCornjick,  for  the  appel- 
lees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

It  is  essential  to  the  success  of  the  appel- 
lants in  this  cause,  that  they  shall  show 
themselves  to  be  purchasers  for  value  of  the 
land  in  controversy,  or  of  some  estate,  or 
interest  in  it.  They  do  not  pretend  that  they 
ever  paid  or  contracted  to  pay  any  money 
or  other  thing  of  value  for  it.  It  was  the 
separate  property  of  Mrs.  Mahala  Ashby, 
and  she,  in  contemplation  of  marriage  with 
the  appellee  William  H.  Triplett,  settled  it 
to  the  use  of  herself  and  her  intended  hus- 
band and  his  children  by  a  former  marriage. 
The  appellant  Granville  Triplett  and  the  fe- 
male appellants  are  these  children,  and  their 
claim  is,  that  the  marriage  contemplated 
having  taken  place  is  a  sufficient  considera- 
tion to  support  the  settlement  to  their  use 
against  a  creditor  of  Mrs.  Ashby,  whose 
debt  existed  at  and  before  the  date  of  the 
settlement  and  though  not  a  specific  lien 
was  then  chargeable  in  equity  upon  the 
property  settled. 

That  marriage  is  a  consideration  deemed 
valuable  in  law  is  an  elementary  principle, 
and,  in  ante-nuptial  settlements  untainted 
with  fraud,  that  this  consideration  is  suffi- 
cient to  sustain  against  existing  creditors  of 
the  settler,  limitations  of  estates  to  the  hus- 
band and  wife  and  issue  of  the  marriage,  is 
well  settled.  "In  marriage  contracts,"  says 
Lord  Cottenham  in  Hill  v.  Gomme,  5  Myl. 
&  Cr.  254,  "the  children  of  the  marriage  are 
not  only  objects  of,  but  quasi  parties 
€5f  to  it";  *and  it  has  been  held  by  this 
court,  that  the  consideration  extends 
to  children  born  out  of  wedlock,  who  are 
legitimated  by  the  subsequent  marriage  of 
the    parents    and    recognition.     Herring    & 


als.  V.  Wickham  &  wife  &  als.,  29  Gratt 
628;  Coutts  &  als.  v.  Grecnhow,  2  Mnaf. 
363. 

Whether  the  consideration  extends  to  es- 
tates limited  to  collateral  relatives  is  a  ques- 
tion upon  which  there  have  been  and  stiQ 
seem^  to  be  much  diversity  of  opinion  and 
conflict  in  the  decisions.  Adjudged  cases 
both  ways  are  numerous.  We  do  not  pro- 
pose to  review  them.  Many  of  them  arc  re- 
ferred to  in  the  elementary  works  which 
we  have  examined  and  the  principles  ''  - 
duced  by  the  authors  are  there  given.  S« 
2  Lomax  Dig.  335,336  (side  pages);  Fry  on 
Specific  Performance  §§  108,  109,  110,  111, 
Kerr  on  Fraud  and  Mistake  204,  232;  Sug- 
den  V.  &  P.  rsth  Amer.  ed.)  ch.  22,  §  1,  4C 
(top),  716  (bottom),  note  1;  Schonler? 
Dom.  Rel.  264;  Bump,  on  Fraud.  Convey.  (2d 
ed.),  292,  293;  and  cases  cited  by  these  authors 

In  reference  to  the  cases  generally,  it  is 
to  be  observed  that  while  some  of  them  are 
adjudications  upon  the  relative  rights  and 
interests  of  creditors  and  purchasers  on  the 
one  side  and  parties  claiming  under  settle- 
ments on  the  other,  yet  by  far  the  greater 
number  seem  to  be  cases  of  suits  for  the 
specific  performance  of  articles  among  claim- 
ants under  the  articles,  in  which  the  rigbu 
of  creditors  were  not  drawn  in  question. 

Speaking  of  the  last-named  class  more 
particularly,  Mr.  Justice  Nelson,  in  Neves  r. 
Scott  &  als.,  9  How.  (U.  S.  R.)  209.  after 
adverting  to  the  absence  of  uniformity  and 
consistency  in  the  decisions,  says,  **Thc  re- 
sult of  all  the  cases,  I  think,  will  show,  that 
if,  from  the  circumstances  under  which 
the  marriage  articles  were  entered  into  by 
the  parties,  or  as  collected  from  the 
667  ♦face  of  the  instrument  itself,  it  ap- 
pears to  have  been  intended  that  ihc 
collateral  relatives,  in  a  given  event,  should 
take  the  estate,  and  a  proper  limitation  to 
that  effect  is  contained  in  them,  a  court  of 
equity  will  enforce  the  trust  for  their  ben- 
efit. They  will  not  be  regarded  as  volm- 
teers  outside  of  the  deed,  but  as  coming 
fairly  within  the  influence  of  the  considera- 
tion upon  which  it  is  founded ;  the  consider- 
ation will  extend  through  all  the  limitations 
for  the  benefit  of  the  remotest  persons  pro- 
vided for  consistent  with  the  law.*' 

Without  meaning  to  express  any  opirton 
as  to  the  rule  ithus  laid  down  when  applied 
to  suits  among  family  relations  for  the  spe- 
cific execution  of  marriage  articles,  yet  ii 
admitted  to  be  correct,  there  is  a  distinctios 
to  be  taken,  we  think,  when  the  rights  of 
creditors  are  involved.  This  distinction  was 
noticed  and  remarked  upon  by  Lord  Hard- 
wicke  in  the  leading  case  of  Ck>ring  r.  Nasfc 
&  als.,  3  Atkyns  136,  188,  (side  pages).  -The 
strict  measure,"  says  the  lord  chancellor, 
"which  governs  the  court  in  a  question  b^ 
tween  persons  who  come  to  carry  articles  in© 
execution  and  purchasers,  is  not  the  rde  of 
this  court;  for,  between  families,  die  court 
have  considered,  whether  it  would  be  attended 
with  hardships  or  not,  or  whether  a  snperior 
or  inferior  equity  arises  on  the  part  of  the  per- 
son who  comes  for  a  specific  performance, 
and  this  was  the  ground  Lord  Cowper  went 


560 


3S  GRATT. 


Virginia  Reports,  Annotated. 


658,  6S9,  MO,  til 


upon  in  the  case  of  Finch  versus  Lord  Win- 
chelsea,  1  P.  Wms.  277.  Lord  Harcourt  had 
decreed  the  agreement  between  the  Countess 
of  Winchelsea,  and  the  late  Earl;  and  Lord 
Harcourt's  ♦decree  was  -> firmed  in  the  House 
of  Lords.  The  Earl  of  Winchelsea,  after  the 
agrreement,  confessed  a  judgment  for  just 
debts.  When  Lord  Cowper  had  the  seals  a 
second  time,  another  bill  was  brought  by  judg- 
ment creditors,  to  be  satisfied  out  of  the  estate. 

He  decreed  for  the  judgment  credit- 
658      ors;   for,  though  it  was  *a  sufficient 

agreement  to  bind  the  several  branches 
of  the  family,  yet  not  adequate  to  bind  cred- 
itors. I  mention  this  to  show  that  the  dis- 
tinction has  been  already  taken,  and  that  it 
is  one  consideration  how  far  the  court  will 
support  agreements  of  this  kind  against  re- 
lations in  a  family,  and  against  purchasers 
and  creditors."  See  Reeves  v.  Reeves,  9 
Mad.  R.  122,  132,  (side  pages);  Johnson  v. 
LrCgard,  1  Turner  &  Russell  281,  293;  Pul- 
vertoft  V.  Pulvertoft,  18  Ves.  R.  84.  89;  Dav- 
emport  v.  Bishop,  19  English  Ch.  Rep.  (1  Phil- 
lips) 697,  764;  Osgood  v.  Strode,  2  Peere 
Williams  245,  255;  Staplehill  and  wife  v. 
Bully,  Finch's  Precedents  224;  Ball «;.  Burn- 
ford,  Id.  113;  2  Spence's  Rq.  290-293. 

The  decision  of  Vice-Chancellor  Malins 
made  in  1867  in  Smith  v.  Cherrill,  L.  R.  4 
Eq.  389,  would  seem  to  be  sound  and  satis- 
factory. A  lady  (Frances  Anne  Smith)  be- 
ing indebted  to  the  plaintiff  at  the  time  of 
marriage,  settled  all  her  real  and  personal 
property  (with  the  exception  of  jewels  and 
furniture  exceeding  in  value  the  amount  of 
her  debt),  upon  failure  of  issue  of  the  mar- 
riage, in  favor  of  certain  collateral  relatives, 
including  a  niece  whom  she  had  adopted  as 
her  daughter.  The  lady  survived  her  hus- 
band, and  died  without  issue,  leaving  no 
assets.  The  question  was,  whether  the  settle- 
ment was  valid  as  against  creditors  of  the  set- 
tler under  13  Eliz..  ch  5.  Held,  that  the 
settlement,  so  far  as  it  was  made  in  favor  of 
collaterals,  was  voluntary,  and  should  be  set 
aside  to  the  extent  of  the  plaintiffs  debt. 

In  delivering  judgment,  the  vice-chancellor 
said — "I  have  always  understood,  and  still  un- 
derstand, the  law  as  it  was  settled  by  the 
case  of  Johnson  v.  Legard,  6  M.  &  S.  60,  and 
by  the  same  case  as  decided  by  Lord  Eldon 
(1  Turner  &  Russell,  281).  and  by  many 
other  cases,  to  be  this:  that  when  a  marriage 

settlement  goes  beyond  the  immedi- 
650      ate  objects  of  the  marriage,^and  (as  in 

this  case)  there  are  provisions  for  col- 
lateral relatives  from  whom  no  valuable  con- 
sideration moves,  then  quoad  those  objects,  the 
settlement  has  nothing  to  do  with  the  mar- 
riage, but  is  to  be  considered  as  a  settlement 
purely  for  the  purpose  of  providing  for  those 
relatives.  If,  therefore,  this  settlement  had  been 
executed,  only  containing  a  provision  for 
the  collateral  relatives  of  Frances  Anne 
Smith,  that  would  have  been  strictly  vol- 
untary, and  being  without  consideration,  ab- 
solutely void  as  against  creditors  whom  it 
defeated  and  delayed.  *  ♦  *  *  This  settle- 
ment, so  far  as  the  ultimate  limitations  go, 
is  not  for  value,  but  purely  voluntary." 
The  result  of  the  decisions  of  this  court 


thus  far,  is,  that  the  consideration  of  mar- 
riage (merely)  operates  under  the  settle- 
ment, free  from  fraud,  to  confer  on  the  hus- 
band and  wife  and  issue  of  the  marriage, 
and  on  children  base  born  but  legitimated  bjr 
subsequent  marriage  of  the  parents  and  recoj?- 
nition,  rights  in  the  property  limited  to  them* 
paramount  to  those  of  existing  creditors  of 
the  settler  although  embarrassed  with  debt. 
This  would  seem  to  be  going  quite  far 
enough,  and  the  manifest  injustice  done  to 
creditors  by  the  established  rules  drew  from 
Judge  Staples  in  Herring  &  als,  v.  Wickham 
&  als.,  supra,  the  remark,  that  "the  whole 
subject  needs  the  attention  of  the  legislative 
department."  We  are  now  asked  to  go  fur- 
ther and  hold,  that  the  consideration  ex- 
tends to  persons  who  are  not  even  collateral' 
relatives  but  total  strangers  in  blood  to  the 
settler,  and  that  such  persons  are  purchas- 
ers for  value  with  rights  paramount  to  those 
of  pre-existing'creditors.  We  are  not  at  all 
disposed  to  take  a  single  step  further  in  that 
direction.  The  mischief  and  gross  injustice: 
which  would  result  from  extending  the  rule^ 
as  we  are  asked  to  do,  is  strikingly  exem- 
plified by  the  case  in  judgment. 
680  *A  married  woman,  the  owner  of  a* 

separate  personal  estate  over  which 
she  had  full  power,  having  contracted  for 
the  purchase  of  land  to  be  settled  to  her 
separate  use,  to  enable  her  to  complete  the 
purchase,  applied  to  her  brother  for  aid.  He 
advanced  to  her  at  different  times,  at  her 
request,  on  the  credit  of  her  separate  prop- 
erty, several  surn^s  of  money  of  considerable 
amounts,  for  which  he  took  her  bonds,  the 
money  borrowed  to  be  used  and  applied  in 
the  navment  of  the  purchase  money  for  the 
land,  and  the  money  advanced  was  so  ap- 
plied. He  generously  indulged  her  for  many 
years — until  the  death  of  her  husband  and 
for  years  afterwards.  She  at  length  con- 
tracted a  second  marriage,  and,  in  contem- 
plation of  such  marriage  and  for  no  other 
consideration,  conveyed  the  whole  of  her 
estate,  including  the  land  aforesaid,  to  the 
use  of  herself  and  her  intended  husband  and 
the  children  of  the  latter  by  a  former  mar- 
riage, without  making  any  provisions  what- 
ever for  the  payment  of  the  debts  due  to  her 
brother  or  any  other  debts,  if  any  others 
she  owed.  The  bill  in  this  case  was  filed  by 
the  brother,  twelve  months  after  the  second 
marriage,  to  recover  the  debts  due  him  out 
of  the  settled  estate.  And  even  after  bring- 
ing his  bill,  he  seemed  not  disposed  to  press 
his  claim.  For,  although  an  account  of  his 
debts  was  ordered  in  the  early  stages  oi 
the  suit,  the  order  was  not  executed  until 
sometime  after  his  sister's  death. 

Now,  under  these  circumstances,  who  has 
the  better  right  in  respect  to  the  land  in 
question — ^the  children  of  the  husband  by  a 
former  marriage  who  paid  nothinpr  for  it,  oi 
the  indulgent  brother  whose  debt  unpaid 
was  for  money  lent  to  his  sister  to  pay  for 
the  land  and  which  confessedly  was  used 
by  her  for  that  purpose?  We  do  not  hesitate 
to  say,  that  these  children  must  be  considered 
and  treated  as  volunteers,  at  least  as 
661      respects    "^the    creditor    Roihine,    and 
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that  their  interest,  whatever  it  be,  under  the 
deed  of  settlement,  which  is  a  very  ob- 
scure and  ambiguous  instrument,  is  subor- 
dinate to  the  superior  right  of  the  creditor 
to  resort  to  the  land  for  the  payment  of  his 
debt.    Code  of  1873,  ch.  114,  §  2. 

This  conclusion  upon  the  view  taken, 
makes  is  unnecessary  to  consider  the  doc- 
trine of  lis  pendens  on  which  the  decree  of 
the  learned  judge  in  the  court  below  seems 
to  have  been  founded.  If  the  decree  is  right, 
as  we  think  it  is,  in  subjecting  the  land  to 
the  complainant's  debt,  it  is  not  material 
here  what  reasons  the  judge  below  gave  for  it. 

One  question  remains — ^whether  the  circuit 
court  erred  in  not  making  the  appellants,  on 
their  petition,  parties  to  the  suit.  We  think 
they  ought  to  have  been  made  parties.  In 
any  view  of  the  case,  they  had  an  interest 
in  the  subject-matter  in  controversy.  Al- 
though the  deed  may  have  been  void  as  to 
the  creditor  (Romine)  either,  as  the  judge 
below  thought,  because  it  was  not  recorded 
until  after  the  commencement  of  the  suit 
and  the  docketing  of  the  lis  pendens,  or,  as 
this  court  thinks,  without  regard  to  the  lis 
pendens,  because  the  appellants  are  not  pur- 
chasers for  value  but  volunteers,  still  the 
deed  is  good  between  the  parties,  and  the 
appellants  have  an  interest  in  the  property 
conveyed  after  the  creditor  complaining  has 
been  satisfied.  But  it  is  manifest  from  the  rec- 
rrd,  that  the  appellants  have  not- been  preju- 
diced by  not  being  made  parties  in  a  formal 
manner.  They  set  up  their  claim  in  their  peti- 
tion, and  Romine's  administrator  filed  his  an- 
swer to  it,  and  upon  this  petition,  answer,  and 
the  depositions  taken,  their  pretensions  were 
fully  presented,  investigated,  and  passed  upon. 
Moreover,  they  never  filed  their  petition 
until  after  the  lapse  of  eight  years  from  the 
institution  of  the  suit,  and  more  than 
€82  a  year  after  the  *commissioner  had, 
as  ordered,  taken  and  reported  the 
account  of  Romine's  debt.  The  matters  in- 
volved in  that  account  seem  to  have  been 
thoroughly  sifted  and  investigated.  The 
parties  then  defendants— Triplett  (the  sur- 
viving husband),  Mrs.  Triplett's  adminis- 
trator and  her  heirs — were  represented  by 
counsel,  the  same  counsel,  it  would  seem, 
who  subsequently  represented  the  appel- 
lants on  their  petition.  Under  these  circum- 
stances, it  cannot  be  doubted  that  the  report  of 
the  commissioner,  with  the  exceptions  thereto 
by  the  defendants,  presented  the  case  fairly 
and  fully  to  the  court  for  decision ;  and  even  if 
the  petitioners  had  been  formally  made  par- 
ties, they  would  not  have  been  allowed,  if 
thev  had  asked  for  it,  after  such  long  delay 
and  laches  on  their  part,  to  have  the  com- 
missioner's report  recommitted.  Besides,  in 
♦^eir  retition  they  do  not  apoear  to  question 
Romine's  debt,  make  no  allusion  or  objec- 
tion to  the  statement  of  it  as  presented  by 
the  commissioner's  report,  but  the  chief 
object  seems  to  have  been  to  present  for 
decision  the  question  of  the  liability  of  the 
estate  for  the  debt  as  against  their  claim 
under  the  deed  of  settlement. 

The  fact  is,  the  petition  was  never  re- 
jected by  the  court,  but  the  cause  was  heard 


upon  it,  together  with  the  other  papers  re- 
ferred to  in  the  decree,  and  when  the  cause 
goes  back  they  may  yet  be  fully  and  formal- 
ly made  parties,  if  they  desire  it,  though  the 
step  would  seem  to  be  of  little  practical  im- 
portance if  Romine's  debt  exceeds  in  amount 
the  value  of  the  whole  land  in  controversy, 
as  the  commissioner's  report  indicates. 

Upon  the  whole  case,  the  court  is  of 
opinion  that  there  is  no  error,  to  the  preju- 
dice of  the  appellants,  in  the  decree  ap- 
pealed from,  and  that  it  should  be  af&rm^ 

Decree  affirmed. 
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♦Rinkcr  &  Wife  ▼.  Streit. 

September  Term,    1880,   Suunton. 


I.  Actlona — Venue.* — S  qualified  as  guardian  of 
M  in  Frederick  county.  Her  father  lived  in  Hamp- 
shire county  now  in  West  Virginia,  and  be  owned 
real  estate  in  that  county,  which  upon  a  bill  filed  bj 
S  was  sold,  and  the  proceeds  paid  over  to  hira,  and 
brought  by  him  to  Frederick  county  where  he  IiTed. 
M  may  sue  S  for  a  settlement  of  his  account  as 
guardian  in  Frederick. 

II.  Guard  Ian  and  "Ward — Applteatloa  •# 
Principal  to  l¥ard*a  Snpport— I^Ialbllitr.t 
— The  income  of  the  estate  of  M.  the  ward,  being 
insufficient  fbr  her  support  and  education  her 
guardian  S  expended  the  principal  of  the  proceeds 
of  the  sale  of  her  real  and  personal  estate  upon 
her,  and  upon  the  settlement  of  his  account  after 
the  termination  of  his  guardianship,  he  was  stifi 
in  advance  to  his  ward.     Held: 

1.  The  guardian  was  not  authorized  to  nse  the 
principal  of  the  ward's  real  estate  for  the  ssp- 
port  and  education  of  his  ward;  and  the  coort  of 
equity  settling  his  account  could  not  render  tb< 
expenditure   valid  by  its  decree. 

2.  Chapter  123,  |  13,  Code  of  1873,  which  aathor- 
izes  the  chancery  court  in  certain  cases,  to  allow 
the  application  of  the  real  estate  to  the  maiar 
tenance  and  education  of  a  ward,  does  not  author^ 
ize  the  court  to  sanction  such  application  already 
made  by  the  guardian;  but  the  order  of  the  court 
must  be  first  made  in  order  to  authorize  it. 

8.  The  guardian  may  apply  the  principal  of  the 
ward's  personal  estate  to  her  maintenance  and 
education,  in  a  proper  case;  and  if  the  coort 
would  have  authorized  it  upon  application  to  the 
court,  before  it  was' done,  the  court  may  and  mSL 
sanction  it  upon  settlement  of  his  aoconnts. 


•Guardian  and  llTard— LlaMlItr  f*r  Ao- 
•eta  Received  in  Foreis^n  State. — Sec  1  Bffin. 
Inst.    (4th   Ed.)    476. 

tSame — Sale  of  Ward's  Realtjr. — ^Not  tratil 
act  passed  17th  March,  1873.  (|  13),  was  it  lawful  for 
the  court  to  order  the  application  of  the  proceeds  of 
the  ward's  real  estate,  beyond  the  annual  income,  to 
his  maintenance  and  education.  And  under  that  act 
such  order  must  always  precede  such  applicatk». 
Gayle  v.  Hayes'  Adm'r,  79  Va.  542;  Whitehead  ▼. 
Bradley,  87  Va.  676;  Harkrader  v.  Bonham.  88  Vs. 
247;  1  Min.  Inst.  (4th  Ed.)  472,  473,  474;  3  Min. 
Inst.  (2nd  Ed.)  119,  120.  As  to  the  application  of  the 
corpus  of  the  ward's  estate  to  his  support  and  edncatioa, 
see  Cunningham  v.  Cunningham,  4  Gratt.  43;  Liocola 
V.  Stem,  23  Gratt.  816;  Maguire  v.  Doonan,  24  W. 
Va.  510;  Jones  v.  Lemon,  26  W.  Va.  634;  Myefs  ▼. 
Wade,  6  Rand.  444;  Brown  v.  Grant,  29  W.  Va.  118. 
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684,  385,  363,  367 


634  '^'This  was  a  suit  in  equity  in  the 

circuit  court  of  Frederick  county, 
brought  in  January,  1876,  by  William  F. 
Rinker  and  Mary  G.  his  wife,  who  before 
her  marriage  was  Mary  G.  Streit,  against 
William  H.  Streit,  who  had  been  the  guard- 
ian of  the  female  plaintiff,  for  the  settlement 
of  his  account  as  guardian. 

In  the  year  1860,  William  H.  Streit  quali- 
fied as  guardian  of  Mary  G.  Streit,  then 
about  five  years  old,  in  Frederick  -county, 
and  also  in  1867  in  Hampshire  county,  where 
her  father's  property  was  situated.  The  father 
left  several  tracts  of  wild  lands  in  that  county, 
also  one  farm  called  the  Jerry  Mountain  farm, 
and  a  house  and  lot  in  the  town  of  Romney, 
and  he  owned  a  number  of  slaves.  His  per- 
sonal property  other  than  slaves,  seems  to 
have  been  mostly  consumed  in  the  payment 
of  his  debts.  The  slaves  belonging  to  the 
ward  ran  off  during  the  war,  except  one 
woman  and  her  children,  that  the  guardian 
had  brought  to  Frederick,  and  were  sold 
by  him.  The  real  estate  was  sold  under  a 
decree  of  the  circuit  court  of  Hampshire, 
made  in  May,  1871,  in  a  suit  brought  by  the 
STuardian  for  the  purpose,  and  the  proceeds 
of  the  sale  amounting  to  $1,500  were  paid 
over  to  him.  The  proceedings  in  this  case 
are  stated  in  the  opinion  of  Judge  Anderson. 

The  account  was  referred  to  a  commis- 
sioner for  settlement;  and  he  made  a  report, 
which,  after  bringing  the  principal  of  the 
proceeds  of  the  real  and  of  the  personal  es- 
tate into  the  account,  still  brought  the  ward 
in  debt  to  the  guardian,  on  the  1st  of  Jan- 
uary, 1876,  in  the  sum  of  $826.39. 

The  plaintiffs  filed  several  exceptions  to 
the  report;  of  which  the  fourth  was  to  the 
allowance  of  commissions  to  the  guardian; 
and  fifth,  because  the  guardian  is  not  charged 
in  favor  of  the  plaintiffs  with  the  ward's 
personal  estate,  nor  with  the  proceeds  of 
the  sale  of  the  ward's  land;  but  in- 
335  stead  thereof,  the  same  are  *allowed 
to  be  retained  by  the  guardian;  sixth, 
because  of  the  allowance  to  the  guardian  of 
any  debt  against  the  ward  further  than  was 
paid  by  the  rents  of  lands,  hire  of  negroes, 
dividends  on  stock,  and  interest  on  bonds 
and  notes  of  the  ward's  estate. 

The  cause  came  on  to  be  heard  on  the 
1st  of  December,  1877.  when  the  court  was  of 
opinion  that  the  course  of  conduct  of  the  | 
guardian  in  this  case  in  the  provident  care  of 
his  ward  and  in  the  faithful  administration  of 
her  estate  was  worthy  of  commendation  and 
approval;  and  was  further  of  opinion  that 
the  necessities  of  the  ward  and  the  unpro- 
ductiveness and  inadequacy  of  her  real  es- 
tate, and  the  large  advancements  made  for 
her  support  and  education  by  the  guardian 
from  his  private  means,  fully  justify  the  ap- 
plication made  by  the  guardian  of  the  prin- 
cipal of  the  proceeds  of  sale  of  said  estate, 
as  the  same  came  to  his  hands,  to  the  proper 
expenditure  of  his  ward;  and  the  court  doth 
approve  the  same.  The  decree  was  that  the 
fifth  and  sixth  exceptions  be  overruled,  and 
the  fourth  exception  sustained  as  to  commis- 
sioners since  1869.  And  the  report  having  been 
reformed   in  this   respect,  and  another  to  a 


small  amount,  the  court  decreed  that  the  said 
William  H.  Streit  do  recover  the  sum  of 
$739.99,  with  interest  from  the  1st  of  Janu- 
ary, 1876,  until  paid,  to  be  credited  as  of  that 
date  with  $116.24,  being  the  commissions  al- 
lowed by  the  commissioner  since  the  1st  of 
January,  1869,  to  be  paid  out  of  any  property 
or  funds  of  the  plaintiff  Mary  G.  Rinker  that 
may  be  within  the  jurisdiction  of  this  court, 
&c.,  &c.  And  thereupon  the  plaintiffs  ap- 
plied to  this  court  for  an  appeal;  which  was 
allowed. 

Dandridge  &  Pendleton,  for  the  appel- 
lants. 

Holmes  Conrad,  for  the  appellee. 

333  *ANDERSON,    J.,    delivered    the 

opinion  of  the  court. 

The  first  question  we  have  to  consider,  is 
as  to  the  jurisdiction  of  the  circuit  court  of 
Frederick  county  to  maintain  this  suit.  The 
defendant  resided  in  the  county  of  Frederick. 
He  qualified  there  as  a  guardian  of  the  fe- 
male plaintiff,  and  has  in  his  possession  at 
least  a  part  of  the  fund  arising  from  the 
sale  of  her  land  under  a  decree  of  the  cir- 
cuit court  of  Hampshire  county,  in  West 
Virginia,  and  is  entitled  under  said  decree,  to 
receive  the  whole  of  it  The  part  he  received 
he  has  in  the  county  where  he  resides,  and 
seeks  to  apply  it  in  a  way,  which  the  plaintiffs 
contend,  it  is  not  lawful  for  him  to  do,  and 
which  is  pr^udicial  to  their  rights.  He  is  a 
fiduciary  which  the  plaintiffs  allege  has  funds 
in  this  State,  and  is  liable  to  be  sued  here.  If 
he  were  sued  in  West  Virginia  upon  his  bond 
given  there,  a  judgment  obtained  against  him 
there  would  be  of  no  avail  against  him  here. 
The  court  is  of  opinion  upon  the  authority  of 
Tunstall  &  al.  v.  Pollard's  adm'r,  11  Leigh  1, 
and  the  subsequent  decisions  of  this  court, 
that  the  circuit  court  of  Frederick  county 
had  jurisdiction  of  this  suit. 

The  court  is  further  of  opinion  that  the 
circuit  court  erred  in  allowing  disburse- 
ments to  the  defendant,  the  appellee  here, 
out  of  the  ward's  real  estate,  beyond  the 
annual  income  of  the  same.  By  section  8, 
of  chapter  123,  of  the  Code  of  1873,  page  929, 
it  is  enacted  that  no  disbursement  shall  be 
allowed  to  any  guardian,  when  the  deed  or 
will  under  which  the  estate  is  derived  does 
does  not  authorize  it,  beyond  the  annual  in- 
come of  the  ward's  estate,  except  in  the 
cases  mentioned;  and  in  such  cases,  only 
the  personal  estate  of  the  ward  may  be  sold 
to  satisfy  expenditures  over  and  above  the 
income  of  his  estate.  But  neither  the 
337  *ward  personally,  nor  his  real  estate 
shall  be  liable  for  such  disbursements. 
(Ibid.  §  9.) 

By  section  13,  of  the  same  chapter  of  the 
Code,  the  circuit,  county  and  corporation 
courts  in  chancery,  may  make  any  order  for 
the  custody  and  tuition  of  an  infant,  and 
the  management  and  preservation  of  his 
estate;  and  when  it  shall  be  made  to  appear 
to  the  satisfaction  of  a  circuit  court  of  chan- 
cery that  the  proper  maintenance  and  educa- 
tion,' or  other  interests  of  an  infant  require, 
that  the  proceeds  of  his  real  estate,  beyond 
the  annual  income  thereof,  should  be  ap- 
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plied  to  the  use  of  said  infant,  it  shall  be 
lawful  for  such  court  to  make  such  orders 
from  time  to  time  as  may  be  necessary  to 
secure  such  application;  and  to  the  extent 
that  such  proceeds  may  be  so  applied,  they 
shall  be  deemed  and  taken  to  be  personal  es- 
tate, but  no  further.  This  provision  was  not 
engrafted  into  our  laws  until  it  appeared  in 
the  Session  Acts  of  1872-3,  chapter  191.  And 
previous  thereto  no  sale  of  an  infant's  real 
estate  was  ever  made,  except  under  the 
particular  provisions  of  the  statutes,  Rev. 
Code  ch.  96,  §  20.  and  ch.  108,  §§  16  and  23, 
which  do  not  authorize  the  sale  of  an  in- 
fant's real  estate,  or  any  part  of  it,  for 
his  maintenance  and  education.  Judge  Tuck- 
er said,  in  Pierce's  adm'r  v.  Trigg's  adm'r, 
10  Leigh  419,  "It  is  notorious,  that  until  the 
passing  of  these  statutes,  no  sale  of  an  in- 
fant's real  estate  was  ever  made  except  un- 
der the  authority  of  a  private  act  of  assembly. 
And  the  proceeds  of  a  sale  made  under 
those  acts,  if  the  infant  died  under  twenty- 
one  years  of  age,  was  considered  as  real  es- 
tate and  passed  to  such  persons  as  would 
have  been  entitled  to  the  estate  if  it  had  not 
been  sold.  (R.  C.  ch.  108,  §  21.)  The  law  is 
the  same  now.  Code  of  1873,  ch.  124,  §  12. 

It  will  be  observed  that  by  the  act  of  1872-3,- 
supra,  the  application  of  the  proceeds  of  the 
infant's  real  estate,  beyond  the  annual 
668  income,  can  be  applied  to  *his  mainte- 
nance and  education,  only  upon  the  or- 
der of  the  circuit  court,  when  it  shall  be  made 
to  appear  to  the  satisfaction  of  the  court, 
that  the  proper  maintenance,  education,  or 
other  interests  of  the  infant,  require  it. 
There  is  no  provision  authorizing  the  court 
to  sanction  any  sale  which  had  been  pre- 
viously made  of  the  infant's  real  estate 
which,  if  it  had  not  been  so  made,  the  court, 
at  the  time  of  allowing  such  disbursements, 
would  have  ordered,  as  is  made  by  the  ninth 
section  of  the  same  chapter,  in  relation  to 
the  infant's  personal  estate.  The  sale  or  ap- 
plication of  the  infant's  real  estate  to  his 
maintenance  and  education,  is  authorized 
by  said  act  only  on  *the  previous  orders  of 
the  circuit  court  in  chancery,  made  from 
time  to  time,  as  the  exigencies  of  the  case 
may  require.  There  is  nothing  in  said  act, 
which  indicates  an  intention  of  the  legisla- 
ture that  is  should  be  retroactive  in  its 
operation.  In  accordance  with  the  settled 
doctrines  on  this  subject,  by  repeated  deci- 
sions of  this  court,  the  said  act  can  be  con- 
strued to  be  only  prospective  in  its  opera- 
tion. And  in  this  case,  a  large  proportion  of 
the  expenditures  made  by  the  guardian, 
were  made  prior  to  the  passage  of  said  act 
of  assembly,  when  there  was  no  law  in  ex- 
istence, which  authorized  under  any  circum- 
stances or  conditions  the  subjection  by  the 
courts  of  any  part  of  the  corpus  of  the  in- 
fant's real  estate  to  their  payment. 

The  personal  property  of  the  ward  in  the 
hands  of  the  guardian,  consisted  chiefly  in 
slaves  and  some  debts  due  his  ward.  If  he 
had  filed  a  bill  in  1862,  or  1863,  or  even  at  a 
later  period,  in  the  circuit  court  of  Fred- 
erick county,  for  authority  to  sell  the  slaves 
when  he  had  possession  of  them    "'         ' ' 
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have  better  been  made  to  appear  to  the  sat- 
isfaction of  the  court  that  it  would  be  con- 
ducive to  the  interest  of  his  ward  to  sell  her 
slaves,  than  to  sell  her  lands,  whether 
669  for  her  proper  ^maintenance  and  edn- 
cation,  or  for  a  safer  and  more  profit- 
able investment.  He  made  sale  of  a  woman 
and  her  children,  and  loaned  a  part  of  the 
proceeds  of  the  sale  on  good  security.  In- 
stead of  lending  the  balance,  or  applying  a 
portion  of  it  to  the  payment  of  his  ward's 
board  and  other  expenses,  he  retained  it  in 
his  own  hands  until  it  became  worthless. 

He  exhibited  his  bill  as  guardian  in  the 
circuit  court  of  Hampshire  county,  (where 
he  had  also  qualified  as  guardian,  the  date 
does  not  appear,)  for  the  sale  of  his  ward's 
land  in  that  county,  and  a  lot  in  the  town  of 
Romney,  except  the  tracts  constituting  the 
Jerry  Mountain  farm,  the  rents  of  whi-h  he 
put  at  ninety  dollars  in  gold.  The  other 
lands  consisting  of  numerous  tracts  which 
he  asked  might  be  sold,  he  described  as  wild 
mountain  lands  which  were  unproductive, 
and  not  likely  to  improve  in  value,  the  sale 
of  which  he  represented  was  necessary  for 
the  support  and  education  of  his  ward.  And 
he  prayed  that  after  paying  the  debts  of 
decedent's  estate,  if  there  were  any,  of  which 
he  had  no  knowledge,  that  the  balance 
might  be  paid  over  to  him  for  the  support, 
maintenance,  and  education  of  his  ward. 

Seeming  to  abandon  the  object  and  de- 
sign of  this  bill,  at  May  rules,  1871,  he  filed 
as  guardian,  an  amended  bill,  representing 
that  It  would  promote  the  interests  of  his 
ward,  and  all  other  persons  interested  in  the 
estate,  to  sell  the  Jerry  Mountain  farm  as 
well  as  all  the  other  lands  of  his  ward  That 
said  farm  was  deteriorating  in  value-  and 
tenants  could  not  be  procured  who  would 
give  It  the  care  and  attention  which  it  should 
have  in  order  to  keep  it  in  a  condition  to  be 
profitably  rented;  and  to  keep  it  rented  until 
his  ward  attains  her  majority,  he  believed  it 
would  have  lost  greatly,  if  not  half,  its  val- 
ue. He  makes  no  allegation,  or  intimation 
m  his  amended  bill,  that  the  sale  of  it 
670  ♦or  of  any  of  the  lands,  is  necessary 
for  the  maintenance  and  education  of 
his  ward,  but  evidently  seeks  the  sale  of  all 
with  a  view  to  a  better  investment  for  his 
^^\.r  ^^S  Proceeding  under  a  sumilar  act 
of  West  Virginia  to  that  of  ch.  124.  of  our 
^  j^\r^t?''^y*  ^^^^  ^^^y  Streit,  his  ward, 
and  all  those  who  would  be  her  heirs  or 
distributees  if  she  were  dead,  may  be  made 
parties;  that  all  the  land  of  which  P  B 
Streit.  the  father  of  his  ward,  died  seized! 
both  the  lands  sought  to  be  sold  by  the 
original  bill,  and  that  more  particularly 
named  in  the  amended  bill,  be  sold  and  the 
proceeds  invested  for  the  benefit  of  his  said 
ward. 

Upon  the  hearing,  the  court  was  of  opinion 
as  expressed  in  its  decree,  "that  it  is  for  the 
lu^^/!t*  ?^  all  persons  interested  therein, 
that  the  lands  in  the  bill  and  amended  bill 
named  should  be  all  sold,  and  the  oroceeds  of 
sale  otherwise  invested,  and  that  the  rights  of 
no  persons  will  be  violated  thereby"  and 
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a  commissioner  for  that  purpose,  should  make 
sale  of  all  the  lands  and  the  lot,  in  both  bills 
mentioned,  except  such  as  had  been  pre- 
viously sold.  On  the  9th  of  August,  1872, 
the  said  court,  by  another  decree,  confirmed 
the  sale  reported  by  the  commissioner  of 
the  Jerry  Mountain  farm,  and  directed  him 
to  loan  out  the  money — ($1,000) — then  in  his 
hands,  after  paying  costs,  taking  deeds  of 
trust  from  the  person  or  persons  to  whom  it 
may  be  loaned,  on  unencumbered  real  estate, 
(which  shall  be  worth  at  least  double  the 
amount  intended  to  be  secured),  to  secure 
such  loan  or  loans,  and  to  collect  annually 
the  interest,  "and  pay  the  same  over  to  said 
guardian  for  the  support  and  education  of 
his  ward." 

And  by  a  subsequent  decree.  C.  S.  White, 
special  receiver,  was  required  to  collect  as 
soon  as  possible,  the  fund  in  this  suit,  and  to 
pay  the  same  over,  as  well  as  any  of  said 
fund  now  in  his  hands,  to  William  H. 
671  *Streit  as  fast  as  collected.  But  be- 
fore said  Streit  guardian  shall  receive 
any  part  of  said  fund,  except  the  interest 
already  directed  to  be  paid  to  him,  he  shall 
execute  and  file  with  the  clerk  of  this 
court,  bond  in  the  penalty  of  $6,000,  with 
two  good  securities  who  shall  reside  in 
Hampshire  county,  to  be  approved  by  said 
clerk,  conditioned  for  the  faithful  applica- 
tion of  so  much  of  said  fund  as  may  come  into 
his  hands,  for  the  proper  management  and 
preservation  of  any  property  or  securities 
in  which  the  same  may  be  invested,  and  for 
the  protection  of  the  rights  of  all  persons 
interested  therein,  whether  such  rights  be 
vested  or  contingent. 

This  condition  is  in  the  very  terms  of  the 
eighth  section  of  chapter  124  of  our  Code. 
I  have  recited  these  proceedings  more  in  detail, 
as  they  show  with  what  care  and  vigilance 
the  court  of  Hampshire  was  disposed  to 
guard  and  protect  the  rights  of  the  infant. 
And  they  show  that  the  suit  by  the  guardian 
in  Hampshire,  as  amended,  and  the  sale  of 
the  real  estate  of  his  ward,  under  the  decrees 
of  the  court  in  that  suit,  were  not  for  the 
maintenance  and  education  of  the  ward,  or 
to  be  applied  to  the  disbursements  previously 
made  by  the  guardian,  which  the  court  had 
no  power  to  do,  but  for  a  change  of  invest- 
ment, for  which  purpose  the  proceeds  of  the 
sale  were  directed  to  be  paid  over  to  the 
guardian.  And  the  said  fund  came  into  his 
hands  as  real  estate.  The  conversion  of  an 
infant's  real  estate  into  money  does  not 
change  its  character  as  realty,  and  the  pro- 
ceeds of  the  sale  retains  the  impress  of 
real  estate  until  the  infant  attains  the  age  of 
twenty-one  years.  Such  was  the  character 
of  the  fund  which  came  into  the  hands  of 
this  guardian,  and  it  was  not  applicable  to 
disbursements  for  the  maintenance  and  edu- 
cation of  his  ward  beyond  the  annual  income 
therefrom.  But  the  interest  on  said 
678  fund,  not  only  on  the  *part  he  re- 
ceived, but  also  upon  that  part  of  it,  if 
any.  which  has  not  been  paid  over  to  him — 
uoon  the  wh©le  fund  which  was  derived  from 
the  sale  of  the  real  estate,  is  applicable  to 
his  disbursements,  and  ought  to  be  so  ap- 


plied, as  well  as  any  personal  estate,  choses 
m  action  or  possession,  which  have  not 
been  heretofore  appropriated. 

The  court  is  of  opinion  for  the  foregoing 
reasons,  that  the  court  below  erred  in  al- 
lowing the  disbursements  of  the  guardian 
out  of  the  ward's  land  fund,  beyond  the  in- 
terest or  annual  income  thereon.  And  that 
for  this  cause  the  decree  must  be  reversed. 

This  conclusion  may  operate  a  hardship 
upon  the  guardian,  who  is  highly  commanded 
by  the  court  below,  and  who  we  doubt  not, 
is  worthy  of  the  high  estimation  in  wh'ch  he 
seems  to  be  held.  Upon  a  restatement  of 
the  account  upon  the  principles  herein  de- 
clared, it  may  be  found  that  his  loss  will  not 
be  much.  But  be  that  as  it  may,  it  is  our 
province  to  declare  the  law  as  we  find  it,  not 
to  legislate.  The  court  cannot  depart  from 
a  general  rule  of  law,  in  order  to  avoid  in- 
dividual hardship  in  a  particular  case.  The 
laws  we  have  been  considering  were  made 
for  the  protection  of  infants,  and  we  cannot 
allow  a  departure  from  them,  or  their  in- 
fringement, to  avoid  individual  hardship. 
As  was  said  by  Bronson,  chief  justice, 
"Courts  of  justice  should  take  care  that  they 
are  not  misled  by  the  hardship  of  a  particu- 
lar case  *  *  *  to  make  a  precedent  which 
would  run  counter  to  well  established  prin- 
ciples." Lord  Tenderden  is  reported  to  have 
said,  "hard  cases  make  bad  law." 

The  court  deems  it  unnecessary  to  con- 
sider the  appellant's  other  exceptions  to 
the  commissioner's  report,  or  assignments 
of  error,  as  it  does  not  appear  from  the 
record  that  the  guardian  is  chargeable  with 
more  of  the  personal  estate,  than  is  neces- 
sary for  his  indemnity. 
678  *The  decree  was  as  follows: 

This  day  came  again  the  parties  by 
their  counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  circuit 
court  of  Frederick  county  had  jurisdiction  of 
the  matters  in  controversy  in  this  suit.  The 
court  is  further  of  opinion  that  the  real  estate 
of  the  infant  was  not  liable  for  the  disburse- 
ments of  her.  guardian  beyond  the  rents  and 
profits  thereof,  and  when  sold  that  th€  prin- 
cipal of  the  proceeds  was  not  liable  therefor, 
but  only  the  interest  upon  the  principal  sum, 
and  that  the  court  below  erred  in  allowing 
the  guardian,  in  the  settlement  of  his  ac- 
counts, to  apply  any  part  of  the  principal  of 
said  proceeds  to  his  disbursements,  and  that 
for  this  cause  the  decree  aforesaid  must  be 
reversed.  The  court  is  also  of  opinion  that 
the  interest  upon  the  proceeds  of  the  sale  of 
real  estate  of  the  said  infant  and  the  whole 
of  her  personal  estate  are  applicable  to  the 
disbursements  made  by  the  guardian,  and  it 
appearing  from  the  record  that  the  whole  of 
the  personal  estate,  together  with  the  rents 
and  profits  and  the  interest  upon  the  proceeds 
of  the  sale  of  real  estate,  are  not  more  than 
sufficient  to  indemnifv  the  guardian  for  his 
disbursements,  it  is  not  deemed  necessary  to 
pass  on  the  other  exceptions  to  the  ac- 
count, or  assignment  of  error.    It  is  therefore 
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decreed  and  ordered  that  the  said  decree  of 
the  said  circuit  court  be  reversed  and  an- 
nulled, and  that  the  appellee  pay  to  the  appel- 
lants their  costs  by  them  expended  in  the 
prosecvtion  of  their  appeal  aforesaid  here. 
And  the  cause  is  remanded  to  the  circuit  court 
of  Frederick  county  for  further  proceedings  to 
be  had  therein  in  conformity  with  this  decree. 
Decree  Reversed. 


674        "^Crigler's  Committee  y.  Alexander's 
Ex'or. 

September  Term,   1880,  Staunton. 

1.  Committee  of  Lvnatie— Settlement  of 
Aeeovnt — Interest  on  Balance.* — As  a  gen- 
eral rule  the  committee  of  a  lunatic  is  only  to  be 
charged  simple  interest  upon  the  balances  found 
against  him  on  a  settlement  of  his  account. 

2.  Sanae — San^e — Contmlaalona.t — A  committee 
of  a  lunatic  who  qualified  as  such  in  1838,  and  con- 
tinued to  act  until  his  death  in  1875,  and  did  not  set- 
tle his  accounts,  is  not  entitled  to  commissions  on  his 
receipts  from  1838  to  1859;  and  the  statute  of  March 
3,  1867,  Code  of  1873,  ch.  128,  |  9,  is  not  retrospective 
in  its  operation,  and  therefore  the  court  has  no  au- 
thforky  to  allow   said   commissions   under  that   act. 

8.  Statutes — Retroapectlve  or  Prospective 
— Constmctlon.t — For  the  principles  on  which 
a  statute  will  be  construed  as  prospective  or  retro- 
spective, see  the  opinion  of  Staples,  J. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Clarke  county,  brought  by  the  com- 
mittee of  Robert  F.  Crigler,  a  lunatic, 
ajrainst  the  executor  of  John  Alexander,  de- 
ceased, a' former  committee  of  said  lunatic, 
for  the  settlement  of  the  accounts  of  said 
Alexander  as  committee  of  said  Crigler. 
Alexander  was  appointed  a  committee  of  said 
Crigler  in  1838,  and  continued  to  act  as  such 
committee  until  his  death  in  1875;  and  never 
settled  his  accounts  as  such  committee  in  all 
that  time,  though  he  seems  to  have  kept  an 
account  of  his  receipts  and  disbursements. 
The  estate  of  Crigler  consisted  of  a  small 
tract  of  twenty  acres  of  land  and  some  slaves. 

The  court  directed  a  commissioner  to 
settle  the  account;  and  when  the  re- 
675'  port  was  returned  it  was  *excepted  to 
by  the  plaintiff  for  the  allowance  of 
several  items  of  expense  for  the  support  of 
some  of  the  slaves;  and  it  was  excepted  to 
by  the  defendant  for  the  failure  to  allow 
any  commissions  to  Alexander. 

The  cause  came  on  to  be  heard  on  the  16th 
of  November,  1877,  when  the  court  overruled 
the  exceptions  of  the  plaintiff,  and  sustained 
the  exceptions  of  the  defendant;  but  limited 
the  allowance  of  commissions  on   receipts 


*Fl«lnclarles — Interest   on  Balances   One. 

—See  Lovett  v.  Thomas'  Adm'r,  81  Va.  245;  Knight 
V.  Watts,  26  W.  Va.  175;  Bird  v.  Bird,  21  Gratt. 
712;  Garrett  v.  Carr,  1  ivob.  196. 

tSame — Commissions. — See  Ward  v.  Funsten, 
86  Va.  359;  Davidson  v.  Pope,  82  Va.  747. 

tStatntes  —  Retrospective  Effect  —  Con- 
struction.— See  Ryan  v.  Comm.,  80  Va.  385;  Rob- 
ertson V.  Gitlenwatcrs,  85  Va.  116;  1  Min.  Inst  (4th 
Ed.)   26,  27;   State  v.  Mines,  38  W.  Va.   134. 


to  the  year  1839  up  to  1850  inclusive,  and 
for  the  years  during  the  war,  viz:  from 
January  1,  1861,  to  January  1,  1866.  And 
the  report  was  recommitted  to  the  commis- 
sioner, with  instructions  to  restate  the  ac- 
count, and  to  be  careful  not  to  charge  the 
said  committee  with  compound  interest, 
but  to  keep  the  interest  and  principal  ac- 
counts  separate  and  distinct. 

The  plaintiff  afterw^ards  presented  his 
petition  to  the  court  for  a  rehearing  of  the 
decree,  on  the  grounds  of  error  in  ovcrnil- 
ing  his  exception,  sustaining  the  exception 
of  the  defendant,  and  giving  the  direction 
as  to  compound  interest.  And  the  cause 
coming  on  to  be  heard  upon  this  petition 
on  the  31st  of  May,  1879,  the  court  refused 
to  rehear  the  cause,  and  reaffirmed  it  in  all 
respects.  And  thereupon  Crigler's  commit- 
tee applied  to  a  judge  of  this  court  for  an 
appeal;    which  was  allowed. 

S.  J.  C.  Moore,  for  the  appellant. 
Parker   &   McCormick,   for  the   appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

In  the  year  1838  John  Alexander  qualified 
as  committee  of  Robert  F.  Crigler,  an  in- 
sane person.  As  such  committee  he  took 
possession  of  the  estate  of  the  lunatic,  con- 
sisting of  a  small  tract  of  land  and  a 
676  few  *slaves.  He  continued  in  the  dis- 
charge of  the  duties  of  his  trust  until 
his  death,  in  January,  1875,  without  having, 
however,  settled  his  accounts  during  all  that 
time.  The  object  of  the  present  bill  is  to 
obtain  such  settlement,  and  a  decree  for 
what  is  due  by  the  intestate.  There  is  no 
controversy  with  respect  to  the  funds  which 
came  into  the  hands  of  Alexander,  or  the 
manner  in  which  his  disbursements  were 
made,  with  the  exception  of  a  few  inconsid- 
erable items,  to  be  hereafter  noticed.  The 
matter  of  contention  relates  to  the  compensa- 
tion to  be  allowed  Alexander  for  his  services. 

The  learned  judge  of  the  circuit  court  was 
of  opinion  that  the  intestate  was  entitled  to 
his  commissions  on  receipts  from  the  year 
1839  to  the  year  1850,  inclusive,  and  from 
January,  1861,  to  January,  1866,  inclusive. 
There  is  no  difficulty  with  respect  to  the 
right  to  a  commission  for  the  last-named 
period — between  1861  and  1866 — ^under  the 
decisions  of  this  court  in  Strothcr  v.  Hull 
23  Gratt.  652,  671,  673,  and  in  Moses  v. 
Hart,  adm'r,  25  Gratt.  795,  804. 

The  question  is,  as  to  the  commissions  for 
the  period  between  1839  and  IS.^O.  It  is 
conceded,  that  as  the  law  then  stood,  the  in- 
testate had  forfeited  all  claim  to  compensa- 
tion by  his  failure  to  settle  his  accounts. 
But  it  is  insisted,  that  under  the  act  of  March 
3,  1867,  the  court  is  invested  with  a  discre- 
tion in  allowing  such  comoensation  for  past 
or  future  services,  and  this  discretion  was 
properly  exercised  in  the  present  instance 
in  behalf  of  the  estate  of  the  intestate. 

The  first  point  to  be  considered  is, 
whether  the  act  of  March  3,  1867,  is  retro- 
spective in  its  operation;  for  upon  that  sup- 
position only  can  the  decree  of  the  circuit 
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court  be  sustained.  It  is  hardly  necessarv 
at  this  late  day  to  enter  into  a  discussion 
of  the  principles  governing  the  courts  in  de- 
termining whether  a  statute  be  or  be  not 
retrospective  in  its  operation.  Those 
€77  ♦principles  are  fully  considered  and 
the  decisions  cited  in  Potter*s  Dwarris 
on  Statutes  162;  in  Sedgwick  on  the  Con- 
struction of  Statutes  162-164;  and  in  the 
cases  of  Town  of  Danville  v.  Pace,  25 
Gratt.  1;  31  Gratt.  114. 

The  general  principle  deduced  from  these 
authorities  is,  "that  no  statute  is  to  have  a 
retrospect  beyond  the  time  of  its  com- 
mencement;*' and  this  principle  is  one  of 
such  obvious  convenience  and  justice  that  it 
must  always  be  adhered  to  unless  in  cases 
where  there  is  something  on  the  face  of  the 
statute  putting  it  beyond  doubt  that  the 
legislature  meant  it  to  operate  retrospect- 
ively. And  although  the  words  of  the  stat- 
ute may  be  broad  enough  in  the  literal  ex- 
tent to  comprehend  existing  cases,  they 
must  yet  be  construed  as  applicable  only  to 
cases  that  may  thereafter  arise  unless  a 
contrary  intention  is  unequivocally  ex- 
pressed therein.     Dwarris'  Notes,  p.  162. 

The  Town  of  Danville  v.  Pace,  was  de- 
cided in  strict  conformity  with  these  rules 
of  interpretation.  There  the  words  of  the 
statute  were  not  only  sufficiently  broad,  but 
by  inevitable  intendment  applied  to  past 
transactions.  And  this  view  was  strength- 
ened by  the  fact  that  our  statute  was  a  lit- 
eral transcript  of  a  New  York  statute,  which 
had  been  construed  as  retrospective,  by  the 
highest  courts  of  that  State.  The  reason- 
able inference  was,  that  the  legislature  of 
this  State  in  adopting  the  New  York  stat- 
ute without  change  or  modification,  intended 
it-  should  be  construed  in  like  manner  as 
the  New  York  statute. 

We  now  come  to  the  act  of  March  3d, 
1867.  It  declares  that  any  such  fiduciary 
who  shall  wholly  fail  to  lay  before  such 
commissioner  a  statement  of  receipts,  for 
any  year  within  six  months  after  its  expira- 
tion, shall  have  no  compensation  whatever 
for  his  services,  during  said  year,  unless  al- 
lowed by  the  court.  Acts  1866-7,  p.  704. 
The  words  unless  allowed  by  the 
678  court,  ^constitute  the  amendment.  The 
other  words  are  the  old  law  re-enacted. 

Now  whether  such  a  re-enactment  is  to  be 
regarded  as  a  repeal  of  the  former  statute, 
and  the  section-thus  amended,  as  an  entirely 
new  statute,  or  whether  as  intimated  in 
Price's  ex'or  v.  Harrison's  ex'or,  31  Gratt. 
114,  the  old  law  is  not  to  be  regarded  as 
repealed,  but  as  the  law  all  along,  and  the 
changed  portions  are  not  to  be  taken  as  a 
part  of  the  law,  prior  to  the  passage  of  the 
amendment  act,  the  result  is  precisely  the 
same.  The  language  is,  "Any  such  fiduciary 
who  shall  so  fail."  These  words  apply  ex- 
clusively to  future  cases.  It  is  impossible 
to  give  them  a  retrospective  effect  without 
doing  violence  to  the  langua'^^e  employed. 
Had  it  been  the  purpose  to  provide  for  past 
delinquencies,  the  phrase  would  have  been 
any  such  fiduciary  who  shall  have  failed,  or 


words  of  like  import.  It  has  been  said,  how- 
ever, that  the  loss  of  commissions  consequent 
upon  a  failure  to  settle  the  fiduciary  accounts, 
is  in  the  nature  of  a  forfeiture  or  penalty, 
against  which  it  is  not  only  competent  for 
the  legislature  to  relieve,  but  it  may  be  fairly 
presumed  that  such  was  the  intention.  Now 
if  the  fiduciary  was  the  only  person  affected 
by  the  forfeiture  there  would  be  no  sort  of 
difficulty  in  relieving  him.  But  he  is  not  the 
only  person  aflFected;  all  persons  interested 
in  the  estate  are  directly  concerned.  The 
effect  of  giving  a  retroactive  construction  to 
the  statute,  is  to  compel  these  persons  to 
pay  what  under  the  then  existing  laws,  they 
were  not  bound  to  pay.  It  is  substantially 
a  new  law,  creating  new  rights,  and  imposing 
new  obligations.  It  is  very  true  that  the  stat- 
ute of  1819  speaks  of  the  loss  of  compensation 
as  a  forfeiture,  but  in  the  revision  of  1849,  these 
terms  were  deliberately  omitted;  probably 
because  they  were  inappropriate,  and  calcu- 
lated to  produce  erroneous  impressions. 

679  ♦In  Woods  v.  Garnett,  6  Leigh  206, 
Judge  Tucker  has  demonstrated  that 

the  loss  of  commissions  by  reason  of  a  fail- 
ure to  settle  the  accounts  is  in  no  just  sense 
a  forfeiture  or  penalty;  but  a  mere  matter 
of  statutory  regulation;  because  as  the  fidu- 
ciary derives  his  right  from  the  statute,  he 
must  comply  with  the  terms  prescribed  by 
the  statute  before  he  is  entitled  to  such  com- 
pensation. There  can  be  no  such  thing  as  a 
forfeiture  where  the  fiduciary  has  failed  to 
earn  the  commissions  by  complying  with  the 
provisions  of  the  law  under  which  he  acts. 
See  also  2  Perry  on  Trusts,  §  994;  Leading 
Cases  in  Equity,  Part  I.,  Vol.  II.,  514,  538. 
The  several  statutes  requiriner  the  settle- 
ment of  fiduciary  accounts  have  been  in 
force  fifty  or  sixty  years,  probably  longer.  Al- 
though during  this  time  they  have  been  rig- 
orously enforced  by  the  courts,  no  effort  has 
been  made  to  repeal  or  modify  them.  They 
have  always  been  regarded  with  great  fa- 
vor, as  founded  upon  the  soundest  consider- 
ation of  public  policy.  They  furnish  the 
best  and  probably  the  only  security  for  the 
rights  of  infants,  insane  persons,  and  others 
whose  estates  are  to  be  administered  by 
trustees.  And  experience  has  demonstrated 
the  only  effectual  mode  of  enforcing  these 
provisions  is  to  deprive  the  fiduciary  of  all 
compensation  as  a  necessary  consequence  of 
his  failure  to  comply  with  the  statute.  Nei- 
ther the  legislature  at  the  revisal  of  1849, 
nor  any  other  le^^islature  down  to  1861  ever 
thought  of  relaxing  them,  or  of  giving  au- 
thority to  the  courts  to  do  so.  When  there- 
fore the  legislature  of  1867  adopted  the 
amendment  in  question,  it  could  not  have 
intended  to  go  back  and  open  accounts  and 
transactions  anterior  to  the  war,  or  author- 
ize the  courts  to  do  so.  No  such  legislation 
was  required  by  public  or  private  consid- 
erations, or  even  desired  by  any  one. 

680  ♦It  is  equally  clear,  it  is  not  the  ob- 
ject of  the  act  of  March  3,  1867,  to 

relieve  those  fiduciaries  who  had  failed  to 
settle  their  accounts  between  1861  and  1867. 
That  object  was  fully  accomplished  and  the 
commissions  saved  by  other  statutes,  as  was 
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held  by  this  court  in  Strother  v.  Hull,  and 
other  cases.  What  then  was  the  design  of 
the  amendment  of  March  3,  1867? 

At  that  time,  everything  connected  with 
our  political  and  civil  status  was  involved  in 
uncertainty  and  doubt.  Although  the  gov- 
ernnxent  was  in  the  hands  of  State  officials, 
it  was  impossible  to  say  how  soon  all  of 
them  would  be  displaced,  and  military  ap- 
pointees substituted  in  their  place.  In  many 
of  the  counties  of  the  State  the  offices  were 
not  filled  at  all,  or  were  filled  in  many  in- 
stances by  incompetent  persons;  competent 
commissioners  could  not  always  be  found  to 
settle  the  accounts  of  the  numerous  fidu- 
ciaries throughout  the  State.  In  many  cases 
the  fiduciaries  themselves  had  changed  their 
places  of  residence,  or  their  vouchers  and 
papers  were  lost,  or  misplaced  by  the  acci- 
dents of  war.  The  legislature  foreseeing 
that  they  would  encounter  difficulties  in 
settling  their  accounts,  wisely  adopted  a 
provision  submitting  the  question  of  com- 
pensation to  the  sound  discretion  of  the 
courts.  The  provision  looked  only  to  the 
future  and  was  intended  to  meet  future 
emergencies. 

If,  however,  it  be  retrospective  in  its  oper- 
ation, then  the  decisions  in  Strother  v.  Hull, 
and  Moses  v.  Hart,  were  clearly  erroneous. 
For  under  those  decisions  the  fiduciary  was 
under  the  enabling  act  of  March  3,  1866, 
entitled  to  his  commission  between  1861  and 
1866,  although  he  had  not  settled  his  ac- 
counts during  that  period,  and  no  court  could 
take  them  from  him.  Whereas  under  the  act 
of  March  3,  1867,  the  fiduciary  is  entitled  to 
no  compensation  unless  allowed  by  the  court. 
Here  then  we  have  a  direct  conflict 
681  between  two  statutes  operating  *during 
the  period.  For  under  one,  the  fidu- 
ciary received  his  compensation  even  with- 
out th^  consent  of  the  court.  Under  the 
other  he  is  not  entitled  to  compensation  un- 
less allowed  by  the  court.  Such  is  the  in- 
evitable result  of  giving  to  the  act  of  March 
3,  1867,  a  retrospective  operation.  These 
considerations  satisfy  us  this  could  not  have 
been  the  intention  of  the  legislature,  and 
the  circuit  court  therefore  erred  in  allowing 
a  commission  to  the  estate  of  the  com- 
mittee between  1839  and  1850. 

For  some  reason,  not  disclosed  by  the 
record,  the  circuit  judge  did  not  pass  upon 
the  question  of  commission  from  1866  to 
1876.  That  question  therefore  is  not  prop- 
erly before  us  for  adjudication.  As  the 
case  must  go  back  upon  other  grounds,  the 
subject  matter  of  these  commissions  can 
then  be  settled  by  the  circuit  court. 

The  next  question  is,  whether  in  stating 
and  settling  the  accounts  of  the  intestate  as 
committee,  he  is  to  be  charged  with  com- 
pound interest  upon  the  balance  in  his 
hands.  It  is  insisted  this  ought  to  be  done, 
by  analogy  to  the  rule  governing  in  the  set- 
tlement of  guardians*  accounts.  It  is  suffi- 
cient to  say,  that  the  liability  of  guardians 
for  compound  interest  grows  out  of  the  pe- 
culiar provisions  of  our  statutes  on  that 
subject.  See  Code  1873,  §  10,  ch.  124,  and 
Garrett  v.  Carr,  1  Rob.  R.  196. 


These  provisions  have  never  been  consid- 
ered as  applying  to  other  trustees. 

The  accounts  of  the  committee  of  an  in- 
sane person  are  to  be  settled  upon  principles 
governing  in  the  settlement  of  accounts  of 
other  fiduciaries  having  the  control  of  trast 
funds.  They  are  not  chargeable  with  com- 
pound interest,  except  under  very  peculiar 
circumstances.  Where  there  is  an  express 
trust  for  accumulating,  and  the  tnis- 
682  tee,  instead  of  investmg,  retains  *th« 
funds  in  his  own  hands,  or  where  he 
employs  the  money  in  his  own  business,  and 
refuses  to  account  for  the  profits,  he  may 
be  charged  with  compound  interest  as  a 
punishment,  or  as  a  measure  of  damages  for 
undiscovered  profits.  See  1  Perry  on  Trusts, 
§  470-474;  Barney  v.  Saunders,  16  How.  U. 
S.  R.  535;  Hill  on  Trustees,  571,  note. 

Much  of  the  reasoning  of  Judge  Allen  in 
Garrett  v.  Carr  will  apply  as  well  to  com- 
mittees of  insane  persons  as  to  guardians, 
and  would  seem  to  indicate  that  in  some  in- 
stances all  classes  of  trustees,  except  execu- 
tors and  administrators,  may  be  chargfeablc 
with  compound  interest,  even  upon  a  mere 
failure  to  invest.  See  page  215. 

All  that  can  be  said  therefore  is,  that  no 
inflexible  rule  can  be  laid  down  on  the  sub- 
ject which  would  apply  to  all  cases.  Gener- 
ally, however,  it  is  conceded  that  a  tmstcc 
and  other  fiduciaries,  except  a  guardian,  are 
liable  for  simple  interest  only.  This  doctrine 
seems  to  be  settled  by  a  great  variety  of  au- 
thorities, both  English  and  American.  1 
Perry  on  Trusts,  §  470-474;  Barney  v,  Saun- 
ders, 16  How.  U,  S.  R.  535;  Hill  on  Trus- 
tees. 571,  note. 

There  is  nothing  in  the  case  before  us,  to 
take  it  out  of  the  operation  of  these  general 
rules.  The  unexpended  balances  in  the 
hands  of  the  intestate  were  generally  small 
sums,  mainly  the  proceeds  of  negro  hire. 
and  the  rent  of  lands  retained  by  him.  If 
these  funds  were  punctually  collected  by 
the  intestate,  it  does  not  appear  that  they 
were  used  in  his  own  business,  or  that  he 
derived  any  profit  therefrom.  It  was  a 
case  of  mere  neglect  to  invest  the  money. 
for  which  the  intestate  is  chargeable  only 
with  simple  interest. 

We  are  therefore  of  opinion  that  the  cir- 
cuit court  did  not  err  in  directing;  the 
6S3    account  of  the  intestate  as  *committec. 
to  be  settled  upon  the  basis  of  simple 
interest. 

This  disposes  of  all  the  matters  in  contro- 
versy, except  the  question  of  allowances  made 
by  the  commissioner,  to  the  estate  of  the 
intestate  for  the  board  of  certain  slaves  be- 
longing to  the  estate  of  the  lunatic.  These 
allowances  appear  to  be  in  some  instances 
extremely  liberal,  if  not  extra vafs^ant.  They 
are.  however,  approved  both  by  the  commis- 
sioner and  the  learned  judge  of  the  circuit 
court.  The  amounts  involved  are  small,  and 
under  all  the  circumstances,  we  are  not  dis- 
posed to  disturb  the  decree  in  these  particu- 
lars. It  must,  however,  be  reversed  upon 
the  grounds  already  mentioned,  and  the  ca5e 
remanded  for  further  proceedings  in  con- 
formity with  the  views  herein  expressed. 
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The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decrees  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  iiled  with  the  record,  that  the 
circuit  court  did  not  err  in  holding  that  the 
estate  of  John  Alexander  is  properly  charge- 
able with  simple  interest  only  in  the  settle- 
ment of  his  accounts  as  committee  of  Rob- 
ert F.  Crigler,  lunatic. 

The  court  is  further  of  opinion  that  the 
said  circuit  court  did  err  in  allowing  the  es- 
tate of  said  Alexander  commissions  upon 
his  receipts  between  1839  and  1850,  inclusive, 
the  said  Alexander  having  forfeited  all  claim 
to  compensation  by  his  failure  to  settle  his 
accounts  during  that  period;  and  the  act  of 
March  3,  1867,  in  the  opinion  of  this  court, 

having  no  application  to  the  case. 
684  ♦And  this  court,  not  deeming  it  prop- 
er to  pass  upon  any  other  questions  not 
decided  by  the  circuit  court,  doth  decree  and 
order  that  for  the  error  aforesaid  the  said 
decree  of  the  16th  of  November,  1877,  be 
reversed  and  annulled,  and  that  the  appel- 
lant recover  against  the  appellee,  out  of  the 
assets  of  his  testator  in  his  hands  to  be  ad- 
ministered, his  costs  by  him  expended  in 
the  prosecution  of  the  appeal  aforesaid  here. 

All  of  which  is  ordered  to  be  certified  to 
the  Said  circuit  court  of  Clarke  county. 

Decree  reversed. 


685    «Wood'8  Ex'or  &  als.  y.  Krebbs. 

September  Term,    1880,   Suunton. 

1.  Rlarlfttfl  of  iBBoceBt  Pnreliaseni  of  Bn- 
cvmbered  Real  EiitAte — Improvementa — 
R«nt — Set-Olf.* — On  a  bill  by  a  creditor,  secured 
by  a  deed  of  trust,  to  subject  real  estate  to  the  sat- 
isfaction of  his  debt,  tne  party  in  possession  claims 
to  be  a  purchaser  for  value  without  any  '-nowledge 
of  the  deed.  The  lien  being  enforced,  the  party  in 
possession  may  be  allowed  for  his  permanent  im- 
provements  upon  the  land,  but  he  must  account  for 
the  rents  and  profits  as  an   offset  to  his  claim. 

2.  Jvdlclal  8alea  —  Decree — Terma.t  —  The 
dieed  of  trust  provides  for  a  sale  for  cash;  but  the 
court  as  supposed  by  consent,  makes  a  decree  for  a 
sale  on  credit.     The  vendor  of  the  purchaser  in  pos- 


*Rlshts  of  Innoeent  Pnrehaaers  of  Bn- 
enmbered     Real     Estate — Improvements. — 

See  Brengle  v.  Richardson's  Adm'r,  78  Va.  at  p.  412; 
Hum  V.  Keller,  79  Va,  415;  Effinger  v.  Hall,  81  Va. 
94;  McGee  v.  Johnson,  85  Va.  161;  Dawson  v.  Grow, 
29  W.  Va.  338;  Effinger  v.  Kenny,  92  Va.  245. 

tJadlcial  Sale*— Termii.— Under  the  Code  of 
1873,  ch.  174,  I  1,  a  court  may  direct  the  sale  of 
property  to  be  for  cash,  or  on  such  credit  and  terms 
as  it  may  deem  best,  but  this  rule  does  not  apply  to 
mortgages,  deeds  of  trust,  and  other  instruments,  in 
which  the  terms  of  sale  are  agreed  upon.  In  such 
cases  the  contract  of  the  parties  governs.  Pairo  v. 
Bethell.  75  Va.  825;  Stimpson  v.  Bishop,  82  Va.  190; 
Hogan  V.  Lhike,  20  Gratt.  244;  Fultz  v.  Davis,  26  Gratt. 
903;  Wythcville  Ice  Co.  v.  Frick,  96  Va.  146;  Watterson 
▼.  Miller,  42  W.  Va.  109.     See  Code  of  1887,  |  3397. 


session,  objects  to  the  decree  on  a  credit,  and  asks 
that  the  land  shall  be  sold  for  cash.  HflLo:  The  court 
should  correct  the  decree  and  direct  a  sale  for  cash. 

This  is  the  sequel  of  the  case  of  Wood  & 
al.  V.  Krebbs  &  als.,  30  Gratt.  708.  When 
the  cause  went  back  to  the  circuit  court  Ja- 
cob Strickler,  to  whom  the  land  had  been 
conveyed  with  general  warranty,  by  the  de- 
fendants Wood  and  Smith,  by  deed  of  the 
10th  of  April,  1868,  and  who  had  been  made 
a  party  defendant  in  the  bill  in  this  case, 
though  it  does  not  seem  that  he  appeared, 
filed  his  petition  in  the  cause  in  which  he 
stated,  that  believing  he  had  a  perfect  title  to 
the  land,  and  never  havjng  heard  of  the 
plaintiffs'  claim,  he  had  made  extensive  im- 
provements upon  it,  which  have  greatly  en- 
hanced its  value.  He  asks  that  he  may  be 
allowed  for  these  improvements,  and  that 
this  matter  may  be  referred  to  a  commis- 
sioner to  report  to  the  court,  and  that 

686  the  amount  found  to  be  owing  *to  him 
for  such  permanent  improvements  be 

determined,  and  paid  to  him  out  of  the  pro- 
ceeds of  the  sale  of  the  land,  &c. 

The  subject  was  referred  to  a  commis- 
sioner; who  reported  that  the  value  of  the 
land  was  increased  by  the  permanent  im- 
provements put  upon  the  land  by  Strickler, 
$2,653.60.  He  also  reported  specially  at  the 
instance  of  the  plaintiffs'  counsel,  that  John 
S.  Strickler  had  been  in  possession  of  the 
land  since  it  was  conveyed  to  Jacob  Strick- 
ler; and  that  the  average  rental  value  of  the 
land  is  about  $400,  which  has  been  received 
and  enjoyed  by  the  said  John  S.  Strickler,  a 
son  of  Jacob  Strickler,  and  put  in  posses- 
sion by  his  father. 

From  the  evidence  the  average  rental  value 
of  the  land  without  the  improvements  during 
the  time  it  has  been  held  by  Strickler  was 
$300  a  year,  or  for  the  eleven  years  $3,300. 

The  cause  came  on  to  be  heard  on  the  18th 
of  March,  1879,  when  the  court  held  that 
Jacob  Strickler,  under  the  circumstances  of 
this  case,  was  not  entitled  to  be  allowed  for 
the  value  of  the  improvements,  or  anv  part 
thereof,  put  upon  the  land  in  the  bill  and 
proceedings  mentioned,  as  aprainst  the  com- 
plainant Isaac  Krebbs  and  Stipe's  adminis- 
trator, whose  claims  are  secured  by  the 
deed  of  trust  of  the  3d  of  April,  1854,  from 
P.  Cain  and  wife  to  A.  Bowen;  and  dis- 
missed the  petition. 

And  it  was  decreed  that  unless  the  defend- 
ants, or  some  one  for  them,  should  within 
sixty  davs  from  the  rising  of  the  court,  pay 
to  the  plaintiff  Krebbs,  the  sum  of  $776  with 
interest  on  $400.  part  thereof,  from  the  1st  of 
April,  ^  1877,  until  paid,  and  to  S.  J.  C.  Moore 
administrator  de  bonis  non,  &c.,  of  Samuel 
Stipe,  deceased,  the  further  sum  of  $5,675.43, 
with   interest  on  $2,799.30  from  the  same 

687  date,  and  the  costs  of  the  *suit,  com- 
missioners  named   were   appointed   to 

sell  the  land  upon  the  terms  of  one-fourth 
cash,  and  the  residue  in  three  equal  annual 
payments  from  the  day  of  sale,  with  inter- 
est from  that  day:  "which  terms  are  by  con- 
sent of  parties  substituted  for  the  terms 
prescribed  by  the  deed  of  trust."  &c. 
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Before  the  land  was  sold  under  the  fore- 
going decree  Wood's  executor  filed  his  pe- 
tition averring  that  it  was  a  mistake  to  en- 
ter the  said  decree  as  by  consent,  fixing  the 
terms  of  sale;  and  asking  that  the  decree 
might  be  corrected  in  that  respect,  and  the 
sale  made  on  the  terms  of  the  deed;  which 
was  for  cash.  But  the  court  overruled  the 
prayer  of  the  petition,  and  dismissed  it. 
And  thereupon  Wood's  executor,  Smith 
and  Strickler  applied  to  a  judge  of  this 
court  for  an  appeal  and  supersedeas;  which 
was  awarded. 

Holmes  Conrad,  for  the  appellants. 

P.  Parker,  Byrd  &  Hucks  and  S.  J.  C. 
Moore  &  Son,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

This  case  is  the  supplement  to  that  of 
Wood  et  al.  v.  Krebbs  et  als.,  reported  in 
30  Gratt.  708.  It  was  held  by  this  court  in 
that  case,  that  Wood  and  Smith  were  not 
bona  fide  purchasers  for  value;  that  it  was 
incumbent  upon  them,  in  the  exercise  of  due 
diligence,  to  examine  the  records  of  the 
proper  court.  Had  they  done  so,  they  would 
have  discovered  the  deed  of  trust  executed  b^ 
Peter  Cain  on  the  3d  of  April,  1854,  consti- 
tuting a  lien  on  the  properly  in  controversy; 
and  they  must  be  held  therefore  to  have  had 

notice  of  the  existence  of  that  -deed. 
686  *The  present  appellant  purchased  the 
same  property  from  Wood  and  Smith. 
He  was  made  a  party  to  the  suit,  al- 
though it  would  seem  he  was  never  served 
with  process,  nor  did  he  appear  in  person  or 
by  counsel.  This  court  afiirmed  the  decree 
of  the  circuit  court,  but  remanded  the  cause 
for  further  proceedings.  After  the  case  went 
back  to  the  court  below  the  appellant  filed 
his  petition,  stating  that  he  had  made  perma- 
nent improvements  on  the  land,  while  hold- 
ing the  same  under  a  title  believed  by  him 
to  be  good,  and  praying  that  he  might  be  al- 
lowed compensation  for  the  same.  Upon 
the  hearing,  his  petition  was  dismissed  by 
the  circuit  court,  that  court  being  of  opin- 
ion that  the  appellant,  under  the  circum- 
stances of  the  case,  is  not  entitled  to  be  al- 
lowed the  value  of  his  improvements,  or 
any  part  thereof.  The  question  before  us 
is  as  to  the  correctness  of  that  decree. 

The  claim  of  the  appellant  for  compen- 
sation is  resisted  on  three  grounds: 

First.  That  the  appellant  being  a  pur- 
chaser from  Woods  and  Smith,  and  being  a 
party  to  this  suit  when  the  former  decree 
was  rendered,  is  bound  by  that  decree,  and 
by  all  the  equities  which  attach  to  his  ven- 
dors. And  as  they  were  held  not  to  be  pur- 
chasers, for  value  without  notice  under  the 
operation  of  the  registry  acts,  neither  can 
the  appellant  claim  to  be  so  considered;  and 
not  being  such  a  purchaser,  he  is  not  enti- 
tled to  any  improvements  he  may  have 
made  on  the  land. 

Secondly.  It  is  insisted  that  the  statute 
under  which  the  claim  for  improvements  is 
made,  only  applies    as    between    the    true 


owner  of  the  land  on  one  side,  and  a  per- 
son making  the  improvements  under  a  de- 
fective title  on  the  other,  and  that  it  has  no 
sort  of  application  to  encumbrances,  whether 
by  mortgage,  deed  of  trust,  or  judgment: 
which  are   matters  of  record,  and  of 

689  *the    existence    of    which    all    persons 
must  at  their  peril  take  notice.     And 

Thirdly.  If  the  claim  of  the  appellant  be 
just,  he  has  been  fully  compensated  for  aU 
his  improvements  by  the  uninterrupted  use 
and  occupation  of  the  land  during  the  long 
period  he  has  held  it. 

As  there  is  some  difficulty  in  the  minds  of 
some  of  the  judges  with  respect  to  the  first 
two  grounds  suggested,  they  will  be  passe<l 
by  without  further  consideration. 

We  come  then  to  the  third  ground,  and 
that  is  that  the  appellant  has  been  fully  com- 
pensated for  all  his  improvements  by  the 
rents  and  profits  of  the  land.  In  reply  to  this. 
it  is  insisted  by  his  counsel,  that  •*the  appel- 
lant as  purchaser  cannot  be  held  liable  for 
rents  and  profits  to  the  appellee,  a  creditor: 
that  a  mere  encumbrancer  can  have  no  claim 
to  rents  and  profits,  unless  it  be  after  a  decree 
of  sequestration;  and  consequently  the  de- 
fendant's use  and  occupation  of  the  land  can- 
not be  set  off  by  such  creditor  against  the 
defendant's  claim  for  improvements.'* 

Before   examining   the   provisions   of  the 
statute,  upon  this  point,  it  may  be  useful  to 
enquire  what  are  the  doctrines  of  courts  nf 
equity  upon  the  subject  of  permanent  im- 
provements by  a  bcna  fide  holder  of  land, 
claiming  under  a  defective   title.  It  seems  to 
be  well  settled,  that  where  the  legal  title  is 
!  in  one  person  who  has  made  improvements 
in  good  faith,  and  the  equitable   title  is  in 
!  another,   who  is   compelled  to   resort   to  a 
j  court  of  equity,  in  support  of  his  equitable 
I  claim,  that  court  acting  upon  the  principle 
I  that  he  who  seeks  equity,  must  himself  do 
what  is  equitable,  will  require  as  a  condition 
1  of    such  relief,  that  the  true  owner  shall  make 
compensation  for  such   improvements.  SxA 
so,  where  the  owner  asserts  a  claim  for  rents 
and  profits,  and  an  account  is  ordered, 

690  any    permanent  improvement  *made  by 
the  purchaser  will  be  allowed  as  a  set- 
off against  the  rents  and  profits;  or  if  the 
owner  is  gruilty  of  a  fraud  in  permitting  such 

I  improvements,  with  a  knowledge  of  the 
claim,  and  without  giving  notice  to  the  po^ 
sesor,  or  is  guilty  of  gross  laches  in  assert- 
ing his  claim  after  he  is  apprised  of  it.  he  wiH 
not  be   permitted  to  recover,   except  upon 

( making  compensation.  2  Story  Eq.  Jur..  f 
799,    1237;    Morris    v,    Terrell,    2    Rand.  %\ 

I  Walker  v.  Beauchler,  27  Gratt.  511. 

But  in  all  these  cases,  the  tenant  must  of 

'  course  account  for  the  value  of  the  use  and 

j  occupation. 

'      Whether  the  possessor  of  a  defective  title 

I  can   claim   for  improvements  against  the  true 

!  owner,  where  the  latter  asserts  his  title  at 

I  law,  and  has  been  guilty  of   no  fraud  or  laches. 

I  is  a  question  of  some  difficulty,  and  one 
about  which  the  authorities  are  not  agreed. 

'     To  remove  all  difficulty  on  this  subjecl. 
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and  to  prescribe  an  uniform  rule  in  all  this 
class  of  cases,  the  provisions  found  in  chap- 
ter 131,  §  32,  and  chapter  132,  Code  of  1873, 
pp.  963-966,  were  adopted. 

Without  intending  to  express  any  decided 
opinion  on  the  subject,  I  am  inclined  to  think 
these  statutes  apply  only  to  cases  arising 
between  the  owner  of  the  estate  on  the  one 
hand,  and  the  party  claiming  compensation 
for  improvement  on  the  other.  By  the  ex- 
press terms  of  the  ninth  section,  they  do 
not  extend  to  any  suit  by  a  mortgagee,  his 
heirs,  or  assignees,  against  a  mortgagor,  his 
heirs,  or  assignees,  for  the  recovery  of  the 
mortgaged  premises. 

If,  as  contended,  the  provisions  with  respect 
to  rents  and  profits  have  no  application  to 
the  case  of  a  creditor  by  trust  deed,  or  by 
judgment,  if  as  against  them  the  possessor 
may  claim  for  improvements  without  being 
accountable  for  rents  and  profits,  it  is  appar- 
ent that  a  creditor  may  be  in  many  cases 
691  improved  out  of  his  ♦lien  and  his  debt, 
without  fault  on  his  part  and  without 
possibility  of  protection   or  indemnity. 

The  most  cursory  examination  will  show 
that  a  person  who  claims  compensation  for 
improvements  under  these  statutes,  must  in 
all  cases  account  for  rents  and  profits. 

Under  the  very  first  section  of  chapter  132, 
the  prayer  of  the  petitioner  is,  that  he  may  be 
allowed  for  his  improvements  over  and  above 
the  value  of  the  use  and  occupation  of  the 
land;  and  it  is  only  upon  a  petition  so  framed, 
the  court  is  authorized  to  interpose  and  to 
suspend  the  execution  of  the  judgment  or 
decree.  The  second  section  makes  it  incum- 
bent upon  the  jury  to  estimate  against  the 
petitioner,  the  clear  annual  value  (exclusive 
of  the  improvements.)  of  the  premises  dur- 
ing the  time  he  was  in  possession;  and  other 
sections  provide,  that  this  value,  and  other 
damages  if  any,  in  behalf  of  the  plaintiff, 
and  the  allowance  to  the  -petitioner  for  im- 
provements shall  be  offsets  one  against  the 
other. 

Other  provisions  of  the  chapter  lead  to  the 
same  conclusion.  The  whole  enactment  is 
founded  upon  the  idea,  that  the  defendant 
as  tenant  in  possession,  is  entitled  to  com- 
pensation for  improvements  made  in  excess 
of  the  benefits  derived  from  the  use  and  oc- 
cupation of  the  land;  and  it  is  only  upon 
averring  and  showing  such  excess  he  is  en- 
titled to  arrest  the  execution  of  the  judg- 
ment or  decree  against  him,*  and  to  assert 
a  lien  upon  the  land. 

A  party  therfore  who  files  his  petition 
under  the  statute,  is  only  entitled  to  relief, 
and  to  such  relief  as  is  afforded  by  its  provi- 
sions, whether  his  claims  be  asserted  against 
the  true  owner,  or  mere  encumbrancer. 

There  is  nothing  inequitable  in  this;  for  if 
the  lien  of  the  encumbrancer  be  a  valid 
698  lien,  the  title  of  the  *tenant  in  posses- 
sion and  all  of  his  improvements  are  in 
subordination  to  that  lien ;  and  if  he  has  been 
fullv  compensated  for  those  improvements 
by  the  use  of  the  land  itself,  he  has  sus- 
tained no  loss  or  injury.  This  is  certainly 
more  just  than  to  allow  the  tenant  the  use 


of  the  land  for  nothing;  and  at  the  same 
time,  to  allow  him  to  claim  against  the  en- 
cumbrancer for  improvements. 

What  is  here  said,  is  in  reference  to  the 
statute  exclusively.  For  as  a  general  rule, 
a  creditor,  who  records  his  deed  of  trust,  or 
dockets  his  judgment,  has  done  all  he  is 
bound  to  do;  and  parties  dealing  with  the  . 
property  do  so  at  their  peril,  and  in  com- 
plete subjection  to  the  lien,  Graeme  v. 
Cullen,  23  Gratt.  266,  307. 

In  the  case  before  us  the  appellant  esti- 
mates his  improvements  at  $4,000.  In  this 
estimate  he  includes  certain  expenditures 
for  lime  and  fencing,  which  can  not  be  con- 
sidered as  permanent  improvements,  in  any 
just  acceptation  of  the  term. 

Some  of  the  appellant's  witnesses  say,  the 
improvements  have  increased  the  value  of 
the  land  $2,500  or  $2,600,  others  say.  $3,000, 
and  none  of  them  exceed  the  latter  sum. 

The  commissioner,  to  whom  the  matter  was 
referred,  estimates  them  at  $2,653,  and  no 
exception  was  taken  to  this  report  in  this 
respect.  That  estimate  probably  approxi- 
mates the  truth.  Complaint  is  made  that  the 
commissioner  instead  of  reporting  the  value 
of  the  improvements,  has  simply  reported  the 
"value  of  the  land,  as  increased  by  the  im- 
provements." If  there  be  any  defect  in  this 
finding  it  is  as  much  due  to  the  appellant, 
as  to  any  one  else;  for  this  is  the  enquiry^ 
directed  by  the  decree  of  November,  1878, 
entered  by  the  consent  of  the  appellant,  and 
this  is  the  enquiry  addressed  by  his  counsel 

to  all  the  witnesses. 
693  *Besides,  this  is  all  that  is  necessary 
under  the  statute;  for  all  that  the  jury 
can  estimate,  is  the  amount  to  which  the 
value  of  the  premises  is  actually  increased 
at  the  time  of  the  assessment, 
j  We  come  now  to  the  question  of  rents  and 
profits.  The  commissioner  reports  the  an- 
nual value  of  the  land  without  the  improve- 
ments at  $300,  and  no  objection  was  made 
to  the  report  in  this  particular.  Upon  this 
point  there  is  no  controversy.  All  the  wit- 
nesses agree,  and  the  appellant  makes  no 
complaint.  He  acquired  possession  in  1868, 
and  his  improvements  were  made  chiefly  in 
1872.  Down  to  the.  time  of  t^e  dcTe"  in 
this  cause,  in  December,  1879,  the  defendant 
had  held  possession  more  than  eleven  years, 
which  make  an  aggregate  of  $3,300  of  rent, 
without  any  charge  of  interest;  $300  in  ex- 
cess of  the  highest  estimate  of  his  improve- 
ments. The  appellant  is  still  in  possession 
enjoying  the  rents  and  profits  of  the  es- 
tate. He  has  therefore  been  more  than 
compensated  for  all  his  expenditures,  includ- 
ing the  peaceful  and  uninterrupted  use  of 
the  land  for  more  than  twelve  years. 

It  is  very  true  he  loses  the  land  itself;  but 
he  has  his  proper  remedy  against  his  vend- 
ors, who  are  admitted  to  be  solvent,  upon 
their  covenants  of  warranty.  But  even 
though  he  had  not,  neither  his  misfortunes 
nor  his  follies  can  give  him  any  just  claim 
against   the   appellees. 

Complaint  is  also  made  that  the  court  be- 
low referred  the  matter  to  its  commissioner 
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for  enquiry,  instead  of  empaneling  a  jury  I  further  of  opinion  that  there  is  no  other  error 
to  make  proper  assessment  as  required  by  ;  in  the  said  decree.  Wherefore,  for  the  error 
the  statute.  This  is  a  very  extraordinary  aforesaid,' it  is  decreed  and  ordered  that  the 
complaint    coming    from    the    appellant,    in    said  decrees  of  18th  of  March,  1879.  and  of 


view  of  the  fact  that  he  himself  in  his  peti- 
tion asked  for  the  reference  to  a  commis- 
sioner instead  of  a  jury.  And  in  conformity 
with  his  prayer,  and  by  his  express  consent, 
a  decree  was  entered  directing  the 
694     commissioner    to  *make  the  enquiry  for 


June,  1879,  be  reversed  and  annulled  to  the 
extent  and  in  the  particulars  herein  men- 
tioned, and  in  all  other  respects  affirmed; 
and  that  the  appellee  pay  to  the  appellants 
their  costs  by  them  in  this  behalf  expended 
It  is  further  decreed  and  ordered  that  the 


his  benefit;  and  no  exception  was  ever  |  cause  be  remanded  to  the  circuit  court  with 
taken  upon  that  ground  until  after  the  case    instructions  to  that  court  to  enter  a  decree 


was  brought  to  this  court.  A  party  may  of 
course  waive  a  trial  by  jury  in  a  civil  case;  it 
is  the  constant  practice;  and  the  appellant 
has  effectually  done  so  in  this  case. 

This  disposes  of  all  questions  arising  on 
the  merits  of  this  case.  It  only  remains  to 
consider  the  objections  to  so  much  of  the 
decree  as  directs  the  sale  of  the  property 
upon  a  credit. 

By  the  provisions  of  the  deed  under  which 
the  appellee  claims,  the  property  is  to  be  sold 
for  cash.  Under  the  decree  of  the  circuit 
court,  intended  to  enforce  that  decree,  it  is 
provided  that  the  sale  shall  be  one-fourth 
cash,  and  the  residue  in  three  equal  annual 
payments.  It  will  thus  be  seen,  the  terms 
of  sale  fixed  by  the  deed,  are  entirely  dif- 
ferent from  those  prescribed  by  the  decree. 
This  departure  is  founded  upon  the  sup- 
posed consent  of  parties  by  their  counsel. 

Without  now  minutely  examining  the  af- 
fidavits filed,  it  is  very  apparent  there  has 
been  much  misapprehension  both  on  the 
part  of  the  court  below  and  the  counsel  with 
respect  to  the  supposed  consent  as  justified 
and  even  required  that  so  much  of  the  de- 
cree of  March,  1879,  as  related  to  the  terms 
of  sale,  should  be  set  aside  and  annulled.' 
That  decree  being  out  of  the  way,  the  cir- 
cuit court  ought  to  have  directed  a  sale  for 
cash  in  conformity  with  the  deed  of  trust. 

It  is  not  often  that  the  debtor  or  those 
representing  him  are  found  insisting  upon  a 
rigorous  compliance  with  such  terms.  What- 
ever may  be  the  motives  that  prompt  the 
demand,  this  court  has  no  alternative  but  to 
yield  to  it,  where  it  is  in  conformity  with 
the  contract  of  the  parties. 

So  much  of  the  decree  of  the  circuit  court 
therefore  as  directs  the  sale  on  credit 
695  must  be  reversed;  and  in  *all  other 
respects  affirmed;  and  a  decree  en- 
tered here  for  the  sale  of  the  property  for 
cash,  as  required  by  the  trust  deed. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decrees    aforesaid    and    the    arguments    of 


in  conformity  with  this  decree. 

Decree    reversed    in    part;     affirmed    in 
part. 


696  *Davie8  &  Co.  v.  Cretgrhton. 

September  Term,   1880,  Staunton. 

1.  Statntes—Repeal    hr    Implleatiom.*— Fv 

the  principles  governing  the  question  of  the  repeal  cf 
a  statute  by  implication,  see  the  opinion  of  Burks,  J. 

2.  S&m€^— Same— Bnlldlmv     F*iin4     Aaa^cte^ 
tlona— Validity   of    Otvanlaation. — The  act 

of  May  29,  1852,  which  authorizes  the  or«xaiaati« 
of  building  fund  associations,  has  not  been  repealed 
by  any  of  the  subsequent  statutes:  and  a  boildi^ 
fund  association  organized  under  that  statute  ea 
the  8th  of  September,  1872,  is  a  l^ally  wgamxed 
association. 

This  was  an  action  of  ejectment  in  the 
circuit  court  of  Amherst  county,  brought  by 
A.  M.  Davies  and  P.  E.  Waugh.  partners 
under  the  name  of  A.  M.  Davies  &  Co.agaiost 
Henry  W.  Creighton,  to  recover  a  tract  of 
two  acres  of  land  lying  in  Amherst  conntr. 
On  the  trial  the  plaintiffs  offered  in  evidence 
a  deed  from  the  trustees  of  the  Mutual  build- 
ing fund  association  of  Lynchburg  lo  the 
plaintiffs,  and  also  with  it  the  articles  of  as- 
sociation of  the  said  company.  This  com- 
pany was  organized  September  8,  1872,  in 
the  manner  authorized  by  the  act  of  May  29, 
1852,  without  authority  from  the  court.  Bnt 
the  court  excluded  the  evidence,  and  the 
plaintiffs  excepted.  There  was  a  verdict  and 
judgment  for  the  defendant;  and  the  plain- 
tiffs obtained  a  writ  of  error. 

John  H.  Lewis,  for  the  appellants. 

There   was  no  counsel  for  the  appellees. 

697  *BURKS,  J.,  delivered  the  opinion 
of  the   court. 

This  is  a  writ  of  error  to  a  judgrment  of 
the  circuit  court  of  .Amherst  county  ren- 
dered in  behalf  of  the  defendant  in  an  acticm 
of  ejectment. 

The  plaintiffs  in  error  here  were  the  plain- 
tiffs in  the  action  below,  and  on  the  trial  of 
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counsel,  is  of  opinion,  for  reasons  stated  in    the  issue,  in  order  to  show  title  in  themselves 
writing  and  filed  with  the  record,  that  the  i  to    the    land    in    controversy,    they    oflFerrd 


circuit  court,  upon  the  facts  disclosed  by  the 
affidavits  of  witnesses,  ought  upon  the  peti- 
tion for  a  rehearing  to  have  set  aside  so 
much  of  the  decree  of  the  18th  of  March, 
1879,  as  directed  a  sale  of  the  property  upon 
a  credit,  and  in  lieu  thereof  to  have  entered  a 
decree  for  cash,  in  conformity  with  the  pro- 
visions of  the  deed  of  trust.  The  court  is 


to  introduce  in  evidence  to  the  jury  the 
deed  of  J.  P.  Bell,  S.  R.  Dawson,  and  J.  T 
Mahone,  described  as  trustees   of  the  Mo- 


*Statntea— Repeal     hr    ImplleaHom.  —  See 

Ryan  v.  Comm.,  80  Va.  385;  Fox  v.  Comm.,  16  GraS. 
1;  Hogan  v.  Guigon,  29  Gratt.  705;  FaUceraon  v. 
Bristol,  95  Va.   5. 
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tual  building  fund  association  of  Lynch- 
burg, which  deed  purported  to  be  attested 
by  the  president  and  secretary  of  said  as- 
sociation, conveying  to  the  plaintiffs  the 
land  claimed  in  the  dec4ration,  and,  in  con- 
nection with  the  deed,  they  also  offered  to 
introduce  certain  articles  under  which  they 
claimed  that  the  said  association  was  a  duly 
constituted  corporation  under  the  laws  of 
this  State.  The  defendant  objected  to  the 
introduction  of  the  deed  and  articles  as  evi- 
dence, and  on  his  motion  they  were  ex- 
cluded from  the  jury.  To  this  ruling  of  the 
court  the  plaintiffs  excepted,  and  tendered 
their  bill  of  exceptions,  which  was  signed, 
sealed,  and  made  a  part  of  the  record. 

The  rejection  of  these  papers  as  evidence 
is  the  only  error  assigned.  No  reason  for  the 
rejection  is  stated  in  the  bill  of  exceptions, 
but  it  is  understood  and  has  been  so  ar^ed 
here,  that  the  learned  judge,  who  presided 
at  the  trial,  based  his  ruling  solely  on  the 
ground  that  the  special  statutes  which  au- 
thorized the  self-incorporation  of  building 
fund  associations  by  articles  such  as  were 
offered  in  evidence  had  been  repealed  and 
superseded  by  other  statutes  of  a  more  gen- 
eral character,  which  empower  the  courts  to 
grant  charters,  and  therefore  that  the  Mu- 
tual building  fund  association  of  Lynch- 
burg, never  having  obtained  a  charter 
€98  in  *the  mode  prescribed  by  the  stat- 
utes last  mentioned,  was  never  duly 
and  legally  incorporated. 

If  there  has  been  any  repeal  of  the  special 
statutes  which  have  been  adverted  to,  it  was 
not  a  repeal  in  express  terms,  but  by  impli- 
cation merely.  The  rules  and  principles 
which  guide  the  courts  when  the  question 
for  determination  is  whether  one  statute  has 
been  impliedly  repealed  by  another  were 
considered  by  this  court  in  Hogan  v.  Guigon, 
judge,  29  Gratt.  705.  It  is  there  said,  that  the 
repeal  of  a  statute  by  implication  is  not 
favored  by  the  courts;  for  ordinarily  where 
a  repeal  is  intended  by  the  legislature  it  is 
declared  in  express  terms.  The  presumption 
is  always  against  the  intention  to  repeal 
where  express  terms  are  not  used.  The  rule 
is  stated  by  Chief  Justice  Marshall  to  be, 
that  a  repeal  by  implication  ought  not  to  be 
presumed  unless  from  the  repugnance  of  the 
provisions  the  inference  be  necessary  and 
unavoidable;  (Harford  v.  United  States,  8 
Cranch.  109) ;  and  by  Judge  Story,  that  it  is 
not  sufficient  to  establish  that  subsequent 
laws  cover  some  or  even  all  of  the  cases 
provided  for  by  it;  for  they  may  be  merely 
affirmative,  or  cumulative,  or  auxiliary;  but 
there  must  be  a  positive  repugnancy  between 
the  provisions  of  the  new  laws  and  those  of 
the  old.  Wood  V.  United  States,  16  Peters' 
R.  342,  363.  It  is  laid  down  in  McCoole  v. 
Smith,  1  Black  U.  S.  R.  459,  470,  that  to  jus- 
tify the  presumption  of  intention  to  repeal 
one  statute  by  another,  the  two  statutes 
must  be  irreconcilable;  and  in  the  more  re- 
cent case  of  Arthur  v.  Homer,  96  U.  S.  (6 
Otto)  137,  that  to  induce  a  repeal  of  a  stat- 
ute by  the  imp^'cation  of  inconsistency  of  a 
later  statute,  there  must  be  such  a  positive 


repugnancy  between  the  two  statutes  that 
they  cannot  stand  together. 

There  may  also  be  acts  plainly  intended  to 
embrace  and  include  the  whole  legisla- 
699  tion  on  the  subjects  to  ♦which  they 
refer,  and  to  be  substituted  wholly  for 
the  former  acts  on  the  same  subjects;  and 
in  such  cases,  the  provisions  of  the  former 
laws  on  the  same  subject,  although  not  ex- 
pressly embraced  in  the  subsequent  acts, 
are  impliedly  repealed.  Fox's,  adm'rs  v. 
Commonwealth,  16  Gratt.  1;  United  States 
V.  Tynen,  11  Wall.  U.  S.  R.  88. 

The  method  of  incorporation  pursued  by 
the  Mutual  building  fund  association  of 
Lynchburg  was  first  authorized  by  an  acfof 
the  legislature,  passed  May  29,  1852.  That 
act  provided,  among  other  things,  that  persons 
might  associate  and  become  an  incorpo- 
rated company,  for  the  purpose  of  accumulat- 
ing a  fund  to  enable  its  respective  members 
to  purchase  houses  and  lots,  erect  buildings, 
remove  encumbrances  from  real  estate,  and 
for  other  purposes  enumerated,  by  signing 
articles  of  association  of  a  particular  descrip- 
tion, and  causing  the  same,  when  verified  m 
the  mode  prescribed,  to  be  recorded  in  the 
court  of  the  county  or  corporation  in  which 
the  association  should  transact  its  business. 
See  Acts  of  1852,  ch.  101. 

On  the  3d  day  of  March,  1854,  (Acts 
1853-4,  ch.  46),  an  act  was  passed  empower- 
ing the  circuit  and  county  courts,  in  their  dis- 
cretion, to  grant  charters  for  mining  and 
manufacturing  purposes.  This  was  the  first  of 
a  series  of  acts,  extending  down  to  the  pres- 
ent time,  investing  the  courts  with  jurisdic- 
tion to  grant  charters  of  incorporation. 

On  the  11th  day  of  March,  1856,  (Acts 
1855-6,  ch.  36),  an  act  was  passed  amending 
the  act  of  March  3,  1854,  so  as  to  extend  its 
provisions  to  hotel,  cemetery,  gas-light, 
water,  springs,  and  telegraph  companies, 
orphan  asylums,  hospitals,  academies,  li- 
brary and  building  associations. 

The  acts  of  March  3.  1854,  and  March  11, 

1856,  were  amended  March  15,  1858,  so 

790      as  to  forbid  county  *courts  to  grant 

corporate    powers,    thus    leaving    the 

jurisdiction  for  that  purpose  exclusively  in 

the  circuit  courts.    Acts  1857-8,  ch.  70. 

These  several  acts,  commencing  with  the 
act  of  March  3,  1854,  were  embodied  by  the 
compiler  in  the  Code  of  1860,  ch.  65,  §  4et 
seq.,  and  on  the  29th  of  January,  1867,  sec- 
tions 4,  5.  and  7  of  chapter  65  (Code  of  1860) 
were  amended,  and  the  provisions  of  section 
4  extended  so  as  to  authorize  the  circuit 
courts  to  grant  charters  of  incorporation  **for 
the  conduct  of  any  enterprise  or  business 
which  may  be  lawfully  conducted  by  private 
individuals,"  &c.  Acts  1866-7,  ch.  129. 

By  an  act  approved  March  30,  1871,  (Acts 
1870-71.  ch.  277),  sections  4,  5,  6,  7,  8,  9,  and 
10  of  chapter  65  of  the  Code  of  1860,  and  all 
acts  and  parts  of  acts  amendatory  thereof, 
were  repealed,  and  other  provisions  substi- 
tuted; but  the  main  features  of  the  former 
acts  were  preserved.  The  circuit  courts  were 
empowered,  in  their  discretion,  on  proper  cer- 
tificates, to  grant  charters  to  "joint  stock 
companies   for  the  conduct  of  any  enterprise 


V  R,  33  Grat— 37 


573 


88  GRATT. 


Virginia  Reports,  Annotatki*. 


701,  TOar,  701 


or  business  which  may  be  lawfully  conducted 
by  an  individual  or  by  a  body  politic  or  cor- 
porate, except  to  a  railroad,  or  turnpike,  or 
canal,  beyond  the  limits  of  the  county  where- 
in the  principal  office  of  said  company  is  to 
be  located,  or  to  establish  a  bank  of  circula- 
tion." This  act,  or  the  first  section  of  it,  was 
afterwards  amended — March  6,  1873  (Acts 
1872-3,  ch.  113);  but  this  amendatory  act, 
which  was  passed  after  the  Mutual  building 
fund  association  had,  if  it  ever  did,  become  a 
corporation,  and  other  subsequent  amenda- 
tory acts  need  not  be  examined,  as  they  do 
not    affect  the  question  under    consideration. 

A  careful  examination  of  the  series  of  acts 
conferring  on  the  courts  jurisdiction  to  grant 
corporate  powers,  commencing  with  the  act 
of  March  3,  1854,  fails  to  disclose  a  legisla- 
tive intent  to  repeal  the  act  of  1852 
701  ♦(already  cited),  providing  a  special 
mode  for  the  incorporation^  of  building 
fund  associations.  It  is  true,  that  under  these 
acts  such  associations  might  have  been  in- 
corporated by  the  courts  at  any  time  since 
January  29,  1867,  and  even  since  March  11, 
1856,  if  the  term  "building  associations," 
used  in  the  act  of  that  date  are  equivalent  to 
or  include,  as  is  probably  the  case,  associa- 
tions such  as  are  provided  for  by  the  act  of 
1852.  But  it  does  not  by  any  means  follow, 
that  an  existing  method  of  incorporation  is 
designed  to  be  abrogated  merely  because 
another  is  provided.  There  is  nothing  in  the 
nature  of  the  acts  referred  to  or  in  the  lan- 
guage in  which  they  are  expressed,  to  raise 
the  presumption  of  an  intention  to  repeal 
the  act  of  1852.  They  arc  not  inconsistent 
with  or  repugnant  to  the  latter  act,  but 
entirely  compatible  with  it.  They  are,  in 
respect  to  it,  cumulative — ^auxiliary.  They 
may  well  stand  with  it;  and,  if  so,  they  must 
so  stand. 

But  if  the  presumption  of  an  intention  to 
repeal  could  be  fairly  drawn  from  the  stat- 
utes which  have  been  referred  to,  when 
considered  with  reference  to  the  act  of  1852 
alone,  such  presumption  is  plainly  repelled 
by  legislation  not   yet   adverted   to. 

During  the  whole  period  of  the  legisla- 
tion regulating  the  incorporation  of  com- 
panies for  various  purposes  by  the  courts, 
the  legislature  has  recognized  the  act  of 
1852,  as  an  act  in  force,  by  amending  it  in 
many  particulars  from  time  to  time,  the 
last  amendatory  act  to  which  our  attention 
has  been  called  having  been  approved 
March  31,  1871,  (Acts  of  1870-71,  ch.  295), 
the  title  of  which  expressly  refers  to  the 
act  of  May  29,  1852,  by  its  title. 

The  amendments  were  made  January  19, 

1853;    February    10,    1853;    March    14.    1853; 

February   9,   1856;   January   31,    1867; 

70a       March  31,  1871.  See  Acts  *1852-3,  p. 

303;  Acts  1855-6.  ch.  119;  Acts  1866-7, 

ch.   138;  Acts  1870-1,  ch.  295. 

And  it  is  a  striking  fact,  that  the  amend- 
ment of  January  31, 1867,  was  made  the  sec- 
ond day  after  the  passage  of  the  act  already 
cited  (Acts  1866-7,  ch.  129),  amending  the 
code  in  relation  to  the  incorporation  of  com- 
panies by  the  court,  and  that  the  amendment 
of  March  31, 1871  (Acts  1870-1,  ch.  295),  was 


made  on  the  very  next  day  after  the  passage 
of  the  general  act  before  cited  (Acts  1870-1, 
ch.  277),  which  was  substituted  for  the 
former  laws  investing  courts  with  jurisdic- 
tion to  grant  charters. 

So  it  distinctly  appears  that  so  far  from 
an  intention  being  shown  to  repeal  the  act 
of  1852,  the  intention  not  to  repeal  but  to 
keep  it  in  force  as  modified  by  amendments 
has  been  plainly  manifested  over  and  over 
again  down  to  a  very  late  period. 

And  since  the  foregoing  was  written,  oor 
attention  has  been  called  to  an  act  (notcitetl 
in  argument)  approved  February  27.  18S0, 
amending  the  law  in  regard  to  charter? 
granted  by  the  courts,  in  which  it  is  express- 
ly provided,  that  nothing  contained  in  th« 
section  amended  "shall  be  held  or  construed 
as  denying  to  any  building  fund  association 
organized  and  incorporated  under  the  acto( 
May  twenty-ninth,  eighteen  hundred  and 
fifty-two,  and  amendatory  acts,  all  the  rights, 
powers  and  privileges  and  franchises  granted 
and  vested  under  said  acts  to  such  associa- 
tions." Acts  1879-80.  ch.   110. 

Can  there  be  any  doubt  then,  that  the  Mc- 
tual  building  fund  association  of  Lynch- 
burg is  a  legally  constituted  -corporation' 
We  think  not. 

It  was  said  in  argument  that  most  of  the^e 
associations  in  the  cities  and  towns  of  tke 
State  have  been  organized  and  have  beca 
transacting  business  as  corporations  under 
the  act  of  1852  and  the  acts  amcnda- 
708  tory  ♦thereof.  If  we  were  compelled, 
as  we  are  not.  to  hold,  that  they  have 
mistaken  the  law.  great  inconvenience  and 
mischief  would  result. 

Several  cases  connected  with  these  asso- 
ciations   have    been    before    this    court.   In 
some  of  them  it  appears,    that   the  associa- 
tions were  acting  as  corporations  under  the 
act  of   1852  and  the   amendatory  acts,  bat 
I  the  validity  of  their  incorporation  seems  to 
I  have  been  conceded   or  at  least   not  qucs- 
'  tioned.    Christian    v.    Cabell,   22    Gratt,   82; 
White  V.   Mechanics'   Building   Fund   Asso 
ciation.  Id.  233;   Edelin  v.  Pascoe,   Id.  82<: 
Winchester    Building    Fund    Association  r 
Gilbert,  23  Gratt.  787. 

For  the  reasons  stated,  the  court  is  o* 
opinion,  that  the  circuit  court  erred  in  ex- 
cluding from  the  jury  the  deed  and  article? 
of  association  offered  in  evidence  by  tiie 
plaintiffs.  The  judgment  must  therefore  be 
reversed,  the  verdict  of  the  jury  set  aside, 
and  the  cause  remanded  for  a  new  trial 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  ccti- 
sidered  the  transcript  of  the  record  of  the 
judgment  aforesaid  and  the  arguments  ^ 
counsel,  is  of  opinion,  for  reasons  stated  ir 
writine:  and  filed  with  the  record,  that  the 
srid  circuit  court  committed  an  error  on  the 
tr^al  of  this  cause  in  excluding  from  the  iirn 
the  deed  and  articles  of  association  offered  a> 
evidence  by  the  plaintiffs  and  set  otit  in  the  bi^ 
of  exceptions;  therefore,  it  is  considered  and 
ordered,  that,  for  the  error  aforesaid,  the  said 
judgment  be  reversed  and  annulled,  and  the 
verdict  of  the  jury  set  aside,  and  that  the 
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plaintiffs  in  error  recover  against  the  defend- 
ant in  error  their  costs  by  them  expended  in 
the   prosecution   of   the   writ    of    error   and 

supersedeas  aforesaid  here;   and  this 
704      cause  is  remanded  *to  the  said  circuit 

court  for  a  new  trial  of  the  issue 
therein.  And  upon  such  trial,  if  the  plaintiffs 
shall  again  offer  as  evidence  the  deed  and 
articles  of  association  aforesaid,  the  same 
shall  be  permitted  to  go  to  the  jury;  which 
is  ordered  to  be  certified  to  the  said  circuit 
court  of  Amherst  county. 
Judgment  reversed. 


705  ♦Davis'  Adm'r  for,  &c.,  v.  Sncad  &  al. 

September   Term,   1880,   Staunton. 

1.  Receivers  —  TThether  Creditor  —  Snfll- 
ciency  of  Notice  to,  by  Surety  on  His 
Bond.* — A  person  appointed  by  a  court  of  equity 
in  a  pending  cause,  a  receiver  to  collect  the  pur- 
chase money  of  lands  sold  by  him  as  commissioner 
under  a  previous  decree  in  the  cause,  and  for  which 
he  had  taken  a  bond  with  surety  to  himself  as  com- 
missioner, is  not  a  creditor  in  the  sense  of  the  stat-* 
ute.  Code  of  1873,  ch.  143,  f  f  4,  5,  to  whom  a  surety 
on  the  bond  may  give  the  notice  to  bring  suit  upon  it. 

a.  Same — Sa.me — Same. — If  the  receiver  was  such 
a  creditor,  he  could  only  have  authority  to  sue  after 
giving  the  security  required  of  him  in  the  decree 
appointing  him  receiver;  and  in  the  absence  of  clear 
and  satisfactory  proof  that  he  had  given  the  secu- 
rity required,  the  notice  to  him  is  not  sufficient  to 
release  the  surety. 

This  was  an  action  of  debt  in  the  circuit 
court  of  Amherst  county,  brought  in  July. 
1875,  by  John  E.  Williams,  administrator  of 
John  D.  Davis,  deceased,  who  sues  for  the 
benefit  of  C.  T.  Hill,  sheriff  of  the  county 
aforesaid,  and  as  such  receiver  in  the  case 
of  Waugh  &  Davis  against  Robert  W. 
Snead  and  Henry  E.  Smith.  The  action  was 
founded  on  a  bond,  as  follows: 

"$1,335. 

"Six  months  after  date  for  value  re- 
ceived we  or  either  of  us  promise  to  pay  to 
John  D.  Davis,  commissioner  in  the  case  of 
Waugh.  &c.,  V.  Davis,  &c.,  his  heirs  or  as- 
signs, the  just  and  full  sum  of  one  thousand 

three  hundred  and  thirty-five  dollars, 

706  with  legal  interest  ♦thereon  from  date 
till    paid,    for    the    true    payment    of 

'n'hich  said   sum  we  hereby  bind  ourselves 

Jointly  and  severally,  our  joint  and  several 

heirs,  ex*rs  and  adm'rs. 

"Witness  our  hands  and  seals   this  25th 

February,  1860. 

"Ro.  W.  Sncad.     fSeal.l 
"H.  E.  Smith.         [Seal.]" 

The  defendants  filed  the  plea  of  payment; 
'•id  Smith  also  filed  a  special  plea  in  which 
he  averred  that  he  executed  the  bond  declared 
(  n  as  the  surety  of  Snead.  That  on  the  10th 

•Receiver* — ^Poi>rer«. — See  Reynolds*   Ex*or  v. 
'     ttyjohn,   79  Va.  at  p.  331,  citing  principal  case. 
-Wlietlier    Receiver     Is     a     Creditor. — See 

;;'3ir  v.  Core.  20  W.  Va.  268. 

Bond.— See  Flesher  v.  Hassler.  29  W.  Va.  405. 


of  September,  1860,  said  Davis  was  author- 
ized by  decree  of  the  circuit  court  of  Amherst 
in  the  suit  of  Waugh  v.  Davis  to  collect  said 
bond,  and  had  complied  with  the  require- 
ments of  said  decree;  and  that  on  the  15th 
of  October,  1866,  after  said  writing  had 
been  long  due  and  payable,  said  defendant 
gave  notice  in  writing  to  Davis  under  and 
in  pursuance  of  the  act  of  assembly.  Code 
of  1873,  ch.  143,  §§  4,  5,  to  institute  suit 
forthwith  thereon,  and  that  at  the  time  no- 
tice was  given  to  Davis,  said  Snead  was 
able  to  pay  off  said  bond,  and  so  continued, 
&c.  And  he  avers  that  Davis  did  not  in  a 
reasonable  time  after  said  requisition,  as  by 
law  he  was  required,  instituted  suit  on  said 
bond,  &c.,  whereby  said  Davis  had  forfeited 
his  right  to  demand  of  the  defendant  the 
money  due  by  said  writing  obligatory,  and 
defendant   was   released,  &c. 

The  plaintiff  moved  the  court  to  strike 
out  the  special  plea;  but  the  court  over- 
ruled the  motion  and  plaintiff  excepted. 

On  the  trial  of  the  cause  the  plaintiff  de- 
murred to  the  evidence;  and  the  court  ren- 
dered a  judgment  for  the  defendant.  And 
the  plaintiff  obtained  a  writ  of  error.  The 
case  is  stated  by  Judge  Staples  in  his  opin- 
ion. 

707  *Robert      Whitehead      and     J.     T. 

Brown,    for   the    appellant. 

Sheffey  &  Bumgardner,  for  the  appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  defendant  in  error,  being  the  surety 
of  Robert  W.  Snead,  on  a  bond  to  John  D. 
i  Davis,  gave  written  notice  to  Davis  to  sue 
,  upon  the  bond.   Davis,  it  is  conceded,  was 
i  not   the   owner   of  the   debt,   or   personally 
interested  in  it,  but  was  merely  a  commis- 
,  sioner  and  receiver,  appointed  under  a  de- 
cree of  court,  to  make  sale  of  property,  to 
take   bonds   for   the   purchase    money,   and 
collect  the  same  when  due.  The  question  we 
are  to  determine  is,  whether  the  defendant 
is  released  from  his  obligation  by  the  fail- 
I  ure   of  Davis   to  bring  suit,  and   prosecute 
the  same  with  due  diligence  to  judgment  and 
I  execution. 

'  The  decision  of  that  question  depends 
j  upon  the  true  intent  and  meaning  of  the 
'  statute  relating  to  sureties  found  in  fourth 
and  fifth  sections,  chapter  143,  Code  1873. 
It  is  there  provided  that  the  surety,  &c..  of 
any  person  bound  by  any  contract  may  if  a 
right  of  action  has  accrued  thereon,  require 
the  creditor,  or  his  personal  representative 
by  notice  in  writing,  forthwith  to  institute 
suit  thereon.  If  such  creditor  or  his  repre- 
sentative shall  not  in  a  reasonable  time  in- 
stitute suit  against  every  party  to  such  con- 
tract, who  is  a  resident  of  the  State,  and  not 
insolvent,  and  prosecute  the  same  with  due 
diligence  to  judgment  and  execution,  he  shall 
forfeit  his  right  to  demand  of  such  surety 
or  his  estate,  and  all  his  co-sureties  and  their 
estates,  the  money  due  by  such  contract. 
This  statute  is  substantially  the  same  as 
that  of  1794  found  in  the  revised  Code  1819, 
page  461,  except  that  in  the  latter  act  it  is 
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provided  it  should  not  be  so  construed 
708      as    to    affect    *bonds    with    collateral 

conditions,  or  the  bond  that  may  be 
entered  into  by  guardians,  executors,  admin- 
istrators, or  public  offices.  Whereas,  under 
the  present  statute,  bonds  with  collateral 
conditions  may  be  the  subject  of  notice  as 
in  other  cases,  the  revisors  of  1849,  no  doubt 


any  more  than  in  the  case  of  an  attorney  at 
law,  or  sheriff  or  other  mere  ministerial 
officer. 

A  receiver,  whether  general  or  special,  is 
generally  recognized  as  an  officer  of  the 
court.  He  is  frequently  spoken  of  as  "the 
hand  of  the  court;"  and  the  expression 
aptly   designates   his   functions,    as   well  as 


regarded  the  saving  with  respect  to  official  j  the  relation  he  sustains   to  the   court.  The 


bonds  as  altogether  unnecessary,  as  by  no 
reasonable  intendment  could  the  statute  be 
construed  as  applying  to  that  class  of  secu- 
rities. 

This  statute  of  1794,  was  the  first  enact- 
ment ever  adopted  in  Virginia,  authorizing 
notice  by  a  surety  to  a  creditor  to  sue,  and 
imposing  upon  the  latter  a  forfeiture  of  all 
claims  against  the  surety  as  a  consequence 
of  his  failure  to  comply  with  the  requisition. 

The  provision  was  no  doubt  intended  in 
some  measure  as  ^  substitute  for  the  bill 
quia  timet  in  a  court  of  equity.  In  Wright's 


property  and  money  in  his  hands  are  in  the 
possession  and  under  the  control  of  the 
court,  and  cannot  be  molested;  or  in  any 
manner  interferred  with,  except  with  its 
consent,  by  any  other  tribunal. 

As  was  said  by  the. supreme  court  of  the 
United  States  in  Booth  v.  Clark,  17  How. 
U.  S.  R.  331,  the  receiver  is  but  the  creature 
of    the    court;    he    has    no    powers    except 

what  are  conferred  upon  him  by  the 
710      ♦order  pf   his   appointment,   and   the 

course  and  practice  of  the  court.  He 
cannot  even  institute  or  defend  actions  cx- 


adm'r  V.  Stockton,  5  Leigh   179.  Judge   Carr  .       authority.   Wilson  v.    Simpson.   4 

said,  "The  mischief  mtended  to  be  provided       ^'^^     y-   ---■!--.         .  ^•^      .      . 

against  by  the  statute  was  that  a  creditor 
having  his  debt  secure,  and  being  careless 
whether  he  made  it  out  of  the  debtor  or  the 
surety,  would  often  delay  till  the  debtor  be- 
came insolvent,  and  the  whole  burden  was 
thrown  on  the  surety.  Nor  has  he  any  mode 
of  protection  except  by  the  tedious  and  ex- 
pensive proceeding  of  a  bill  quia  .timet  in 
equity. 

It  will  be  observed  that  both  by  the  act  of 
1794,  and  the  present  statute,  the  notice  must 
he  given  to  the  creditor  himself,  and  in  the 
event  of  his  death,  to  his  personal  represen- 
tative. Under  various  provisions  contained 
in  the  Code,  proceedings  may  be  instituted 
against  a  creditor  or  other  persons  by  no- 
tice to  his  agent  or  attorney.  But  under  the 
statute  we  are  now  considering,  no  such  in- 
dulgence is  allowed.  The  reason  is  obvious. 
The  statute  is  very  stringent  in  its  opera- 
tion.   The  effect  of  the  failure  t9  sue  after 

notice  is  an  absolute  forfeiture  of  all 
709      claims  against  every  *surety  upon  the 

bond,  or  other  instrument.  It  is  to  such 
surety   an   absolute   extinguishment   of   the 
debt.  It  was  therefore  wisely  provided,  that 
the  notice 
himself,  and 
the  surety  should 
itor's  act  and  his  only. 

What  then  is  meant  by  the  word  "cred- 
itor," both  in  legal  proceedings  and  in  popu- 
lar acceptation?  He  is  the  person  to  whom 
the  debt  is  owed;  who  has  the  absolute  con- 
trol of  it.  He  may,  if  he  pleases,  release  one 
or  all  of  the  parties;  and  if  by  his  failure  or 
refusal  to  do  an  act  required  by  law,  a 
forfeiture  ensues,  it  is  his  loss  and  his  only. 
As  no  one  else  can  release  the  debt,  so  no 
one  else  can,  without  his  consent,  involve 
him  in  a  forfeiture. 

Is  a  commissioner  or  receiver  appointed  in 
the  course  of  a  judicial  proceeding  to  collect 
money  belonging  to  the  court,  a  creditor 
within  the  true  meaning  and  intent  of  the 
statute?  Is  he  a  creditor  at  all  in  any  just 
acceptation  of  the  term?  Certainly  the  mere 
authority  to  collect  does  not  make  him  so. 


How.  U.  S.  R.  709.  In  Beverley  v.  Brooke.  4 
Gratt.  187,  Judge  Baldwin  said:  "A  receiver 
is  the  officer  and  representative  of  the  conn, 
subject  to  its  orders,  accountable  in  such 
manner  and  to  such  persons  as  the  court 
may  direct,  and  having,  in  his  character  of 
receiver,  no  personal  interest  but  that  aris- 
ing out  of  his  responsibility  for  the  correct 
and  faithful  discharge  of  his  duties.  See 
also  2  Davis  C.  Pleas  1715-16.  1143;  Goss  r. 
Southall,  rec'r,  23  Gratt.  825. 

Nor  are  the  powers  of  the  receiver  at  all 
varied  or  increased  by  the  fact  that  he  is  the 
obligee  in  the  bond.  The  legal  title  and 
right  of  action  are  thereby  vested  in  him; 
but  he  cannot  sue  except  by  the  direction  of 
the  court  which  appointed  him.  and  whose 
agent  he  is.  He  may  any  time  be  superseded 
and  another  appointed  in  his  place  to  collect 
the  money.  Clarkson  v.  Dodridge.  14  Gratt 
42.  By  the  sixth  section  of  chapter  12,  Code 
1873,  it  is  provided  that  every  bond  required 
by  law  to  be  taken,  or  approved  by  or  given 
before  any  court,  board  or  officer,  unless 
otherwise  provided  for,  shall  be  made  pay- 
able to  the  commonwealth  of  Virginia.  Un- 
receiver's  bond  may.  and 
common- 
propriety  be 
contended  that  where  the  bond  is  so  pay- 
able, the  commonwealth  is  the  creditor,  as 
that  the  receiver  is  the  creditor  where  the 
bond  is  payable  to  him. 

In  all  judicial  sales  the  court  is  regardrf 
as  the  vendor  and  contracting  party,  on  tie 
one  hand,  and  the  purchaser  on  the  other.  It 
the  bond  is  payable  to  a  commissioner  ox 
receiver,  it  is  only  so  from  the  necessity  d 
the  case,  because  the  court  can  act  only 
through  the  instrumentality  of  its  (rf- 
711  ficers  and  agents,  and  ♦because  there 
must  be  some  one  who  in  behalf  « 
the  court,  may  if  need  be  bring  the  actiot 
at  law. 

The  fact  is,  the  entire  authority  of  the  re- 
ceiver is  limited  to  the  single  duty  of  col- 
lecting and  paying  over  the  money,  and  aH 
who  deal  with  him  must  be  held  to  under- 


s  therefore  wisely  provided,  that  able  to  tfie  commonwea.tn  oi  v.rgini- 
should  be  given  to  the  creditor  M'-r  th,s  s^ct'<>"  .^/^^^^^T^/.i^^^^^  f^J, 
d  him  only;  and  the  release  of  ought  to  be  made  payable  to  the  con 
should  be  t'he  result  of  the  cred-    wealth     It  ^^night   with    equal   propne 


576 


88  GRATT. 


Virginia  Reports,  Annotated. 


718,  713,  714 

stand  the  precise  nature  and  extent  of  his  if   it  shall  be  held  that  the  surety  is  released 

powers.  from  his  contract  by  the  failure  of   the  receiver 

To  speak  of  such  a  person  as  a  creditor  to  sue  after  notice  in  the  country,  without 

involves  a  confusion  of  terms.  If  he  be  a  the  knowledge  of  the  court  or  the  parties 


creditor  what  are  his  powers  as  such?  May 
he  transfer  or  assign  the  debt  or  the  bond? 
May  he  release,  or  compromise,  or  give  ac- 
quittances without  payment?  May  the  claims 
be  attached  or  garnished  in  his  hands? 
None  of  these  things  will  be  pretended,  and 
yet  according  to  the  present  pretension,  the 
receiver  may  do  indirectly  what  it  is  con- 
ceded he  cannot  do  directly;  he  may  by 
mere  inaction  or  ne^flect  surrender  or  for- 
feit a  security  provided  by  the  court  for 
the  protection  of   trust  funds. 

Let  us  suppose  no  statute  had  been  ever 
passed  authorizing  a  surety  to  give  notice  to 
a  creditor,  what  would  have  been  the  remedy 
of  this  defendant,  or  any  other  surety  simi- 
larly situated,  who  might  apprehend  loss  or 
damage  from  the  insolvency  of  his  princi- 
pal? All  that  he  could  do  would  be  to  file 
his  petition  in  the  court  which  appointed  the 
receiver,  asking  such  relief  as  was  proper 
and  necessary  to  his  protection  as  surety. 
He  must  have  pursued  this  course,  or  he  must 
have  filed  an  original  bill  in  a  court  of  eguity 
in  the  nature  of  a  bill  quia  timet.  In  either 
case,  I  apprehend,  whether  he  proceeded  by 
bill  or  petition,  the  real  parties  in  interest — 
the  parties  entitled  to  the  fund — must  have 
been  the  parties  to  whom  the  notice  was 
given,  and  upon  whom  the  demand  to  sue  is 
made.  In  such  a  case,  no  one  supposes  the  re- 
ceiver would  be  a  necessary  party,  for  the 
simple  reason,  he  is  a  mere  officer  of  the 
court,  having  no  sort  of  personal  interest  in 
the  subject-matter.  Now.  the  statute 
712  we  have  been  considering  *is  merely 
cumulative.  It  was  designed  as  a  more 
expeditious  and  cheaper  remedv  for  certain 
classes  of  sureties  than  the  bill  quia  timet. 
But  no  change  of  parties  was  intended;  the 
person  who  would  be  the  party  to  the  bill 
quia  timet  must  be  the  person  to  whom  the 
notice  is  given  under  the  statute.  That  per- 
son is  the  creditor — ^the  one  to  whom  the 
debt  is  owing,  and  upon  whom  the  forfei- 
ture may  justly  be  imposed. 

It  has  been  asked,  what  is  the  remedy  of 
the  surety  in  cases  like  the  present,  if  the 
benefit  of  the  statute  is  denied  him?  I  do 
not  say  that  such  a  surety  cannot  proceed 
under  the  statute.  If  he  can  do  so  at  all,  it 
is  only  by  giving  notice  to  the  proper  party, 
and  that  party  is  the  creditor.  But  a  more 
satisfactory  answer  has  already  been  sug- 
frested.  The  surety  may  apply  by  petition  to 
the  court  which  has  control  of  the  receiver, 
and  that  court  will  always  aflFord  such  relief 
as  is  just  and  equitable  and  consistent  with 
the  rights  of  all  parties.  It  will  be  for  that 
court  to  determine  whether  it  will  require 
the  principal  to  pay  the  debt  or  give  counter 
security  for  the  relief  of  the  surety,  or 
whether  it  will  require  its  receiver  to  insti- 
tute suit  upon  the  bond,  and  prosecute  the 
same  with  due  diligence  to  judgment  and 
execution.  The  surety  will  thus  be  amply 
protected,  without  loss  or  damage  to  the 
parties  primarily  interested  in  the  fund;  but 
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concerned,  the  result  will  be  a  fatal  blow  to- 
the  most  valued  securities  taken  by  courts  of 
equity  for  the  preservation  of  trust  fuftds. 

The  present  case  is  an  illustration  of  the 
mischief  which  must  flow  from  the  doctrine 
advanced  by  the  defendants'  counsel.  It  is 
claimed  that  the  notice  to  the  receiver  was 
given  in  1866,  upon  the  testimony  of 
718  *a  single  witness,  who  says  he  served 
a  copy  upon  the  receiver.  The  latter 
is  dead,  and  no  explanation  from  him  can  be 
had.  It  does  not  appear — it  is  not  pretended 
that  the  court  or  the  parties  entitled  to  the 
fund  were  notified  or  had  reason  to  believe 
that  any  such  notice  was  given,  or  that  the 
surety  would  claim  to  be  released  on  any 
such  ground. 

During  all  this  time,  no  doubt  every  body 
concerned  regarded  this  bond  as  a  valid  and 
solvent  security,  so  that  no  effort  was  made 
to  hold  the  receiver  liable  for  his  supposed 
misconduct.  And  now  upon  this  notice  given 
in  wee,  utterly  unknown  to  everybody  inter- 
ested, given  to  an  agent  of  the  most  limited 
power,  we  are  told  the  surety  is  released,  and 
the  debt  as  to  him  is  extinguished.  I  cannot 
give  my  assent  to  the  doctrine,  and  ui>on  this 
ground  alone  I  should  go  for  reversing  the 
judgment  of  the  court  below. 

But  this  is  not  the  only  ground.  It  is  con- 
ceded that  the  receiver  had  no  authority  to 
collect  the  money,  or  to  take  any  step  with 
reference  to  it,  until  he  gave  bond  with  one 
or  more  sureties  in  the  clerk's  office  in  the 
penalty  of  $14,000  for  the  faithful  discharge 
of  his  duties. 

It  was  of  course  necessary,  that  the  bond 
should  be  accepted  and  approved  by  the  clerk. 
What  evidence  have  we  that  this  was  done? 
The  testimony  of  a  single  witness,  who  be- 
ing asked  in  leading  terms  "whether  he 
ever  became  the  security  of  John  D.  Davis 
in  a  bond  executed  by  him  as  receiver  in 
the  suit  of  Waugh  v.  Waugh,"  answers 
"yes;**  and  this  is  all  we  have.  Whether  this 
bond  was  approved  and  received  by  the 
clerk;  whether  it  had  been  given  when  this 
notice  was  served,  we  are  not  informed. 

On  the  other  hand,  the  clerk  of  the  court 
being  examined,  states  that  he  had  searched 
the  records  of  his  oflSce.  and  could  find 
714  no  bond  executed  by  Davis  as  ♦receiver; 
that  he  had  no  recollection  that  any 
such  bond  had  ever  been  filed  in  his  office,  or 
brought  to  him  for  acceptance  and  approval. 
Upon  such  testimony  as  this,  it  cannot  be 
fairly  presumed  that  the  receiver  had  ever 
^'iven  the  bond;  and  his  failure  to  sue  or  to 
take  any  steps  for  the  collection  of  the  money, 
confirms  the  presumption  that  he  had  not 
complied  with  this  provision  of  the  decree, 
and  was  not  authorized  to  proceed  in  the 
matter.  If  the  defendant  insists  upon  the 
forfeiture,  it  is  incumbent  uoon  him  to  bring 
himself  within  the  rule  which  requires  satis- 
factory proof  of  everv  fact,  necessary  to 
show  a  right  of  action  in  the  receiver. 

I  think  he  has  not  done  so,  and  upon  this 
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additional  ground,  the  judgment  must  be 
reversed,  and  judgment  entered  for  the 
plaintiffs  in  error. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid  and  the  arguments  of 
co«nseI,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
circuit  court  erred  in  rendering  judgment 
upon  the  demurrer  for  the  defendant  in  error, 
Henry  E.  Smith.  It  is  therefore  considered 
by  the  court  that  said  judgment  be  reversed 
and  annulled,  and  that  the  said  defendant  in 
error  do  pay  to  the  plaintiff  in  error  his  costs 
by  him  expended  in  the  prosecution  of  hi3 
writ  of  error  and  supersedeas  aforesaid  here. 

And  this  court  proceeding  to  render  such 
judgment  as  the  said  circuit  court  ought  to 
have  rendered,  it  is  considered  by  the  court 
that  the  plaintiff  in  error  recover  against 
the  defendant  in  error,  Henry  E. 
715  Smith,  *the  sum  of  $1,335,  with  in- 
terest thereon  from  the  25th  day  of 
February,  1860.  till  paid,  the  debt  in  the  dec- 
laration inentioned,  and  his  costs  in  the 
said  circuit  court  expended. 

Judgment  reversed. 


716    *Hel8ley  &  als.  v.  Craig's  Adm'r&als. 

September  Terra,    1880,   Staunton. 

Curator — Action  a-iralnst,  by  Administra- 
tor.*— H  is  appointed  curator  of  the  estate  pending 
a  contest  over  C's  will;  and  whilst  curator  collects 
an  ante-war  debt  well  secured,  in  Confederate  money. 
C*s  will  having  been  established,  H  qualifies  as  ex- 
ecutor, but  is  afterwards  removed;  and  the  adminis- 
trator de  bonis  non  with  the  will  annexed,  files  a 
bill  against  H,  as  curator  and  his  sureties  seeking 
to  subject  them  to  the  payment  of  said  debt;  and 
the  defendants  demur  to  the  bill.  Held:  The  ad- 
ministrator de  bonis  non  Mrith  the  will  annexed,  may 
maintain  the  suit  against  the  curator  and  his  sure- 
tics,  under  the  statute.     Code  of  1873,  ch.  118,  |  24. 

This  was  a  bill  in  the  circuit  court  of 
Shenandoah  county,  filed  by  Walton  Craig, 
administrator  de  bonis  non  with  the  will  an- 
nexed of  Peter  Craig,  deceased,  against 
Philip  Helsley,  and  his  sureties  in  his  offi- 
cial bond,  as  curator  of  the  estate  of  said 
Peter  Craig.  The  bill  stated  the  death  of 
Peter  Craig  leaving  a  will,  in  which  said 
Philip  Helsley  was  appointed  executor.  That 
the  probate  of  the  will  was  contested,  and 
Helsley  was  appointed  curator  of  the  estate. 
That  the  will  was  afterwards  admitted  to 
probate  and  Helsley  qualified  as  executor; 
but  was  afterwards  removed  and  the  plaintiff 
qualified  as  administrator  de  bonis  non.  &c. 

The  bill  further  charged  that  whilst  Hels- 
ley was  acting  as  curator  of  the  estate  he 
collected  a  debt  due  the  estate  of  Peter  Craig, 
contracted  before  the  late  war,  well  secured 
on  real  estate,  for  which  he  had  made  him- 
self liable.  The  prayer  of  the  bill  was  that 

•Reviewed  in  Wisslcr  v.  Craig's  Adm'r,  80  Va.  22. 


717  *Helsley  and  his  sureties  may  be  re- 
quired to  account  for  said  debt  and 

pay  the  same  to  the  plaintiff;  that  it  may 
be  distributed  according  to  the  will  of  said 
Peter  Craig  amongst  the  legatees  thereun- 
der, and  for  general  relief. 

The  defendants  demurred  to  the  bill;  and 
on  the  18th  of  April,  1879,  the  cause  came  on 
to  be  heard  upon  the  demurrer,  when  the 
court  overruled  it,  and  a  rule  was  made  upon 
the  defendants  to  answer  the  bill.  And  there- 
upon Helsley  and  his  sureties  applied  to  this 
court  for  an  appeal;  which  was  allowed.  The 
only  question  on  this  appeal,  was  whether 
the  plaintiff  could  maintain  the   suit. 

Henry  C.  Allen  and  M.  Walton,  for  the 
appellants. 

A.  Hunter  and  Joseph  Spriggs,  for  the 
appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  case  is  before  us  on  an  appeal  from 
a  decree  of  the  circuit  court  of  Shenandoah 
county.  The  decree  appealed  from,  is  in 
these  words: 

"This  cause  coming  on  to  be  heard,  this 
18th  April,  1879,  upon  the  bill  and  exhibits 
and  the  demurrer  thereto,  was  argued  by 
counsel.  Upon  consideration  whereof,  the 
court  being  of  opinion  that  the  bill  is  suffi- 
cient, said  demurrer  is  therefore  overruled: 
and  it  is  further  ordered  that  a  rule  be 
awarded  against  said  defendants  to  shov 
cause  why  they  should  not  answer  the  bill 
within  60  days  from  the  rising  of  the  pres- 
ent term  of  the  court." 

The  sole  question  we  have  to  determine 
is.  whether  the  circuit  court  erred  in  overrul- 
ing the  demurrer  to  the  plaintifFs  biU. 

718  *The  bill  is  filed  by  William  Craig. 
administrator  with  the  will  annexed  of 

Peter  Craig,  deceased.  It  seems  from  the 
averments  in  said  bill  that  there  being  a 
contest  about  the  will  of  Peter  Craig,  the 
appellant  Helsley  was  appointed  curator  of 
the  estate  during  the  pendency  of  the  con- 
test respecting  the  will.  That  the  said  cura- 
tor collected  the  sum  of  $2,938  in  Confed- 
erate States  treasury  notes,  of  a  debt  duet'' 
a  sound  currency,  and  the  object  of  the  bill 
is  to  hold  him  and  his  securities  liable  for 
this  amount  in  a  sound  currency. 

The  demurrer  to  the  bill  raises  the  single 
question,  whether  the  appellee  Craig,  admin 
j  .trator  with  the  will  annexed  of  Peter  Craig. 
had  authority  or  was  the  proper  party  to  in- 
stitute a  suit  against  the  curator  to  call  him 
t3  account  for  the  fund  alleged  to  have  been 
improperly  collected  by  him  in  Confederate 
States  treasury  notes,  instead  of  a  sound 
currency.  And  the ''only  point  raised  by  the 
demurrer  is,  that  the  curator  can  only  be  held 
liable  to  the  administrator  or  executor  for  the 
property  which  came  into  his  hands;  and  for 
no  other  liability.  It  is  insisted  that  srch  lia- 
bility, as  is  sought  by  this  bill,  to  be  en- 
forced, can  only  be  asserted  by  distributees 
cv  legatees,  or  creditors  of  the  estate,  and 
that  the  executor  or  administrator  to  whore 
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the  estate  is  committed,  cannot  sue  for  such 
liability. 

The  whole  ground  of  the  demurrer,  there- 
fore, is,  that  the  plaintiff  in  the  bill  cannot 


de  bonis  non  is  not  authorized  to  proceed 
against  a  former  executor  or  administrator 
for  assets  unadministered  or  converted.  An 
examination  of  the  opinions  of  the  judges  in 


maintain   this  suit.    This   question  depends    that  case  will  show  that  the  decision  was 


upon  the  true  construction  to  be  given  to 
the  statute  law  on  the  subject. 

The  provision  of  the  Code  respectinp^  the 
appointment  of  a  curator  and  prescribing 
his  duties  and  liabilities^  is  as  follows: 

"Such  court  may  appoint  a  curator  of  the 
estate  of  a  decedent  during  a  contest 
719  about  his  will,  or  during  *the  infancy, 
or  in  the  absence  of,  an  executor,  or 
until  administration  of  the  estate  be  granted, 
taking  from  him  bond  in  a  reasonable  pen- 
alty. The  curator  shall  take  care  that  the  es- 
tate is  not  wasted  before  the  qualification  of 
an  executor  or  administrator,  or  before  such 
an  estate  shall  lawfully  come  into  posses- 
sion of  such  executor  or  administrator.  He 

r ''<»-"nnH.  si^p  for,  recover,  and  receive, 

ail  debts  due  to  the  decedent,  and  all  his  other 
personal  estate;  and  likewise  may  lease,  or 
receive  the  rents  and  profits,  of  any  real  es- 
tate whereof  the  decedent  or  testator  may 
have  died  seized  and  possessed  of,  lying 
within  the  limits  of  the  county  or  corporation 
from  the  court  of  which  the  said  curator  may 
have  received  his  appointment.  He  shall  pay 
debts  so  far  as  such  payment  may  not  affect 
the  priority  in  the  order  of  payment  pre- 
scribed by  law.  and  may  be  sued  in  like 
manner  as  an  executor  or  administrator;  and 
upon   the  qualification  of   an  executor  or   ad 


placed  upon  principles  of  law  which  have 
no  sort  of  application  to  a  curator  whose 
powers  are  limited  and  plainly  prescribed 
by  the  statute,  before  the  determination 
of  the  contest  about  the  will.  The  appel- 
lant's powers  as  curator  ceased  when  he 
qualified  as  executor,  and  as  such  it  was 
his  duty  to  account  for  and  charge  him- 
self with  the  property  which  came  to  his 
hands  as  curator.  Having  failed  to  do  so, 
he  will  still  be  chargeable  as  curator.  He 
is  liable  to  any  future  administrator  of 
the  estate. 

The  language  of  the  statute,  above  cited, 
is  broad  enough  to  embrace  all  administra- 
tors, whether  an  administrator  de  bonis  non 
or  otherwise.  And  for  the  most  obvious 
reasons,  before  the  determination  of  the 
curatorship.  by  the  death  of  the  insane  or 
incompetent  party,  it  was  designed  that  the 
entire  estate  should  pass  into  the  hands  of 
the  personal  representative,  who  should  be 
responsible  to  the  creditors,  legatees  or  dis- 
tributees; and  further,  that  parties  in- 
781  terested  should  *not  be  put  to  the  ex- 
pense and  trouble  of  different  suits 
against  the  curator  and  the  personal  repre- 
sentative. The  curator  is  responsible  to  the 
administrator  or  executor,  and  the  latter  is 
liable  to  those  entitled  to  the  estate. 


:rJ"L*l'?'.°:,;,fA='lllf  °"^1^1^,'IL^^  '     The.court  is  therefore  of  opinion  that  the 


pay  and  deliver  to  him,  such  estate  as  he  has 
in  his  hands  or  may  be  liable  for." 

It  is  plain,  that  by  the  express  terms  of 
this  statute,  the  curator  is  responsible  to  the 
executor  or  administrator,  when  one  is  ap- 
pointed, not  only  to  deliver  up  such  prcf- 
erty  as  comes  into  his  hands  to  be  held  and 
preserved  by  him  as  curator  until  there  is  an 
administration  on  the  estate,  but  such  exe- 
cutor or  administrator  may  call  on  him  for 
any  funds  for  which  he  is  liable  or  for  any 
responsibility  incurred  by  him  in  the  exer- 
cise of  the  duties  of  his  curatorship.  To 
give  any  other  construction  to  this  statute, 
would  be  to  ignore  the  plain  words,  "or  is 
liable  for,"  and  would  violate  the  plainest 
rules  of  construction. 

To  enforce  such  liability  the  executor  or 
administrator  is  the  party  to  call  him  to 
720  account;  and  there  is  no  *reason  why 
he  should  be  only  accountable  to  the 
distributees,  devisees,  or  creditors  of  the  es- 
tate. Whatever  liability  is  incurred  by  or  fixed 
upon  the  curator  may  be  enforced  at  the 
suit  of  the  executor  or  administrator  to 
whom  the  estate  is  afterwards  committed. 

It  has  been  insisted,  however,  and  this  is 
the  ground  mainly  relied  on,  that  the  appel- 
lee, William  Craig,  is  a  mere  administrator 
de  bonis  non  with  the  will  annexed,  of  Peter 
Craig,  deceased,  and,  as  such,  he  has  no  au- 
thority to  call  the  appellant  to  account,  as 
curator,  for  assets  wasted  or  converted  by 
the  latter;  and  in  support  of  this  position, 
the  case  of  Wernick  v.  Macmurdo,  5  Rand. 
56,  !s  cited  to  show  that  an  administrator 


said  circuit  court  did  not  err  in  overruling 
the  demurrer  to  the  plaintiff's  bill,  and  that 
the  said  decree  overruling  the  demurrer  and 
awarding  a  rule  against  the  defendants  re- 
quiring them  to  answer  the  plaintiff's  bill 
must  be  affirmed. 
Decree  affirmed. 
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♦Clem  V.  Holmes. 

[36  Am.   Rep.   793.] 

September  Term,   1880,  Suunton. 

1.  Sednction  —  Action  by  Father  —  Snfll- 
clemcy  •#  Declaration.* — In  an  action  by  a 
father  for  the  seduction  of  his  daughter,  a  count 
which  avers  she  is  undef  twenty-one  years  of  age, 
and  unmarried,   and  was  so  at  the  time  of  the  se- 


*8efli action  of  Danirhter — Action  to  Re- 
cover for — ^Relation  of  Master  anci  Serv- 
ant.— In  Fry  v.  Leslie,  87  Va.  269,  the  court  said: 
"This  is  an  action  ex  delicto,  as  every  action  by  a 
parent  founded  upon  the  seduction  of  his  or  ber 
daughter  must  be.  4  Min.  Inst.  440;  White  v.  Camp- 
bell, 13  Gratt.  573;  Parker  v.  Elliott,  6  Munf.  587; 
S.  C,  Gilm.  33.  Such  is  the  appropriate  form  of  the 
action  at  common  law,  and  our  statute  now  carried 
into  section  2896  of  the  Code,  which  provides  that  'an 
action  for  seduction  may  be  maintained  urithout  any 
allegation  or  proof  of  the  loss  of  the  service  of  the 
female,  by  reason  of  the  defendant's  wrongful  act,' 
merely  affects  the  quantum  of  proof.  The  action  it- 
i^elf  remains  as  it  was,  «.   e.,  it  belongs  to  the  man 


579 


88  GRATT. 


Virginia  Reports,  Annotated. 


7SS»  71A 


duction,  and  the  plaintiff  then  was  and  still  is  en-        This  was  an  action  on  the*  case  in  the  cir- 
titled  to  her  attentions  and  services.     Held:    This  j  cuit  court  of  Shenandoah  coiinty  brougrhttn 


is  a  sufficient  averment  of  the  relation  of  master 
and  servant,  between  the  father  and  daughter. 

2.  Same — Same — Bvidence  of  Defendant's 
Peeanlarjr  Condition.* — ^In  an  action  by  a 
father  for  the  seduction  of  his  daughter,  evidence 
offered  by  the  father  of  the  pecuniary  condition  of 
the    defendant    is    competent. 

8.  Same — Same — Limitation  of  Action.! — 
The  statute,  Code  of  1873,  ch.  145,  f  1,  which  in  an 
action  for  seduction  dispenses  with  any  allegation 
or  proof  of  the  loss  of  service  of  the  female,  by 
reason  of  the  defendant's  wrongful  act,  does  not 
alter  the  rule  as  to  the  commencement  of  an  action 
on  the  case  by  the  father;  and  when  the  daughter 
lived  away  from  her  father's  house  at  the  time  of 
the  seduction,  but  returned  and  was  confined  there 
and  nursed,  the  statute  of  limitation  will  only  be- 
gin to  run  from   that  time. 


class  of  actions  as  before  the  statute  was  passed.  Lee 
v.  Hodges,  13  Gratt.  726;  Clem  v.  Holmes,  33  Id. 
722."  See  also  1  Min.  Inst.  (4th  Ed.)  223,  403;  4 
Min.  Inst.   (2nd  Ed.)  474  ei  seq. 

In  Hudkins  v.  Haskins,  7  W.  Va.  653,  the  court 
says:  "The  law  is  now  well  settled,  that  where  the 
daughter  at  the  time  of  her  seduction  is  under  21  years 
of  age  and  the  father  then  was  entitled  to  her  services 
and  attentions,  the  law  conclusively  presumes  that  the 
relation  of  master  and  servant  exists  between  them, 
although  at  the  time  of  her  seduction  she  may  be  in 
the  actual  service  of  another,  under  a  contract  made 
ky  herself,  for  her  own  benefit."  Citing  the  principal 
case  and  Lee  v.  Hodges,  13  Gratt.  726;  Riddle  v. 
McGinnis,  22  W.  Va.  275;  21  Am.  &  Eng.  Enc  of 
Law   (1st  Ed.)  pp.   1014,  1016. 

'Pecuniary  Condition  of  tlie  Defendant. 
— ^In  Riddle  v.  McGinnis,  22  W.  Va.  278,  the  court 
said:  "All  authorities,  however,  admit  that  the  jury 
ought  to  consider  not  only  the  circumstances  attending 
the  commission  of  the  wrong,  but  also  the  situation 
of  the  parties  in  life,  and  also  the  defendant's  rank 
and  infiuenct  in  society  and  therefore,  the  extent  of 
the  injury,  as  the  same  is  increased  by  his  wealth, 
and  that  testimony  tending  to  show  his  pecuniary 
condition  iS  pertinent  to  the  issue."  See  also  Pegram 
V.  Stortz,  31  W.  Va.  304  and  Dent  v.  Pickins,  34  W. 
Va.  243;  12  Am.  &  Eng.  Enc.  of  Law  (2nd  Ed.)  p. 
47;  21  Am.  &  Eng.  Enc   (1st  Ed.)   1038. 

tSame — Same — Statute  of  Liimitations. — 
See  also  Fry  v.  Leslie,  87  Va.  269,  and  Riddle  v. 
McGinnis,   22  W.   Va.   275. 

In  Allebaugh  v.  Coakley,  75  Va.  628,  the  court 
said:  "The  mere  fact  that  a  remedy  is  given  the 
sheriff  by  Code  of  1873,  ch.  49,  f  46,  for  his  protec- 
tion and  indemnity  can  impose  no  obligation  upon 
him  to  resort  to  that  remedy  under  peril  of  being 
barred  of  a  right  existing  at  common  law,  and  under 
another  section  of  the  sUtute.  This  rule  of  law  is 
somewhat  illustrated  by  the  case  of  Clem  v.  Holmes, 
33  Gratt.  p.  722,  in  which  it  was  held  that  the  stat- 
ute giving  the  parent  the  right  to  sue  for  the 
seduction  of  his  daughter  without  alleging  or  proving 
a  loss  of  service,  did  not  deprive  him  of  the  right  to 
bring  his  common  law  action,  making  the  loss  of 
service  the  gravamen  of  complaint.  In  such  case  the 
period  of  limitation  is  to  be  computed- not  for  the  time 
of  the  seduction,  but  for  the  time  the  damage  ac- 
crued. In  many  cases,  indeed,  the  operation  of  the 
statute  is  made  to  depend  upon  the^  form  of  the 
action." 


December,  1877,  by  David  H.  Holmes. 
against  Joshua  Clem,  for  the  seduction  of 
the  plaintiff's  daughter.  The  declaration  con- 
tained two  counts.  The  first  count  set  out 
the  case  very  fully,  claiming  that  the  dau^- 
ter  was  plaintiff's  servant,  that  he  had  been 
deprived  of  her  services,  and  had  been  pot 
to  great  expense,  &c. 
The  second  count  is  brief.  It  sets  out,  that 

heretofore,  to-wit:  on  the  —  day  of  — , 
723     1876,  the  said  ^defendant  seduced  and 

at  divers  other  times  between  that  day 
and  the  commencement  of  this  suit,  de- 
bauched and  carnally  knew  Bell,  who  was 
then  and  still  is  under  the  age  of  twenty-one 
years,  and  unmarried,  and  who  at  the  time 
of  such  seduction  was  a  virtuous  and  inno- 
cent daughter  of  the  plaintiff,  and  the  plain- 
tiff then  was,  and  still  is  entitled  to  the 
comfort  and  benefit  of  her  society,  attentions 
and  services,  and  by  reason  of  said  wrongful 
act  of  defendant,  the  plaintiff  has  sustained 
great  loss  and  damage,  to-wit,  to  the  amount 
of  $3,000,  and   therefore   he   brings   suit. 

The  defendant  demurred  to  the  whole 
declaration,  and  to  each  count  thereof.  He 
also  pleaded  "not  guilty,"  and  the  statute  t  f 
limitations  of  one  year;  and  the  plaintiff 
joined  in  the  demurrer,  and  took  issue  on 
the  pleas. 

The  court  overruled  the  demurrer;  and  on 
the  trial  of  the  cause  there  was  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  $700, 
with  interest  from  the  date  of  the  verdict 
and  costs.  And  thereupon  Clem  applied  to 
this  court  for  a  writ  of  error  and  super- 
sedeas; which  was  awarded. 

On  the  trial  the  defendant  took  two  bills 
of  exception.  The  first  was  to  the  admission 
by  the  court  of  evidence  offered  by  the 
plaintiff  to  prove  what  w^as  the  value  of  the 
defendant's  property. 

The  second  exception  was  to  the  refusal  of 
the  court  to  give  an  instruction  asked  for  by 
the  defendant.  After  proof  that  the  defend- 
ant had  had  sexual  intercourse  with  the 
daughter  for  several  nights  in  the  latter  part 
of  September,  1876,  whilst  she  w^as  living 
at  defendant's  house  with  him  and  his  wife, 
and  rendering  service  for  them,  and  during 
the  absence  of  the  wife;  that  this  was  the 
only  sexual  intercourse  between  the  de- 
fendant and  the  daughter   of  the  plaintifl; 

that  as  the  fruit  of  such  sexual  inter- 
784    course,  the  said  daughter  *gavc  birth  to 

a  female  child  on  the  28th  of  Jane, 
1877;  that  after  the  birth  of  the  child  the 
plaintiff  removed  his  daughter  to  the  house 
of  his  sister,  and  there  expended  $80  or  $90 
in  her  support  and  maintenance;  and  that 
the  said  daughter  was  born  in  September, 
1857,  the  defendant  moved  the  court  to  in- 
struct the  jury  as  follows:  If  the  jury  believe 
from  the  evidence  that  the  seduction  of 
*  *  *  the  daughter  of  the  plaintiff  occurred 
more  than  twelve  months  before  the  insti- 
tution of  this  suit,  they  must  find  for  the  de- 
fendant, even  if  they  believe  from  the  evi- 
denre  that  the  defendant  did  seduce  the 
I  said    daughter.    But    the    court    refused   to 
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give  the  instruction;  and  the  plaintiff  ex- 
cepted. 

Henry  C.  Allen,  for  the  appellant. 
M.  Walton,  for  the  appellee. 

STAPLES,  J.  This  is  an  action  on  the  case 
for  the  seduction  of  the  plaintiffs  daughter. 
The  declaration  contains  two  counts.  It  is 
insisted  that  the  second  count  is  defective, 
and  that  the  circuit  court  erred  in  overruling 
the  demurrer  to  it.  The  ground  of  objection 
is,  that  no  relation  of  master  and  servant  is 
set  forth,  but  merely  an  allegation  that  the 
plaintiff  as  parent  is  entitled  to  the  services 
of  the  daughter.  The  count  avers  that  the 
daughter  is  under  twenty-one  years  of  age 
and  unmarried,  and  was  so  at  the  time  of  the 
seduction,  and  the  plaintiff  then  was  and 
still  is  entitled  to  her  attentions  and  services. 
This  is  a  sufHcient  averment  of  the  relation 
of  master  and  servant;  for  the  rule  is  well 
settled  that  whilst  the  daughter  is  under 
twenty-one  years  of  age  she  is  for  the  pur- 
poses of  the  action  regarded  as  the  servant 
of  the  father,  even  though  she  may  not 
789  be  living  with  him  at  the  time,  ♦unless, 
indeed,  he  has  renounced  all  claim  to 
her  services.  Lee  v.  Hodges,  13  Gratt.  737. 

But  apart  from  these  considerations,  the 
second  count  in  this  case  is  copied  from  a 
form  laid  down  in  the  4th  vol.  of  Rob.  Prac. 
626,  which  the  author  says  was  taken  from 
the  second  count  in  Lee  v.  Hodges,  already 
cited;  and  was  held  by  this  court  to  be  good 
on  demurrer.  This  would  seem  to  be  conclu- 
sive of  the  question.  The  circuit  court  there- 
fore did  not  err  in  overruling  the  demurrer. 
See  also  2  Hilliard  on  Torts  512. 

The  second  ground  of  error  is,  that  in  an 
action  for  seduction,  evidence  of  the  pecun- 
iary circumstances  of  the  defendant  is  not 
admissible  by  way  of  enhancing  the  dam- 
ages; and  the  circuit  court  therefore  improp- 
erly allowed  the  plaintiff  to  adduce  testimony 
showing  the  value  of  the  defendant's  estate. 

It  must  be  admitted  there  are  very  re- 
spectable authorities  which  fully  sustain  this 
view.  It  is  so  laid  down  in  Wood's  Mayne  on 
Damages  Wl;  and  the  case  of  Hodsoll  v. 
Tayler,  L.  R.  9  Q.  B.  79,  is  cited  as  authority; 
and  Lord  Mansfield  is  quoted  as  saying  it 
should  be  immaterial  whether  the  damage 
came  out  of  a  deep  pocket  or  not.  The 
learned  counsel  also  cites  Dain  v.  Wycoff,  3 
Seld.  R.  191,  as  sustaining  the  same  rule. 
Unfortunately  we  have  here  none  of  there- 
ported  cases  on  the  subject;  but  if  the  ele- 
mentary writers  are  to  be  relied  on,  the 
great  weight  of  modern  authority  is  the 
other  way — holding  it  to  be  competent  to 
show  the  position  and  pecuniary  condition 
of  the  defendant  in  aggravation  of  damages. 
Field  on  Damages,  J  699;  2  Greenl.  on  Evi., 
I  579;  5th  Wait's  Actions  and  Defences  668, 
and  numerous  cases  there  cited.  2  Hilliard 
on  Torts  520. 

It  is  a  matter  of  some  surprise  there  could 
ever  have  been  a  question  as  to  the  admis- 
sibility of  such  evidence. 


788  '^As    has  been  well  said,  the  damages 

in  this  action  are  not  measured  by  the 
mere  loss  of  service  or  the  necessary  ex- 
penses incurred;  but  they  are  given  also  to 
punish  the  seducer  for  the  anguish  and  dis- 
honor the  outrage  brings  upon  the  parent 
These  damages  are  not  merely  compensat- 
ing— they  may  be  exemplary  in  their  nature. 
The  rank  and  condition  of  the  parties;  the  in- 
jury to  the  most  sacred  feelings  and  affec* 
tions;  the  shame  and  disgrace  cast  upon  the 
family;,  and  the  anguish  of  mind  in  having  m 
daughter  whose  society  brings  no  comfort 
to  the  parent,  and  whose  example  may  cor- 
rupt other  members  of  the  family,  are  all 
proper  to  be  considered.  This  being  so,  the 
•jury  in  fixing  the  amount  of  the  recovery, 
may  and  ought  to  have  reference  to  the 
pecuniary  circumstances  of  the  defendant. 
In  all  such  cases  the  wrong  is  aggravated  in 
proportion  to  the  wealth  and  position  and 
rank  of  the  guilty  party.  All  of  which  may 
be  the  instruments  by  which  he  more 
readily  accomplishes  his  purposes. 

A  verdict  which  would  be  absolutely  ruin- 
ous to  a  man  in  moderate  circumstances 
would  scarcely  be  felt  by  one  possessed  of 
a  large  fortune,  and  would  be  but  an  invita- 
tion to  a  renewal  of  the  offence  whenever 
the  opportunity  occurred  for  its  commission. 
If  the  jury  believe  the  plaintiff  is  entitled  to 
vindictive  damages  they  will  the  more  readily 
give  them  where  they  are  satisfied  the  de- 
fendant is  able  to  pay,  than  thy  would  be 
where  the  appeal  is  made  that  the  verdict 
would  reduce  the  defendant  to  bankruptcy 
and  ruin.  At  all  events  it  is  better  to  place 
the  jury  in  full  possession  of  all  the  facts 
as  to  the  condition  and  circumstances  of  the 
parties,  than  to  leave  them  to  grope  their 
way  in  the  dark,  and  to  base  their  verdict 
upon  fanciful  conjectures  and  rumors.  See 
McAulay  v.   Birkland,   13   Ired.   R.   28,   and 

cases  already  cited. 
787  *The  third  ground  of  error,  is  the 

refusal  of  the  court  to  give  defendant's 
second  instruction;  and  that  is,  the  plain- 
tiff is  not  entitled  to  recover,  if  the  jury  be- 
lieve that  more  than  a  year  elapsed  between 
the  time  of  the  seduction  and  the  time  of 
bringing  the  action.  This  instruction  is 
founded  upon  the  idea  that  under  our  statute 
which  dispenses  with  proof  of  loss  of  ser- 
vice, the  father,  where  the  daughter  is  tin- 
der twenty-one  years  of  age,  may  sue  for 
the  seduction  itself,  and  base  his  claim  for 
damages  on  the  wrongful  act,  without  alleg- 
ing or  proving  loss  of  service.  Hence  it  is 
claimed  that  the  seduction  being  now  the 
gravamen  of  the  complaint  the  statute  com- 
mences running  so  soon  as  the  act  is  com- 
mitted, and  the  action  therefore  must  be 
brought  within  twelve  months,  and  not  after. 
The  argument  is  plausible,  but  it  proceeds 
upon  a  misconception  of  the  effect  of  the 
statute.  At  common  law  uniformly  every- 
where the  right  of  the  father  to  recover  dam- 
apres  for  the  seduction  of  the  daufi:hter  is 
placed,  not  on  the  seduction  itself,  but  upon 
the  loss  of  service;  in  which  the  father  is 
supposed  to  have  a  legal  right  or  interest. 
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The  loss  of  service  was  therefore  the  gist  of 
tkft  action,  and  some  services  must  be 
proved  however  trifling  and  valueless.  In 
the  case  of  Barham  v,  Dennis,  Croke  Eliz. 
669,  cited  in  2  Rob.  Prac.  556,  the  distinc- 
tion was  taken  between  the  daughter's 
action  for  the  trespass  upon  her,  and  the  fath- 
er's action  for  the  wrong  per  quod  servi- 
tium  amiset.  No  action  having  been  brought 
by  the  daughter  within  four  years,  she  was 
,,  barred;  but  it  was  held  the  father  might 
nevertheless  sue  for  the  consequential  dam- 
age resulting  from  the  seduction;  as  to 
which  the  limitation  commences  to  run 
only  from  the  time  of  such  loss. 
The  object  of   our  statute  was  not  to  change 

this   common   law   right   of  action,   or 
728     the  period  of  limitation  ♦in  such  cases. 

It  may  be  that  the  father  can  now  sue 
for  the  seduction  itself,  and  if  he  so  de- 
clares, possibly  the  limitation  will  run  from 
the  commission  of  the  offence.  The  remedy 
is  merely  cumulative,  however,  and  is  rather 
the  effect  of  the  statute  than  its  design.  The 
s*le  purpose  of  the  statute  was  to  dispense 
with  proof  of  loss  of  service,  which  in  most 
cases  was  treated  as  a  mere  consequence  to 
the  action,  the  form  simply  through  which 
the  injury  was  presented  to  the  court.  It 
emn  scarcely  be  supposed  that  the  legislature 
in  removing  out  of  the  way  of  the  parent  a 
mere  legal  fiction,  intended  to  make  so  radi- 
cal a  change  in  the  form  of  the  action,  or  in 
the  period  of  limitation,  as  practically  in  a 
majority  of  cases  to  defeat  all  right  of  recov- 
ery. I  take  it  therefore  that  the  father  may 
stiil  sue  as  at  common  law,  making  the  loss 
of  service  the  gravamen  of  his  complaint  and 
in  such  case  the  limitation  is  as  at  common 
law.  In  Cooley  on  Torts  232.  it  is  said  the 
time  when  the  cause  of  action  is  deemed  to 
have  accrued,  may  depend  on  the  form  of 
tlM  action  itself.  This  may  be  either  in  tres- 
pass or  in  case.  After  stating  the  instances 
in  which  trespass  must  be  brought  for  the 
wrongful  act,  the  author  proceeds  to  say: 
but  if  at  the  time  of  the  seduction  the 
daughter  be  abroad,  and  returns  to  the 
house  of  her  parents,  where  expenses  are 
incurred,  and  loss  actually  or  by  presump- 
tion of  law,  is  suffered,  in  consequence  of 
the  seduction,  the  right  of  action  is  deemed 
to  arise  from  this  expense  or  loss;  but  the 
action  must  be  in  case  for  the  consequential 
damage  or  injury.  That  is  precisely  this 
case.  For  the  daughter  was  in  temporary 
service  at  the  house  of  the  defendant,  where 
the  seduction  was  accomplished.  She  re- 
turned to  her  father's  house  and  was  there 
confined  and  delivered  of  a  child,  and  ex- 
pense and  loss  were  incurred  in  nursing 
and  taking  care  of  her  during  that 
789  *period,  and  from  that  date  the  limi- 
tation commences  to  operate. 
Upon  the  whole  case  I  think  there  is  no 
error  in  the  proceedings  and  the  judgment 
must  be  affirmed. 

The  other  judcfes  concurred  in  the  opin- 
ion of  Staples,  J. 


Judgment   affirmed. 


780  *RichardBon  v.  Dnble  ft  alsu 

September  Term,   1880,  SUunton. 

1.  Depositions  Taken  nfter  Interlocwtovr 
Decree— AdmiMlbllltF.*— Under     the     statute. 

Code  of  1873,  ch.  172,  f  36,  when  there  has  been 
an  interlocutory  decree  in  a  chancery  caaae,  a 
deposition  taken  thereafter  cannot  be  read  aa  to  ^7 
matter  thereby  adjudicated,  unless  it  be  as  the  foen- 
dation  for  a  motion  or  petition  to  rehear  the  caaac 

2.  Depoaltlonii— Rlirht  to  Ren4.t-~-Ixi  mcb 
case  if  no  interlocutory  decree  has  been  renda-cd. 
or  even  thoufh  one  has  been  rendered,  a  dcpoailMm 
taken  and  returned  before  a  final  hearinff.  as  ta 
any  matter  not  adjudicated,  may  be  read.  Bat  the 
right  is  not  an  absolute  right.  The  statute  does  net 
say  the  deposition  shall  be,  but  it  may  be  read. 

8.  Same — Depositions  Tnken  after  Cob- 
mission er*M  Report  Filed — AdmtasibUity.l 
— In  this  case  the  cause  having  been  referred  to  4 
commissioner,  and  ample  opportunity  offered  bodi 
parties  to  introduce  their  witnesaes,  and  the  cob- 
missioner  had  made  his  report  ana  the  canse  mm 
ready  for  a  hearing,  depositions  afterwards  takes 
by  one  of  the  parties  as  to  a  controverted  matter  in 
the  report,  was  under  the  circunsatances,  properly 
disregarded  by    the   court   in   deciding   the  cause. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Clarke  county,  brought  in  July,  1877, 
by  Aaron  Duble  to  have  a  settlement  of  the 
partnership  accounts  of  himself  and  Champ 
Shepherd.  These  parties  had  entered  into  a 
partnership  in  1859  to  carry  on  a  milL  The 
partnership  was  continued  until  1865,  when 
it  was  dissolved,  and  Shepherd  took  poss^-*- 
sion  of  the  books  and  accounts  and  proceeded 
to  settle  up  the  affairs  of  the  partnership. 

The  assets  consisted  of  debts  due 
731     *the    concern,  the  most  of  them  by  open 

account.  Some  of  these  Shepherd  col- 
lected, and  Qthers  he  put  into  the  hands 
of  S.  J.  C.  Moore,  attorney  at  law,  to  be  ad- 
justed and  collected  by  him.  Among  the 
debts  due-  the  firm  was  one  due  from  Fran- 
cis McCormick,  on  which  suit  was  brought 
in  the  name  of  Duble  &  Shepherd  against 
McCormick's  representative,  and  in  Sep- 
tember, 1874,  a  judgment  was  recovered  for 
$502.64,  with  interest  on  $395.80.  part 
thereof,  from  the  1st  of  January,  1870.  and 
$43.31  costs.  Pending  this  suit  Shepherd, 
in  the  name  of  Duble  &  Shepherd,  assigned 


•The  pj*ncipal  case  is  followed  in  Buster  ▼.  Hol- 
land,   27    W.    Va.    537. 

tB««lty  Pra.otice— ReadlB*  of  Depoal- 
tlona  after  Imterlocntory  Decree. — The  rale 
stated  in  the  second  headnote  of  the  principal  case 
was  cited  with  approval  in  Fisher  v.  Dickensoo,  W 
Va.  318,  and  Buster  v.  Holland,  27  W.  Va.  537. 
See  also  Summers  v.  Dame,  31  Gratt.  791;  lUdford 
V.  Fowlkes,  85  Va.  820. 

tPractlee— RecommlttlniT  to  ComMl*- 
■loiiei>— Lachea.—A  cause  will  not  be  conttnord 
and  recommitted  to  a  commissioner  for  further  inqmry 
and  report  after  his  report  has  been  returned  and  af- 
firmed where  the  evidence  which  it  sought  to  have 
brou^t  before  the  commissioner  might  have,  with  tke 
exercise  of  reasonable  diligence,  been  brought  before 
him  before  his  report  was  returned.  Trevelyaa's 
AdmV  v.  LoflFt,  83  Va.  141 ;    Corey  ▼.  Moore,  86  Va.  721. 
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this  debt  to  John  D.  Richardson  in  payment 
of  a  debt  of  his  own  due  to  Richardson. 

It  appears  that  the  firm  had  a  large  claim 
amounting  to  more  than  $6,000  against  the 
government  of  the  United  States,  for  flour, 
&c.,  furnished  during  the  war,  and  it  was 
agreed  between  the  partners  that  Duble 
should  apply  to  the  government  for  pay- 
ment, and  if  he  did  not  receive  more  than  one- 
half  of  the  claim  he  should  retain  all  he  re- 
ceived; but  if  he  received  more  than  one-half, 
the  surplus  should  be  divided.  Duble  did  apply 
to  the  government  for  the  payiient  of  the 
claim,  and  a  large  portion  of  it  was  allowed, 
but  the  government  required  an  oath  to  be 
taken  before  payment.  Duble  took  it  for  him- 
self, and  received  one-half  of  the  amount  al- 
lowed, viz:  $1,561;  but  not  being  able  to  take 
it  for  Shepherd,  and  Shepherd  not  having  taken 
the  oath,  his  half  has  never  been  received  by 
him;  and  he  has  since  gone  into  bankruptcy. 
The  bill  after  setting  out  the  partnership, 
and  that  the  assets  had  gone  into  the  hands 
of  Shepherd,  charged  that  Shepherd  had  col- 
lected a  large  amount  of  these  assets  and  had 
applied  his  collections  to  payment  of  his  own 
debts,  without  the  knowledge  or  consent  of 
the  plaintiff.  That  among  the  uncollected  debts 

due  the  partnership  is  the  judgment 
782      against  McCormick's  *administrator; 

and  that  this  is  claimed  by  John  D. 
Richardson  under  an  assignment  to  him  by 
Champ  Shepherd  for  the  payment  of  an  in- 
dividual debt.  And  making  Shepherd  Rich- 
ardson, S.  J.  C.  Moore  and  McCormick's 
administrator,  defendants,  he  prays  that  the 
partnership  accounts  be  settled;  that  for 
any  balance  ascertained  by  such  settlement 
to  be  due  to  the  plaintiff  the  uncollected  as- 
sets of  the  firm  may  be  appropriated;  that 
until  such  settlement  can  be  made  McCor- 
mick's administrator  be  enjoined  from  pay- 
ing to  Shepherd,  or  his  assignee,  or  Moore, 
the  said  debt;  and  that  Moore  be  enjoined 
from  disposing  of  in  any  way  the  claim  or 
any  of  them  in  his  hands  or  under  his  con- 
trol.  The  injunction  was  granted. 

Richardson  answered  the  bill.  He  says, 
that  on  the  12th  flay  of  September,  1874, 
Duble  and  Shepherd  executed  a  written  as- 
signment to  him  of  their  claim,  then  in  suit 
against  the  estate  of  Francis  McCormick, 
deceased.  After  such  assignment  the  suit 
was  prosecuted  for  his  benefit,  and  judg- 
ment was  obtained.  He  admits  the  assign- 
ment was  made  by  Shepherd  for  the 
purpose  of  paying  a  debt  to  him  (Richard- 
son) due  from  said  Shepherd  individually. 
He  says  it  was  in  the  firm  name  of  Duble  & 
Shepherd,  and,  as  he  believes  and  alleges, 
with  the  full  knowledge  and  consent  of  the 
plaintiff;  and,  as  defendant  has  been  in- 
formed and  believes,  the  plaintiff  has,  after 
the  said  assignment  had  been  made,  and 
with  the  full  knowledge  that  it  had  been 
made,  ratified  it  and  expressed  his  willing- 
ness that  defendant  should  have  the  benefit 
of  the  said  claim  against  McCormick's  es- 
tate, claiming  only  that  the  costs  should  be 
paid  when  said  claim  was  collected. 

On  the  10th  of  November,  1877,  the  court 
directed  a  commissioner  to  ascertain  anH  re- 
port, 1st.   What  creditors   there  are   of  the 


late  firm  of  Duble  &  Shepherd  whose  claims 
remain  unpaid,  and  the  amount 
788  *thereof.  2d.  What  assets  there  were 
of  said  firm  at  the  date  of  the  dissolu- 
tion. 3d.  What  debts  were  due  said  firm, 
and  how  evidenced,  whether  by  bond,  &c.j 
what  portion  of  said  debts  have  been  collected, 
and  what  disposition  has  been  made  of  the 
proceeds;  what  portion  thereof  remains  un- 
collected, how  evidenced,  what  disposition 
has  been  made  of  the  same,  and  under  whose 
control  they  now  are.  4th.  He  shall  state 
and  adjust  the  partnership  accounts  between 
said  partners,  showing  what  amounts  are  due 
said  partners,  or  either  of  them,  after  provid- 
ing for  the  payment  of  the  partnership  debts. 
The  commissioner  gave  notice  that  he  would 
proceed,  at  his  office,  on  the  5th  of  December, 
1877,  to  take  the  accounts  ordered;  and  the 
cause  was  kept  open,  by  continuance  and 
adjournment  from  day  to  day  and  from 
time  to  time,  to  the  28th  of  August,  1878, 
when  he  returned  it  to  the  court. 

The  commissioner's  first  statement  is  an 
account  between  the  partners  (Duble  & 
Shepherd),  and  charging  to  each  of  them  his 
debt  to  the  concern  as  by  the  books  of  the 
firm,  and  charging  Shepherd  with  the  assetsof 
the  partnership  collected  by  him  or  collected 
by  the  attorney  (Moore)  and  paid  over  to 
Shepherd  or  upon  his  orders ;  the  amount  due, 
including  interest,  from  Shepherd  to  Dnble 
on  the  1st  of  August,  1878,  was  $1,445.07.  The 
second  statement  is  of  the  assets  of  the  firm 
not  yet  collected,  and  after  deducting  for  fee 
bills  and  for  other  expenses  of  the  suit,  $215.18, 
the  amount,  including  interest,  is  $1,242.61. 
In  this  account  of  uncollected  assets  is  in 
eluded  the  judgment  against  McCormick's 
administrator,  amounting,  principal,  inter- 
est, and  costs,  to  $749.78.  Allowing  Shep- 
herd one-half  of  this  sum  of  $1,242.61  as  his 
share  of  these  uncollected  assets,  viz.,  $641.30, 
and  placing  it  as  a  credit  on  his  debt  to 
784  Duble,  he  is  still  debtor  on  that  ♦ac- 
count $803.77.  The  third  statement  is 
of  the  assets  collected  by  Shepherd  by  him- 
self or  through  Moore,  and  charging  in- 
terest on  the  several  debts  from  the  time 
received,  there  was,  of  principal,  $2,«\40, 
and  of  interest,  $1,688,  making,  together, 
$4,380.40;  and  this  is  the  amount  charged  to 
him  in  the  account  between  .the  partners. 

The  commissioner  returned  with  his  re- 
port the  depositions  of  Shepherd  and  Duble, 
in  which  they  speak  of  the  assignment  by 
Shepherd  to  Richardson  of  the  McCormick 
debt,  and  both  of  them  say  it  was  by  Shep- 
herd, without  the  knowledge  or  consent  of 
Duble;  and  these  witnesses  were  cross-ex- 
amined by  S.  J.  C.  Moore  as  the  counsel 
of  Richardson. 

In  May,  1879,  Richardson,  by  his  counsel, 
excepted  to  the  report  of  the  commissioner. 
1st.  In  so  far  as  it  treats  the  claim  against 
F.  McCormick's  administrator  as  assets  of 
the  firm  of  Duble  &  Shepherd,  if  it  be 
understood  as  so  treating  it,  the  order  of 
reference  not  covering  such  enquiry.  2d.  Be- 
cause A.  Duble  is  not  charged  with  $1,561 
received  by  him  from  the  United  States 
government  on  account  of  Duble  &  Shepherd. 
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3d.  Because  it  does  not  appear  Shepherd  has 
been  credited  with  his  input  into  the  firm. 

On  the  11th  of  November,  1878,  the  court 
made  an  order  admitting  as  parties  defend- 
ants, the  representative  of  the  assignee  of 
Richardson  and  also  another  administrator 
of  McCorraick,  and  directing  a  commis- 
sioner to  take  an  account  of  any  other  debts 
due  by  the  partnership  of  Duble  &  Shep- 
herd; and  also  appomting  a  receiver  to 
collect  the  assets  of  the  partnership,  other 
thaa  the  judgment  against  McCormick,  as 
to  which  it  is  said  no  order  will  be  made 
until  both  administrators  are  before  the 
court;  and  on  the  22d  of  January,  1879,  the 
commissioner    reported    two    debts    of   the 

partnership,  amounting  to  $210.25. 
785  *On  the  13th  of  May,  1879,  Rich- 

ardson took  the  depositions  of  S.  J.  C 
Moore,  S.  S.  Moore,  and  himself,  to  prove 
that  Diible  was  informed  of  the  assignment 
by  Shepherd  to  Richardson  of  the  McCor- 
mick debt,  and  that  he  had  again  and  again 
approved  and  sanctioned  it,  only  insisting 
that  the  costs  should  be  paid  out  of  the 
claim  when  recovered. 

At  the  May  term  of  the  court  for  1879  the 
cause  came  on  to  be  heard,  when  the  court 
overruled  the  exceptions  to  the  commission- 
er's report,  and  it  as  well  as  the  second  re- 
port, was  confirmed,  "the  court  being  of 
opinion  that  no  sufficient  excuse  appears  in 
the  said  depositions  taken  on  the  13th  of 
May,  1879,  or  elsewhere  in  the  papers  in  the 
cause,  for  the  laches  of  the  defendant  Rich- 
ardson in  not  taking  said  depositions  before 
tlie  return  and  filing  of  the  commissioner's  re- 
port, declines  to  reopen  the  matters  deter- 
mined by  said  conumssioner's  report."  And  it 
was  decfecd  that  the  administrators  of  F.  Mc- 
Cormick should  piy  to  the  receiver  the  amount 
of  the  McCormick  judgment;  stating  it.  The 
receiver  was  then  directed  to  pay  the  fee 
bills  and  debts  of  Duble  8l  Shepherd;  and 
pay  over  the  remainder,  as  well  as  the  col- 
lections from  the  uncollected  assets  of  the 
firm  to  Duble  in  part  satisfaction  of  the 
amount  due  from  Shepherd  to  Duble.  But 
the  receiver  .was  directed  not  to  collect 
$342.21  of  the  M<-Cormick  debt,  it  being  al- 
lesred  that  this  sum  had  been  collected  in 
the  manner  stated  in  the  decree.  But  the 
cause  coming  on  again  on  the  5th  of  No- 
vember, 1879,  the  court  held  the  payment 
was  not  a  valid  payment  on  the  McCormick 
judgment,  and  directed  the  whole  amount  of 
said  judgment  to  be  collected  by  the  re- 
ceiver and  applied  as  directed  by  the  decree 
of  the  May  term,  1879.  And  thereupon  Rich- 
ardson applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  allowed. 

78«         ♦S.  J.  C.  Moore,  for  the  appellant. 

M.      McCormick,      McDonald      & 
Moore,  for  the  appellee. 

STAPLES,  J.  It  is  conceded  that  the  as- 
signment made  by  Champ  Shepherd  to  the 
appellant  was  in  payment  of  an  individual 
debt  due  by  the  former  to  the  latter.  It  is 
also  conceded  that  the  assignment  is  void 
unless  it  is  made  to  appear  that  Shepherd  ' 


736,  7S6^  717 

was  in  advance  to  the  partnership,  or  that 
It  was  made  with  the  assent  of  the  appellee. 
And  this  upon  the  plain  ground  that  a  sepa- 
rate creditor  who  takes  from  one  of  the 
partners  partnership  assets  for  the  payrnent 
of  his  separate  debt  without  the  knowledge 
or  consent  of  the  other  partner,  is  guilty  of 
a  fraud  and  will  be  decreed  to  make  resti- 
tution. 

It  is  very  clear  that  Shepherd  was  not  in 
advance  to  the  partnership  at  the  time  of 
the  assignment,  and  it  is  admitted  that  the 
testimony  fails  to  establish  the  appellee's 
assent  to  the  assignment,  unless  the  depo- 
sitions taken  on  the  I3th  May,  1879,  arc 
proper  to  be  read  and  considered  by  the 
court.  The  learned  judge  of  the  circuit  court 
was  of  ojpinion  that  no  sufficient  exctise  was 
offered  for  the  laches  of  the  appellant  in 
failing  to  take  these  depositions  until  after 
the  return  and  filing  of  the  commissioner's 
report;  and  upon  that  ground  he  declined 
to  reopen  the  report  or  to  consider  the  evi- 
dence. The  case  therefore  turns  mainly 
upon  the  correctness  of  this  ruling. 

It  appears  that  the  decree  for  the  settle- 
ment of  the  partnership  transactions '  was 
entered  at  the  November  terra,  1877.  The 
commissioner  after  due  notice  to  the  parties 
concerned,  commenced  the  account  the  15th  of 
December  following,  and  closed  it  the  28th 
of  August,  1878.  In  this  report  the  debt 
against  McCormick's  estate  which  had 
787  been  assigned  to  the  appellant,  ♦is 
treated  as  still  due  to  the  partnership, 
and  no  exception  was  ever  taken  to  this  re- 
port, until  the  20th  of  May,  1879,  and  the 
depositions  relied  on  to  sustain  the  excep- 
tions were  not  taken  until  the  13th  of  Mav. 
1879,  about  fifteen  months  after  the  account 
was  commenced,  and  nearly  nine  months 
after  it  was  completed. 

The  only  excuse  given  for  the  long  delay, 
the  only  explanation  even  suggested,  is  that 
set  forth  in  appellent's  exception;  and  that 
is,  the  order  of  reference  to  the  commis- 
sioner, did  not  direct  any  enquiry  into  the 
matter  of  the  McCormick  debt  as  assets  of 
the  partnership.  Appellant's  counsel  d5d  not 
suppose  the  commissioner  was  authorized 
to  pass  upon  the  subject.  It  will  be  seen, 
however,  that  the  decree  of  November.  1877, 
expressly  required  the  commissioner  to  as- 
certain what  were  the  assets  of  the  firm  at 
the  date  of  its  dissolution.  What  debts  were 
due  it,  how  evidenced,  what  portion  bad 
been  collected,  and  what  part  remained  un- 
collected, and  what  disposition  had  been 
made  of  the  same.  The  partnership  was 
dissolved  in  September,  1866,  and  the  as- 
signment to  the  appellant  was  not  made 
until  1874. 

The  McCormick  debt  was 'therefore  un- 
doubtedly partnership  assets  at  the  date  of 
the  dissolution.  It  was  directly  involved  in 
the  subject  of  enquiry,  submitted  to  the 
commissioner,  who  must  of  necessity  hare 
reported  upon  the  debt,  what  disposition 
had  been  made  of  it,  and  who  had  the  con- 
trol of  it.  This  of  course  brought  up  the 
whole  question  of  assignment.  The  parties 
and  their  counsel  seemed  so  to  understand 
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it.  As  early  as  December,  1877,  the  appellee 
took  the  deposition  of  witnesses  to  prove 
that  the  assignment  was  without  his  consent, 
and  these  witnesses  were  cross-examined 
upon  this  very  point  by  the  appellant's 
738  counsel.  But  this  is  not  *all.  The 
appellee  in  his  bill  referred  to  the  same 
matter,  charged  that  his  partner  had  no  au- 
thority to  use  the  partnership  assets,  in  pay- 
ing individual  creditors,  and  made  the  ap- 
pellant a  party  to  the  suit  solely  for  the 
purpose  of  litigating  and  settling  that  ques- 
tioti. 

The  appellant  in  his  answer  insisted  that 
the  assignment  was  valid,  that  it  was  made 
with  the  consent  of  the  appellee,  and  on 
several  occasions  was  ratified  and  approved 
by  him. 

Thus  the  parties  were  at  issue  upon  the 
very  point,  and,  as  already  stated,  witnesses 
were  examined  in  support  of  the  averment 
of  the  bill,  and  upon  this  uncontradicted 
testimony,  the  commissioner  based  his  re- 
port sustaining  the  claim  of  the  appellee. 
The  appellant  might  have  taken  his  testi- 
mony at  any  time,  whilst  the  account  was 
being  taken  between  December,  1877.  and 
August,  1878;  he  might  have  taken  it  within 
a  reasonable  time  after  the  report  was  com- 
pleted and  returned.  Why  he  did  not  do  so, 
it  is  impossible  to  say.  In  view  of  the  facts 
already  stated,  he  and  his  counsel  must  have 
known,  it  was  their  duty  to  know,  that  the 
assignment  was  being  investigated  by  the 
commissioner,  and  would  be  the  subject,  ill 
part,  of  his  report. 

There  is  no  pretence  of  after-discovered 
testimony.  The  only  witnesses  examined 
on  the  13th  of  May,  were  the  appellant  him- 
self, and  his  two  attorneys,  each  of  whom 
was  familiar  with  the  facts,  from  the  be- 
ginning, and  one  of  whom  conducted  the 
cross-examination  of  the  appellee's  witnesses. 
It  has  been  said,  however,  that  the  circuit 
court  had  no  discretion  in  the  matter;  that  the 
appellant  had  the  right  to  take  his  testimony 
at  any  time  before  the  final  hearing.  In  sup- 
port of  this  view,  the  provisions  of  the 
thirty-sixth  section,  chapter  172,  Code 
789  1873,  and  a  decree  of  this  *court  in 
Summers  v.  Dame,  31  Gratt.  791,  are 
relied  upon. 

The  section  of  the  Code  referred  to,  is  as 
follows:  "In  a  suit  in  equity,  a  deposition 
may  be  read  if  returned  before  the  hearing 
of  the  cause,  or  though  after  an  interlocu- 
tory decree,  if  it  be  as  to  a  matter  not  there- 
by adjudged,  and  be  returned  before  a  final 
■  decree."  This  provision  was,  no  doubt,  adopted 
with  a  view  to  remove  a  difficulty,  and  somr 
uncertainty  in  the  practice  growing  out  of 
the  decision  of  this  court  in  Dunbar's  ex'or 
V.  Woodcock's  ex'or,  10  Leigh  628,  654;  and 
in  Moore  v.  Hilton  et  als.,  12  Leigh  1. 

In  the  first-named  case,  the  court  held, 
that  an  opinion  of  the  lower  court  given  in 
the  progress  of  an  account  upon  exceptions 
to  a  report,  or  instructions  to  a  commis- 
sioner, as  to  the  propriety  of  allowing  items 
of  debit  and  credit,  is  not  such  a  final  de- 
cree, as  precludes  a  party  from  taking  new 
evidence  touching  the  same  question,  with- 


out having  obtained  a  review  or  rehearing 
of  the  decree. 

In  Moore  v.  Hilton,  it  was  held,  that  after 
an  interlocutory  decree  on  a  hearing,  neither 
party  has  the  absolute  right  to  introduce 
new  evidence  in  respect  to  a  matter  decided; 
but  the  right  to  introduce  and  use  such  evi- 
dence as  a  ground  for  changing  or  setting  aside 
such  decree,  depends  on  the  sound  judicial 
discretion  of  the  court,  and  the  sufficiency  of 
the  excuse  for  the  failure  to  produce  the  testi- 
mony in  due  time;  to  be  oflFered  to  the  court 
upon  a  motion  or  petition  for  a  rehearing. 

Under  the  present  statute,  when  there  has 
been  an  interlocutory  decree,  a  deposition 
taken  thereafter,  cannot  be  read  as  to  any 
matter  thereby  adjudicated,  unless  indeed  as 
the  foundation  for  a  motion  or  petition  to 
rehear  the  cause. 

740  ♦If  no  interlocutory  decree  has  been 
rendered,    or    even    though    one    has 

been  rendered,  a  deposition  taken,  and  re- 
turned before  a  final  hearing  as  to  any  mat- 
ter not  adjudicated,  may  be  read.  But  the 
rtfirht  is  not  an  absolute  one.  The  statute 
does  not  say  the  deposition  shall  be,  but 
it  may  be  read. 

It  could  hardly  have  been  intended  that 
after  a  cause  had  been  referred  to  a  com- 
missioner and  ample  opportunity  offered  both 
parties  to  introduce  their  witnesses,  and  after 
the  commissioner  had  made  his  report,  and 
the  cause  was  ready  for  a  hearing,  that  one 
of  them  should  have  the  absolute  right  at  any 
time  thereafter,  to  bring  forward  his  testi- 
mony, deliberately  or  negligently  withheld 
without  cause  from  the  commissioner,  and 
demand  it  shall  be  read  upon  a  controverted 
matter  of  fact,  passed  upon  by  the  commis- 
sioner and  made  the  subject  of  the  report. 

Such  a  construction  would  be  but  a  pre- 
mium for  negligence,  and  would  place  it  in 
the  power  of  one  or  the  other  of  the  parties, 
in  manv  cases  to  nrotract  litigation  almost 
indefinitely.  Whether  testimony  thus  de- 
layed will  be  heard,  must  in  every  case  de- 
pend upon  a  sound  judicial  discretion,  to  be 
exercised  upon  the  facts  of  the  case,  the 
nature  of  the  evidence,  the  reas<^ns  given 
for  the  delay,  and  a  variety  of  circum- 
stances which  must  be  adjudged  as  they  arise. 

The  maxim  that  the  laws  assist  those  who 
are  vigilant,  not  those  who  sleep  over  their 
rights,  applies  not  only  to  the  operation  of 
statutes,  but  to  the  action  of  suitors  in  the 
conduct  of  their  causes. 

In  the  case  before  us,  the  reading  the  ap- 
pellees' depositions  would  have  involved  a 
continuance  of  the  cause  when  it  was  ready 
'^or  a  hearing,  a  recommittal  of  the  commis- 
lioner^s  report,  and  a  reopening  of  the  case 
for  die  introduction  of  other  testimony,  and 
a   promulgation    of    the   controversy. 

741  The  adoption  of  such  rule  *would  not 
only  be  unjust  in  this  particular  case, 

but  it  would  furnish  an  extremely  bad  prec- 
edent in  other  cases.  I  think  therefore  the 
circuit  court  did  not  err  in  proceeding  to 
decide  the  case  without  reference  to  the 
appellant's  depositions. 

It  may  be  proper  to  say,  that  the  case  of 
Summers  v.  Dame,  31  Gratt.  791,  has  no 
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sort  of  application  to  the  present  case.  There 
a  petition  for  a  rehearing  was  filed,  founded 
upon  depositions  previously  taken.  It  was 
objected  that  the  depositions  could  not  be 
read;  but  this  court  held  there  is  no  rule  of 
law  prohibiting  a  party  from  taking  his 
depositions  even  after  an  interlocutory  de- 
cree, merely  as  a  foundation  for  a  motion 
or  petition  to  rehear  the  decree.  The  depo- 
sitions of  course  were  only  admitted  in  view 
and  in  connection  with  such  petition  show- 
ing a  proper  case  for  a  rehearing. 

There  is  but  one  other  point  to  be  consid- 
ered, and  that  is  whether  the  appellee  is  to 
be  held  to  account  to  his  co-partner  Shep- 
herd, for  the  money  collected  by  him  from 
the  government  at  Washington.  It  very  sat- 
isfactorily appears,  indeed  it  is  conceded, 
that  Shepherd  himself  could  not  have  col- 
lected any  part  of  the  fund,  nor  would  his 
share  have  been  paid  to  any  one  else  in  con- 
sequence of  his  supposed  disloyalty.  While 
on  the  other  hand  the  appellee  could  have 
obtained  payment  of  one-half,  or  his  share 
of  the  money.  This  was  well  understood 
both  by  Shepherd  and  the  appellee.  It  was 
accordmgly  agreed  between  them  that  the 
appellee  should  go  to  Washington,  if  he 
pleased,  and  at  his  own  expense  prosecute 
the  claim,  and  if  he  succeeded  in  getting  not 
more  than  his  share  or  proportion,  as  one- 
half,  he  was  entitled  to  retain  it  without  ac- 
counting to  Shepherd  for  any  part  of  it. 
The  appellee  received  from  the  government 
a  sum  not  equal  to  his  half,  or  anvthing  ap- 
proximating it.  It  is  now  claimed  that  this 
release  by  Shepherd  was  without  con- 
748  sideration.  ♦and  that  he  is  entitled  by 
virtue  of  his  relation  as  partner  to  re- 
ceive his  share  of  what  was  so  collected  by 
the  appellee. 

Without  now  entering  into  an  enquiry 
whether  such  an  arrangement  between  part- 
ners could  be  enforced,  as  an  executory 
contract,  it  is  sufficient  to  say,  that  the 
acrrpement  being  made  after  the  partnership 
is  dissolved,  and  the  appellee  having  actu- 
ally received  the  money,  he  cannot  be  re- 
quired to  refund  it,  there  being  no  sugges- 
tion of  fraud,  surprise  or  unfair  dealing.  It 
has  become  an  executed  contract,  which  in 
itself  is  sufficient  consideration.  For  even  a 
gift  made  perfect  by  the  delivery  is  an  ex- 
ecuted contract,  being  founded  on  the  mu- 
tual assent  of  the  parties  in  reference  to  a 
right  or  interest  passing  between  them.  2 
K'^n*  C^-^.  483;  '^ftn'^'-  Tne-^itufe*.  v^y  4.  ^. 
31;  2  Schouler  Personal  Property  59.  As 
Kotwren  Shepherd  and  the  appellee  the 
transaction  is  perfectly  valid.  It  is  not 
Shepherd  himself  who  is  complaining,  but 
the  appellant,  a  separate  creditor  of  Shep- 
herd. 

If  it  be  conceded  that  the  appellant  could 
successfully  impeach  the  arrangement  as  a 
surrender  or  release  without  consideration, 
cHll  the  fund  is  first  liable  to  the  partner- 
ship demands,  before  any  payment  can  be 
made  of  the  appellant's  claim  as  a  separate 
creditor.  The  report  of  the  commissioner 
shows  that  the  amount  due  the  appellee  as 
partner  by  Shepherd  is  largely  in  excess  of 


any  supposed  interest  Shepherd  might  have 
in  the  funds  received  from  the  Federal  gov- 
ernment. In  any  view  that  may  be  taken, 
the  appellant  has  no  just  cause  of  com- 
plaint. Upon  the  whole  case,  I  think  the 
decree  should  be  affirmed  for  the  reasons 
already  stated. 

The  other  judges  concurred  in  the  opin- 
ion of  Staples.  J. 
Decree  affirmed. 


743  ♦Southern  Mutual  Insurance  Com- 

pany V.  Taylor. 

January  Term,    1880,  Richmond. 

Absent    Burfts,    J.* 

Mutual  Fire  Insurance — Fallvr«  to  Far 
Assesunient — BfTeot  on  Policy. — T  insnrtd 
his  house  and  a  piano  in  the  county  of  Franklin  for 
$2,200  in  the  Southern  Mutual  Insurance  Company 
of  Richmond.  He  paid  the  cash  premium  on  tht 
insurance,  $44,  and  gave  his  premium  note  for  $110. 
By  one  condition  of  the  policy,  and  also  in  ha 
application  for  the  insurance,  it  is  provided,  that  in 
case  of  loss  or  damage  by  fire  or  lig^htning,  if  any 
assessment  on  the  premium  note  of  the  a^arrd 
shall  remain  unpaid  and  i>ast  due  at  the  time  of 
such  loss  or  damage,  the  policy  should  be  void  and 
of  no  effect.  One  assessment  of  $27.50  had  been 
made  upon  T's  premium  note,  whidi  T  bad  paid 
A  second  assessment  of  the  same  amonnt  vas  made, 
of  which  he  received  notice,  but  neglected  to  pay 
it  until  his  house  was  consumed  by  fire.  He  thea 
offered  to  pay  the  assessment,  but  the  company  re> 
fused  to  receive  it.  Upon  the  evidence — HCLs: 
The  assessment  was  properly  made  by  the  directors 
of  the  company,  and  T  having  failed  to  pay  it 
before   the   house    was   burned,   the   policy    is  void. 

This  is  a  writ  of  error  to  a  judtnnent  of 
the  circuit  court  of  Franklin  county,  ren- 
dered on  the  15th  day  of  April.  1876,  in  fa- 
vor of  the  defendant  in  error.  James  S.  Tay- 
lor, who  was  plaintiff  in  the  court  below, 
ajrainst  the  plaintiff  in  error.  The  Southern 
Mutual  Insurance  Company,  which  was  de- 
fendant in  the  court  below,  for  the  sum  of 
twenty-two  hundred  dollars,  with  interest 
thereon    from   the   7th    day   of   Janu- 

744  ary,   ♦1875.   until    payment,    and    his 
costs  by  him  about  his  suit  in  that 

behalf  expended. 

The  said  suit  was  an  action  brought  by 
the  said  Taylor  against  the  said  company, 
on  a  policy  of  insurance  of  which  a  copy  is 
referred  to  in,  and  filed  with,  the  declaration 
in  said  suit;  the  commencement  of  which 
said  policy  is  in  the  words  and  figures  fol- 
lowing, to-wit: 

"No.  5,014.  $2,200. 

"By  this  policy  of  insurance,  the  Southern 
Mutual  Insurance  Company  of  Richmond, 
Virginia,  in  consideration  of  forty-four  dol- 
lars, to  them  paid  by  the  assured  hereinafter 
named,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  a  premium  note  of  one 
hundred  and  ten  dollars  by  the  said  com- 


*He   had  been   counsel   in   the  cause  in  the  eatxA 
court. 


586 


83  GRATT. 


Virginia  Reports,  Annotated. 


745,  746,  747 


pany  received,  do  insure  James  S.  Taylor,  of 
Franklin  county  and  State  of  Virginia, 
against  loss  or  damage  by  fire  and  lightning, 
to  the  amount  of  $2,200,  on  the  following 
property,  to- wit:  his  two-storied  framed 
dwelling  house,  46x18,  with  north  extension, 
28x18,  situated  in  said  county,  25^  miles 
southeast  from  Gogginsville,  on  Blackwater 

river — amount    insured, $2,000 

"Piano  therein,  amount  insured, 200 


"Total  amount  insured $2,200 

"For  a  more  particular  description  and  as 
forming  part  of  this  policy,  by  which  the 
insured  will  be  bound,  reference  being  had 
to  application  and  description.  No.  5,014,  on 
file  in  the  office  of  this  company." 

Then  follows  the  residue  of  the  said  pol- 
icy which  need  not  be  here  set  out,  except  one 
clause  thereof  which  is  in  these  words : 
746  "No  insurance  whether  original  *or 
continued,  shall  be  considered  as  bind- 
ing until  the  actual  payment  of  the  cash 
premium;  but  when  a  note  is  given  for  the 
cash  premium,  it  shall  be  considered  a  pay- 
ment: provided  the  note  is  paid  when  due. 
And  it  is  expressly  stipulated  and  agreed  by 
and  between  the  parties,  that  in  case  of  loss 
or  damage  by  fire  or  lightning  to  the  prop- 
erty herein  insured,  and  the  note  given  for 
the  cash  premium  or  any  part  thereof,  or 
any  assessment  or  assessments  on  the  pre- 
mium note  of  the  assured  shall  remain  un- 
paid and  past  due  at  the  time  of  such  loss 
or  damage,  this  policy  shall  be  void  and  of 
no  effect.  But  the  avoiding  of  this  policy  by 
the  non-payment  of  the  notes  and  assess- 
ments as  above  mentioned,  shall  not  have 
the  effect  of  releasing  the  assured  from  any 
of  his  obligations;  and  upon  the  payment  of 
all  claims  as  above  specified,  before  any  loss 
or  damage  shall  have  occurred  to  the  prop- 
erty insured,  then  this  policy  to  revive  and 
be  of  full  force  and  effect." 

Then  follow  the  conditions  of  insurance, 
referred  to  in  the  body  of  the  said  policy, 
but  which  need  not  be  here  inserted. 

At  March  rules,  1875,  the  defendant  de- 
murred to  the  declaration,  and  plead  the 
jreneral  issue  to  the  action,  and  the  plain- 
tiff joined  in  the  demurrer  and  in  the  gen- 
eral issue. 

In  April,  1875,  the  demurrer  was  over- 
ruled, and  the  issue  was  tried  by  a  jury, 
which  not  being  able  to  agree,  a  juror  was 
withdrawn  and  the  case  was  continued. 

In  November,  1875,  the  issue  was  again 
tried  by  a  jury,  when  the  defendant  filed  a 
demurrer  to  the  plaintiff's  evidence,  which 
is  set  out  in  the  record,  but  need  not  be 
here  repeated,  at  least  in  full. 

The  first  evidence  so  set  out  is  the  policy 

of  insurance  aforesaid,  including  the 

746      provision    aforesaid,     which    *makes 

void  the  policy  in  the  event  that  "the 

note   given   for   the  cash   premium   or  any 

part  thereof,  or  any  assessment  or  assess- 


ments on  the  premium  note  of  the  assured  shall 
remain  unpaid  and  past  due  at  the  time  of  such 
loss  or  damage,  this  policy  shall  be  void  and  1  which  is  as  follows: 


of  no  effect.  But  the  avoiding  of  this  policy 
by  the  non-payments  of  the  notes  and  as- 
sessments as  above  mentioned,  shall  not 
have  the  effect  of  releasing  the  assured  from 
any  of  his  obligations;  and  upon  the  pay- 
ment of  all  claims  as  above  specified  before 
any  loss  or  damage  shall  have  occurred  to 
the  property  insured,  then  this  policy  to  re- 
vive and  be  of  full  force  and  effect." 

The  next  evidence  so  set  out  is  the  testi- 
mony of  the  plaintiff  Taylor  himself^  which 
need  not  be  here  repeated  in  full.  In  his 
testimony  he  set  out  his  application  for  the 
policy  which  application  concluded  with 
these  words: 

"And  the  said  applicant  covenants  and 
agrees  with  said  company  that  the  forego- 
ing together  with  the  diagram  hereupon,  is 
a  just,  full  and  true  exposition  of  all  the 
facts  and  circumstances  in  regard  to  the 
condition,  situation,  value  and  risk  of  the 
property  insured.  And  it  is  hereby  agreed 
by  and  between  the  parties  that  in  case  of 
the  loss  or  damage  by  fire  or  lightnin^^  to  the 
property  herein  insured,  and  the  note  given  for 
the  cash  premium  or  any  part  thereof,  or  any 
assessment  or  assessments  on  the  premium 
note  of  the  assured,  shall  remain  unpaid 
and  past  due  at  the  time  of  such  loss  or 
damage,  this  policy  shall  be  void  and  of  no 
effect.  But  the  voiding  of  my  policy  by  the 
non-payment  of  the  notes  and  assessments 
as  above  mentioned,  shall  not  have  the 
effect   of   releasing   me   from    any    of    my 

obligation;  and  upon  the  payment 
747      ♦of  all  claims  as  above  specified  be- 

for  any  loss  or  damage  shall  have  oc- 
curred to  the  property  insured,  then  my  policy 
to  revive  and  be  of  full  force  and  effect. 

"(Signed).  Jas.  S.  Taylor, 

"Applicant." 
At  the  foot  of  his   said  application  is  a 
copy  of  the  deposit  note  given  by  the  ap- 
plicant, which  is  in  these  words: 
"$110. 

"For  value  received  in  policy  No.  5,014, 
dated  the  1st  day  of  March,  1871,  issued  by 
the  Southern  Mutual  Insurance  Co.,  I  prom- 
ise to  pay  the  said  company  the  srnn  of  one 
hundred  and  ten  dollars,  in  such  portions  and 
at  such  time  or  times  as  the  directors  of  said 
company  may,  agreeably  to  the  charter  and 
by-laws  of  said  company,  require,  to  pay  the 
expenses  and  losses.  And  I  hereby  waive  the 
homestead  exemption  as  to  this  obligation. 

"(Signed)  Jas.  S.  Taylor, 

"Applicant. 

"P.  O.  address:  Gogginsville,  Franklin 
county." 

The  said  witness,  after  setting  out  in  his 
testimony  the  said  note,  then  says:  "I  then 
paid  the  cash  premium,  I  think  $44.  A  de- 
mand was  afterwards  made  against  me  by 
the  defendant  of  an  assessment  on  this  pre- 
mium note,  which  I  paid.  The  amount  of 
another  assessment  was  afterwards  de- 
manded of  me.  I  received  notice  of  this  last 
mentioned  demand  through  the  mail. 

"The  notice  I  here  produce  in  evidence, 
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748      ♦"W.  C.  Carringfon,  President.  &c. 

"Office  of  Southern  Mutual  Insur- 
ance Co'y, 

"No.  11  Main  street, 
"Richmond,  Va.,  May  25,  1874. 
"To  Jas.  S.  Taylor,  Gogginsville: 

"In  accordance  with  the  resolutions  ap- 
pended, you  are  requested  and  required  to 
remit  to  this  office  $27.50,  net  amount  lev- 
ied by  second  assessment  on  your  deposit 
note  No.  5,014,  given  for  policy  of  same 
number  for  $100.  Please  remit  by  check, 
draft,  postal  order,  registered  letter,  or  ex- 
press, prepaid,  and  receipt  therefor  will  be 
forwarded  to  you. 

"At  a  meeting  of  the  directors,  held  Octo- 
ber 10,  1873,  it  was  resolved,  that — whereas 
the  losses  and  expenses  of  the  company  ab- 
solutely required,  not  only  the  levying  of 
another  assessment,  but  the  advancement 
of  that  levied  January  I5th,  1872,  &c.,  it  was 
ordered  that  the  first  assessment  be  ex- 
tended to  policies  18  months  old.  instead  of 
waiting  until  they  were  30  months  old,  no- 
tice of  which  1st  assessment  has  been  sent 
you  90  days  since. 

"Resolved,  That  a  2d  and  further  assess- 
ment of  25  per  cent,  net  (of  the  original 
amouat  of  the  note)  be  made  on  all  depos- 
it notes  now  in  force,  and  that  the  demand 
be  made  at  once,  on  all  such  notes  at  have 
been  running  18  months,  and  hereafter  on 
all  others,  as  they  severally  reach  that  age: 
provided,  that  the  demand  for  the  2d  assess- 
ment shall,  in  no  case  be  made  on  any  de- 
posit note  sooner  than  sixty  days  after  the 
demand  for  the  first  assessment. 

"Resolved,  That  any  policy-holder,  by  re- 
tumiflg  his  script  and  paying  in  cash  60  per 
cent,  of  his  deposit  note,  may  have  it  can- 
celled, and  his  policy  continued  in  force  un- 
til the  end  of  its  term:  provided,  that  the 
policy-holders  who  h?.ve  paid  one  or 
74B  both  assessments  may  ♦have  their  notes 
cancelled  by  paying  60  per  cent,  less 
amount  so  paid  in  cash  b^  assessment. 

"Thus  you  will  see,  while  the  necessities 
of  the  company  have  forced  an  assessment 
to  meet  demands  and  enable  the  company  to 
be  in  position  to  meet  your  loss  or  others,  if 
they  should  occur,  yet  it  has  been  -so  pros- 
perous, that  by  above  resolution  you  are 
given  what  is  equivalent  to  a  40  per  cent, 
dividend  on  your  deposit  note,  and  your  risk 
carried  without  further  cost  for  the  full  term. 
This  is  equal  to  a  saving  to  you  of  about  40 
per  cent,  from  stock  rates,  and  has  given  you, 
without  interest,  the  use  of  that  much 
money,  which,  to  a  stock  company  you 
would  have  had  to  pay  in  advance. 

"Your  attention  is  hereby  called  to  the 
following  provisions  of  the  charter  and 
conditions  of  your  policy: 

"Sec.  5  of  charter.  If  any  member  (mu- 
tual policy-holder,  shall  fail  to  pay  any  assess- 
ment for  the  term  of  30  days  after  a  written 
or  printed  notice  shall  have  been  mailed  to  his, 
her  or  their  address,  the  company  may  bring 
suit  and  recover  the  whole  amount  of  such 
premium  note  or  notes,  and  the  company  shall 
retain  the  same  until  30  days  after  their  pol- 
icy may  have  expired  that  was  issued  on  ac- 
count of  said  note  or  notes;  and  the  amount 


that  is  not  consumed  in  the  payment  of  ex. 
penses  and  losses,  shall  be  refunded  to  the 
parties  entitled  to  the  same. 

"Sec.  6.  Every  policy  issued  by  said  com- 
pany shall,  of  itself,  create  a  lien  on  the  real 
and  personal  property  of  the  party  whose 
property  is  insured  by  such  policy,  for  the 
payment  of  all  premium  and  cash  notes 
given   for  the  same. 

"Condition  of  policy.  And  it  is  hereby 
expressly  stipulated  and  agreed  by  and  be- 
tween the  parties,  that  in  case  of  loss  or 
damages  by  fire  or  lightening  to  the  prop- 
erty  hereby  insured,  the   note   given 

750  for  the  cash  *premium,  or  any  part 
thereof,  or  any  assessment  or  assess- 
ments on  the  premium  note  of  the  assured, 
shall  remain  unpaid  and  past  due  at  the 
time  of  such  loss  or  damage,  this  pdicj 
shall  be  void  and  of  no  effect  But  the  avoid- 
ing of  this  policy  by  the.  non-payment  of  the 
notes  and  assessments  as  above  mentioned 
shall  not  have  the  effect  of  releasing  the  as- 
sured from  any  of  his  obligations;  and  upon 
the  payment  of  all  claims  as  above  specified, 
before  any  loss  or  damage  shall  have  occurred 
to  the  property  insured,  then  this  policy  to 
revive  and  be  of  full  force  and  effect. 

"To  avoid  the  penalties  above  set  forth, 
you  are  advised  and  requested  to  remit,  at 
once,  the  amount  required  of  you.  No  agent 
is  authorized  to  collect  any  assessment  ex- 
cept on  receipt  signed  by  the  secretary. 
"Very  respectfully. 
"J.  E.  Neiswanger,  Sec'y. 

"I  received  it  by  due  course  of  mail.  More 
than  thirty  days  elapsed  after  I  received  the 
notice  before  my  house  was  burned.  I  never 
did  pay  the  amount  of  this  assessment.  I 
did  not  offer  to  pay  it  at  any  time  within  30 
days  after  T  received  the  notice  of  the  as- 
sessment. I  notified  the  defendant  that  mr 
house  was  destroyed,  by  letter,  the  same  woek 
in  which  my  house  was  burned.  Mr.  G.  H.  T. 
Greer  wrote  the  letter  for  me.  The  letter, 
now  shown  in  evidence  to  the  jury,  is  in  the 
words  and  figures  following,  to-wit: 

"Franklin  Bank,  Rocky  Mount,  Va., 
"July  8,  1874- 
"Southern  Mutual  Insurance  Co.,  Richmond, 
Va.: 
"Dear  Sir: 

"At   request   of   Mr.   James   S. 
Taylor,  I  enclosed  check  on  Planters 

751  Nat.  bank  for  $30  to  pay  ^assessment 
on  his  policy.    In  doing  so  I  have  to  say 

that  Mr.  Taylor's  house  was  burned  on  the 
5th  inst.;  but  I  hope  that  the  payment  of 
the  amount  of  assessment,  even  at  this  time, 
will  be  all  right,  as  the  company  loses  noth- 
ing thereby,  as  it  had  the  payment  of  the 
premium  perfectly  assured,  and  by  the  pay- 
ment of  the  amount  above,  it  gets  all  it 
could  have  gotten.  Mr.  Taylor's  failure  to 
pay  sooner,  was  pure  negligence,  as  he  is  * 
man  of  property,  but  engrossed  in  farming, 
forgot  to  pay.  He  does  not  know  the  exact 
amount  of  the  assessment,  but  I  suppose 
the  $30  will  be  enough. 
"Please  answer  as  soon  as  possible. 
"Very  resp'y, 

"G.  H.  T.  Greer.  Cas." 
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The   witness   here   states   that   he   made  |  ing  him  to  bring  to  court  with  him  such 
proof  of  his  claim  for  loss  and  sent  it  to  the  \  books  of  accounts  or  other  writings  of  the 


defendant,  and  exhibited  to  the  jury  a  paper 
showing  such  loss,  which  is  set  out  in  his 
deposition,  but  need  not  be  here  inserted. 

On  his  re-examination  he  states  that  "the 
defendant  never  made  any  objection  to  the 
notice  of  loss  or  proof  of  loss  sent  to  it, 
nor  to  the  time  when  it  was  sent.  I  believe 
from  the  papers  I  have  seen  of  the  defend- 
ant, that  the  assessment  was  not  made  to 
pay  for  expenses  and  losses  of  the  defendant. 
I  am  able  and  willing  to  pay  any  proper  assess- 
ment on  the  deposit  note  held  by  the  defendant." 

On  his  cross-examination  he  makes  the 
following  among  other  statements:  "This 
company  is  a  banding  together  of  citizens 
for  mutual  protection,  by  which  perfect  se- 
curity is  guaranteed,  and  no  money  is  re- 
quired when  losses  arevsustained  above  the 
bare  expenses  of  the  company.  Thf  reasons 
for  insuring  by  the  mutual  plan,  and  in  this 
company,  may  be  briefly  summed  up:  The 
insured  retain  the  control  of  their  own 
759  money,  *and  are  required  to  pay  no 
assessment  on  their  notes,  except 
when  actual  losses  render  it  necessary." 

He  exhibited  a  printed  pamphlet  to  the 
jury  in  which,  among  other  things  not  ma- 
terial to  be  here  repeated,  the  following 
statement  is  made  concerning  the  "Plan  of 
business  and  resources  of  the  Southern  Mu- 
tual Insurance  Company: 

"This  company,  chartered  by  the  Com- 
monwealth of  Virginia,  insures  property 
against  loss  or  damage  by  fire  or  lightning,  and 
does  business  on  the  mutual  and  joint  stock 
plan.  Policies  are  issued  for  a  term  not  to  ex- 
ceed five  years.  Every  person  insuring  on  the 
mutual  plan  becomes  a  member  of  the  com- 
pany, is  entitled  to  vote  at  elections  for  direct- 
ors, has  access  to  the  books  of  the  company, 
and  pays  only  what  is  absolutely  necessary 
to  keep  him  insured,  and  thus  saves  what  is 
paid  to  stockholders  in  the  way  of  divi- 
dends, &c.,  when  insured  on  the  stock  plan. 
Each  person  insuring  on  the  mutual  plan, 
before  obtaining  his  policy,  is  required  to 
deposit  with  the  company  his  deposit  note 
and  pay  a  certain  amount  in  cash.  This  de- 
posit note  is  not  negotiable,  but  merely  as- 
sessable when,  at  any  time  during  the  life 
of  applicant's  policy,  the  cash  means  of  the 
company  are  inadequate  for  the  payment  of 
its  liabilities.  So  lon^  as  the  company  is 
enabled  to  discharge  its  liabilities,  nothing 
will  or  can  be  collected  on  its  notes,  and 
they  will  be  returned  to  the  insured  at  the 
expiration  of  their  policies,  together  with 
their  proportionate  share  of  the  surplus 
cash  earnings  then  in  the  hands  of  the  com- 
pany, determined  by  the  amount  of  cash 
each  has  paid  in  virtue  of  his  policy." 

The  testimony  of  the  plaintiff  as  a  wit- 
ness, after  embracing  some  other  matters 
not  material  to  be  noticed  here,  was  then 
closed,  when  H.  G.  Davidson  was  examined 
as  a  witness  in  behalf  of  the  plaintiff,  having 
been  summoned  under  a  subpoena  duces 
758  tecum  *describing  him  "secretary  of 
the  Southern  Mutual  Insurance  Com- 
pany of  Richmond.  Virginia,"  and  command- 
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said  company,  or  exact  copies  of  such  parts 
thereof  as  show  the  financial  condition  of 
said  company  on  the  10th  day  of  October. 
1873,  and  particularly  all  the  assets  of  said 
company,  and  in  what  they  consisted,  and 
all  the  liabilities  of  said  company,  how  they 
arose  and  to  whom  due;  also  all  such  books 
of  account  or  other  writings  of  said  com- 
pany, or  exact  copies  of  such  parts  of  such 
books  and  writings  as  show  the  financial 
condition  of  said  company  on  the  16th  day 
of  January,  1872,  and  particularly  all  the  as- 
sets of  said  company  and  in  what  they  con- 
sisted, and  all  the  liabilities  of  said  com- 
pany, how  they  arose,  and  to  whom  due; 
and  also  all  books  of  accounts  or  other  writ- 
ings, or  such  parts  or  exact  copies  thereof 
as  show  the  amount  of  losses  and  expenses 
of  every  kind  paid  by  said  company  for  the 
year  ending  the  10th  day  of  October,  1873,  to 
whom  due  and  in  what  amount  such  losses 
were  paid,  and  to  whom  and  for  what  and  in 
what  sums  such  losses  were  paid;  all  of  the 
said  books  and  writings  now  remaining  with 
the  said  Davidson,  as  it  is  said,  then  and  there 
to  testify  in  behalf  of  said  Taylor  in  a  cer- 
tain matter  of  controversy  in  the  said  court 
depending  between  the  said  Taylor,  plain- 
tiff, and  the  said  company,  defendant. 

The  said  Davidson  being  sworn  said, 
among  other  things:  "I  was  formerly  presi- 
dent of  the  defendant  corporation  and  am 
now  a  director  in  the  corporation,  superin- 
tendent of  agencies  and  one  of  the  executive 
committee  of  the  corporation,"  &c.  "Wil- 
liam C.  Carrington  is  the  president  of  the 
company.  I  think  he  was  elected  president 
the  8th  of  October,  1873."  "I  have  no  books 
or  papers  of  the  company  to  show  its  finan- 
cial condition  on  the  10th  of  October, 
754  1873.  A  *subpoena  duces  tecum  was 
served  on  me  as  the  secretary  of  the 
company,  to  produce  certain  books  and  pa- 
pers of  the  company.  I  am  not  the  secre- 
tary of  the  company.  I  did  not  bring  any 
such  books  or  papers." 

On  his  cross-examination  he  said:  "It 
would  have  required  a  wasfon  to  transport 
these  books  from  the  railroad  here,  and 
would  have*  required  an  expert  to  have  ex- 
plained them.  The  books  called  for  in  the 
subpoena  duces  tecum  would  have  filled  an 
immense  goods  box.  The  withdrawal  of 
these  books  from  the  office  of  the  comoany 
would  have  caused  a  suspension  of  its  busi- 
ness during  their  absence.  I  presume  it 
would  have  taken  all  the  clerks  the  company 
had,  several  weeks  or  longer,  to  make  the 
extracts  from  the  books  called  for  by  the 
subpoena.  That  is  the  reason  I  did  not  bring 
these  books  or  make  the  extracts.  'The  term 
cash  premiums,'  referred  to  in  the  card 
spoken  of  as  one  of  the  papers  issued  by  the 
company,  embrjices  all  premiums  in  cash  or 
in  notes,  or  still  in  hands  of  agents  not  paid 
over.  I  do  not  know  what  is  the  usual  propor- 
tion of  cash  and  cash  premium  notes.  The 
policy-holders  usually  avail  themselves  of 
the  privilege  of  giving  notes  for  the  cash 
premiums.  I  have  here  the  minute  book  of 
the  board  of  directors  of  the  defendant  com- 
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piay.  On  the  10th  day  of  October,  1873,  the 
following  eatsy  was  made  in  the  minute 
Wook/'  and  is  read  in  evidence  to  the  jury  as 
Mlows: 

'•Office  Southern  Mutual  Insurance  Co., 

"Richmond,  October  10,  1873. 
"Board  met  pursuant  to  adjournment. 
Present:  W.  C.  Carrington,  president;  H.  G. 
Davidson,  J.  H.  Martin,  J.  G.  Cabell,  Dr.  H. 
McGuire  and  the  secretary.  The  president 
and  secretary  reported  upon  a  plan  of  as- 
sessment,      which        was        adopted. 

755  On   motion   *it   was  ordered  that  an 
assessment    to   net   25    per   cent.,   be 

made  on  all  policies  over  18  months  old." 

On  the  7th  day  of  February,  1874,  the  fol- 
lowing entry  was  made  in  the  minute  book, 
and  was  read  to  the  jury  as  follows: 

"Office  Southern  Mutual  Ins.  Co., 

"Feb'y  7,  1874,  Richmond,  Va. 

"At  a  call  meeting  of  the  board  of  direct- 
ors of  the  company,  were  present:  W.  C. 
Carrington,  president;  and  Jordan  H.  Mar- 
tin, Dr.  J.  G.  Cabell,  Dr.  Hunter  McGuire, 
Dr.  H.  G.  Davidson,  and  the  secretary. 

"On  motion,  it  was  ordered  that  so  much 
of  the  minutes  of  the  meeting  of  the  board, 
held  October  10,  1873,  as  relates  to  the 
manner  of  assessments,  be  so  altered  and 
amended  as  to  read  and  be  entered  nunc  pro 
tunc,  as  follows: 

"Whereas  the  losses  and  expenses  of  the 
company  absolutely  require,  not  only  the 
levying  of  another  assessment,  but  also  the 
advancement  of  that  levied  January  I5th 
1872;  and  whereas  it  is  desirable  and  right 
to  make  the  burdens  of  the  company  bear 
equally  on  all  mutual  policy-holders;  there- 
fore, 

"Resolved,  That  the  assessment  levied 
Jan'y  15,  1872,  be  so  altered  and  amended  as 
to  make  the  demand  therefor  at  once  on  all 
deposit  notes  that  have  been  running  18 
months,  and  hereafter  on  all  others  as  they 
severally  reach  that  age.  (The  second  reso- 
lution need  not  be  inserted  here.) 

"3rd  Resolved,  That  a  second  and  further 
assessment  of  25  per  cent,  net  be  made  on 
all  deposit  notes  now  in  force,  and  that  the 
demand  for  this  assessment  be  made  at 
once  on  all  such  notes  as  have  been  run- 
ning 18  months,  and  hereafter  on  all 

756  others  as  they  reach  that  *age:  pro- 
vided, that  the.  demand  for  the  second 

assessment  shall  in  no  case  be  made  on  any 
deposit  note  sooner  than  sixty  days  after 
the  demand  of  the  first  assessment. 

"4th  Resolved,  That  any  policy-holder  by 
returning  his  script  and  paying  on  cash  60 
per  cent,  of  his  deposit  note,  may  have  it 
cancelled  and  his  policy  continued  in  force 
till  the  end  of  its  term:  provided,  that  pol- 
icy-holders who  have  paid  one  or  both  as- 
sessments, may  have  their  notes  cancelled 
by  paying  in  60  per  cent,  less  amount  so 
paid  in  cash  by  assessment." 

The  proceedings  of  the  meetings  of  the 
directors  in  which  these  entries  are  made 
are  signed  by  W.  C.  Carrington,  president, 
and  J.  E-  Neiswanger,  secretary. 


The  plaintiff  paid  the  amount  of  the  first 
assessment  on  his  deposit  note  on  October 
9,  1873. 

The  testimony  of  H.  G.  Davidson  was 
here  closed.  After  which  several  other  wit- 
nesses testified  in  behalf  of  the  plaintiff,  but 
their  testimony  need  not  be  stated  here. 

Then  the  defendant  introduced  as  evi- 
dence to  the  jury: 

1st.  The  charter  of  the  said  defendant 
(the  Southern  Mutual  Insurance  Company). 

2d.  The  deposition  of  Roger  W.  Stegar,  a 
clerk  in  the  office  of  the  Southern  Mutual 
Insurance  Company,  who  made  the  follow* 
ing  statement:  "There  was  an  assessment 
made  on  said  Taylor's  deposit  note  prior  to 
the  2Sth  day  of  May.  1874,  and  on  said  day 
I  gave  notice  of  this  assessment  to  said 
Taylor,  by  depositing  the  notice  in  the  post 
office  at  Richmond,  Va.,  in  an  envelope 
properly  stamped,  addressed  to  said  James 
S.  Taylor,  Gogginsville,  Va.  This  was  the 
second  assessment  made  on  this  note,  the 
first  one  having  been  paid.  I  append  hereto 
a  blank  copy  of  the  notice  which  was 

757  ^properly  dated  and  filled  up  and  sent 
to  him  as  I  have  stated." 

And  this  being  all  the  evidence,  the  defend- 
ant demurred  to  the  same  and  the  plaintif 
joined  in  the  said  demurrer;  whereupon  the 
jury  found  the  following  verdict:  ''That  if 
the  court  shall  be  of  opinion  that  the  law  is 
for  the  plaintiff  upon  the  demurrer  to  th^ 
evidence,  then  we  find  for  the  plaintiff  and 
assess  his  damages  at  $2,200.  with  interest 
thereon  from  the  7th  day  of  January,  1875, 
until  payment;  and  if  the  court  shall  be  of 
opinion  that  the  law  arising  upon  the  de- 
murrer to  the  evidence  is  for  the  defendant, 
then  we  find  for  the  defendant." 

On  the  17th  day  of  November,  1875.  the 
court,  not  being  advised  of  its  jud^rment  to 
be  given  on  the  said  verdict,  took  time  until 
the  next  term  to  consider  thereof. 

At  the  next  term,  to-wit:  on  the  15  day  of 
April,  1876,  the  court  rendered  judgment  on 
the  said  verdict  in  favor  of  the  plaintiff.  To 
the  said  judgment,  on  the  petition  of  the 
defendant,  a  writ  of  error  and  supersedeas 
was  awarded  by  a  judge  of  this  court. 

Harrison,  Burnell  and  Meredith,  for  the 
appellants. 

D.  P.  Strouse,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court.  After  stating  the  case  he  proceeded: 

The  only  question  of  controversy  in  this 
case  is,  whether  the  policy  is  void  by  reason 
of  the  failure  of  the  insured  to  pay  the 
amount  of  the  second  and  last  assessment 
on  his  premium  note;  as  required  by  the 
board  of  directors  of  the  company? 

758  *There  is  no  question  whatever  but 
that,  by  the  express  terms  of  the  pol- 
icy, it  was  stipulated  and  agreed  by  and  be^ 
tween  the  parties  thereto,  that  in  case  oi 
loss  or  damage  by  fire  or  lighting  to  the 
property  therein  insured,  and  the  note  given 
for  the  cash  premium  or  any  part  thereof,  or 
any  assessment  or  assessments  on  the  pre- 
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mtum  note  of  the  assured  shall  remain  unpaid 
and  past  due  at  the  time  of  such  loss  or 
damage,  the  said  policy  shall  be  void  and  of 
no  effect;  and  that,  by  the  express  language 
of  the  application  on  which  said  policy  was 
issued,  which  said  application  was  subscribed 
by  the  plaintiff,  James  S.  Taylor,  the  appli- 
cant, it  was  agreed  by  and  between  the  par- 
ties, that  in  case  of  loss  or  damage  by  fire 
or  lightning  to  the  said  property,  and  the 
note  given  for  the  cash  premium  or  any 
part  thereof,  or  any  assessment  as  aforesaid 
shall  remain  unpaid  and  past  due  at  the 
time  of  such  loss  or  damage,  the  said  policy 
shall  be  veid  and  of  no  effect. 

Nor  is  there  any  question  whatever  but 
that,  by  a  resolution  of  the  board  of  directors 
of  said  company  held  October  10th,  1873.  it 
was,  among  other  things,  resolved,  that  a 
second  and  further  assessment  of  twenty-five 
per  cent,  was  made  on  the  said  plaintiff's  de- 
posit note  of  one  hundred  and  ten  dollars; 
that  on  the  25th  day  of  May,  1874,  a  letter 
was  addressed  and  sent  by  the  secretary  of 
said  company  to  the  said  plaintiff,  James  S. 
Taylor,  at  Gogginsville,  enclosing  a  copy  of 
the  said  resolution  and  other  proceedings  of 
the  said  board,  the  commencement  of  which 
letter  was  in  these  words:  "In  accordance 
with  the  resolutions  appended,  you  are  re- 
quested and  required  to  remit  to  this  office 
(of  Southern  Mutual  Insurance  Comp'y.  No. 
11,  Main  street,  Richmond,  Va.,)  $27.50.  net 
amount  levied  by  second  assessment  on 
your  deposit  note,  No.  5014,  given  for  policy 
of  same  number  for  $110.  Please  re- 
759  mit  *by  check,  draft,  postal  order,  reg- 
istered letter  or  express,  prepaid,  and 
receipt  therefor  will  be  forwarded  to  you;" 
in  which  letter  also  were  included  these 
words:  "your  attention  is  hereby  called  to 
the  following  provisions  of  the  charter  and 
conditions  of  your  policy:  then  followed 
copies  of  sections  5  and  6  of  the  charter,  and 
that  condition  of  the  policy  which  declares  as 
aforesaid  that,  "it  is  hereby  expressly  stipu- 
lated and  agreed  b^"  and  between  the  par- 
ties, that  in  case  of  loss  or  damages  by  fire 
or  lightning  to  the  property  hereby  insured, 
and  the  note  given  for  the  cash  premium  or 
any  part  thereof,  or  any  assessment  or  as- 
sessments on  the  premium  note  of  the  as- 
sured, shall  remain  unpaid  and  past  due  at 
the  time  of  such  loss  or  damage,  this  policy 
shall  be  void  and  of  no  effect;"  and  the  con- 
clusion of  which  letter  was  in  these  words: 
"to  avoid  the  penalties  above  set  forth  you 
are  advised  and  requested  to  remit  at  once 
the  amount  required  of  you.  No  agent  is 
authorized  to  collect  any  assessment  except 
on  receipt  signed  by  the  secretary." 

Nor  is  there  any  question  but  that  the  said 
letter  was  duly  received  by  the  said  Taylor, 
and  that  he  did  not  comply  with  the  request 
therein  contained;  his  testimony  before  the 
jury  on  that  subject  being  in  these  words: 
"I  received  it  (the  letter  aforesaid)  by  due 
course  of  mail.  More  than  30  days  elapsed 
after  I  received  the  notice  before  my  house 
was  burned.  I  never  did  pay  the  amount  of 
this  assssment.  I  did  not  offer  to  pay  it  at 
any  time  within  thirty  days  after  I  received 
the  notice  of  the  assessment." 


Nor  is  there  any  question  but  that  the  said 
Taylor  was  fully  informed  that  it  was  the 
duty  of  the  board  of  directors  to  make  assess- 
ments on  the  deposit  notes  of  the  insured  to 
meet  the  expenses  and  losses  of  the  company; 
that  two  such  assessments  had  been  so  made 
on  the  said  note  of  the  said  Taylor,  one 
790  of  which  ^assessments  had  been  actu- 
ally paid  by  him,  and  the  other  had 
never  been  objected  to  by  him  before  the 
institution  of  this  suit;  but  on  the  contrary 
he  had  always  before  that  time  assented  to 
its  binding  obligation  on  him,  and  been  will- 
ing to  pay  it;  a  letter  having  been  written 
at  his  request,  on  the  8th  day  of  July.  1874, 
by  G.  H.  T.  Greer,  cashier  of  the  Franklin 

i  bank.  Rocky  Mount,  Va.,  to  the  Southern 
Mutual    Insurance  Company,  Richmond,  Va., 

•  which  letter  was  read  in  evidence  to  the 
jury  on  the  trial  of  this  cause,  and  is  in  the 
words  and  figures  following,  to  wit: 

"Dear  Sir: 

"At  request  of  Mr.  James  S. 
Taylor,  I  enclose  check  on  Planter's  Nat. 
Bank  for  $30,  to  pay  assessment  on  his  pol- 
icy. In  doing  so,  I  have  to  say  that  Mr.  Tay- 
lor's house  was  burned  on  the  5th  instant, 
but  I  hope  that  the  payment  of  the  amount  of 
assessment,  even  at  this  time,  will  be  all 
right,  as  the  company  loses  nothing  thereby, 
as  it  had  the  payment  of  the  premiums  per- 
fectly assured,  and  by  the  payment  of  the 
amount  above,  it  gets  all  it  could  have  got- 

!  ten.  Mr.  Taylor's  failure  to  pay  sooner,  was 
pure  negligence,  as  he  is  a  man  of  property, 

!  but  engrossed  in  farming  forgot  to  pay.  He 
does  not  know  the  exact  amount  of  the  as- 
sessment,  but    I    suppose   the   $30   will    be 
enough.  Please  answer  as  soon  as  possible. 
"Very  resp'y, 

G.  H.  T.  Greer.  Cas." 

The  company  refused  to  receive  the 
money  thus  sent  to  it,  and  insisted  that  the 
said  policy  had  become  void  and  of  no  ef- 
fect by  the  default  of  the  said  Taylor  in 
complying  with  its  terms  and  conditions, 
and  refused  to  pay  to  him  the  amount 
761  of  the  insurance  or  any  part  *thereof. 
He  therefore  brought  this  action  to 
recover  the  same. 

The  case  was  tried  upon  the  genera^l  issue. 
There  was  a  demurrer  to  the  evidence  by 
the  defendant,  in  which  the  plaintiff  joined. 
The  jury  found  a  conditional  verdict,  in  the 
usual  form  in  such  cases;  and  the  court  ren- 
dered judgment  thereon  in  favor  of  the 
plaintiff,  for  the  amount  of  the  insurance 
with  interest  and  costs. 

Is  there  any  error  or  not  in  that  judgment? 
Whether  there  be  or  not  depends  upon 
whether  the  second  assessment  of  twenty-five 
per  centum,  made  by  the  board  of  directors 
on  the  plaintiff's  premium  note  of  one  hundred 
and  ten  dollars,  in  the  payment  of  which 
assessment  default  was  made  by  him,  was 
made  by  the  said  board  fraudulently  or  not; 
or  with  or  without  power  to  make  it;  and 
whether  the  fact  so  appears  in  the  record? 

If  it  appear  in  the  record  that  the  said  as- 
sessment was  made  by  the  said  board  fraud- 
ulently, or  without  power  to  make  it,  then 
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there  is  nb  error  in  the  judgment,  and  it 
must  be  ai&rmed.  But  if  it  do  not  so  ap- 
pear, then  there  is  error  in  the  said  judg- 
ment, and  the  same  must  be  reversed. 

The  court  is  of  opinion  that  it  does  not  so 
appear,  and  therefore  that  the  judgment 
must  be  reversed  and  judgment  rendered 
for  the  defendant  upon  the  demurrer  and 
evidence. 

There  is  not  a  particle  of  evidence  in  the 
record  tending  to  show  that  there  was  any 
fraud  on  the  part  of  the  said  board  of  direct- 
ors or  any  of  th«m  in  making  the  said  as- 
sessment. The  board  which  made  it  con- 
sisted of  W.  C.  Carrington,  president,  and 
Dr.  H.  G.  Davidson,  J.  H.  Martin,  Dr.  J.  G. 
Cabell,  Dr.  Hunter  McGuire,  and  the  secre- 
tary. They  constituted  the  board  on  the  10th 
day  of  October,  1873,  when  the  said 
768  ^second  assessment  was  originally 
made;  and  also  on  the  7th  day  of  Feb- 
ruary, 1874,  when  the  order  previously  made 
on  the  subject  was  altered  and  amended.  If 
it  be  proper  for  us  to  speak  from  our  per- 
sonal knowledge  of  the  character  of  these 
gentlemen,  we  might  express  the  opinion 
that  they  were  incapable  of  acting  fraudu- 
lently as  members  of  the  said  board.  Nor 
does  it  appear  from  the  record  that  the  said 
assessment  was  improperly  made,  or  made 
when  there  was  no  occasion  therefor,  in  the 
execution  of  the  purposes  for  which  the  said 
company  was  chartered  and  organized. 

The  company  was  a  "Mutual  Insurance 
Company,"  composed  of  the  insured  them- 
selves, each  one  of  whom  was  a  member  of 
the  company.  The  directors  are  the  repre- 
sentatives of  the  members  of  the  company, 
being  elected  by  them.  The  presumption 
therefore  is,  in  the  absence  of  evidence  to 
the  contrary,  that  the  acts  of  the  board  of 
directors  are  free  from  any  just  ground  of 
objection. 

The  property  in  this  case  was  insured  for 
the  sum  of  $2,200 ;  two  thousand  being  for  the 
building  and  two  hundred  for  the  piano. 
The  judgment  recovered  was  for  the  whole 
sum,  with  interest  and  costs.  The  insurance 
was  on  the  1st  day  of  March,  1871,  and  for 
five  years  therefrom.  The  insured  under- 
stood perfectly  the  charter  of  the  company 
and  the  terms  of  the  policy  of  insurance  and 
the  conditions  thereto  annexed.  He  made 
no  objection  to  any  of  them,  but  elected  to 
have  his  property  insured  by  that  company, 
and  thus  to  become  a  member  of  it.  The 
consideration  of  the  insurance  was.  the  pay- 
ment of  a  policy  fee  of  $2.50,  and  a  cash 
premium  of  $44,  and  the  execution  and  de- 
livery of  a  deposit  note  for  $110,  which  was 
subject  to  the  assessments  of  the  board  of 
directors  to  meet  the  losses  and  expen- 
768  ses;  any  surplus  of  which  that  *might 
remain  at  the  expiration  of  the  term 
of  the  insurance  was  to  be  returned  to 
the  insured.  One  assessment  was  after- 
wards made  and  paid,  being  25  per  centum 
of  the  deposit  note,  amounting  to  $27.50. 
Another  assessment  of  the  same  amount 
was  afterwards  made  by  the  board  of  di- 
rectors, of  which  due  notice  was  given  to 
the  assured,  who  made  not  the  slightest  ob- 


jection thereto,  but  failed  to  pay  it  in  doe 
time,  though  he  was  warned  in  writing  by 
the  secretary  of  the  company  at  the  ttac  d 
making  the  demand,  of  the  consequences  of 
default.  After  setting  forth  ail  the  particu- 
lars of  the  demand  in  the  body  of  his  letter, 
the  secretary  thus  concludes  it:  "To  avoid 
the  penalties  above  set  forth,  you  are  advised 
and  requested  to  remit  at  once  the  amonot 
required  of  you,"  &c.  Notwithstanding  wbicb 
he  failed  to  remit  it,  and  even  failed  to 
make  any  reply,  written  or  oral,  to  the  de- 
mand. Had  he  complied  with  the  request 
and  paid  the  second  assessment,  his  wboie 
payments  on  account  of  the  insurance  wonld 
together  have  amounted  to  about  one  hns- 
dred  dollars;  in  consideration  of  which  he 
;  would  at  once  have  received  the  whole  amoant 
insured,  two  thousand  two  hundred  dollars 
After  the  loss  of  the  property  insured,  be 
offered  to  pay  the  amount  of  the  second  as- 
sessment, and  in  the  letter  of  Mr.  Greer  en- 
closing a  check  for  the  money,  he  said:  "Mr. 
Taylor's  failure  to  pay  sooner  was  pure  neg- 
ligence, as  he  is  a  man  of  property,  but  en- 
grossed in  farming  forgot  to  pay."  The 
company  refused  then  to  accept  the  payment 
and  insisted  that  the  policy  had.  by  its  express 
terms,  become  void  and  of  no  effect,  by  the 
failure  of  the  insured  to  pay  in  due  time. 

The  present  suit  was  therefore  then  brought 
by  the  insured  against  the  company;  and 
was  brought  not  in  the  city  of  Richmond 
where  the  company  was  located,  and  where 
all  their  books  were,  and  where  they 
764  transacted  *all  their  business,  bat  in 
the  distant  county  of  Franklin,  the 
place  of  residence  of  the  insured,  in  which  by 
law,  the  action  could  be  brought.  In  that 
action  the  assured,  for  the  first  time,  raised 
the  objection  that  the  assessment  was  not 
duly  made ;  that  there  was  no  occasion  for  it 
to  raise  the  means  for  payment  of  the  losses 
and  expenses  of  the  company;  and  raised  it 
under  the  general  issue.  He  might  at  any 
time,  if  he  had  any  doubt  about  the  correct- 
ness of  the  assessment,  have  called  at  the 
office  of  the  company  in  Richmond,  exam- 
ined their  books  and  papers,  and  satisfied 
himself  therefrom,  and  from  explanation,  if 
necessary,  by  the  officers  of  the  company, 
of  the  correctness  of  the  assessment.  But  he 
failed  to  do  so;  and  the  company  could  not 
of  course  carry  all  their  books  and  papers 
from  Richmond  to  Franklin  county,  and  pro- 
duce them  on  the  trial,  with  somebody  to 
explain  them — and  all  this  for  the  purpose 
of  showing  their  right  to  the  amount  of  the 
second  assessment  of  $27.50.  There  were 
two  trials  of  the  case.  On  the  first  there 
was  a  hung  jury — on  the  second  there  was 
a  verdict  for  the  plaintiff;  or  rather  a  spec- 
ial verdict,  on  which  judgment  was  ulti- 
mately rendered  for  the  plaintiff,  and  that 
is  the  judgment  to  which  the  writ  of  error 
in  this  case  was  awarded. 

A  great  many  books  and  cases  were  re- 
ferred to  by  the  learned  counsel  in  the  ar- 
gument of  the  case  before  this  court,  which 
or  most  of  which  we  have  examined;  but  we 
do  not  deem  it  n-^essarv  to  notice  them  in 
detail  in  this  opinion.  There  are  few  or  no 
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cases  on  the  subject  in  this  court,  and  those 
decided  by  the  courts  of  other  States,  are 
generally  affected,  more  or  less,  by  the  leg- 
islation of  the  States  in  which  they  occurred. 
It  is  perhaps  enough  to  say  on  this  subject, 
that  we  have  seen  no  case  which  can  be  con- 
sidered as  authority  in  conflict  with 
765  the  foregoing  opinion,  or  any  *part 
thereof.  We  are  therefore  for  revers- 
ing the  judgment  of  the  court  below,  as 
before  stated. 

ANDERSON,  J.,  was  not  prepared  to 
concur  in  or  dissent  from  the  opinion  of 
Moncure,  P. 

The  judgment  was  as  follows: 
This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
said  judgment  is  erroneous.  Therefore  it  is 
considered  that  the  same  be  reversed  and  an- 
nulled, and  that  the  plaintiff  in  error  recover 
against  the  defendant  in  error  its  costs  by 
it  expended  in  the  prosecution  of  its  super- 
sedeas aforesaid  here;  and  this  court  pro- 
ceeding to  give  such  judgment  as  the  said 
circuit  court  ought  to  have  given,  is  further 
of  opinion  that  the  law  arising  upon  the 
plaintiff's  demurrer  to  the  defendant's  evi- 
dence is  for  the  plaintiff,  and  that  the  said 
evidence  is  not  sufficient  in  law  to  maintain 
the  issue  joined  on  the  part  of  the  defendant. 
Therefore  it  is  further  considered  that  the 
defendant  take  nothing  by  his  bill;  that  the 
plaintiff  go  thereof  without  day  and  recover 
against  the  defendant  in  error  (the  plaintiff 
in  the  court  below)  its  costs  by  it  about  its 
defence  in  the  said  circuit  court  expended. 
Judgment  reversed. 


766  *Poindexter  v.  The  Commonwealth.* 

January  Term,   1880,  Richmond. 

1.  Venire  Faclaa — SiilBelencF*t — Upon  an  in- 
dictment of  P  for  the  murder  of  C,  before  the  jury 
is  called  the  prisoner  moves  the  court  to  quash  the 
venire  facias,  and  return  thereon,  for  errors  and 
irregularities    appearing   thereon;     the   only   ground 

•NoTS  FaoM  Ofmcial  AddiYiok. — This  and  the 
next  two  cases  should  have  appeared  in  32  Gratt. 

tCrlmlnal  LsiW — ^Venire  Facias — ^Remote- 
nesii. — The  ruling  of  the  court  in  the  principal  case 
as  to  the  sufficiency  of  the  writ  is  cited  with  approval 
in  Baccigalupo  v.  The  Commonwealth,  33  Gratt.  807; 
Albert  Mitchell  v.  The  Commonwealth,  33  Gratt.  845. 
See  also  Whitehead  v.  The  Commonwealth,  19  Gratt. 
640. 

Failure  to  comply  with  the  statute  requiring  the 
jurors  to  be  summoned  "remote  from  the  place  where 
fhe  offence  is  charged  to  have  been  committed,**  has 
been  held  fatal  error.  Whitehead  v.  Comm.,  19 
Gratt.   640. 

In  Lawrence  v.  Comm.,  81  Va.  484,  the  word  "re- 
mote" was  held  to  a  relative  term  depending  on  the 
dennty   of   the    population   of  the    particular   locality. 

In  Craft  v.  Comm.,  24  Gratt.  602,  all  parts  of  the 
county  outside  of  the  corporate  limits  were  held  remote. 


of  error  is  that  the  act  requires  the  jurors  to  be 
summoned,  &c.,  "remote  from  the  place  where  the 
offence  is  charged  to  have  been  committed;"  and 
the  language  of  the  venire  facias  is — "where  the 
felony  was  cemmitted."     Held:    This  was  no  error. 

2.  Same — Saaae. — A  jury  not  having  been  obtained 
from  the  twenty-four  persons  summoned  under  the 
first  venire  facias,  a  tales  is  issued  directing  the  per- 
sons named  by  the  judge  to  be  summoned — "who 
reside  remote  from  the  place  where  the  felony  was 
committed."  Held:  The  introduction  of  these 
words  into  the  tales,  if  not  required  by  t^e  statute, 
is  in  accordance  with  the  policy  of  the  law,  and 
does  not  invalidate  the  venire.  And  in  a  venire 
facias  sent  to  a  distant  city,  the  insertion  of  these 
words  is  immaterial. 

8.  Evldeaee — Admissibility.— After  the  Com- 
monwealth had  introduced  evidence  of  the  affray  at 
the  factory  of  Childrey,  which  occurred  between  11 
and  12  o'clock,  where  C  had  come  to  see  P,  the 
ComQionwealth  asked  the  witness  whether  he  had 
any  conversation  on  that  morning  with  P  concern- 
ing any  diiKculty  between  himself  and  deceased,  oc- 
curring that  morning,  and  if  so,  what  was  it?  To 
which  question  and  answer  thereto,  the  prisoner  ob- 
jected. And  the  attorney  for  the  Commonwealth 
announced  that  he  intended  to  follow  the  question 
up  by  evidence  that  the  prisoner  had  conspired  with 
another  on  the  morning  of  the  homicide  to  whip 
th«  deceased.  The  court  overruled  the  objection, 
and  the  witness  stated  what  the  prisoner  told 

707  him  of  a  difHcuIty  he  had  *had  with  C,  and 
that  he  had  whipped  him.  Heu>:  It  was 
competent  evidence. 

4.  Same — Same. — It  having  been  proved  that  C  had 
come  to  the  factory  of  Childrey  between  11  and  12 
o'clock,  and  demanded  an  apology  from  P,  which  P 
refused  to  give,  and  thereupon  C  had  attacked  P 
with  a  cane,  and  P  had  shot  him,  the  Common- 
wealth offered  evidence  to  prove  the  particulars  of 
an  assault  made  by  the  prisoner  on  the  deceased  at 
the  store  of  Wingo  &  Co.,  where  C  was  employed, 
between  9  and  10  o'clock  of  the  same  day  of  the 
homicide  at  Chil drey's,  in  which  the  accused  beat 
the  deceased.  Held:  The  occurrences  were  so  con- 
nected that  the  evidence  of  what  occurred  at  the 
store  of  Wingo  &  Co.   was  competent. 

5.  Trial— Jurors — Objeetlons  after  Verdict.^ 
— The  objection  to  a  juror  that  he  was  not  a  com- 


ISame — Jurors — Competencj' — Objection. 

— Under  Code  1873,  ch.  158,  20,  objection  to  juror 
for  disability  created  by  the  constitution,  comes  too 
late  after  verdict.  Puryear  v.  The  Commonwealth, 
83  Va.  51,  citing  principal  case;  Hite  v.  Common- 
wealth, 96  Va.  495;  Simmons  &  Winch,  v.  McConnell, 
86  Va.  494.  Nor  can  objection  be  made  after  the 
juror  is  sworn,  unless  by  leave  of  court  Spurgeon 
V.  The  Commonwealth,  86  Va.  652. 

See  generally  on  this  question  4  Min.  Inst  (2nd 
Ed.)  738;  12  Knc.  of  PI.  &  Pr.  437;  Code  of  1887, 
II  3155,  4048;  Tooel  v.  The  Commonwealth,  11  Leigh 
714;  Thompson  v.  The  Commonwealth,  8  Gratt.  637; 
Dil worth  v.  The  Commonwealth,  12  Gratt.  689;  Bris- 
tow  V.  The  Commonwealth,  15  Gratt  634;  Reynolds 
v.  Richmond,  etc..  Ry.  Co.,  92  Va.  400;  Gray  v. 
The  Commonwealth,  92  Va.  772;  Hendrick  v.  Comm.^ 
5    Leigh   707;    Montague  v.   Comm.,   10   Gratt.   767. 

Same  —  M  nrder  —  Provocation  —  Instmc-* 
tlon. — ^In  Honesty  v.  The  Commonwealth,  81  Va. 
296;  it  was  held  not  error  to  give  an  instruction  to 
the   iary    that    "to    render    provocation    a   defence   to 
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pctent  juror,  because  be  had  not  paid  his  capiution 
tax  of  the  previous  year,  comes  too  late  after  a 
rerdict  of  conviction  in  a  criminal  trial;  and  is  not 
good  ground  for  setting  aside  t^e  verdict,  jtnd 
granting  a  new  trial  to  the  prisoner. 
6.  Case  at  Bar. — Upon  the  facts  in  this  case  the 
prisoner  was  properly  convicted  of  voluntary  man- 
slaughter. 

At  the  March  term,  1879,  of  the  hustings 
court  of  the  city  of  Richmond,  John  E.  Poin- 
dcxter  was  indicted  for  the  murder  of  Char- 
les C.  Curtis.  He  was  tried  in  May  and  the 
jury  found  him  guilty  of  voluntarjr  man- 
slaughter, and  fixed  the  term  of  his  impris- 
onment in  the  penitentiary  at  two  years; 
and  the  court  sentenced  him  accordingly. 
And  thereupon  the  prisoner  applied  to  this 
court  for  a  writ  of  error  and  supersedeas; 
which  was  allowed. 

In  the  progress  of  the  trial  the  prisoner 
took  a  number  of  exceptions  to  rulings  of  the 
court;  all  of  which  are  set  out  in  the  opin- 
ion   of  the  court  delivered  by  Judge  Moncure. 

Wm.  L.  Royall  and  John  B.  Young,  for 
the  prisoner. 
The  Attorney-General,  for  the  Common* 
wealth. 

788  *MONCURE,  P.,  delivered  the 
opinion  of  the  court. 

This  case  has  been  argued  with  great 
ability  by  the  counsel  on  both  sides.  We 
listened  to  the  argument  very  attentively  and 
anxiously,  have  considered  it  very  maturely, 
and  have  agreed  in  an  opinion  in  the  case; 
which  opinion  we  will  now  proceed  to  deliver. 
We  will  dispose  of  the  several  assignments  of 
error  in  the  order  in  which  they  are  made  in 
the  petition  for  a  writ  of  error  in  the  case: 

1.  The  first  assignment  of  error  is:  that 
the  hustings  court  erred  in  overruling  the 
petitioner's  several  motions  to  quash  the 
original,  and  each  of  the  other  writs  of  ve- 
nire facias,  issued  on  the  trial  of  the  case, 
which  constitute  the  subjects  of  his  first, 
second  and  third  bills  of  exceptions  re- 
ferred to  in  the  said  petition. 

In  the  first  bill  of  exceptions,  it  is  stated 
that  on  the  trial  of  the  cause,  before  the  jurors 
were  called,  the  prisoner  moved  the  court  to 
quash  the  writ  of  venire  facias,  and  the  return 
thereon,  for  errors  and  irregularities  appear- 
ing thereupon,  and  in  this  connection,  ob- 
jected to  the  list  furnished  by  the  judge  to 
the  sergeant  of  the  jurors  to  be  summoned 
under  said  writ,  on  the  ground  that  said  list 
was  not  made  according  to  law.  Then  follow 
in  said  bill  a  copy  of  said  writ  and  the  return 
thereon  and  the  said  list  and  certificate  of  the 
clerk  thereto,  which  need  not  be  here  repeated. 
The  venire  facias  commanded  the  sergeant  of 
the  city  of  Richmond  to  "cause  to  come  before 
the  judge  of  the  hustings  court  of  the  city  of 
Richmond,  at  the  court-house  thereof,  on  the 
17th  day  of  April,  1879,  twenty-four  persons 

murder  in  the  first  degree,  it  must  be  shown  that 
the  prisoner,  at  the  time  of  the  fatal  blow,  was  de- 
prived of  the  power  of  self-control  by  provocation  he 
had  received,  and  that  in  deciding  whether  this  was 
the  case,  all  the  circumstances  must  be  considered." 
Citing  the  principal  case. 


of  your  corporation,  to  be  taken  from  a  list 
furnished  by  the  judge  of  safd  court,  and 
who  reside  remote  from  the  place  where  the 
felony  was  committed,  and  who  are  qualified 
in  other  respects  to  serve  as  jurors,  of 

769  which  John  E.  Poindexter  stands  •in- 
dicted,"  &c.    But  the   court    overruled 

said  motion  to  quash,  and  said  objection  to 
said  list,  and  directed  the  jurors  to  be  called 
who  were  summoned  under  the  same;  to 
which  rulings  of  the  court  the  prisoner  ex- 
cepted, and  tendered  his  said  bill  of  excep- 
tions; which  the  court  signed,  sealed  aad 
enrolled  accordingly. 

The.  said  court  manifestly  did  not  err  in 
the  rulings,  or  any  other  of  them,  referred 
to  in  the  said  first  bi41  of  exceptions. 

In  the  second  bill  of  exceptions,  it  i* 
stated  that  on  the  trial  of  the  cause,  before 
the  jurors  summoned  under  the  writ  of  venire 
facias  which  issued  on  the  17th  day  of  April 
1879,  the  prisoner  by  his  counsel  moved  the 
court  to  quash  the  said  writ  of  venire  facias 
and  return  thereon,  for  errors,  defects  and 
irregularities  apparent  thereon.  The  said 
writ  and  return  thereon  are  inserted  in  the 
said  second  bill.  The  said  writ  commanded 
the  said  sergeant,  to  "cause  to  come  before 
the  judge  of  the  hustings  court  of  the  city  of 
Richmond,  at  the  courthouse  thereof,  on  the 
18th  day  of  April,  1879,  two  hundred  persons 
of  your  corporation,  to  be  taken  from  a  list 
furnished  by  the  judge  of  said  court,  and 
who  reside  remote  from  the  place  where  the 
felony  was  committed,  and  who  are  qualified 
in  other  respects  to  serve  as  jurors,  of 
which  John  E.  Poindexter  stands  indicted, 
&c.  And  in  this  connection  it  is  certified 
(in  the  said  second  bill),  that  the  list  fur- 
nished by  the  judge  to  the  officer,  in  confor- 
mity to  the  direction  of  said  writ,  contained 
the  names  of  two  hundred  persons  to  be 
summoned  as  aforesaid.  But  the  court  over- 
ruled the  said  motion  to  quash;  to  which 
decision  of  the  court  the  prisoner  excepted. 
and  tendered  his  said  bill  of  exceptions 
thereto,  which  was  signed,  sealed  and  en- 
rolled accordingly. 

770  ♦The  objection  made  to  the  venire 
facias  set  out  in  the  second  bill  of  ex- 
ceptions is:  that  it  contains  the  words,  "and 
who  reside  remote  from  the  place  where  the 
felony  was  committed,"  which  ?re  not  in 
that  part  of  the  act  of  the  general  assembly 
under  which  the  said  venire  facias  was  is- 
sued; and  it  is  contended,  that  the  inser- 
tion of  the  said  words  in  the  said  venire 
facias,   rendered   it   fatally   defective. 

The  act  in  question  is  section  4,  on  page 
340,  of  the  Acts  of  Assemblv  of  1877-7S: 
which,  or  so  much  of  it  as  need  be  here 
stated,  is  as  follows;  "In  a  case  where  the 
punishment  may  be  death,  the  writ  of  venire 
facias  shall  require  the  officer  to  summon  24 
persons  in  the  manner  provided  in  section 
three  of  this  chapter:  and  in  any  case  of 
felony,  where  a  sufficient  number  of  jurors 
for  the  trial  of  the  case  cannot  be  had  fr^m 
those  summoned  and  in  attendance,  the 
court  may  direct  another  venire  facias,  and 
cause  to  be  summoned  from  the  bystanders, 
or  from  a  list  to  be  furnished  by  the  court,  5o 
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many  persons  as  may  be  deemed  necessary 
to  complete  the  jury." 

The  venire  facias  which  is  first  to  be  is- 
sued under  the  said  fourth  section  is  ex- 
pressly required  to  contain  the  words:  "re- 
sidini:  remote  from  the  place  where  the  of- 
fence is  charged  to  have  been  committed." 
The  direction  contained  in  the  same  section, 
for  the  issuing  of  another  venire  facias  in  the 
same  case,  if  necessary,  follows  immediately, 
and  without  a  full  stop,  but  only  a  semicolon, 
the  direction  in  regard  to  the  issuing  of  the 
first  venire  facias.  It  does  not  repeat  the 
words  in  question  expressly  used  previously 
in  the  same  section.  But  if  it  does  not  imply 
th^t  the  persons  to  be  summoned  under  the 
subsequent  venire  facias  are  to  possess  the 
same  qualification  in  that  respect  with  the 
persons  directed  to  be  summoned  under  the 
first  venire  facias,  it  certainly  does  not  im- 
ply   that    they    are    not    to    possess 

771  *such  qualification.    The  words  of  that 
part  of  the  section  are,  "the  court  may 

direct  another  venire  facias,  and  cause  to 
be  summoned  from  the  bystanders,  or  from 
a  list  to  be  furnished  by  the  court,  so  many 
persons  as  may  be  deemed  necessary  to 
complete  the  jury."  If  it  be  not  implied  by 
these  expressions,  (and  we  do  not  mean  to 
say  that  it  is),  that  the  jury  is  to  be  com- 
pleted of  persons  possessing  the  same  qual- 
ification in  regard  to  residence  prescribed  as 
to  persons  directed  to  be  summoned  under 
the  first  venire  facias,  can  the  contrary  be 
thereby  implied?  Can  remoteness  of  resi- 
dence from  the  place  where  the  offence  is 
charged  to  have  been  committed,  be  any 
valid  ground  of  objection  to  a  person  sum- 
moned from  the  bystanders,  or  from  a  list 
to  be  furnished  by  the  court  for  the  purpose 
of  completing  the  jury?  In  making  out  a  list 
of  persons  under  the  said  fourth  section,  from 
which  are  to  be  summoned  so  many  persons 
as  may  be  deemed  necessary  to  complete  the 
jury,  as  aforesaid,  is  it  any  just  ground  of 
objection  to  a  person  put  upon  that  list, 
that  he  resides  remotely  from  the  place 
where  the  offence  is  charged  to  have  been 
committed?  If  the  court  in  making  out  the 
list,  has  to  choose  between  persons  residing 
remotely  from  the  said  place  or  in  the  im- 
mediate vicinage,  is  it  any  just  ground  of 
objection  to  the  action  of  the  court  in  that 
respect,  that  it  pursued  the  declared  policy 
and  command  of  the  law  in  regard  to  the  first 
venire  facias,  and  chose  the  persons  residing 
remotely  from  the  said  place?  Or  if  the  of- 
ficer, in  summoning  persons  named  in  said 
list,  is  influenced  in  making  his  selection,  by 
the  same  policy  and  command  of  the  law, 
can  it  be  a  just  ground  of  objection  to  his 
conduct  that  he  did  so?  In  this  case,  the 
court  named  two  hundred  persons,  exactly 
the  number  required  to  be  named  in  the 
list,  and  the  officer  was  required  to  summon 
the  whole  number  named;  so  that  he 

772  had   to   *make   no    selection,   and    the 
question  therefore  does  not  arise  as  to 

him.  Whether  the  court,  in  making  out  the 
list,  made  any  such  selection,  or  had  any 
opportunity  of  doing  so,  the  record  does 
not  inform  us.   But  it  is  a  wholly  immaterial 


question,  and  it  is  no  valid  gromad  of  ob- 
jection to  the  second  venire  facias  afore- 
said that  it  contains  the  words:  ''and  who 
reside  remote  from  the  place  where  the 
felony  was  committed." 

The  said  court  therefore  manifestly  did 
not  err  in  its  rulings  referred  to  in  the  said 
second   bill   of   exceptions. 

In  the  third  bill  of  exceptions,  it  is  stat- 
ed, that  on  the  return  of  the  sergeant  upon 
the  two  writs  of  venire  facias  which  were 
issued  in  this  cause  on  the  18th  day  of  April, 
1879,  directing  him  to  summon  jurors  from 
Alexandria  and  Fredericksburg,  and  before 
calling  the  jurors  under  said  writs,  the  pris- 
oner by  his  counsel  moved  the  court  to  quash 
the  said  writs,  and  each  of  them,  and  challen- 
^d  the  array  of  jurors  summoned  under  the 
same,  upon  the  grounds  that  the  said  writs 
were  issued  without  authority  of  law  and 
are  also  illegal  and  void  for  errors,  irregular- 
ities and  imperfections  upon  the  face  thereof 
and  the  returns  thereon.  Then  follow,  in 
said  bill,  a  copy  of  said  writs  and  the  returns 
thereon.  In  one  of  the  said  writs  the  ser- 
geant was  commanded  to  cause  to  come 
before  the  judge  of  the  hustings  court  of  the 
city  of  Richmond,  at  the  courthouse  thereof, 
on  the  21st  day  of  April,  1879,  twenty-five 
persons  of  the  city  of  Alexandria,  each  one 
of  whom  is  twenty-one  years  of  age,  and  who 
are  in  other  respects  qualified  to  serve  as 
jurors,  and  who  reside  remote  from  the  place 
where  the  felony  was  committed  of  which 
John  E.  Poindexter  stands  indicted,  to  rec- 
ognize on  their  oaths  whether  the  said  Poin- 
dexter be  guilty  of  the  felony  aforesaid  or 
not,"  &c.    The  other  of  the  said  two  writs 

was  to  the  same  effect  and  in  the 
778    *same  form,  except  that  it  applied  to 

Fredericksburg,  instead  of  Alexandria. 
These  writs  were  duly  returned  by  the  said 
sergeant  or  his  deputy,  with  the  names  of 
the  persons  endorsed  thereon  who  had  been 
summoned  by  him,  in  accordance  with  the 
said  writs  respectively;  it  being  stated  tn 
the  returns  on  said  writs  that  the  said  per- 
sons were  so  summoned  by  him.  But  the 
court  overruled  the  said  challenge  and  mo- 
tion to  quash,  and  directed  the  call  of  the 
jurors  under  the  said  writs  to  be  proceeded 
with;  to  which  opinion  and  decision  of  the 
court,  the  prisoner  by  his  counsel  excepted, 
and  tendered  his  said  bill  of  exceptions; 
which  the  court  signed,  sealed  and  enrolled 
accordingly. 

The  said  court  did  not  err  in  the  rulings 
on  any  of  them  referred  to  in  the  said  third 
bill  of  exceptions.  The  said  court  was  au- 
thorized by  law  to  order  the  said  writs  to 
be  issued  when  it  did,  and  the  said  writs 
were  leeral  and  valid,  in  form  and  substance. 
The  only  objection  made  to  them  seems  to 
be,  that  they  command  the  sergeant  to  sum- 
mon persons  as  jurors  "who  reside  remote 
from  the  place  where  the  felony  was  com- 
mitted, of  which  John  E.  Poindexter  stands 
indicted."  If  these  words  can  have  anv 
meaning  or  effect,  in  the  connection  in  which 
they  are  here  used,  we  have  already  shown 
that  they  are  in  accordance  with  the  declar- 
ed policy  and  spirit  of  the  law,  and  are  there- 
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fore  unobjectionable.  If  they  have  no  mean- 
ini:  or  effect  in  the  said  connection;  if  all 
persons  residing  in  Alexandria  and  Freder- 
icksburg respectively,  reside  remotely  from 
the  place  where  the  said  felony  was  com- 
mitted, then  all  such  persons  were  equally 
competent  and  eligible  in  that  respect  to 
serve  as  jurors  in  the  trial  of  the  said  felony, 
and  the  words  in  question  are  wholly  use- 
less, and  do  not  at  all  aflFect  the  other  por- 
tions of  the  said  writs,  which  must  have 
preciselv  the  same  effect  as  if  the  said 

774  word's   nad  not  been   *inserted  in  the 
writs.  The  maxim,  utile  per  inutile  non 

vitiatur,  applies  to  such  a  case. 

We  think  there  is  nothing  in  Wash's  case, 
16  Gratt.  530,  or  in  Whitehead's,  case  19  Id. 
640 — which  cases  were  cited  and  relied  on  by 
the  counsel  for  the  plaintiff  in  error — which 
is  in  conflict  with  anything  that  has  been 
said  in  this  opinion;  and  that  it  is  unnec- 
essary to  state  here,  the  points  or  any  of 
them  decided  in  those  cases  or  either  of  them. 

2.  The  second  assignment  of  error  is  in 
these  words:  "The  admission  by  the  court 
of  evidence  of  the  fact,  that  a  prior  difficulty 
had  occurred  between  your  petitioner  and 
said  Curtis  on  the  same  morning  on  which 
the  killing  of  the  latter  by  the  former  oc- 
curred, which  forms  the  subject  of  the  in- 
dictment, and  for  which  latter  alone  your 
petitioner  was  legally  on  trial." 

This  assignment  of  error  depends  upon  the 
fourth  and  fifth  bills  of  exceptions;  the 
substance  of  which  so  far  as  material  to 
the  present  enquiry  will  be  now  stated. 

In  the  fourth  bill  of  exceptions  it  is  stated, 
"that  on  the  trial  of  the  cause,  the  Common- 
wealth introduced  a  witness  by  the  name  of 
Allen  M.  Lyon,  who  testified  as  follows:" 
Then  follows,  in  the  said  bill,  the  testimony 
of  the  said  witness,  the  substance  of  which, 
so  far  as  seems  to  be  material  to  be  set  out 
here,  is  as  follows:  "I  was  present  at  the 
shooting  of  Charles  C.  Curtis  by  the  pris- 
oner. It  occurred  between  11  and  12  o'clock, 
in  the  morning  of  the  3d  of  March,  1879,  at 
Child rcy's  factory,  corner  of  24th  and  Main 
streets,  in  the  city  of  Richmond."  The  wit- 
ness then  proceeded  to  describe  the  situation 
of  the  office  in  which  the  shooting  occurred. 
"The  prisoner  was  a  clerk  in  my  office.  I 
was  sitting  in  the  front  office  with  my  back 
to  a  partition,  near  the  door  leading  into  the 
next   office,  where  Mr.  Poindexter   was. 

775  In  that  partition  there  is  *a  window.  I 
saw  the  two    gentlemen    enter    at  the 

Main  street  entrance.  Young  Mr.  Wilson 
and  I  were  in  there.  He  was  in  the  corner 
next  the  street.  I  said,  *How  are  you,  Mc- 
Guire?*  Curtis  came  in  first.  McGuire  asked 
where  Poindexter  was.  I  nodded  my  head  to 
the  door  leading  to  the  inner  office  and  said, 
*He  is  in  there.'  The  window  it  about  four 
feet  high.  There  is  no  glass  to  it,  but  a 
frame  for  a  wire  screen,  but  it  was  not  up. 
You  can  converse  from  one  room  to  the 
other  and  can  easily  hear  what  is  going  on. 
I  was  sitting  there,  as  I  have  described,  and  I 
saw  Curtis  go  up  to  the  window,  almost 
immediately  after  they  entered,  and  ask 
Poindexter  a  question,  which  I  did  not  under- 


stand at  the  moment;  and  Poindexter  re- 
plied, 'You  can't  get  one.*  Curtis  immedi- 
ately passed  across  my  feet,  through  the 
door,  and  into  the  room  where  Poindexter 
was.  Some  remark  attracted  my  attention, 
I  don't  know  what  it  was;  and  I  jumped  up 
and  went  into  the  inner  office.  Mr.  Curtis  had 
stopped,  and  was  standing  with  his  stick  up- 
raised. Mr.  Poindexter  had  the  pistol  in  his 
hand,  and  said.  'If  you  strike  me  with  that 
stick,  I  will  shoot  you.*  McGuire  then  said, 
'Hit  him,  hit  him;  knock  him  in  the  head 
knock  him  in  the  head.'  Curtis  immediate]? 
advanced  and  struck  him.  Poindexter  firing 
the  strilcing  and  firing  continuing,  until  Cur- 
tis fell.  I  was  standing  against  the  door."  Wit- 
ness was  shown  the  pistol,  and  described 
the  wounds  in  the  body  and  head  of  the  de- 
ceased. He  stated  that  Curtis'  back  was  to  him, 
about  eight  feet  distant.  That  Poindexter  was 
facing  towards  witness,  and  seven  or  eight 
feet  further  from  witness  than  was  Curti«. 
Witness  also  described  the  location  of  the 
furniture  in  the  room.  Both  of  the  rooms  arc 
about  fifteen  feet  long  and  eleven  feet  wide. 
The  width  of  the  room,  in  the  clear, 

776  was  stated  to  be  about  six  feet  *one 
and  a   half  inches   between   two   long 

desks  running  along  its  sides. 

The  witness  was  then  asked  by  the  Com- 
monwealth's attorney  the  following  question: 

Had  you  any  conversation  on  that  morning 
with  the  prisoner,  concerning  any  difficulty 
between  himself  and  the  deceased,  occurring 
on  that  morning;   and  'if  so,  what    was  it? 

To  which  question  and  any  answer  there- 
to the  prisoner  by  his  counsel  objected. 
And  thereupon  the  Commonwealth's  attor- 
ney announced  that  he  intended  to  follow 
the  question  up  by  evidence  that  the  pris- 
oner had  conspired  with  another,  on  the 
morning  of  the  homicide,  to  whip  the  de- 
ceased. Notwithstanding  which  the  prisoner 
still  objected  to  said  question  and  any  an- 
swer thereto.  Nevertheless  the  court  over- 
ruled the  objection,  and  permitted  the  wit- 
ness to  answer  the  question,  which  answer 
is  in  substance  as  follows: 

Answer.  "I  had;  soon  after  getting  to  my 
office,  say  about  9^^  o'clock  A.  M.,  he  (the 
prisoner)  told  me,  that  he  had  had  a  difficulty 
with  a  young  man  up  town  by  the  name  of 
Curtis,  at  Wingo.  EHett  &  Crump's  store, 
corner  of  10th  and  Main  streets,  and  that  he 
had  horsewhipped  him.  I  think  I  asked  him 
what  for.  He  said  that  he  had  insulted  a 
young  lady,  friend  of  his,  that  went  in  there 
to  see  about  some  shoes,  and  that  she  had 
carried  a  pair  of  shoes  there  to  have  some- 
thing done  to  them;  that  on  taking  them  out 
of  the  bundle,  he  had  remarked  on  the  size  of 
them,  and  said  that  it  was  a  vepr  pretty 
little  foot  that  went  in  it.  Some  similar  re- 
mark was  repeated  several  times,  and  she 
had  asked  him,  please  to  make  no  remarks 
on  her  foot,  to  wrap  them  up  and  give  them 
back  to  her;  that  then  Curtis  had  repeated  it 
was  a  pretty  little  foot  and  asked  her  to  stick 
it  out  and  let  him  look  at  it.  or  let  him  see  it: 
and  some  similar  remark,  and  she  paid 

777  *him.    She  laid  down  the  money  to  pay 
what  she  owed  him,  and  started  to  the 
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door,  and  as  she  got  near  the  door  he  re- 
marked, she  hadn't  left  the  right  change. 
She  asked  how  much  mistake  she  had  made, 
and  he  said  she  owed  one  dollar  and  seventy- 
five  cents  and  had  only  paid  seventy-five 
cents.  She  came  back  to  give  him  the  addi- 
tional amount,  and  he  turned  to  her  and  re- 
marked, 'O  yes,  here  it  is,'  opened  his  hand 
and  showed  her  the  other  dollar.  They  then 
went  to  the  phaeton,  and  he  helped  her  in, 
and  in  putting  her  in  squeezed  her  arm. 
That  is  about  all  he  said.  Half  an  hour  later 
had  another  little  conversation  with  the  pris- 
oner. I  went  out  into  the  yard  or  some- 
where, and  coming  back  I  said,  'John,  the 
first  time  you  go  up  town,  that  young  man 
will  be  shooting  you,  if  you  don't  look  out.' 
Said  he  *0  no,  that  is  all  settled;  there'll  be 
no  more  of  that.'     That's  about  all  I  believe." 

To  which  ruling  of  the  court,  in  permitting 
the  said  question  to  be  asked  and  said  an- 
swer to  be  given,  the  prisoner  excepted,  and 
prayed  that  his  said  bill  of  exceptions  (to- 
wit:  the  fourth),  might  be  signed,  sealed 
and  enrolled,  which  was  done  accordingly. 

In  the  fifth  bill  of  exceptions  it  is  stated  m 
substance,  among  other  things,  as  follows, 
to-wit:  that  after  the  proceedings  set  forth 
in  said  bill  of  exceptions  No.  4,  which  are 
here  referred  to  as  if  here  repeated  at  large, 
the  said  witness,  Allen  M.  Lyon,  proceeded 
with  his  testimony,  substantially  as  follows: 

He  produced  a  diagram  of  the  room  in 
which  the  homicide  occurred,  which  is  an- 
nexed to  his  evidence  as  part  thereof.  He 
explained  the  location  of  the  outer  and  inner 
offices,  and  the  position  of  the  parties  and  the 
furniture,  as  appears  on  said  diagram.  "I 
suppose  if  the  door  had  been  shut  it  would 

have  touched  my  back."  "Poindcxter's 
778      face  was  towards  me,  but  ♦!  cannot  say 

that  he  saw  me.  I  did  not  see  Mr. 
McGuire  in  the  inner  office  at  all."  "The 
distance  from  where  Curtis,  the  deceased, 
stood  talking  to  Poindexter  at  the  window  to 
the  door  leading  to  the  rear  office,  is  eigh- 
teen feet;  from  where  Poindexter  stood  to 
the  same  point,  is  fifteen  feet.  When  Curtis 
fell,  his  head  struck  one  of  the  stools  as  I 
show  in  the  diagram.  I  advanced  to  him 
and  reached  out  my  hand  as  if  to  take  hold 
of  him.  I  saw  that  he  was  shot  in  the  head, 
and  started  immediately  for  a  aoctor."  "As 
he  fell,"  "the  stick  dropped  from  his  hand  and 
lay  by  his  right  side.  When  Curtis  fell,  Poin- 
dexter said,  *My  God,^I  did  not  want  to  shoot 
the  man;  can't  some  of  you  do  something 
for  him.'  I  heard  him  say  this  just  as  I  was 
going  for  the  doctor.  I  have  no  doubt  of  my 
own  position.  One  of  the  balls  went  through 
my  sleeve  and  struck  the  door.  I  found  four 
balls  in  Curtis'  body.  I  did  not  un- 
derstand at  the  time  what  Curtis  said;  it 
came  to  me  afterwards  that  he  said,  'I  want 
an  apology.*  I  thought  at  first  he  said  some- 
thing about  'policy.'  There  was  some  ex- 
pression, I  don't  know  what  it  was,  before  I 
went  in.  Curtis  had  haulted.  Just  as  I  came 
in,  Poindexter  said,  'If  you  strike  me  with 
that  stick  I'll  shoot  you;  I'll  shoot  you.' 
Curtis  said,  *I  am  unarmed.'  McGuire  said, 
'Hit  him;    hit  him;   knock  him  in  the  head,' 


or  'kill  him;  kill  him.*  I  rather  think  the 
expression  was,  'Hit  him,'  I  am  positive.  I 
know  he  used  the  expression  'Knock  him  in 
the  head.'  When  that  was  uttered,  I  thought 
McGuire  was  in  the  outer  office.  I  did  not 
go  up  to  Curtis  because  I  was  right  in  the 
line  of  the  pistol.  When  I  first  saw  Poindex- 
ter he  was  near  the  end  of  the  room.  He 
had  retreated  from  the  window.  I  could  not 
see  him  at  the  window,  but  if  he  was  there, 
as  McGuire  says  he  was,  he  had  fallen  back 
from  that  position  towards  the  end  of 

779  the  room  by  a  window  with  bars  ♦over 
it."    "I  thought  nothing  of  the  size  of 

tjie  combatants  while  the  conflict  was  going 
on.  When  I  saw  Curtis'  bosom  exposed,  I 
thought  he  was  a  tolerably  good  sized  man. 
He  was,  in  my  judgment,  a  larger  man  around 
the  chest  than  Poindexter.  'The  blows  were 
delivered  with  rapidity  and  force.  No  shot 
was  fired  until  McGuire's  exclamation,  and 
Curtis  advanced  and  struck  Poindexter.  I 
feel  positive  Curtis  struck  first;  cannot  say 
how  often  he  struck.  The  blows  and  shoot- 
ing were  in  rapid  succession.  Poindexter 
could  fall  back  no  further  after  he  warned 
him.  He  had  then  fallen  back  as  far  as  he 
could.  The  whole  thing  was  very  rapid.  I 
saw  no  wavering  of  blows  on  the  part  of 
Curtis  until  he  fell.  I  could  not  have  told 
he  was  struck  until  then.  Poindexter  has 
lived  with  me  over  six  years.  I  never  looked 
upon  him  as  a  robust  man.  I  looked  upon 
him  as  a  delicate,  and  as  a  quiet  and  peace- 
able man.  Poindexter  was  a  taller  man  than 
Curtis,  but  my  impression  was  that  Curtis 
was  the  larger  man.  Curtis  had  room  for  a 
pretty  free  use  of  the  stick.  Used  it  over- 
hand. Have  seen  the  prisoner  with  a  pistol 
before  on  occasion  of  his  going  to  a  farm 
belonging  to  him  about  Bosher's  dam,  eight 
or  nine  miles  above  the  city.  He  visited 
that  place  after  he  was  done  his  daily  work 
with  me.  Generally  went  up  in  the  evening, 
and  I  believe  on  such  occasions  carried  a 
pistol.  I  do  not  identify  the  P'stol  as  the 
one  I  had  ever  seen  before.  The  prisoner 
was  not  going  to  Bosher's  dam  that  morning. 
Do  not  know  I  ever  saw  it  in  the  desk.  Have 
gone  in  their  often."  Witness  was  shown 
the  pistol  with  seven  chambers,  six  empty 
and  one  loaded.  The  witness  said  "he  did 
not  really  know  how  many  shots  were  fired, 
and  that  he  did  not  know  which  end  of  the 
stick  Curtis  held.  The  rapiditjr  of  the  firing 
was  illustrated  by  snapping  his  thumbs,  at 
intervals  of  about  two  seconds."     A 

780  copy  of  the  ♦diagram  referred  to  in 
the  testimony  of  this  witness  is  made 

a  part  of  the  record  and  embodied  in  this 
bill  of  exceptions. 

John  J,  Wilson,  another  witness,  testified 
"that  he  was  present  at  the  killing.  When 
Mr.  Curtis  came  in  he  was  at  the  window  in 
the  front  office,  looking  on  Main  street. 
Heard  McGuire  ask  Mr.  Lyon  if  Poindexter 
was  in — McGuire  came  in  first.  Did  not  hear 
anything  until  I  heard  Poindexter  exclaim 
to  Curtis,  'Stand  back.'  Got  up  and  saw  no 
more  until  I  saw  them  strike  and  shoot. 
Curtis  struck  first.  Can't  tell  the  number  of 
blows  and  shots.   Heard  Poindexter  exclaim 
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'Good  God,  I  didn't  want  to  kill  the  man.* 
Heard  him  ask  for  some  ice.  I  first  got  up 
and  witnessed  the  striking  soon  after  I  heard 
Poindexter  warn  Curtis,  *Stand  back/  I 
k>oked  at  it  through  the  window  in  the  oarti- 
tion.  The  blows  and  firing  were  both  rapid. 
Could  not  tell  the  number.  I  saw  no  one  at 
this  time  bat  myself  in  the  front  office.  I 
did  not  see  Mr.  McGuire  except  when  he 
first  came  in." 

And  thereupon  the  Commonwealth's  attor- 
ney introduced  another  witness,  Francis  H. 
McGuire,  who  testified,  in  substance,  as  fol- 
lows: "I  was  present  at  the  killing  of  Charles 
C.  Curtis  by  the  prisoner  at  the  bar.  It  oc- 
curred on  Monday.  Cannot  recall  the  date. 
It  was  in  Richmond,  Virginia,  at  the  factory 
of  John  K.  Childrey  on  Main  street,  about 
eleven  o'clock  A.  M.  Reaching  the  factory, 
Mr.  Curtis  and  I  were  together.  I  opened 
the  door  on  Main  street  and  stepped  in.  I 
preceded  Curtis.  He  followed  immediately. 
I  stepped  up  to  Captain  Allen  M.  Lyon  who 
was  sitting  in  the  front  office.  I  think  his 
feet  were  on  a  stove.  The  office  consists  of 
3  compartments.  The  first  we  entered.  It 
is  six  bv  ten  or  twelve  feet,  I  should  say; 
may  have  been  larger.    I  have  never  been  in 

it  before  or  since.  The  second  office 
781      was  cut  oflf  by  a  partition  *from  it.    I 

went  up  to  Captain  Lyon  and  asked 
him  where  Mr.  Poindexter  was.  Before  I 
heard  his  reply  I  discovered  that  Mr.  Curtis 
had  seen  Poindexter.  Mr.  Poindexter  was 
behind  a  counter  in  the  adjoining  room, 
looking  through  a  window.  Mr.  Curtis  ad- 
vanced to  the  window  and  sai<l  to  Poindex- 
ter, 'I  demand  an  apology  for  your  conduct 
this  morning.'  I  am  sure  he  said  this. 
Whether  he  added,  'full  and  immediate,*  I 
cannot  say.  I  heard  Poindexter's  reply.  It 
was,  *I  won't  apologize.'  That  is  my  recol- 
lection; but  I  cannot  be  certain  about  it.  I 
still  stood  near  Captain  Lyon,  who  was  still 
sitting,  but  I  turned  toward  Curtis  and  Poin- 
dexter. Captain  Lyon  and  I  were  both 
nearer  to  the  door  of  the  office  in  which 
Poindexter  was  than  was  Mr.  Curtis,  though 
not  in  a  line  between  him  and  it.  The  de- 
mand was  made,  and  the  reply  given  through 
the  window.  I  was  facing  towards  Curtis. 
When  I  heard  Poindexter's  reply,  I  said, 
'You  must  get  in  there,'  or  'Get  in  there.' 
Curtis  passed  to  the  door  and  I  followed 
him   immediately." 

The  witness  described  the  inner  room  as 
follows:  "It  contains  a  long  desk,  extending 
its  whole  length,  I  believe  on  the  side  next  to 
the  first  room.  My  impression  is,  the  room 
is  about  the  same  size  as  the  outer  one.  There 
are  some  pieces  of  furnituic  on  the  opposite 
side.  I  am  not  certain  whether  it  is  a  safe  or 
desk.  It  may  be  both.  I  think  there  was  a 
tall  stool.  My  recollection  about  the  stool  is 
very  indistinct,  but  as  Curtis  advanced  into 
the  room,  my  impression  has  always  been 
that  Poindexter  got  off  the  stool,  with  his 
left  hand  up,  and  his  right  hand  at  his  hip. 
(Witness  took  the  position.)  I  followed  Cur- 
tis into  the  room.  My  object  in  following  him 
was  to  prevent  any  interference.  Curtis  ad- 
vanced with  his  stick  raised,  and  I  got  further 


into  the  room — to  see  more  distinctly.    When 

Poindexter  got  off  the  stool  and  took 
782       the  attitude  *I  have  described,  I  think 

Curtis  faltered— hesitated.  I  heard  him 
say,  'I  am  unarmed,'  At  the  same  time  he 
turned  his  head  over  his  shoulder  and  cast  as 
enquiring  look  at  me.  My  impression  is  I 
could  not  see  Poindexter's  right  hand  because 
of  Curtis'  body  being  between  me  and  it.  I 
was  aware  a  pistol  had  been  drawn  by  Poin- 
dexter. I  said  in  response  to  the  enquiring 
look,  'You  must  beat  him,'  or  'beat  him.'  Cur- 
tis then  turned  his  glance,  immediately  ad- 
vanced, and  struck  Poindexter;  and  Poindex- 
ter fired;  and  the  striking  and  firing  contin- 
ued until  Curtis  fell.  My  impression  is  five 
shots  were  fired.  They  were  very  close  to- 
gether; sufficiently  close  for  one  to  belabor 
the  other  with  a  stick ;  for  Curtis  to  strike 
him  fairly  and  strike  him  well.  Curtis  teK 
rather  on  the  left  side  of  the  office  as  he  went 
in,  and  fell  over  to  the  left.  Did  not  fall  in  a 
lump,  but  collapsed  gradually.  I  caught  hiza 
by  the  shoulders  before  his  head  touched  the 
floor,  I  think.  I  then  went  out  for  a  doctor. 
He  never  spoke  after  he  was  shot  He  looked 
in  my  face  with  an  expression  of  ^reat  pain. 
Curtis  was  about  my  size.  I  weighed  125 
pounds  when  I  last  weighed.  I  saw  no  marks 
or  bruises  on  Poindexter.  Had  no  opportu- 
nity to  do  so.  Curtis  had  no  arms  to  my 
knowledge.  He  made  no  effort  to  draw  any. 
I  could  not  say  whether  a  lick  was  struck  be- 
fore the  shot  was  fired.  The  two  were  very 
nearly  cotemporaneous  I  think.  The  witness 
here  identified  a  hickory  stick  produced  to 
him  as  that  used  by  Curtis.  Said  he  aided  him 
in  selecting  it  as  they  came  down  the  street 
to  Childrey's  factory.  I  thought  there  was 
also  a  negro  in  the  office.  I  was  the  adviser  of 
Curtis  in  this  case.  When  Curtis  turned  his 
face  to  me  they  were  not  in  striking  distance 
of  each  other.    He  made  the  remark.  *I  am 

unarmed'  before  he  looked  at  me,  and 
788       then  turned  his  head;  when  1  *replicd. 

'You  must  beat  him.'  He  then  turned 
immediately  and  attacked  Poindexter.  I 
looked  at  the  wounds  when  Curtis  was  on  the 
floor.  My  impression  is  there  were  three 
wounds  on  the  left  breast,  and  one  on  the 
right,  and  one  over  the  left  eye.  When  Curtis 
advanced  upon  Poindexter,  his  stick  was 
raised.  I  think  he  advanced  immediately  with 
his  stick  raised,  as  he  got  into  the  room.  Be- 
fore he  got  within  striking  distance  the  pause 
occurred.  My  recollection  is,  that  during  the 
combat,  Mr.  Poindextffr  retreated  to  the  wall 
That  is  to  say,  within  a  few  inches  of  the  waH 
but  whether  he  was  there  at  the  end  I  cannot 
say.  The  blows  continued  rapid,  continuous 
and  unremitting  until  Curtis  fell.  I  saw  no 
diminution  in  the  force  of  them  until  he  fell 
After  Curtis  came  into  the  door,  Poindexter 
could  not  get  out  of  the  room  except  by 
passing  Curtis.  I  think  Curtis*  head  struck 
nothing;  it  may  have  struck  a  piece  of  the 
furniture  as  it  went  down.  Immediately 
after  Curtis  fell,  Poindexter  exclaimed  ii 
tones  of  great  distress,  'I  did  not  mean  to  Wl 
the  man,  you  all  do  what  you  can  for  him.' 
or  words  to  that  effect.  We  gathered  around 
him,   and  I  went  at  once  for  a  physician. 
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After  I  returned,  I  said,  *We  are  all  going  to 
stand  up  to  this  thing  and  I  had  better  get 
an  officer  of  the  law,'  and  Poindexter  told 
iiie-  where  1  could  get  one,  and  I  went  and 
brought  him.  Poindexter  was  there  when  I 
returned.  Meanwhile  a  policeman  had  come 
in  and  arrested  him.  I  saw  no  evidence  of 
Curtis  having  been  struck  until  he  fell.  I 
saw  no  blows  strike  Poindexter  elsewhere 
than  on  his  raised  arm.  The  parties  were 
very  close  together  when  the  shots  were 
fired.  Poindexter  might  possibly  have  passed 
into  the  rear  room  by  the  door  opposite  the 
one  by  which  we  entered,  as  Mr.  Curtis  was 
passing  from  the  window  to  the  door  of  the 
room  in  which  Poindexter  was;  but  to 

784  do  so  he  must  have  *moved  rapidly, 
and  started  immediately  upon  Curtis  de- 
manding the  apology.  I  was  nearer  to  Curtis 
than  Mr.  Lyon  was.  I  was  about  3  or  4  feet 
to  the  front  and  left  of  Mr.  Lyon,  and  was 
the  first  to  get  to  Curtis  when  he  fell,  and 
caught  his  head  before  it  reached  the  floor. 
I  was  not  armed.  This  is  the  first  time  I 
have  ever  stated  this  or  been  asked  the 
question.  I  gave  no  intimation  there  as  to 
whether  I  was  armed.  Poindexter  must 
have  seen  me.  I  was  conscious  that  Poin- 
dexter had  drawn  a  weapon,  though  I  did 
not  see  it,  or  hear  the  expressions,  'Stand 
oflF,*  or  *if  you  strike  me  with  that  stick,  I'll 
shoot  you.'  I  gave  the  direction  to  Curtis 
to  'hit  him,'  or  'beat  him,'  as  emphatically 
as  I  could,  and  when  I  did  so  was  fully 
aware  that  Poindexter  had  drawn  a  pistol. 
After  Curtis  fell,  I  said  'raise  the  wmdow 
and  let  him  have  some  fresh  air.'  Mr.  Al- 
len M.  Lyon  said  'You  ought  to  have  kept 
him  in  the  fresh  air  when  you  had  him 
there.'  I  said  *I  must  be  allowed  to  differ 
with  you  as  to  that.'" 

Then  the  Commonwealth  introduced  an- 
other witness,  William  M.  Colgin,  who  tes- 
tified: 

"I  am  a  policeman.  I  made  the  arrest  of 
Poindexter.  Got  to  the  office  either  25  min- 
utes after  11  o'clock  or  25  minutes  to  12 
o'clock.  Mr.  Allen  M.  Lyons  let  me  in.  I  asked 
who  did  the  shooting.  He  told  me  it  was  Mr. 
Poindexter.  I  spoke  to  Poindexter  and  ar- 
rested him.  He  said  he  was  the  man.  Asked 
me  if  I  thought  the  man  would  die.  Told  him 
I  thought  he  would.  Asked  for  his  pistol, 
and  he  ran  his  hand  in  his  pocket  and  handed 
it  to  me.  The  pistol  was  exhibited.  Poin- 
dexter asked  me  if  I  thought  it  necessary  he 
should  be  arrested.  Said  he  had  sent  for  a 
magistrate  and  thought  it  could  be  settled 
there.  Afterwards,  Squire  Judson  Cunning- 
ham came  and  I  got  the  cane  and  whip  from 
him.  Poindexter,  in  talking  of  it,  said  there 
would  have  been  no  occasion  for  the 

785  shooting  if  *it  had  not  been  for  that 
man  there,  pointing  to  Mr.  McGuire." 

Then  the  Commonwealth  introduced  Dr. 
William  H.  Taylor,  coroner  of  the  city,  as  a 
witness,  who  described  the  wounds  upon  the 
body  and  in  the  head  of  the  deceased,  and  ex- 
hibited the  bullets  extracted  from  the  body 
and  brain  of  the  deceased.  He  described  the 
wound  in  the  head  as  necessarily  fatal.  The 
wound  in  the  right  lung  as  not  necessarily 


fatal,  but  very  dangerous.  And  that  none  of 
the  wounds  but  that  in  the  head  would  nec- 
essarily have  stopped  the  fight. 

And  then  the  Commonwealth  introduced 
V.  S.  Carlton,  who  testified  as  follows: 

"I  knew  the  deceased;  had  been  employed 
in  the  store  of  Wingo,  Ellett  &  Crump  with 
him  over  a  year.  The  store  is  at  the  corner 
of  Main  and  10th  streets;  the  store  is  about 
30  feet  long.  In  it  are  four  counters,  two  on 
each  side,  set  end  to  end  with  a  break  be- 
tween for  persons  to  pass.  On  the  further 
end  of  the  rearmost  counter,  on  the  left- 
hand  side  as  you  enter  from  Main  street, 
sets  the  desk.  On  the  morning  of  the  3d  of 
March,  1879,  about  8  o'clock,-  I  went  to  the 
store.  About  9  o'clock  Mr.  Curtis  arrived, 
returning  from  his  breakfast.  About  half- 
past  nine  o'clock  a.  m.,  Curtis  was  at  the  desk 
putting  down  the  day  of  the  month.  I  was 
standing  near  him.  The  prisoner  and  his 
brother  Thomas  came  in." 

Here  the  witness  was  asked  by  the  attor- 
ney for  the  Commonwealth  to  state  what  oc- 
curred after  the  Poindexters  came  in  the 
store,  avowing  it  to  be  his  purpose  to  prove 
by  the  witness  the  particulars  of  an  assault 
made  then  upon  the  deceased  by  the  accused, 
in  which  the  accused  beat  the  deceased,  and 
the  defendant,  by  his  counsel,  objected  to 
this  line  of  interrogatory,  and  to  the  intro- 
duction by  the  Commonwealth  of  any^  evi- 
dence of  an  assault  by  the  accused  at 
788  that  time,  and  to  the  ♦particulars  of 
any  such  assault;  nevertheless  the 
court  overruled  the  objection,  and  allowed 
the  witness  to  proceed  as  follows: 

"His  brother  stopped  near  the  door.  Pris- 
oner came  up  to  where  I  was  standing,  and 
addressing  me  asked:  'Is  this  Mr.  Curtis?'  I 
said,  'I  am  not,'  and  pointed  him  to  Mr.  Cur- 
tis. He  then  addressed  Custis  in  a  similar 
way,  and  Curtis  said,  'That's  my  name.'  Pris- 
oner then  said,  'You  insulted  a  lady  here  on 
Saturday,  who  came  here  with  Mrs.  Crump.' 
Curtis  replied,  *I  am  not  aware  of  it,  sir;  and 
if  I  did,  I  beg  her  pardon.*  Poindexter  said, 
'You  did,  sir;'  and  then  drew  a  horsewhip 
from  under  his  coat  and  struck  him  eight  or 
ten  pretty  severe  blows  with  it  over  his 
shoulders.  Poindexter  was  standing  in  front 
of  the  counter  and  Curtis  behind  it  when  the 
striking  began.  Curtis  stooped,  raised  his 
left  arm,  and  proceeded  along  behind  the 
counter  towards  the  opening  between  the 
two.  Reaching  the  openmg,  he  came  out  into 
the  aisle  of  the  store,  and  told  Poindexter  'he 
would  like  him  to  explain.  He  did  not  know 
what  it  meant.  He  didn't  understand  it.' 
Poindexter  said  he  had  no  explanation  to 
make,  and  shook  his  fist  in  his  (Curtis')  face. 
I  never  heard  Curtis  ask  who  the  lady  was. 
Then  John  E.  Poindexter  and  Curtis  walked 
towards  the  door  to  where  Thomas  Poin- 
dexter was  standing,  and  the  three  went  on 
towards  the  door  together.  I  followed  be- 
hind Curtis.  I  heard  no  more  conversation 
between  them.  I  think,  in  fact  am  pretty 
certain,  although  I  will  not  swear  to  it,  that 
deceased  and  Mr.  John  E.  Poindexter  shook 
hands  before  the  gentlemen  left  the  store. 
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The  name  of  the  lady  was  not  mentioned  at 
this  time,  nor  did  I  hear  Curtis  at  that  time 
say  he  knew  who  the  lady  was.  After  the 
Poindexters  left  he  seemed  very  much  ex- 
cited, and  in  about  half  an  hour  left.  Be- 
tween the  time  they  left  and  his  going 
787  ♦oiit,  he  had  been  attending  to  his 
usual  duties  and  overlooking  some 
shoes.  He  went  and  was  absent  about  half 
an  hour.  When  he  returned  he  told  me  he 
knew  who  it  was.  He  did  not  call  any  names 
then.  I  did  not  ask  him,  nor  did  he  tell  me, 
how  he  got  the  information.  Then  he  went 
out  again,  and  I  never  saw  him  any  more 
until  I  saw  him  at  Mr.  John  W.  Cnngan's, 
dead.  He  was  about  my  size;  might  have 
been  a  little  taller,  but  not  so  stout.  In  my 
opinion  he  weighed  from  120  to  125  pounds. 
I  think  the  prisoner  was  taller  than  the  de- 
ceased; cannot  say  what  was  the  difference 
in  their  sizes.  Curtis  showed  no  disposition 
to  fight  Poindexter,  or  to  return  the  fist- 
shaking  by  a  blow.  There  was  nothing  to 
prevent  his  assaulting  Poindexter  if  he  had 
chosen  to  do  so,  as  they  went  down  the 
store  together." 

To  which  ruling  of  the  court  in  permitting 
said  question  to  be  asked  and  allowing  the 
answer  thereto  to  go  to  the  jury,  the  pris- 
oner excepted,  and  prayed  that  his  bill  of 
exceptions,  (to- wit:  the  fifth,)  might  be 
signed,  sealed  and  enrolled,  which  is  done 
accordingly. 

The  same  question,  in  effect,  is  presented 
by  the  fourth  and  fifth  bills  of  exception, 
viz:  Whether  the  occurrences  which  took 
place  as  before  mentioned  in  the  same  city 
of  Richmond,  on  the  same  day,  to-wit:  the 
third  day  of  March,  1879,  one  of  them  at  the 
store  of  Wingo,  Ellett  &  Crump,  at  the 
corner  of  10th  and  Main  streets,  at  9J^ 
o'clock  A.  M.;  and  the  other  of  them  at  Chil- 
drey*s  factory,  corner  of  24th  and  Main 
streets,  between  11  and  12  o'clock  on  the  same 
morning;  there  being  an  interval  of  about  two 
hours  between  them;  and  the  distance  be- 
tween the  two  places  being  fourteen  squares 
— were  so  connected  together  and  were  of 
such  a  nature  as  that  evidence  of  the  former, 
which  took  place  at  the  store  of  Wingo,  El- 
lett &  Crump,  was  admissible  for  the 
788  purpose  for  ♦which  it  was  offered  and 
introduced  by  the  Commonwealth  and 
admitted  by  the  court,  as  mentioned  in  the 
fourth  and  fifth  bills  of  exception  aforesaid? 

The  court  is  clearly  of  opinion  that  the 
said  occurrences  were  so  connected,  and  that 
the  said  evidence  was  so  admissible. 

The  interval  of  time  between  the  said  oc- 
currences was  very  short  compared  with  their 
importance — ^just  two  hours.  The  distance 
between  the  places  where  they  respectively 
happened  was  fourteen  squares  of  the  city  of 
Richmond.  The  parties  were  perfect  stran- 
gers to  each  other  when  the  first  occurrence 
took  place.  Curtis  seemed  to  be  wholly  un- 
conscious of  having  given  any  just  cause  of 
offence  in  the  matter  for  which  the  violent 
assault  and  battery  committed  upon  him  by 
Poindexter  on  that  occasion  was  so  com- 
mitted. He  was  not  called'  upon  for  an  ex- 
planation or   an   apology  in   regard  to  the 


matter  for  which  the  said  assault  and  battery 
was  committed.  He  bore  it  without  resist- 
ance and  without  a  murmur  of  complaint.  He 
even  took  friendly  leave  of  the  perpetrator 
of  it,  and  offered  to  aoologize  to  the  persor 
who  seemed  to  have  taken  offence  at  some- 
thing which  he  was  charged  with  having  doac 
or  said  on  a  former  occasion,  though  he  by 
no  means  admitted  that  he  intended  to  give 
any  such  offence.  Very  soon  after  Poindex- 
ter left  the  store  of  Wingo,  Ellett  &  Cnunp, 
after  committing  the  assault  and  battery 
aforesaid,  Curtis  became  very  much  excited 
and  went  out  to  enquire  who  it  was  that  had 
done  him  so  much  violence,  for  he  was  then 
a  total  stranger  to  Poindexter.  In  a  short 
time  he  made  the  discovery  and  returned: 
and  soon  again  went  out  and  with  his  friend 
McGuire  went  down  to  the  place  of  busi- 
ness of  Poindexter  to  get  from  him  an  ap(^- 
ogy  for  the  great  wrong  which  he  had  done 
to  Curtis.  They  carried  no  deadly 
789  weapons  with  them.  Neither  *of  them 
was  armed,  except  that  Curtis  carried 
with  him  a  stick,  apparently  of  ordinary  sze. 
which  they  procured  in  their  walk  to  see 
Poindexter.  Curtis  demanded  an  apology 
of  Poindexter;  and  if  it  had  been  accord- 
ingly given,  the  whole  difficulty  wouki 
doubtless  at  once  have  been  completely  and 
peacefully  settled.  Certainly  if  Curtis  would 
have  been  satisfied  with  such  a  settlement, 
as  it. seems  he  would  have  been,  Poindexter 
ought  also  to  have  been.  But  the  latter  re- 
fused to  apologize,  and  the  former  had 
either  to  use  his  stick  in  striking  Poindexter, 
or  else  to  return  as  he  came  without  receiv- 
ing any  satisfaction.  Curtis  advanced  to  nse 
his  stick,  when  Poindexter  drew  his  pistol. 
which  was  a  seven  shooter,  and  threatened 
to  kill  Curtis  if  the  latter  struck  him  with 
the  stick.  The  latter  said  he  was  unarmed, 
and  seemed  to  doubt  whether  he  would 
strike.  But  McGuire  urged  him  to  strike, 
which  he  accordingly  did.  And  the  striking 
with  a  stick  on  the  one  side,  and  firing  with 
a  pistol  on  the  other,  continued  until  Curtis 
had  received  five  wounds,  one  of  which  was 
mortal,  though  Poindexter  seems  not  to 
have  been  seriously  hurt  by  the  blows  he 
received  in  the  conflict. 

Now  the  first  occurrence  aforesaid  plainly 
led  to,  and  was  the  cause  of  the  second,  as 
was  well  understood  by  Poindexter:  and 
evidence  of  the  former  was  clearly  admissi- 
ble evidence  on  the  trial  of  Poindexter  for 
the  homicide  of  Curtis.  The  hustings  court 
therefore  did  not  err  as  alleged  in  the  sec- 
ond assignment  of  error. 

3.  The  third  and  last  assignment  of  error 
is  in  these  words:  "The  next  error  assigned 
is  the  refusal  of  the  court  to  set  aside  the 
verdict  and  grant  your  petitioner  a  new 
trial."  This  motion  was  based  upon  several 
grounds,  and  its  refusal  by  the  court  forms 
the  subject  of  the  sixth  bill  of  excep- 
tions. 
790  *The  grounds  on  which  the  motion 

for  a  new  trial  was  based,  as  above 
mentioned,  are  five  in  number,  and  are  the 
followincr. 

"First.  Because  the  court  erroneously  ad- 
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mitted  as  evidence  to  the  jury  the  testimony 
of  V.  S.  Carlton  and  of  other  witnesses  con- 
cerning an  assault  made  upon  the  deceased 
by  the  prisoner,  between  9  and  10  o'clock  on 
the  morning  of  the  day  on  which  said  homi- 
cide was  committed;  the  prisoner  alleging 
that  said  proof  failed  to  show  such  a  legal 
connection  between  the  said  assault  and  the 
subsequent  killing  as  would  justify  admit- 
ting as  evidence  without  limitation  the  said 
assault  of  the  morning,  and  the  particular 
circumstances  attending  it,  and  because  the 
admission  of  said  evidence  operated  to 
greatly  prejudice  the  prisoner  before  the 
jury  on  said  trial. 

"Second.  Because  the  verdict  is  contrary 
to  the  law  and  the  evidence. 

"Third.  Because  one  of  the  jurors,  O.  J. 
Doggett,  had  formed  and  expressed,  pre- 
viously to  his  being  summoned  on  the  jury, 
such  a  decided  and  substantial  opinion 
touching  the  guilt  of  the  prisoner  as  dis- 
qualified him  from  being  a  competent  juror. 

"Fourth.  Because  two  of  the  jurors  from 
Fredericksburg,  to-wit,  J.  E.  Woody  and 
George  H.  Peyton,  Jr.,  were  and  are  not 
competent  jurors  according  to  the  Constitu- 
tion and  laws  of  Virginia,  in  this,  to-wit:  that 
neither  they  nor  either  of  them  are  or  were 
entitled  to  vote  or  hold  office  in  their  re- 
spective corporations  at  the  time  they  were 
sworn  upon  and  acted  as  jurors  in  the  trial 
of  said  cause;  and  grant  him  a  new  trial. 

"Fifth.  Because  Richard  S.  Windsor,  one 
of  the  jurors  summoned  from  the  city  of 
'Alexandria,  is  not  now  and  was  not  a  com- 
petent juror  according  to  the  Constitution 
and  laws  of  the  State  of  Virginia,  in  this 
to-wit:  that  he  is  not  now  and  was  not 
791  entitled  to  vote  *or  hold  office  in  his 
corporation  at  the  time  he  was  sworn 
and  acted  as  a  juror  in  the  trial  of  this  cause." 

The  first  of  the  aforesaid  grounds  has 
already  been  fully  considered  and  has  been 
clearly  shown  to  be  unfounded.  It  was  cer- 
tainly not  a  good  ground  for  setting  aside 
the  verdict  and  granting  a  new  trial  and 
will  therefore  be  dismissed  from  further 
consideration. 

The  fourth  ground  alleged  for  said  motion 
will  be  next  considered,  following  the  order 
pursued  in  the  petition  for  a  writ  of  error  in 
this  case,  to-wit;  that  J.  E.  Woody  and 
George  H.  Peyton,  Jr.,  two  of  the  jurors 
who  tried  the  accused,  were  not  competent 
jurors  according  to  the  Constitution  and  laws 
of  Virginia,  in  this,  to-wit:  that  neither  they 
nor  either  of  them  are  or  were  entitled  to 
vote  or  hold  office  in  their  respective  corpo- 
rations at  the  time  they  were  sworn  upon  and 
acted  as  jurors  in  the  trial  of  said  cause. 

Without  considering  whether  the  two  ju- 
rors above  objected  to  as  incompetent  were  in 
fact  incompetent  or  not  when  they  were  ac- 
cepted and  sworn  and  served  on  the  jury,  it 
is  sufficient  to  say  that  no  objection  was 
made  to  them  or  either  of  them  by  the  ac- 
cused until  after  a  verdict  of  guilty  was  found 
against  him  by  the  jury;  when,  for  the  first 
time,  an  objection  was  made  to  their  com- 
petency by  the  accused,  by  making  it  the 


fourth  ground,  which  we  are  now  consider- 
ing, of  his  motion  to  set  aside  the  said  verdict 
and  grant  him  a  new  trial.  The  court  is  of 
opinion,  that  the  said  objection  was  made  too 
late,  and  was  then  properly  overruled.  The 
accused  accepted  these  two  jurors;  had  the 
benefit  of  having  them  on  the  jury  which 
tried  him;  and  being  disappointed  by  the 
verdict  of  "guilty"  which  was  found  against 
him,  he  then,  for  the  first  time,  objected  that 
these  two  jurors  were  incompetent  as  such 
because  they  had  not  paid  their  capitation 
tax  for  1878,  the  year  precedmg  that 

792  in  which  the  trial  ♦took  place.     The 
proper  time  for  objection  to  the  said 

jurors  was  before  they  were  sworn  on  the 
jury.  No  such  objection  was  then  made. 
The  only  objection  made  by  the  accused  to 
the  veniremen  or  any  of  them  summoned 
from  Alexandria  and  Fredericksburg,  was 
by  a  motion  to  quash  both  of  the  two  writs 
of  venire  facias  under  which  they  were  sum- 
moned and  the  returns  thereon  for  alleged 
errors  and  irregularities  apparent  upon  the 
face  of  them;  which  motion  the  court  over- 
ruled. And  of  the  veniremen  so  summoned 
and  attending,  a  panel  of  sixteen  qualified 
jurors,  free  from  exception  for  the  taid  trial 
was  completed,  and  the  prisoner  having 
stricken  from  the  said  panel  the  names  of 
four  of  the  said  jurors,  tne  remaining  twelve 
constituted  the  jury  for  the  trial  of  the  pris- 
oner, by  which  he  was  accordingly  tried  and 
found  guilty;  after  which,  for  the  first  time, 
he  made  an  objection  to  the  jurors  in  ques- 
tion. If  he  did  not  know  whether  they  had 
paid  their  capitation  taxes  of  the  preceding 
year,  and  cared  about  availing  himself  of 
any  such  ground  of  objection,  if  it  existed, 
he  could  easily  have  enquired  into  it  of  them 
or  otherwise  before  they  were  sworn,  and 
then  acted  accordingly.  But  he  made  no  such 
enquiry;  doubtless  because  he  cared  nothing 
about  it;  or  preferred  to  have  the  benefit  of 
the  objection,  if  he  could  make  it  in  the 
event  of  a  verdict  being  found  against  him. 
By  the  Code,  ch.  158,  §  20,  it  is  provided, 
that  "no  excention  shall  be  allowed  against 
any  juror  after  he  is  sworn  upon  the  jury, 
on  account  of  his  age  or  other  legal  disabil- 
ity unless  by  leave  of  the  court."  The  prin- 
ciple of  this  section,  is  applicable  alike  to 
civil  and  criminal  cases.  Certainly  no  such 
exception  can  be  allowed  after  verdict.  It 
matters  not  whether  the  ground  of  exception 
be  constitutional  or  legal.  In  either  case  it 
may  be  given  up  by  the  party  entitled 

793  to    the   benefit   thereof.      An    if   ♦not 
made  before  verdict  it  will  be  con- 
sidered as  having  been  given  up. 

The  court  is  therefore  of  opinion  that  the 
said  fourth  ground  for  said  motion  is  not 
well  founded  and  must  be  overruled. 

The  fifth  grourtd  alleged  for  said  motion, 
to-wit:  the  incompetency  of  Richard  S.  Wind- 
sor as  a  juror,  seems  to  have  been  abandoned 
by  the  plaintiff  in  error,  as  no  notice  is  taken 
of  it  in  his  petition  for  a  writ  of  error,  which 
seems  to  have  been  because  the  capitation 
tax  which  he  had  failed  to  pay  was  that  of 
1877,  and  not  that  of  1878,  the  year  next 
preceding  the  trial;  and  so  the  case  was  not 
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one  of  incompetency,  even  on  the  ground 
relied  on  by  the  plaintiff  in  error. 

The  third  ground  alleged  for  said  motion, 
following  the  order  aforesaid,  will  next  be 
considered,  to-wit:  "Because  one  of  the 
jurors,  O.  J.  Doggett,  had  formed  and  ex- 
pressed, previously  to  his  being  summoned 
on  the  jury,  such  a  decided  and  substantial 
opinion  touching  the  guilt  of  the  prisoner 
as  disqualified  him  from  being  a  competent 
juror." 

O.  J.  Doggett  at  the  time  of  the  trial,  re- 
sided in  Fredericksburg,  and  was  one  of  the 
jurors  summoned  from  that  town.  So  far  as 
the  record  shows,  he  is  a  gentleman  of  high 
character,  and  had  no  prejudice  whatever 
against  the  accused,  but  on  the  contrary 
knew  him  well  and  was  friendly  towards 
him.  The  court  certified  that  the  said  Dog- 
gett when  examined  on  his  voir  dire,  on  the 
21st  day  of  April,  1879,  answered  the  ques- 
tions put  to  him  as  follows,  to-wit: 

"To  the  court:  I  cannot  say  I  have  formed 
a  substantial  opinion;  have  read  the  evi- 
dence; have  no  prejudice  against  the  pris- 
oner; have  no  substantial  opinion:  only  read 
the  newspaper  accounts,  and  could  not  form 
a  positive  opinion.    Am  satisfied  I  can 

794  give  *the  accused  a  fair  and  impartial 
trial.     Have  no  conscientious  scruples 

about  inflicting  capital  punishment." 

"To  prisoner's  counsel:  Have  read  the 
evidence  disconnectedly,  not  studiously,  or 
with  care.  I  may  have  an  impression,  but 
have  no  opinion.  That  is,  I  have  not  any 
fixed  opinion." 

And  thereupon  the  juror  was  accepted  and 
took   his   seat  in   the  jury  box. 

After  a  verdict  was  found  by  the  jury,  a 
motion  was  made  by  the  prisoner  to  set  it 
aside,  and  the  third  ground  on  which  said 
motion  was  made,  as  we  have  seen,  was  that 
said  Doggett,  one  of  the  jurors,  had  formed 
or  expressed,  previously  to  his  being  sum- 
moned on  the  jury,  such  a  decided  and  sub- 
stantial opinion  touching  the  guilt  of  the 
prisoner,  as  disqualified  him  from  being  a 
competent  juror. 

The  testimony  of  several  witnesses  was 
taken  before  the  court  uoon  this  question 
and  forms  a  part  of  the  record.  On  behalf 
of  the  Commonwealth  the  testimony  of  the 
juror  Doggett  was  taken,  and  on  behalf 
of  the  prisoner  was  taken  the  testimony  of 
George  E.  Chancellor,  John  R.  Dickerson, 
and  E.  D.  Cole.  Without  setting  out  this 
testimony,  or  even  the  substance  of  it,  it  is 
enough  to  say  that  it  affords  no  sufficient 
ground  for  setting  aside  the  verdict  and 
granting  a  new  trial  in  the  case.  The  state- 
ment of  the  juror  upon  his  voir  dire,  sup- 
ported as  it  is  by  his  own  testimony,  count- 
erbalances the  testimony  on  the  other  side, 
and  shows  that  he  was  a  competent  juror 
and  trustworthy  as  such. 

The  court  is  therefore  of  opinion,  that  the 
said  third  ground  for  said  motion  is  not 
well  founded  and  must  be  overruled. 

It  now  only  remains  to  consider  and  dis- 
pose of  the  second  ground  relied  on 

795  by    the   prisoner   in   support   of   *his 


motion  to  set  aside  the  verdict  and  grant 
him  a  new  trial;  which  is, 

"Second.  Because  the  verdict  is  contrary 
to  the  law  and  the  evidence." 

Besides  the  evidence  which  has  already 
been  substantially  set  out  in  this  opinion, 
being  the  testimony  of  the  witnesses  Allcr 
M.  Lyon,  F.  H.  McGuire,  William  M.  Col- 
gin,  Dr.  William  H.  Taylor,  John  J.  Wilson, 
and  V.  S.  Carlton,  the  Commonwealth  then 
introduced  another  witness,  Wilson  Price, 
who  is  a  shoemaker  at  Wingo,  Ellett  & 
Crump's,  and  was  present  in  their  store 
when  the  occurrence  took  place  there  be- 
tween John  E.  Poindexter  and  Curtis,  as 
hereinbefore  narrated.  His  account  of  that 
transaction  corresponds,  substantially,  with 
that  hereinbefore  given. 

The  Commonwealth's  attorney  then  ex- 
hibited to  the  jury  the  cane  used  by  the 
deceased.  It  is  a  hickory  stick  two  feet  nine 
and  one-half  inches  in  length,  and  about 
three  inches  in  circumference  at  the  large 
end,  and  two  inches  in  circumference  at  the 
lower  end,  with  several  prominent  knots 
upon  it,  and  a  ferrule  at  the  end,  and  the 
skin  upon  it  about  midway  was  split  for 
about  six  inches.  It  had  the  apoearance  of 
being  new.  The  pistol  is  a  pocket  pistol  of 
Smith  &  Wesson's  make,  carrying  seven 
balls.  Six  of  the  barrels  had  been  dis- 
charged, and  one  barrel  remained  loaded. 
The  pistol  and  whip  were  also  exhibited  to 
the  jury. 

And  the  Commonwealth  thereuoon  rested. 

Whereupon  the  following  testimony,  sub- 
stantially, was  introduced  for   the  defence: 

Bazil  Gordon  testified:  "I  witnessed  a 
portion  of  the  difficulty  at  Wingo,  Ellett  & 
Crump's  store.  I  went  in  there  about  nine 
o'clock  in  the  morning.  I  recognized  four 
gentlemen,  and  saw  Mr.  John  E.  Poindexter 
shake  his  fist  in  Curtis'  face,  and  say,  *ni 
teach  you  how  to  behave  to  ladies.' 
796  The  parties  went  towards  *the  door- 
Curtis  said  he  would  apologize  to  the 
lady.  Poindexter  said  the  lady  should  never 
come  into  the  store  again — that  she  should 
not  speak  to  Curtis  nor  he  to  her.  Curtis 
said,  then  he  would  apologize  to  him.  Then 
they  shook  hands  and  the  Poindexters  went 
out  of  the  door.  My  impression  from  what 
I  saw  was,  that  the  affair  was  over.  I  saw 
no  blows.  I  did  not  pursue  the  matter  or 
make  any  further  enquires  about  it.  I  think 
Curtis  extended  his  hand  and  Poindexter 
grasped  it.  This  was  near  the  door  as  they 
were  parting."  I  "had  known  Mr.  Curtis 
very  well.  Left  the  store  in  half  a  minute 
after  handing  Curtis  a  shoe.  I  thought 
Curtis  was  excited  when  I  had  the  conversa- 
tion about  the  shoe  with  him.  Knew  both 
parties,  one  about  as  well  as  the  other." 

Thomas  Poindexter,  another  witness  for 
the  defence,  and  a  brother  of  the  accused, 
then  fully  testified  as  to  the  occurrence 
which  took  place  at  the  store  of  Wingo, 
Ellett  &  Crump  as  before  mentioned.  Before 
he  did  so  he  stated  that  he  and  his  brother 
lived  together  at  No.  1104,  Broad  street 
"Saw  brother  the  night  before  the  difficulty. 
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He  came  home  about  12  o'clock  at  night.  I 
was  about  to  retire.  Soon  after  he  came  in, 
he  asked  me  if  I  knew  a  man  by  the  name  of 
Curtis,  at  Wingo,  Ellett  &  Crump's.  I 
replied  I  did  not.  He  then  said  he  had 
grossly  insulted  Miss  Cottrell,  and  went  on 
to  tell  me  the  particulars  of  the  insult," 
which  were  related  to  him  by  Miss  Cottrell, 
and  need  not  be  here  repeated.  "He  seemed 
very  much  excited,  and  thought  her  very 
grossly  insulted.  He  then  said,  'I  will  go 
down  there  and  see  that  man,  and  demand  a 
written  apology,  and  if  he  declines  giving  it, 
I  will  thrash  him  or  horsewhip  him;  I  don't 
know  which.  Asked  me  to  go  with  him, 
simply  to  keep  any  one  else  from  attack- 
ing him.  I  said  I  would.  Next  morning  I 
started  from  home,  on  my  way  down 

797  *town  to  my  office,  and  had  got  be- 
yond the  yard  gate.   Brother  came  to  • 

the  front  door  and  called  me.  He  came  up  , 
with  me  and  said,  'I  reckon  we  had  better 
see  that '  man  this  morning.'  We  walked 
through  the  capitol  square.  On  the  way  he 
said,  'I  think  that  fellow  deserves  a  whipping, 
and  I  think  I'll  whip  him.'  When  we  got  to 
Wingp,  Ellett  &  Crump's  store,  brother  went 
on  ahead  of  me.  On  entering,  I  noticed  three 
persons,  Mr.  Carlton  whom  I  knew,  Mr.  Cur- 
tis, and  a  negro  in  the  back  part  of  the  store. 
Mr.  Carlton  and  Mr.  Curtis  were  at  or  near 
a  desk,  resting  on  the  further  end  of  the 
counter,  on  the  left-hand  side  of  the  store  as 
you  go  in.  Brother  walked  up  to  where  they 
were  standing,  and  asked,  *Is  Mr.  Curtis 
here?*"  &c.  He  then  proceeded  to  detail 
what  transpired  on  that  occasion,  and  his 
statement  on  the  subject  corresponds  sub- 
stantially with  the  testimony  of  the  other 
witnesses  on  the  same  subject,  which  has 
been  already  referred  to.  He  testified  to  one 
expression  of  his  brother  on  that  occasion 
which  is  not  mentioned  in  the  testimony  of 
either  of  the  other  witnesses.  He  said  that, 
"As  he,  (Curtis)  came  from  behind  the 
counter  brother  nearly  met  him,  and  said, 
'Damn  you,  I'll  teach  you  some  manners.'" 

After  stating  what  occurred  in  the  store, 
the  witness  said:  "When  we  left  the  store, 
I  was  satisfied  the  difficulty  was  ended. 
Curtis  did  not  tell  my  brother  he  would 
apologize  before  he  struck  him.  No  de- 
mand   for   an   apology   was   made,"   &c. 

Isabella  Cottrell,  another  witness  for  the 
defence,  then  fully  testified  in  the  case.  She 
detailed  what  she  said  occurred  between 
Curtis  and  herself,  on  three  different  occa- 
sions on  which  she  visited  the  store  of 
Wingo,  Ellett  &  Crump,  in  January  and  Feb- 
ruary, 1879,  for  the  purpose  of  buying  or  ex- 
changing shoes,  or  having  them  fixed 

798  or  repaired;  and  she  complained  *of 
what  she  said  he  did  or  said  on  two 

of  those  occasions,  the  first  and  the  last, 
which  she  characterized  as  impudent;  the 
most  objectionable  of  which  seems  to  have 
been,  that  on  helping  to  get  in  the  phae- 
ton, in  which  she  rode  to  and  from  the  said 
store  on  the  last  of  said  three  occasions,  in 
company  with  her  aunt,  Mrs.  Bowles,  he 
squeezed  her  arm.  She  said:  "This  occur- 
red bn  the  Friday  before  the  tragedy.  I  saw 
Mr.  Poindexter  the  Sunday  afterwards.    He 


drove  out  to  my  houses  and  sent  a  messenger 
up  stairs  to  know  if  I  would  like  to  drive 
with  him  up  the  country  to  my  brother's. 
He  was  going  to  his  farm,  and  then  to  my 
brother's,  who  resided  about  ten  miles  above 
the  city.  I  went  with  him.  On  the  way  up, 
I  related  the  circumstances  which  took  place 
at  the  store.  I  then  related  all  except  one 
thing,  about  the  young  man  squeezing  my 
arm,  which  I  told  him  afterwards  at  home. 
He  expressed  his  indignation  at  such  con- 
duct. I  do  not  remember  how,  but  very 
freely.  We  both  agreed  he  had  been  very  rude. 
We  stopped  at  his  farm  a  short  while,  then 
drove  to  brother's.  Found  no  one  at  home 
except  two  gentlemen  who  lived  with  brother, 
and  returned  home  directly.  I  reside  with  my 
•brother-in-law,  Mr.  Alvis,  about  one  mile 
from  town,  near  the  new  reservoir.  He  spent 
the  afternoon  and  evening  with  me.  I  think  it 
was  in  the  evening  just  before  tea,  we  were 
sitting  in  the  parlor  together.  I  occupied  a 
rocking-chair  just  immediately  in  front  of 
the  fire,  and  I  think  he  was  sitting  to  my 
left.  He  took  up  a  book  I  had  been  reading, 
in  which  was  a  letter  of  mine;  and  I  re- 
marked to  him,  that  he  should  not  read  that 
letter.  He  said  that  he  would,  and  I  told 
him  that  he  should  not,  and  attempted  to 
get  the  letter  from  him.  He  held  the  letter 
off  from  me  in  his  left  hand.  I  started  to 
grab   it,   and   at   the   same   time    I   got  up. 

When  I  did  so  he  caught  mjr  arm  and 
799      made  me  ♦sit  back  in  the  chair.     Then 

I  turned  to  him  and  said,  that  reminds 
me  of  some  more  of  that  young  man's  impu- 
dence at  the  shoe  store.  Then  I  said  to  him, 
'He  squeezed  my  arm  in  a  very  ungentle- 
manly  manner  when  I  got  into  the  phaeton.' 
He  had  been  laughing  and  in  a  very  good 
humor  before,  but  I  noticed  his  expression 
changed  immediately,  and  he  said  to  me, 
*He  did?'  I  said,  'He  did.'  I  noticed  he  was 
ver^  angry  when  he  said  to  me,  'I'll  horse- 
whip that  fellow.'  He  said,  'What  day  were 
you  at  the  store?'  I  replied,  'Last  Friday.' 
Then  he  asked  me  for  a  description  of  him. 
He  said,  'Is  he  a  bigger  fellow  than  I  am; 
for  if  he  is,  I  might  be  afraid  to  attack  him?' 
I  said,  'You  are  ^taller,  but  I  expect  that  he 
is  the  heavier,  and  probably  the  stronger  of 
the  two.'  That  was  the  impression  Lhad  of 
the  young  man.  Then  I  turned  to  him  and 
said,  'Give  me  my  letter.'  He  said,  'I  won't 
do  anything  of  the  kind;  I  intend  to  read  it,' 
in  a  jocular  manner.  Then  the  tea-bell  rang 
and  nothing  more  was  said  on  the  subject. 
Nothing  else  ever  passed  between  us  on  the 
subject.  He  left  my  house  about  11  o'clock 
P.  M.,  or  just  before  that  hour.  I  think  it 
was  between  2  and  3  o'clock  the  next  after- 
noon I  heard  of  the  occurrence  from  Mr. 
'Thomas  Poindexter.  When  I  first  saw  him 
I  was  very  much  excited,  for  I  knew  some- 
thing very  unusual  had  occurred  to  bring 
him  to  my  house  at  that  hour  of  the  day. 
He  was  not  in  the  habit  of  visiting  me,  and 
I  could  not  conjecture  the  object  of  his  visit. 
What  Mr.  John  E.  Poindexter  had  said  the 
evening  before  about  his  purpose  to  attack 
Mr.  Curtis,  had  made  no  impression  upon 
my  mind,  and  I  did  not  think  he  intended  to 
carry  out  his  threat.    Have  known  thepris- 


603 


83  GRATT. 


VttCiNiA  Reports,  Annotated. 


800,  801,  808, 


oner   ten   years."     Being  asked   the   direct 

question,  she  admitted  she  was  engaged 

800    to   be    married   to   the   *prisoner,   and 

had  been  for  two  years,  and  that  he 

visited  her  two  or  three  times  a  week  regularly. 

In  her  cross-examination,  the  witness, 
among  other  things,  said  "I  did  not  carry 
on  a  smiling  conversation  with  Mr.  Curtis. 
I  tried  to  show  him  by  my  manner  that  his 
conversation  was  offensive.  The  head  of 
the  horse  attached  to  the  phaeton  was  turned 
np  the  street;  Mrs.  Bowles  was  driving,  and 
on  the  side  next  to  the  store.  In  getting  in 
I  had  to  step  across  her  feet,  so  as  to  sit  on 
hef  left.  Mrs.  Bowles  had  thrown  the  reins 
down,  so  I  got  in  without  difficulty.  He 
helped  me  into  the  phaeton.  It  was  a  very 
low  phaeton.  The  peculiarity  of  what  he 
did  when  he  helped  me  in,  consisted  in  the 
manner  in  which  he  squeezed  my  arm.  I 
think  Mr.  John  E.  Poindexter  and  I  rode 
together  24  or  25  miles.  I  said  nothing  about 
his  squeezing  my  arm  until  just  before  tea.." 

The  witness  made  other  statements  in  her 
examination-in-chief  and  cross-examination, 
which  however  need  not  be  repeated  here. 

Dr.  J.  S.  D.  Cullen,  another  witness  for 
the  defence,  testified:  "I  saw  John  E.  Poin- 
dexter about  2  hours  after  the  killing. 
Summoned  to  see  his  arm,  and  went  to  the 
station  house.  He  exposed  his  arm  and 
showed  the  injury.  On  the  left  arm  he  had 
a  bruise,  and  considerable  swelling  at  the 
junction  of  the  arm  and  wrist.  I  pushed  up 
his  sleeve,  and  found  the  lower  fiat  surface 
of  the  arm  quite  red  and  bruised.  The  flat 
portion  of  the  arm  had  been  exposed  entirely. 
I  expressed  the  opinion  at  the  time,  that  if 
the  angle  of  the  bone  had  received  the 
blows,  they  would  have  fractured  it.  Pris- 
oner has  quite  a  small  arm.  The  swelling  at 
the  wrist  was,  say  an  inch  in  diameter. 
Two  days  afterwards,  when  I  examined  the 
arm,  there  was  an  abrasion  upon  the 
801  fleshy  narts  the  size  of  the  *end  of 
your  thumb,  with  the  skin  broken. 
No  bones  were  broken." 

Several  witnesses  on  both  sides  were  ex- 
amined as  to  the  size  and  weight  of  the 
prisoner  and  deceased  respectively,  from 
which  it  appears  that  their  size  and  weight 
were  about  the  same. 

The  following  witnesses  were  sworn,  and 
testified  to  the  excellent  and  unexception- 
able character  of  the  prisoner  for  peaceable- 
ness  and  as  a  good  citizen  prior  to  the 
homicide,  to-wit:  Charles  F.  Taylor, 
Thomas  H.  Norward,  Rev.  J.  G.  Armstrong, 
John  H,  Tyler,  William  H.  Powers, 
Thomas  M.  Alfriend,  Rev.  E.  W.  Warren, 
E.  M.  Alfriend,  and  James  A.  Richardson. 

John  Nagle,  another  witness  for  the  Com- 
monwealth, was  present  on  the  occasion 
of  the  last  visit  of  Miss  Cottrell  to  the 
store  of  Wingo,  Ellett  &  Crump,  and  testi- 
fied to  what  took  place  between  her  and 
Curtis  on  that  occasion;  but  the  testimony 
of  that  witness  need  not  be  set  out  here. 

Then  Mrs.  Bowles  was  introduced  for  the 
defence,  and  testified  as  follows:  "I  went  to 
the  store  of  Wingo,  Ellett  &  Crump  on  the 
28th    of  February,  1879,  with  Miss  Cottrell. 


Am  a  sister  of  Mr.  Crump  of  that  firm.  We 
rode  in  a  phaeton.  I  did  not  go  into  the 
store.  She  made  complaint  of  treatment 
received  in  that  store.  She  said  she  was 
highly  indignant;  that  the  treatment  had 
been  received  at  the  hands  of  Mr.  Curtis. 
Her  manner  was  that  of  a  lady  who  felt 
herself  greatly  aggrieved  by  the  treatmeot 
she  had  received.  She  made  the  statement 
immediately  on  entering  the  vehicle  on  com- 
ing out  of  the  store.  She  told  me  all 
about  it  immediately  on  our  starting  oaL 
I  was  not  in  the  store  at  all. 

And    the  court  certified  that  the  statements 

of  the  said  witnesses,  examined  on  the 

802      said  trial,  as  thereinbefore  ♦set  forth, 

contained  all  the  material  facts  proved 

on  the  trial  of  the  said  cause. 

The  question  now  is,  whether  the  verdict 
of  the  jurjr,  finding  the  said  John  E.  Poin- 
dexter guilty  of  voluntary  manslaughter, 
and  ascertaining  the  term  of  his  .confine- 
ment in  the  penitentiary  at  two  years,  is 
contrary  to  the  law  and   the   evidence? 

The  law  which  governs  this  case  seems  to 
be  very  plain,  and  to  afford  no  room  for 
controversy.  We  have  not,  thus  far,  found 
occasion  to  refer  to  any  legal  authority  on 
the  subject,  and  it  is  not  probable  that  we 
will  in  the  course  of  this  opinion.  Such  is 
the  protection  which  the  law  affords  to  hu- 
man life,  that  it  will  not  permit  it  to  be 
taken  for  -the  purpose  of  self-defence,  un- 
less the  person  taking  it  have  a  well 
grounded  apprehension  that  he  is  in  danger 
of  losing  his  own  life  or  of  suffering  grie- 
vous bodily  harm,  and  a  well  grounded  be- 
lief that  such  danger  may  and  can  only  be 
averted  by  taking  the  life  of  the  person 
from  whose  act  the  danger  is  apprehended. 

Now  is  this  such  a  case  as  the  one  stated? 
The  life  of  the  deceased  was  taken  by  the 
accused;  and  taken  by  the  use  of  a  deadly 
weapon;  by  shooting  him  five  times  with  a 
pistol;  shooting  him  until  he  fell  down  dead 
by  his  side.  The  accused  certainly  intended 
to  kill  the  deceased.  Was  it  necessary  for 
him  to  do  so,  to  save  his  own  life  or  avoid 
grievous  bodily  harm;  or  had  he  a  well 
grounded  belief  of  the  existence  of  snch  a 
necessity?    What  are  the  facts  of  the  case? 

About  two  hours  before  the  homicide  was 
committed,  and  on  the  same  day,  to-wit:  at 
954  o'clock  on  the  morning  of  the  3d  day  of 
March,  1879,  the  accused,  who  was  a  total 
stranger  to  the  deceased,  called  at  the  shoe 
store  of  Wingo,  Ellett  &  Crump,  at  the  cor- 
ner of  Main  and  10th  streets,  in  the  city  of 
Richmond,  in  which  store  the  de- 
808  ceased  was  employed,  and  gave  him  ^ 
or  10  lashes  with  the  horsewhip,  be- 
cause, as  the  prisoner  alleged,  the  deceased  had 
insulted  a  lady  who  had  shortly  before  been 
dealing  with  him  at  the  store  in  which  he 
was  employed.  The  deceased  denied  at 
the  time  that  he  had  given  such  insult, 
and  declared  his  willingness,  if  he  had 
done  so,  or  was  supposed  to  have  done  sa 
to  apologize  to  the  lady,  or  to  the  accused 
in  her  behalf,  for  the  insult  or  supposed 
insult.  The  deceased  then  did  no  violence 
to  the   accused   in  return  for   the   violence 
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thus  committed  by  the  latter  upon  him;  did 
not  resist  such  violence;  bore  it  patiently; 
and  did  not  do  one  harsh  act  or  speak  one 
unkind  word,  to  or  of  the  prisoner  or  any- 
body else.    The  brother  of  the  prisoner  went 
with  him  to  the  said  store,  and  was  present 
when  the  said  violence  was  committed.    He 
went  by  the  prisoner's  request,  to  help  to 
defend    him,  if  necessary,  against  any  return 
which  might   possibly  be  made   of  the  in- 
tended violence.    After  the  prisoner  and  his 
brother  left  the   store  of  Wingo,   Ellctt  & 
Crump,  the  deceased,  who  seems  to  have    been 
greatly  shocked  and  astounded  by  the  treat- 
ment he  had  just  received,  was  very  much 
excited,  and  no  doubt  mortified  on  the  sub- 
ject, went  out  of  the  said  store  and  into  the 
streets  to  enquire  who  it  was  that  had  treated 
him  so  badly,  and  where  he  could  be  found. 
The  deceased  soon  learned  that  the  wrong- 
doer was  the  prisoner,  who  was  then  em- 
ployed   at  Childrey's  factory,  corner  of  Main 
and  Twenty-fourth   streets,    in   the   city   of 
Richmond,  just  fourteen   squares  from  the 
said  store  of  Wingo,  Ellett  &  Crump.    The 
deceased  then  went  down  at  once  to  see  the 
prisoner  on  the  subject  of  the  violence  just 
committed  by  the   latter  as  aforesaid,  and 
carried   with   him   his   friend   McGuire;   no 
doubt  for  the  same  purpose  for  which  the 
prisoner  had  carried  his  brother  with   him 
to  the  store  of  Wingo,  Ellett  &  Crump  as 
aforesaid.    On  their  way  they  procured 
804      and    carried  *with  them  a  stick  of  ordi- 
nary size  and  character,  no  doubt  to 
be  used  in  endeavoring  to  obtain    redress  and 
satisfaction  only  in  the  event  of  the  refusal 
of  the  orisoner  to  make  an  apology  for  his 
vriolent  treatment  of  the  deceased  as  afore- 
said.    Neither  the  deceased,  nor  his  friend 
McGi"*re,  was  armed  with  a  firearm  or  dirk 
DT  knife,  or  any  other  weapon  than  the  stick 
aforesaid.    When   they  arrived  at  the   said 
factory,  which  was  about  11 J4  o'clock,  just 
:wo  hours  after  the  commission  of  the  vio- 
ence  at  the  store  aforesaid,  they  found  the 
)risoner  in  an  inner  room  of  the  factory,  at 
I  window  in  the  partition  between  that  and 
he  outer  room.    The  deceased  approached 
lim  there,  and  said  he  wanted  an  apology 
or  the  conduct  of  the  prisoner  towards  him 
IS    aforesaid.    The    prisoner    replied,    "You 
:an't   Ret   one."      The   deceased   then  went 
owards   the  door  of  the  other  room  in  which 
he  prisoner  was,  apparently  for  the  puspose 
►f  using  the  stick  against  him  if  he  should 
persist    in    refusing    to    make    an    apology. 
^hcre  can  be  no  doubt  that  if  the  prisoner  had 
aadc     an  apology,  as  requested,  the  difficulty 
rould,  at  once,  have  been  finally  and  satisfac- 
orily  settled;  and  the  deceased  and  his  friend 
icGuirc  would  have  returned  home,without 
ver  g-o'ng  into  the  room  where  the  prisoner 
/'as.    The  deceased,  though  he  had  just  re- 
eivcd  very  violent  treatment  from  the  pris- 
ner  without  being  permitted  to  make  satis- 
iction   by  an  explanation  and  an  apology, 
'hkrh  he  would  have  done  readily,  and  of- 
jred    to    do;  was  willing,  and  so  declared 
>  the  prisoner,  to  receive  an  apology  from 
im  in  satisfaction  of  the  initiry  so  received; 
at    the    prisoner  was  unwilling,  and   posi- 
vely    declined    to    give    even    an    apology. 
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The  deceased  then,  with  his  stick  upraised, 
approached  the  -prisoner,  as  if  to  strike  him, 
and  then  stopped.  The  prisoner  had  his  pis- 
tol in  his  hand,  and  said,  "If  you  strike 
808  me  with  that  stick  J  *will  shoot  you." 
The  deceased  remarked,  "I  am  un- 
armed.-^' The  prisoner  again  said,  "If  you 
strike  me  with  that  stick  FlI  shoot  you — 
rU  shoot  you."  McGuire  then  said,  "Hit  him, 
hit  him;  knock  him  in  the  head,  knock  him  in 
the  head."  The  deceased  immediatelv  ad- 
vanced and  struck  him — the  prisoner  firing; 
the  striking  and  firing  continued  until  the 
deceased  fell.  He  died,  almost  immediately, 
of  the  wounds  he  received  on  that  occasion. 
There  were  three  wounds  on  the  left  breast, 
one  on  the  right,  and  one  over  the  left  eye. 
Four  balls  were  found  in  his  body. 

Now  all  this  might  have  been  easily 
avoided  by  a  mere  apology;  which,  it  seems, 
would  have  been  reasonable,  and  even  credit- 
able to  the  prisoner.  Ought  it  not  to  have 
been  readily  given,  especially  when  by  giv- 
ing it  the  life  of  the  deceased  would  have 
been  saved?  Can  the  taking  of  that  life  be 
regarded  as  an  act  of  necessity  when  it 
could  have  been  so  easily  avoided? 

But  it  might  easily  have  been  avoided 
even  without  making  an  apology.  The  de- 
ceased and  his  friend  McGuire  were  wholly 
unarmed,  except  with  the  stick  aforesaid. 
They  were  alone  in  the  factory;  with  no- 
body around  or  near  them  to  render  them 
any  help  in  case  of  a  personal  conflict — 
while  the  prisoner  was  at  his  place  of  busi- 
ness, surrounded  by  his  friends,  who  were 
ready  and  able  to  help  him,  if  necessarjr; 
and  would  certainly  have  protected  him,  if  ' 
necessary,  from  any  injury  in  such  a  conflict. 
He  was  about  an  equal  match,  in  size  and 
strength,  for  the  deceased;  and  might  no 
doubt  easily  have  obtained  a  chair  or  other 
thing  in  the  room  where  he  was,  to  use 
against  the  stick  if  necessary.  Or,  if  he 
could  not,  his  friends  around  him  would  not 
have  tolerated  the  infliction  of  more  than 
one  or  two  blows  upon  him  by  the 
806  deceased,  ♦which  would  have  done 
him  little  or  no  hurt.  If  he  had 
closed  with  the  deceased,  as  he  might  have 
done,  and  not  used  his  deadly  weapon, 
would  he  not  thus  have  avoided  any  serious 
injury,  either  to  his  person  or  his  reputa- 
tion? And  ought  he  not  in  that  way,  if 
necessary,  to  have  avoided  the  occasion  of 
putting  a  fellow  mortal  to  death? 

The  court  is  therefore  of  opinion  that  the 
verdict  of  the  jury  is  not  contrary  to  the  law 
and  the  evidence.  And  upon  the  whole  the 
court  is  of  opinion  that  there  is  no  error  in 
the  judgment  of  the  hustings  court  of  the  citv 
of  Richmond,  and  that  it  must  be  affirmed. 
Judgment  affirmed. 
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*Baccigalupo  v.  The  Commonwealth. 

[36   Am.   Rep.   795.1 
January  Term,   1880,  Richmond. 
Criminal    Ijaw— Venire     Faelaa.* — ^In    • 


'Criminal 
dencT* — See 

and  note. 
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criminal  prosecution  for  felonious  stabbing  with 
intent  to  Idll,  the  first  venire  facias  and  return 
thereon  having  been  exhausted,  without  getting  a 
jury,  it  is  not  error  to  insert  in  the  second  venire 
facias  a  direction  that  persons  be  summoned  who 
reside  remote  from  the  place  where  the  felony  was 
committed.  •> 

a.  Same — Indictment — Salllclencjr.* — In  such 
case  the  indictment  which  has  been  made  by  the 
grand  jury  of  the  hustings  court  of  the  city  of 
JEUcbmond  charges  the  assault  to  have  been  made 
at  the  said  city  and  within  the  jurisdiction  of  the 
said  hustings  court  of  the  city  of  Richmond.  Held: 
This  is  sufficient;  and  it  is  not  necessary  to  state 
the   place  in   the  city  where  the  assault  was  made. 

8.  Same — Pleadlnflr  Inaanltjr.t — ^Under  the  plea 
of  not  guilty,  it  was  competent  for  the  prisoner  to 
set  up  the  defence  of  insanity  at  the  time  the 
assault  was  made  for  which  he  was  on  trial. 

4.  Same — Same — ^Burden  of  Proof.f — When 
the  defence  of  insanity  is  relied  on  by  a  prisoner, 
the  burden  of  proof  is  on  him;  and  it  is  not  suffi- 
cient to  raise  a  rational  doubt  on  the  subject;  but 
be  must  satisfy  the  jury  that  he  was  insane  at  the 
time  the  act  was  committed  for  which  he  is  pros* 
ecuted. 

5.  Same — Camalatlve  Biridence  aa  Ground 
for  New  Trial. — Mere  cumulative  evidence  is 
not  sufficient  to  authorize  the  granting  a  new  trial 
to  the  prisoner.  And  in  this  case  the  new  evidence 
offered  is  merely  cumulative. 

At  the  April  term,  1879,  of  the  hustings 
court  of  the  city  of  Richmond,  the  grand 
jury  found  an  indictment  against  Angelo 
Baccigalupo,  for  that  "on  the  15th  day  of 

March,  in  the  year  eighteen  hundred 
808      and  ^seventy-nine,  at  the  said  city,  and 

within  the  jurisdiction  of  the  said  hus- 
tings court  of  the  city  of  Richmond,  in  and 
upon    Mary  Baccigalupo  did  make  an  assault, 


'Description  of  Place — IVlten  a  Material 
Ingredient. — If  the  criminal  character  of  an  act 
depends  upon  the  locality  in  which  it  is  committed  the 
allegation  of  place  becomes  material,  and  does  not 
then  merely  determine  the  venue,  but  furnishes  an 
essential  feature  in  the  description  of  the  offence  and 
must  be  accurately  laid.  Thus  an  indictment  for  an 
affray  must  charge  that  the  fighting  occurred  in  a 
public  place.  A  charge  that  the  affray  took  place  in 
a  certain  town  is  not  sufficient.  10  Cnc  of  PI.  & 
Pr.  529.     As  to  Assault,  see  2  Id.,  839. 

tPleadlnv  Insanity  nnder  tlte  General 
Isane. — To  the  same  effect  as  the  principal  case,  see 
Grnber  v.  State,  3  W.  Va.  699;  10  Enc.  of  PI.  &  Pr.  1216. 

tCrlmlnal  Law — Insanity — ^Burden  and 
Snfllclenoy  of  Proof. — ^In  Dejarnette  v.  Comm., 
75  Va.  867,  it  was  held  that  where  insanity  is  relied 
on  as  a  defence,  it  must  be  proved  to  the  satisfaction 
of  the  jury,  and  it  is  not  necessary  that  the  jury  shall 
be  satisfied  of  the  sanity  of  the  prisoner,  beyond  all 
reasonable  doubt.  See  Boswell's  case,  20  Gratt.  860. 
citing  principal  case.  Compare  Gruber  v.  State,  3  W. 
Va.  699;  10  Enc.  of  PI.  &  Pr.  1218;  Davis  v.  U. 
S.,  16  Sup.  Ct.  Rep.  353;  1  Va.  Law  Reg.  932. 
Likewise  as  to  the  defence  of  intoxication.  Honesty 
V.  Comm.,  81   Va.  283,  citing  principal  case. 

Evidence— Appeal — Review. — See  Dainger- 
field  V.  Thompson,  Zi  Gratt.  136  and  note\  Terry  v. 
Ragsdale,  33  Gratt.  342  and  note.  See  also  Taylor 
▼,  Comm.,  77  Va.  697;  Moses  v.  Old  Dominion  Iron 
&  Nail  Works.  81  Va.  22,  82  Va.  21;  Payne  v. 
Grant,  81   V^a.   169,  all  citing  the  principal  case. 


and  her,  the  said  Mary  Baccigalupo,  felon- 
iously and  maliciously  did  stab,  cut  and 
wound,  with  intent,  her,  the  said  Mary  Bac- 
cigalupo, then  and  there  to  maim,  disfig- 
ure, disable  and  kill  Against  the  peace," 
&c. 

The  prisoner  filed  the  plea  of  "not  guilty;" 
and  on  the  trial  the  jury  found  him  guilty, 
and  fixed  the  term  of  his  imprisonment  in 
the  penitentiary  at  eight  years;  and  he  was 
sentenced  accordingly.  He  thereupon  ap- 
plied to  a  judge  of  this  court  for  a  writ  of 
error  and  supersedeas;  which  was  allowe<i. 

In  the  progress  of  the  trial  the  prisoner 
took  exceptions  to  the  rulings  of  the  court 
which  are  set  out  in  the  opinion  of  Judge 
Christian. 

John  B.  Young  and  John  S.  Wise,  for  the 
prisoner. 

The  Attorney-General,  iFor  the  Commoii- 
wealth. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  V.  lilt. 

This  is  a  writ  of  error  to  a  judgment  oi 
the  hustings  court  of  the  city  of  Richmond. 
The  plaintiff  in  error  was  convicted  in  said 
court  of  an  assault  with  intent  to  kill  his 
wife,  Mary  Baccigalupo,  and  that  said  as- 
sault was  made  feloniously  and  malici- 
ously. 

The  murderous  assault  was  distinctlv 
proved.  It  was  proved,  that  on  the  night  cf 
the  15th  March,  1879,  the  prisoner,  while 
walking  with  his  wife  on  a  narrow  and  on- 
frequented  street  on  the  bank  of  the  canal 
hasin,  made  a  sudden  assault  upon  her  aad 
inflicted  upon  her  person  nine  wounds  wirh 
a  knife,  and  attempteu  to  throw  her  in  the 

canal. 
809  ♦The  jury  found  him  guilty  of  this 

offense,  and  fixed  the  term  of  his  im- 
prisonment in  the  penitentiary  at  eight  years: 
and  thereupon  the  said  court  entered  a 
judgment  in  accordance  with  said  verdict 
To  this  judgment  a  writ  of  error  was 
awarded  bv  one  of  the  judges  of  this  court 
In  the  petition  three  grounds  of  error  are 
assigned,  to- wit: 

1.  That  the  court  erred  in  overruling  the 
motion  to  quash  the  writ  of  venire  facias. 

2.  That  the  court  erred  in  overruling  his 
motion  in  arrest  of  judgment. 

3.  That  the  court  erred  in  overruling  his 
motion  for  a  new  trial — first,  upon  the 
ground  that  the  verdict  was  contrary  to  the 
law  and  the  evidence;  and  second,  upon  the 
ground   of  newly  discovered   evidence. 

As  to  the  first  assignment  of  error,  it  is 
sufficient  to  refer  to  the  case  of  Poindexter 
V.  The  Commonwealth,  supra  766.  in  which 
the  president  of  this  court  has  elaborately 
considered  the  same  question  raised  bv  the 
first  bill  of  exceptions  in  this  case,  in  which 
I  entirely  concur.  I  will  only  add  the  single 
remark,  that  the  policv  of  the  law.  as  shown 
by  repeated  acts  of  the  legislature,  was 
plainly  to  declare  that  a  jury  should  be 
obtained  from  a  place  remote  from  the  "^iceiie 
of  the  act  charged  to  have  been  committed 
And  certainly  it  is  no  error,  after  the  panel 
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of  jurors  has  been  exhausted,  and  when  it 
becomes  necessary  for  the  judge  to  obtain 
additional  jurors,  to  direct  the  sheriff  to 
summon  the  same  in  accordance  with  the 
requirements  of  the  original  venire  facias, 
to-wit,  jurors  residing  remote  from  the  place 
where  the  oflFense  is  alleged  to  have  been 
committed.  Certainly,  the  prisoner  cannot 
complain  if  the  judge  has  furnished  a  list  of 
jurors  whose  residence  is  that  prescribed  by 

law  in  the  original  venire  facias. 
810  ♦!  am  therefore  of  opinion  that  the 

said  hustings  court  did  not  err  in  re- 
fusing to  quash  the  said  venire  facias  issued 
after  the  panel  of  jurors  was  exhausted 
under  the  original  venire  facias. 

I  am  further  of  opinion,  that  the  said  hus- 
tings court  did  not  err  in  overruling  the 
motion  in  arrest  of  judgment.  This  motion 
is  founded  upon  the  ground  that  the  in- 
dictment did  not  aver  the  place  where  the 
said  offence  was  charged  to  have  been  commit- 
ted. The  indictment  does  in  express  terms 
aver  that  the  offence  was  committed  "at 
the  said  city  of  Richmrnd  and  within  the 
jurisdiction  of  the  said  hustings  court  of 
the  city  of  Richmond." 

This  is  a  sufficient  averment  and  is  in  ac- 
cordance with  both  the  statute  and  common 
law.  It  is  not  necessary  that  the  indictment 
should  charge  the  particular  locality  in  a 
county  or  city,  but  it  is  always  sufficient  if 
charged  to  have  been  committed  within  such 
county  or  corporation,  or  within  the  juris- 
diction of  the  court  having  cognizance  of  the 
offence.  This  precise  point  was  decided  in  a 
recent  case,  in  which  Judge  Burks  delivered 
the  opinion  of  the  court,  and  not  yet  re- 
ported. I  am  therefore  of  opinion  that  the 
court  did  not  err  in  overruling  the  motion  in 
arrest  of  judgment  upon  the  ground  set  forth 
In    the  prisoner's  second  assignment  of  error. 

The  third  assignment  of  error  is  based 
upon  the  prisoner's  third  bill  of  exceptions, 
to  the  judgment  of  the  said  hustings  court 
overruling  his  motion  for  a  new  trial:  First. 
Upon  the  ground  that  the  verdict  was  con- 
trary to  the  evidence;  and  second.  Upon  the 
ground  of  after-discovered  evidence.  Upon 
the  first  branch  of  this  bill  of  exceptions,  to- 
wit:  that  the  verdict  is  contrary  to  the  evi- 
dence, it  is  first  to  be  observed  that  the 
facts  are  not  certified,  but  we  have  before 
us  a  certificate  of  the  evidence  only. 
Ul  ♦The  defence  intended  to  be  raised 

by  this  evidence  manifestly  was  that 
:he  prisoner  was  insane  at  the  time  of  the 
>ffence  committed. 

It  was  undoubtedly  competent  under  the 
>lea  of  not  guilty  for  the  prisoner's  coun- 
icl  to  show  that  at  the  time  of  the  commis- 
iion  of  the  offence  he  was  laborin*?  under 
luch  aberration  of  mind,  or  insanity,  as  to 
nake  him  morally  irresponsible  for  the  act 
vith  which  he  stood  charged. 

This  could  be  done  without  the  formal 
>lea  of  insanity,  and  without  calling  a  jury 
pecially  to  pass  upon  the  issue  of  insanity. 
t  was  sufficient  if  under  the  plea  of  not 
fiiilty  it  could  be  shown  that  the  prisoner 
Iras  not  legally  or  morally  guilty  of  the  act 
harged  against  him.     If  it  could  be  shown 


that  at  the  time  of  the  commission  of  the 
offence  charged,  the  prisoner  was  in  that 
condition  of  mind  which  made  him  morally 
irresponsible  for  his  acts,  this  fact  could  be 
as  well  shown  under  the  plea  of  not  guilty 
as  upon  a  formal  issue  made  before  a  spe- 
cial jury  to  try  the  question  of  insanity. 

The  rules  governing  an  appellate  court  in 
passing  upon  the  question  of  new  trials 
upon  the  ground  that  the  verdict  is  con- 
trary to  the  evidence  are  now  too  well  set- 
tled to  admit  of  any  doubt  or  discussion  or 
to  require  any  extended  citation  of  authority. 

In  a  case  like  the  present  where  the  evi- 
dence is  certified,  ana  not  the  facts  proved, 
it  is  well  established  by  repeated  decisions  of 
this  court  that  the  appellate  court  will  not 
reverse  the  judgment,  unless  after  rejecting 
all  the  parol  evidence  of  the  exceptor,  and 
giving  full  faith  and  credit  to  the  evidence  of 
the  Commonwealth,  the  decision  of  the  court 
below  shall  appear  to  be  wrong.  See  Read 
V.  The  Commonwealth.  22  Gratt.  924,  and 
cases  there  cited.  See  also  Blosser  v.  Harsh- 
berger,  21  Gratt.  214,  where  the  rules  on  the 
subject    of     new      trials     are     specifically 

stated. 
812  *Indeed  the  learned  counsel  for  the 

prisoner  admit  that  the  evidence  upon 
the  question  of  insanity  was  conflicting, 
and  do  not  lay  much  stress  either  in  their 
petition,  or  in  the  argument  at  the  bar,  upon 
this  ground  of  error.  But  the  stress  of  their 
argument  is  laid  upon  that  part  of  the  bill 
of  exceptions  aforesaid,  which  declares  as 
ground  of  error,  the  refusal  of  the  court  to 
set  aside  the  verdict  because  of  after-dis- 
covered testimony.  And  this  in  fact,  pre- 
sents the  most  important  question  we  have 
to  consider  in  this  case. 

After  the  conviction  of  the  prisoner  an 
affidavit  was  filed  by  one  of  his  counsel, 
John  S.  Wise,  Esq.,  in  the  following  words: 

"That  John  B.  Young,  Henry  W.  Hobson, 
and  he,  were  counsel  for  Angelo  Baccigal- 
upo,  upon  trial  of  Baccigalupo,  for  felony  in 
the  hustings  court  of  the  city  of  Richmond; 
that  both  he  and  other  counsel  had  great 
difficulty  in  procuring  testimony  for  the  pris- 
oner; that  nothing  could  be  gotten  from  the 
prisoner  to  enable  to  make  an  efficient  de- 
fence; that  he  talked  wildly  and  unintel- 
ligibly about  his  case;  and  that  all  tes- 
timony that  they  obtained,  relative  to  his 
mental  condition-,  was  through  accident  and 
the  kind  offices  of  friends. 

"That  not  until  near  the  end  of  the  trial  did 
any  of  the  counsel  have  any  intimation  of  the 
testimony  set  forth  in  the  Lynchburg  affida- 
vits filed  herewith,  a»d  it  was  impossible  to 
obtain  such,  prior  to  the  prisoner's  conviction. 

"That  the  testimony  of  Coleman,  as  set 
forth  in  his  affidavit,  did  not  in  any  way 
come  to  the  knowledge  of  counsel  until 
after  the  conviction  ot  the  prisoner. 

"That  he  and  the  other  counsel  have 
used  all  possible  diligence  and  care  in  pro- 
curing all  possible  testimony  in  the  defence 

of  prisoner. 
818  *"T1  It  they  never  had  intimation, 

prior  to  the  end  of  the  trial,  of  the 
visit  of  Baccigalupo  to  Lynchburg. 
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That  the  evidence  of  the  Lynchburg  wit- 
nesses, Baccigalupo's  visit  to  Lynchburg, 
and  conduct  there,  was  obtained  by  accident 
through  C.  C.  Salamone,  who  learned  it, 
pending  the  last  trial,  in  a  business  letter, 
which  is  hereto  attached;  which  letter  was 
I>roduced  by  the  said  C.  C.  Salamone,  writ- 
ten in  the  Italian  language,  and  which  has 
been  translated  into  the  English  language  by 
John  A.  Pizzini,  vice-consul  for  Italy;  and  is 
in  the  words  and  figures  following,  to-wit: 

"Lynchburg,  March  18th,  1879. 
"Dear  Friend  Pasquini: 

"In  looking  over  the 
papers  this  morning,  there  appeared  before 
my  eyes  the  terrible  tragedy  which  occurrt-d 
in  Richmond  Saturday  night,  between  An- 
gelo  Baccigalupo  and  his  wife.  The  affiiir 
has  filled  me  with  horror,  and  I  am  anxious 
to  know  how  he  ever  came  to  marry  his 
cousin,  inasmuch  as  it  had  seemed  to  me  of 
late  that  he  had  lost  his  brain  for,  or  become 
infatuated  with  another  widow,  which  fact 
is  perhaps  known  to  you.  I  can  now  con- 
fess to  you  that  Angelo  was  here  about  two 
months  ago,  and  at  that  time  his  anoear- 
ance  seemed  to  be  more  adapted  for  the  hab- 
itation of  a  maniac,  while  his  conversation 
was  anything  but  that  of  a  rational  person. 
In  short  I,  as  well  as  others,  believed  ab- 
solutely that  he  had  lost  his  mind.  Let  me 
know  all  the  particulars  in  reo^ard  to  the 
above,  and  then  I  will  write  you  again. 
"I  salute  you,  and  am,  most  affectionately, 
"Yours, 

"Z.  Triaca. 
"P.    S.  My   address    is    P.    O.    Box   161, 
Lynchburg. 
814  *"That  he  further  believes  the  pris- 

oner to  be  in  such  mental  condition 
as  to  have  incapacitated  him  from  aiding  or 
assisting  in  his  own  defence,  and  that  the 
labors  of  counsel  have  been  earnest  and  un- 
remitting, notwithstanding  the  entire  want 
of  co-operation  on  the  part  of  the  prisoner. 

"Jno.  S.  Wise.  , 
"Subscribed  and  sworn  to  before  me,  in 
open  court,  this  28th  day  of  April,  1879. 
"Andrew  Jinkins, 
"Crk  Richmond  hustings  court." 
ihis  affidavit  of  the  counsel  was  accom- 
panied by  affidavits  of  three  parties  (Ital- 
ians) residing  in  the  city  of  Lynchburg, 
and  also  of  one  witness  residing  in  the  city 
of  Richmond,  all  of  whom  expressed  their 
opinions  very  strongly  as  to  the  insanity 
of  the  prisoner,  and  give  accounts  of  cer- 
tain conduct  and  acts  on  the  part  of  the 
prisoner  uoon  which  they  base  their  opin- 
ions; and  these  acts  and  conduct  are  set 
forth  with  much  detail  in  the  affidavits  filed. 
Without  setting  forth  specifically  the  facts 
and  opinions  to  which  these  witnesses 
would  have  testified  if  thev  had  been  called 
before  the  jury,  it  is  sufficient  to  say  that 
such  evidence  would  have  been  merely  cu- 
mulative and  corroborative  of  that  evi- 
dence which  had  been  already  heard  by  the 
jury  upon  the  trial. 

The  rules  governing  new  trials  on  the 
ground  of  after-discovered  testimony  have 
been  repeatedly  declared  by  this  court,  and 
may  be  Hriefly  stated  as  follows; 


To  authorize  the  granting  a  new  trial  oo 
the  ground  of  after-discovereu  eTtdeoce, 
four  things  are  necessary:  1st.  The  evi- 
dence must  have  been  discovered  since  the 
former  trial.  2d.  It  must  be  such,  as  rea- 
sonable diligence  on  the  part  of  the 
816  party  asking  it  could  not  have  ♦se- 
cured at  the  former  trial.  3d.  It 
must  be  material  in  its  object  and  not 
merely  cumulative  and  corroborative  or  col- 
lateral. 4th.  It  must  be  such  as  ought  to 
produce  on  another  trial  an  opposite  result 
on  the  merits.  See  Read's  case,  22  Gratt 
924,  and  cases  there  cited.  Also  Tompson's 
case,  8  Gratt.  637;  3  Whart.  Am.  Cr.  Law.§ 
3161;  and  St.  John's  ex'or  v.  Alderson,  re- 
cently decided  by  this  court,  32  Gratt.  140l 

While  the  first  two  requisites  laid  down 
by  these  authorities  have  been  fulfilled,  the 
two  latter  are  plainly  wanting  in  this  cast 
The  evidence  contained  in  the  affidavits  pre- 
sented by  the  prisoner's  counsel  upon  his 
motion  aforesaid  are  merely  cumulative  and 
corroborative  apd  are  not  such  as  woiikl 
probably  produce  a   different  result. 

It  must  be  admitted  that  the  record  con- 
tains much  evidence  both  as  to  the  acts  of 
the  accused  and  the  opinions  of  witnesses 
tending  to  prove  the  prisoner's  insanity 
The  affidavits  presented  simply  contain  the 
opinions  of  other  witnesses  and  facts  of  a 
similar  character  to  those  already  testi^ 
to,  tending  to  establish  the  prisoner's  in- 
sanity. They  are  all  simply  cumulative  aod 
corroborative. 

Nor  do  we  think  that  such  evidence,  if  it 
had  been  heard  by  the  jury,  would  have 
produced  a  different  result.  A  jury  who 
had  heard  the  decided  opinions  of  distin- 
guished physicians  given  upon  the  subject 
of  the  prisoner's  insanity,  could  hardly  have 
been  influenced  by  the  acts  of  the  prisoner 
in  a  bar-room  in  the  city  of  Lynchburg. 
when  he  might  have  been  under  the  influ- 
ence of  strong  drink,  or  by  the  opinions  of 
such  witnesses  based  upon  his  conduct  nooe 
a  single  occasion  under  the  circumstances 
narrated  by  them  in  their  affidavits. 

We  are  therefore  constrained  to  declare, 
upon  the  record  before  us,  that  tiie 
816  evidence  contained  in  the  ^affidavits 
produced  was  merely  cumulative  aiid 
not  calculated  to  produce  a  different  result 
if  it  had  been  heard  on  the  trial.  We  are 
therefore  of  opinion  that  upon  the  well-es- 
tablished rules  of  law  in  such  cases,  die 
said  hustings  court  did  not  err  in  overrul- 
ing the  prisoner's  motion  for  a  new  \rai 
upon  the  ground  of  after-discovered  cin- 
dence. 

It  is  proper  to  say  that  the  court  has  not 
been  entirely  free  from  difficulty  in  comisfc 
to  its  conclusion  in  this  case  and  have 
given  it  the  most  anxious  consideratic« 
While  there  has  been  much  evidence  tendisf 
to  prove  the  prisoner's  insanity,  it  is  certainhr 
not  of  so  conclusive  a  character  as  to  induce 
this  court  in  violation  of  its  established  roles 
on  the  subject  of  new  trials,  to  set  aside  the 
verdict  of  the  jury,  approved  by  the  judge 
presiding  at  the  trial.  The  question  whetfecr 
the  prisoner  was  insane  at  the  time  of  tfar 
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commission  of  the  offence  charged,  was  a 
question  of  fact  for  the  jury  who  heard  and 
saw  the  witnesses,  who  had  before  them,  for 
days,  the  prisoner,  and  who  concluded  upon 
the  whole  evidence  that  he  was  not  insane; 
and  when  that  verdict  is  approved  by  the 
judgre  who  presided  at  the  trial,  this  court, 
whatever  doubts  it  may  have  upon  the  evi- 
dence as  presented  in  the  record,  would  not 
be  justified  in  setting  aside  such  verdict. 

We  cannot  say  that  this  record  presents 
such  a  case.    Even  the  medical  testimony  is 
contradictory   and  conflicting  as  to  the  insan- 
ity of  the  prisoner.    And  in  considering  the 
evidence  contained  in  the  affidavits  respect- 
ing the  newly  discovered  testimony,  relied 
upon,  it  is  a  pregnant  and  noteworthy  fact 
to  be  considered  that  the  evidence  produced 
is   that  of  witnesses  living  in  a  distant  city, 
who  saw  the  accused  on  a  single  occasion  in 
a  bar-room,  while  the  record  shows  that  the 
prisoner  had  been  for  many  years  a  resident 
of  the  city  of  Richmond  where  he  had 
817     been  engaged  in  a  prosperous  ♦busi- 
ness, in  which  he  had  accunnilated  a 
considerable  amount  of  money,  and  yet  up 
to  the  time  of  the  commission  of  this  offence, 
no  one  except  one  or  two  persons  had  ever 
advanced  or  expressed  the  opinion  that  he 
was  insane.  If  such  was  really  the  fact,  it 
would  seem  that  it  ought  to  have  been  es- 
tablished by  persons  living  in  the  city  of 
his   residence,  and   not  by  strangers   living 
in  a  distant  city,  who  saw  him  but  on  a  sin- 
gle  occasion   under   the   circumstances   be- 
fore referred  to.     The  affidavit  o(  only  one 
person  residing  in  the  city  of  Richmond  is 
produced  as  after-discovered  evidence,  and 
that  does  not  materially  supplement  the  ev- 
idence already  heard  by  the  jury. 

In  defence  to  a  criminal  prosecution  upon 
the  ground  of  insanity,  it  is  not  sufficient 
that  the  evidence  should  be  of  such  a  char- 
acter only,  as  to  produce  a  doubt  on  the 
minds  of  the  jury,  but  the  onus  probandi  is 
always  on  the  accused  to  prove  such  in- 
sanity to  their  satisfaction. 

In  Boswell's  case.  20  Gratt.  860,  one  of  the 
grounds  of  error  assigned,  was  that  the  court 
in  that  case  gave  to  the  jury  the  following 
instruction,  to-wit:  "That  every  man  is  pre- 
sumed to  be  sane,  and  to  possess  a  sufficient 
degree  of  reason  to  be  responsible  for  his 
crimes  until  the  contrary  is  proved  to  the 
satisfaction  of  the  jury."  In  commenting 
upon  this  instruction,  the  president  of  this 
court  said,  "I  think  this  instruction  is  unex- 
ceptionable. ♦  ♦♦*♦*  He  (the  counsel 
for  the  accused)  seems  to  think  that  all  the 
proof  required  by  law  to  repel  the  said  pre- 
sumption was  only  so  much  as  would  raise  a 
rational  doubt  of  his  sanity  at  the  time  of 
committing  the  act  charged  against  him. 
Now  I  think  this  is  not  law;  and  that  the 
law  is  correctly  expoimded  in  the  instruction 
given  by  the  court.  There  are  certainly  sev- 
eral American  cases  which  seem  to 
818  sustain  the  view  of  the  prisoner's  ♦coun- 
sel. But  I  think  the  decided  weight  of 
authority,  English  and  American,  is  the 
other  way.     In  1  Whart.  Am.  Cr.  Law,  §  711, 


the  writer  says:  "At  common  law  the  pre- 
ponderance of  authority  is  that  if  the  defence 
be  insanity,  it  must  be  substantially  proved 
as  an  independent  fact."  And  for  this  prop- 
osition, a  number  of  cases  are  cited.  And 
after  reference  to  many  of  them,  he  concludes 
as  follows:  "I  think  the  fair  result  of  them 
all  is  to  show  that  insanity  when  it  is  relied 
on  as  a  defence  to  a  charge  of  crime  must 
be  proved  to  the  satisfaction  of  the  jury,  to 
entitle  the  accused  to  be  acquitted  on  that 
ground.  *  *  *  *  The  law  presumes  every 
person  sane  till  the  contrary  is  proved; 
The  commonwealth  having  proved  tne  cor- 
pus .delicti,  and  that  the  act  was  done  hv 
the  accused,  has  made  out  her  case.  If  he 
relies  on  the  defence  of  insanity,  he  must 
prove  it  to  the  satisfaction  of  the  jury.  If 
upon  the  whole  evidence  they  believed  he 
was  insane  when  he  committed  the  act  they 
will  acquit  him  on  that  ground;  but  not 
upon  any  fanciful  ground  that  though  they 
believe  he  was  then  sane,  yet,  as  there  may 
be  a  rational  doubt  of  such  sanity,  he  is 
therefore  entitled  to  an  acquittal.  Insanity 
is  easily  feigned,  and  hard  to  be  disproved, 
and  public  safety  requires  that  it  should  not 
be  established  by  less  than  satisfactory  evi- 
dence." 

These  principles  so  clearly  declared  by 
the  unanimous  voice  of  this  court  speaking 
through  its  president  in  Bosweirs  case,  we 
think  apply  with  full  force  and  very  aptly 
to  the  case  at  bar;  and  upon  the  whole  we 
are  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  said  hustings  court  of  the 
city  of  Richmond,  and  that  the  same  must 
be  affirmed. 

Judgment  affirmed. 


I  819    *Price   v.    The    Commonwealth. 

[36  Am.  Rep.   797.] 

January  Term,   1880,  Richmond. 

CrlniBal  Law— Altering  Verdlet  in  PHa- 
oaer'n. Absence.* — Upon  the  trial  of  P  for  mvr- 
der,  the  jury  found  him  not  guilty  of  the  murder, 
but  guilty  of  involuntary  manslaughter,  and  as* 
sessed  upon  him  a  fine  of  $500.  And  the  court  there- 
upon entered  a  judgment  discharging  him.  At  the 
same  term  of  the  court,  in  the  absence  o€  P,  the 


'Amendment  of  Record. — ^That  impHsonmeot 
cannot  be  added  to  fine  at  subsequeat  term  in  proa- 
ecution  for  misdemeanor,  see  Pifer  ▼.  Conoion wealth, 
14  Gratt.  716.     See  also  Code  of  1887,  ch.  198,  S    4076. 

A  court  has  full  control  OTer  its  orders,  judgmeoU 
or  decrees  during  the  term  at  which  they  are  made  aad 
wntil  after  adjournment  may  in  iU  discretion  revise, 
amend,  supplement  or  vacate  such  judgments,  etc. 
But  after  adjournment  the  court  has  no  such  power. 

Thus  in  Barnes'  Case,  92  Va.  796,  it  is  said:  "The 
common  rule  at  law  is  that  during  the  term  wherein 
any  judicial  act  is  done  the  record  remains  in  the 
breast  of  the  judges  of  the  court  and  in  their  re- 
membrance, and  therefore  the  roll  is  alterable  during 
the  term  as  the  judges  shall  direct;  but  when  the 
term  is  past,  then  the  record  is  in  the  roll,  and  ad- 
mits of  no  alteration,  averment,  or  proof  to  the  con- 
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coart  set  aside  the  judgment,  and  entered  a  judg- 
ment agairst  hiin.  for  the  fine  of  $500,  and  six 
months'  imfMrisonment,  and  directed  him  to  be  ar- 
rested and  committed  to  prison.     Held: 

1.  The  first  judgment  was  erroneous. 

2.  During  the  same  term  of  the  court  the  matter 
was  under  the  control  of  the  court;  and  it  was 
competent  for  the  court  to  set  aside  the  first  and 
render    the   second   judgment. 

3.  It  was  not  necessary  that  P  should  be  present  in 
court  when  the  second  judgment  was  entered. 

In  September,  1879.  Nathaniel  L.  Price 
was  indicted  in  the  county  court  of  Pittsyl- 
vania for  the  murder  of  Dandridge  Burnett. 
On  his  trial  the  jury  found  he  was  not 
guiky  of  murder  as  charged  in  the  indict- 
ment, but  guilty  of  involuntary  manslaugh- 
ter, as  charged  therein;  and  they  fixed  his 
fine  at  $500.  The  court  then  made  the  fol- 
lowing order: 

"And  thereupon  proclamation  being  made 
as  the  matter  is,  and  nothing  further  appear- 
ing, or  being  alleged  against  the  said 
880  prisoner,  it  is  considered  by  *the  court 
that  said  Price  be  discharged  of  this 
prosecution  and  go  thereof    without  day." 

At  the  same  term  of  the  court,  and  only 
three  days  after  the  above  order  had  been 
made,  the  court  made  the  following  order: 

"For  reasons  appearing  to  the  court,  it  is 
ordered  that  so  much  of  the  order  entered  on 
the  sixth  day  of  this  court,  as  discharged  the 

trary.  3  Thos.  Coke  Lit.  323,  as  quoted  in  1  Rob. 
Pr.  (old  Ed.)  638;  Bunting  v.  Willis,  27  Gratt.  pp. 
158-9;  Winston  v.  Giles,  Id.  p.  534;  Cawood's  Case, 
2  Va.  Cases  527,  545."  To  the  same  effect  sec 
Clendenning  v.  Conrad,  91  Va.  410;  Sydnor  v.  Burke, 
4  Rand.  161;  Comm.  v.  Winstons,  5  Rand.  546;  Man- 
ion  V.  Fahy,  11  W.  Va.  496;  Smith  v.  Knight,  14  W. 
Va.  759;  Bank  v.  Janris,  26  W.  Va.  785;  Green  v. 
Pilttburg.  ete.,  R.  Co.,  11  W.  Va.  685,  692;  Kelty  v. 
High,  29  W.  Va.  381;  Lingle  v.  Cook,  32  Gratt.  262; 
Vaugh  V.  Preeland,  2  Hen.  &  Munf.  477;  Freeland 
V.  Fields'  Kx'ors,  6  Call  12,  15;  Halley  v.  Baird,  1 
Hen.  &  Munf.  25;  Cogbill  v.  Cogfoill,  2  Hen.  & 
Munf.  4^7;  Burch  v.  White.  3  Rand.  104;  15  Enc. 
of  PI.  &  Pr.  205;  Richardson  v.  Jones,  12  Gratt.  S3; 
Comm.  V.  McKinney,  8  Gratt.  589;  Drake  &  Coch- 
ren's  Case,  6  Gratt.  667;  Powell's  Case,  11  Grat.  822. 
Bat  mere  clerical  errors  may  be  corrected  at  a 
subs«quent  term.  Marr  v.  Miller,  I  Hen.  &  Munf. 
204;  Snead  v.  Coleman,  7  Gratt.  300;  Davis  v. 
Comm.,  16  Gratt.  134;  Shipman  v.  Fletcher,  91  Ya. 
473;  Clarkson  v.  Booth,  17  Gratt  490;  Shelton  v. 
Welsh,  7  Leigh  175;  Richardson  v.  Jones,  12  Gratt. 
153;  Eubank  v.  Ralls,  4  Leigh  308;  Garland  v. 
Marx,  4  Leigh  321;  Goolsby  v.  St.  John,  25  Gratt. 
158;  Comm.  v.  Winstons,  5  Rand.  546;  Dillard  v. 
Dillard,  77  Va.  820;  Bent  v.  Patten,  1  Rand.  25; 
Gordon  v.  Frazier,  2  Wash.  130,  135;  Stringer  v. 
Anderson,  23  W.  Va.  482;    15  Enc.  of  PI.  &  Pr.  220. 


defendant  Price  from  this  prosecution,  and 
directed  that  he  go  thereof  without  day,  be 
set  aside;  and  the  court  doth  order  that  the 
said  Price  pay  to  the  Commonwealth  of  Vir- 
ginia $500,  the  fine  assessed  by  the  jurors  ic 
their  verdict,  together  with  the  costs  of  this 
prosecution;  and  in  addition  thereto,  thai 
said  Price  be  imprisoned  in  the  jail  of  this 
county  for  six  months;  and  that  he  remaia 
in  jail  after  the  expiration  of  said  time,  until 
the  fine  and  costs  are  paid.  And  it  is  or- 
dered that  said  Price  be  arrested  and  con- 
fined in  jail  pursuant  to  this  order;  and  it  is 
ordered  that  the  clerk  issue  proper  process. 
directed  to  the  sheriff,  commanding  him  to 
arrest  said  Price  for  the  purposes  aforesaid"' 
The  process  having  been  issued,  and  the 
sheriff  having  arrested  Price,  he  applied  to 
the  judge  of  the  hustings  court  of  Danville 
for  a  writ  of  habeas  corpus,  complaining 
that  he  was  illegally  held  in  custody;  and 
the  sheriff  having  answ^ered  the  rule,  stating 
that  he  held  Price  under  the  aforesaid  or 
der  of  the  county  court  of  Pittsylvania,  the 
case  came  on  to  be  heard,  and  the  court  re- 
fused to  discharge  him.  And  he  thereupon 
applied  to  this  court  for  a  writ  of  error; 
which  was  allowed. 

John  Gilmer,  for  the  appellant. 

The  Attorney-General,  for  the  Comipoo- 
wealth. 
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delivered     the 


♦ANDERSON,     J., 
opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  in  the 
county  court  of  Pittsylvania  county  for 
murder.  On  the  25th  of  October,  1879.  the 
jury  rendered  a  verdict,  as  follows:  "Wc, 
the  jury,  find  the  prisoner.  Nathaniel  L. 
Price,  not  guilty  of  murder,  as  charged  in 
the  within  indictment,  but  guilty  of  invol- 
untary manslaughter,  as  charged  therein, 
and  fine  him  $500  dollars." 

It  appears  from  the  entry  made  on  the 
record,  that  "thereupon  proclamation  being 
made  as  the  manner  is,  and  nothing  further 
appearing,  or  being  alleged  against  the  said 
prisoner,"  the  court  proceeded  to  enter 
judgment,  and  did  enter  judgrment,  in  the 
following  words,  to-wit:  '*It  is  considered 
by  the  court  that  the  said  Price  be  dis- 
charged of  this  prosecution,  and  go  thereof 
without  day." 

On  a  subsequent  day  of  the  same  term.  L 
e.,  on  the  28th  of  October,  so  much  of  the 
above  order  as  discharged  the  said  Price  and 
directed  that  he  go  thjf  reof  without  day,  was 
set  aside,  and  the  f*" 'lowing  order  was  en- 
tered: "The  court  doth  order  that  the  said 
Price  pay  to  the  Commonwealth  of  Vir- 
ginia, $500.  the  fine  ascertained  by  the  jn- 
Quaere:  whether,  in  case  of  an  order  made  by  this  rorS  in  their  verdict,  together  with  the  COStS 
court,   but   the   entry   omitted   by   inadvertence   of  the  ,  of  this  prosecution,  and,  in  addition   thereto, 

court  or  misprison  of  the  clerk,  such  omission  may  !  that  Said  Price  be  imprisoned  in  the  jail  of 
be  corrected  at  a  subsequent  term.     And  per  Tucker,    this  COUnty  for  six  months,  and  that  he  re- 


Emory  V.  Erskine,  7  Leigh 


L 


P.,  it  seems  that  it  may. 
(Va.)   267. 

Qmaere:  If  the  act,  Code  of  1849,  ch.  181,  |  5,  p. 
681,  in  relation  to  amendments  of  a  record  by  a 
judge  in  Tacation,  applies  to  records  in  cases  of 
felony.   Powell  v.  Common weahh,  11  Gratt.  (Va.)  822. 


main  in  jail  at  the  expiration  of  said  time 
until  the  fine  and  costs  are  paid;  and  it  is 
ordered,  that  said  Price  be  arrested  and 
confined  in  jail  pursuant  to  this  order;  and 
it  is  ordered,  that  the  clerk  issue  proper 
process,  directed  to  the  sheriff,  commanding 
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882,  828,  824,  828 


him    to   arrest   said   Price   for   the   purpose 
aforesaid." 

On    the  same  day  the  said  Price  was  arrested 

upon  a  writ  which  issued  from  the  clerk's 

office  of  the  said  county  court,  and  con- 

M2     fined    in  the  jail  of  Pittsylvania  ♦county. 

And  upon  his  petition  to  the  judge  of 

the  hustings  court  of  the  city  of  Danville,  a 

rrit  of  habeas  corpus  was  issued  by  the  said 


duty  of  the  court,  to  ascertain  and  adjudge? 
It  is  an  old  and  well  established  rule  that  all 
the  proceedings,  orders,  judgments  and  de- 
crees of  the  court  are  in  the  breast  of  the 
court  until  the  end  of  the  term,  and  in  gen- 
eral subject  to  its  rescission  and  alteration. 
This  was  conceded  by  Mr.  Justice  Miller  in 
ex  parte  Lange,  18  Wall.  U.  S.  R.  163,  167, 
though  he  insists  that  there  must  in  the  na- 


judge  to  the  sheriff  of  Pittsylvania  county,  |  ture  of  the  power,  thus  exercised  by  the 
commanding  him  to  have  the  body  of  the  ^  court,  be  in  criminal  cases  some  limit  to  it. 
said  Price,  together  with  the  day  and  cause  !  In  that  case  it  was  held  by  the  supreme  court, 


of  his  capture  and  detention,  before  him,  on 
the  day  designated,  at  the  court-house  of 
the  city  of  Danville.  The  return  and  an- 
swer of  the  sheriff  shows  that  he  held  the 
said  Price  in  jail  under  the  aforesaid  judg- 
ment of  the  county  court  of  Pittsylvania; 
and  he  filed  with  his  return  a  certified  copy 
of  the  record  in  that  prosecution. 

The  judge  of  the  hustings  court,  upon  ma- 
turely considering  the  case,  "was  of  opinion 
that  the  said  Price  was  legally  detained  in  i 


that  the  circuit  court  exceeded  its  authority 
in  setting  aside  its  first  judgment,  and  enter- 
ing a  different  judgment,  though  the  change 
was  made  during  the  same  term.  The  law 
authorized  in  that  case,  imprisonment  not  ex- 
ceeding one  year,  or  a  fine  not  exceeding 
$200.  The  court  through  inadvertence  im- 
posed both  punishments,  when  it  could  right- 
fully impose  but  one.  After  the 
824  *fine  was  paid,  and  passed  into  the 
treasury,   and  the  prisoner  had  suffered 


custody,  and  remanded  him  to  the  jail  of  i  five  days  of  his  one  year's  imprisonment  the 
Pittsylvania  county,  to  abide  the  aforesaid  |  court  set  aside  itrf  former  judgment,  and 
judgment  of  the  county  court  of  said  county  |  sentenced  him  to  one  year's  imprisonment 
of  Uie  28th  of  October,  1879,  and  gave  judg-  |  from  that  time.  A  majority  of  the  court  held 
ment  against  him  for  the  costs.  To  which  j  with  Mr.  Justice  Miller,  that  there  was  a 
judgment  of  the  hustings  court,  Price  prayed  i  limit  to  the  above  rule,  and  that  it  did  not 
for  a  writ  of  error  and  supersedeas;  which  apply  in  this  case,  when  the  judgment  had 
was  allowed  by  one  of  the  judges  of  this  court,  been  partly  executed.  Mr.  Justice  Clifford, 
The  court  is  of  opinion  that  the  judgment  in  an  able  opinion,  and  Mr.  Justice  Strong, 
of  the  county  court  of  the  25th  of  October,  ,  dissented  from  the  opinion  of  the  court,  upon 
discharging  the  prisoner  from  the  prosecu-  i  the  ground  that  the  matter  was  in  the  breast 
tion,  and  directing  him  to  go  thereof  without  j  of  the  court  during  the  term,  and  upon  the 
day,  was  erroneous.  The  verdict  of  the  further  ground  that  the  supreme  court  had 
jury,  whilst  it  acquitted  him  of  the  felony  '  not  jurisdiction  to  revise  the  decision  of  the 
charged  in  the  indictment,  convicted  him  of  circuit  court,  in  a  criminal  case,  upon  the 
involuntary  manslaughter;  which  is  declared  writs  of  habeas  corpus  and  certiorari, 
by  statute  to  be  a  misdemeanor,  and  is  pun-  No  man  can  be  twice  lawfully  punished 
ishable  with  fine  and  imprisonment.  This  for  the  same  offence.  In  civil  cases  the  maxim 
finding  of  the  jury  was   authorized  by  the    is,  nemo  debit  bis  venari  pro  uno  et  eadem 


statute,  which  provides,  that  on  an  indict- 
ment for  felonious  homicide,  the  jury  may 
find  the  accused  not  guilty  of  the  felony,  but 


causa.  In  the  criminal  law  the  same  princi- 
ple is  expressed  in  the  Latin  phrase,  nemo 
debit  bis  puniri  pro  uno  delicto.  And  ex  parte 


guilty  of  involuntary  manslaughter.  New  j  Lange,  supra,  was  decided  mainly  upon  this 
Criminal  Procedure,  ch.  17,  §  27,  p.  95.  The  >  principle — that  is,  that  no  one  ought  to  be 
judgment  was  not  supported  by  the  verdict,    punished  twice   for  the   same   offence.  The 

It  was  clearly  a  conviction  for  a  misde-  common  law  goes  further,  and  forbids  a 
823    meanor,   and  it  was  the  *province.   and  |  second  trial  for  the  same  offence,  whether 

the  duty  of  the  court  to  ascertain  the  |  the   accused  had  suffered  punishment  or   not, 


punishment,  and  to  pass  sentence  on  the  ac- 
cused therefor.  But  it  took  no  notice  of  his 
conviction  of  a  misdemeanor,  and  gave  judg- 
ment for  his  discharge  from  the  prosecution, 
as  if  he  had  been  acquitted  by  the  verdict  of 
the  jury,  not  only  of  the  felony,  but  of  all 
offence,  and  had  not  been  found  guilty  of 
involuntary  manslaughter,  which  is  an  of- 
fence against  the  law,  and  punishable  by  fine 
and  imprisonment.  Was  it  competent  for 
the  court  to  strike  from  the  verdict  of  the 
jury  so  much  of  it  as  found  the  accused 
guilty  of  a  misdemeanor,  and  by  its  judg- 
ment, contrary  to  the  verdict,  to  acquit  him 
of  all  offence?   We  think  not. 

But  was  it  competent  for  the  court  to  cor- 
rect the  error?  Could  it  during  the  term  set 
aside  the  erroneous  judgment,  and  enter 
judgment  for  such  punishment  as  the  law 
annexed  to  the  offence,  of  which  the  defend- 
ant had  been  convicted  by  the  verdict  of  the 
jury,  and  which  it  was  the  province,  and   the 


if  in  the  first  trial  he  had  been  acquitted  or 
convicted.  And  hence  the  plea  of  autrefois 
acquit,  or  autrefois  convict,  is  a  good  de- 
fence to  a  criminal  prosecution. 

The  case  under  judgment  does  not  fall 
within  the  inhibition  of  either  of  the  fore- 
going principles.  The  defendant  was  not 
subjected  to  punishment  twice  for  the  same 
offence.  Nor  was  he  subjected  to  a  second 
trial  for  the  sarne  offence,  for  which  he  had 
been  before  tried,  and  acquitted,  or  con- 
victed. He  was  certainly  not  subjected  to 
punishment  twice  for  the  one  offence;  but    by 

the    first  judgment  was  discharged  from 
825     prosecution   *and   permitted   to   go   at 

large,  before  sentence  had  been  pro- 
nounced against  him  for  the  misdemeanor  of 
which  he  had  been  convicted  by  the  verdict 
of  the  jury;  and  the  court  afterwards  pro- 
nounced against  him  the  sentence  of  the  law 
annexed  to  the  commission  of  the  offence  of 
which  he  had  been  found  guilty;  but  before 
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proceeding  to  pronounce  such  sentence,  set 
aside  the  erroneous  judgment  of  acquittal, 
which  was  still  under  its  control,  it  being 
during  the  same  term  of  the  court,  and  no 
inj«ry  or  injustice  resulting  thereby  to  the 
defendant,  in  consequence  of  the  first  judg- 
ment having  been  executed. 

In  Piper's  case,  14  Gratt.  710,  it  was  held, 
Allen,  J.,  delivering  the  opinion,  in  which 
the  other  judges  concurred,  that  the  judg- 
ment ii  entire,  and  when  a  verdict  is  passed, 
is  the  sentence  of  the  law  upon  the  result  of 
the  proceedings.  The  court  say:  "It  be- 
comes when  rendered  an  entire  judgment 
upon  the  facts  as  found,  and  in  the  language 
of  the  books  finishes  the  proceedings;  audit 
would  seem  to  follow  that  as  the  judgment  is 
the  determination  of  law  upon  the  verdict,  or 
particular  state  of  facts,  it  cannot  be  divided, 
and  a  part  of  the  final  sentence  be  pronounced 
at  one  term,  and  after  having  to  that  extent 
passed  entirely  from  the  control  of  the  court, 
that  it  should  at  a  subsequent  period,  take 
up  the  same  finding,  and  pronounce  another 
sentence  in  addition  to  the  one  already  en- 
tered upon  the  same  state  of  facts." 

But  in  this  case  after  the  first  judgment 
was  entered  it  had  not  entirely  passed  from 
the  control  of  the  court,  i)ut  remained  in  the 
breast  of  the  court  until  the  end  of  the  term, 
subject  to  revision,  alteration,  or  rescission, 
no  injustice  or  injury  being  done  thereby  to 
the  defendant.  It  was  therefore  proper  that 
the  judgment  which  had  been  entered  prob- 
ably through  inadvertence,  and  without 
886  due  consideration,  whilst  during  *the 
term  the  whole  subject-matter  was  un- 
der the  control  of  the  court,  should  be  set 
aside,  and  an  entire  judgment  rendered  in 
conformity  to  the  requirements  of  the  law, 
upon  the  facts  as  found  by  the  jury. 

And  it  was  not  necessary,  that  the  defend- 
ant should  be  personallv  present,  when  said 
judgment  was  rendered.  In  the  above  case 
it  was  held  that  in  misdemeanors  the  per- 
sonal presence  of  the  defendant  is  not  nec- 
essary at  the  trial;  a  verdict  and  judgment 
for  the  fine  may  be  found  and  rendered  in 
his  absence.  A  capias  to  hear  juda:ment  is 
not  now  necessary — "And  if  such  iudfirTn^*it 
requires  an  infamous  or  corporeal  punish- 
ment, the  court  may  make  such  order  as 
may  be  necessary  for  the  arrest  of  the  per- 
son against  whom  the  judgment  is,  and  for 
the  execution  of  the  judgment,"  Code  of 
1873,  ch.  203,  §  21,  p.  1253. 

It  was  not  error  therefore  to  render  judg- 
ment against    the  defendant  in    his    absence. 

Upon  the  whole  the  court  is  of  opinion 
that  there  is  no  error  in  the  judgment  of 
the  hiistines  court  of  the  citv  of  Danville, 
and  that  the  same  be  affirmed. 

Judgment  affirmed. 


887      *Gla88  V.  The  Commonwealth. 

March   Term,   1880,   Richmond. 

Moffett    I^aw — ^Tndictment — SvlllcleBcr** — In 

a  prosecution  under  sections  5  and  10  of  the  "Mof- 


fctt  Liquor  Law,"  the  indictment  alleges  tkat  ikc 
principal  was  a  "bar-room  keeper,**  and  m  'tar- 
room  liquor  dealer,'*  but  does  act  allecie  that  ht 
was  "licensed"  as  such.  On  motion  in  arrest  e4  judg 
ment — Htxj>:     The   indictment  is    fatally  defective. 

This  was  an  indictment  in  the  county  conn 
of  Hanover  against  Thomas  Glass,  for  fail- 
ing to  turn  the  crank  of  the  Moffett  regis- 
ter at  the  time  and  in  the  presence  of  the 
person  to  whom  he  sold  a  drink.  There  was 
a  verdict  and  judgment  against  the  defend- 
ant, and  he  thereupon  obtained  a  writ  oi 
error  and  supersedeas.  The  case  is  stated 
in  the  opinion  of  Moncurc,  P. 

George  A.  Jones,  for  the  appellant. 
The  Attorney-General,  for  the  Common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  county  court  of  Hanover,  to  which  a  writ 
of  error  was  denied  by  the  judge  of  the 
circuit  court  of  said  county.  On  the  16th 
day  of  July,  1879,  the  grand  jury  of  said 
county    in    said    county    court,    upon    their 

oaths   presented  an  indictment    against 
828    Thomas  Glass,  agent  for  John  W.  *Pate. 

for  a  misdemeanor,  a  "true  bill;"  in 
which  indictment  it  was  charged,  that  the 
said  "Thomas  Glass,  servant,  agent  and  em- 
ployee of  John  W.  Pate,  on  the  10th  day  of 
July,  1879,  at  the  said  county  of  Hanover, 
and  within  the  jurisdiction  of  the  said 
county  court  of  Hanover  county,  did  sell  to 
Benjamin  Bowles  one  drink  of  ardent  spirits, 
to  be  drunk  at  the  place  where  sold;  and 
did  then  and  there  deliver  the  same  to  the 
said  Benjamin  Bowles;  and  that  the  said 
Thomas  Glass,  agent,  servant  and  employee 
of  the  said  John  W.  Pate,  unlawfully  did 
then  and  there  wilfully  fail,  immediately  on 
the  sale  of  the  said  one  drink  of  ardent 
spirits,  in  the  presence  of  the  said  Benjamin 
Bowles,  to  turn  the  crank  of  the  proper 
register  until  the  bell  thereof  had  struck 
one,  and  the  indicator  on  the  dial  of  said  reg- 
ister had  moved  one  point  for  the  said  one 
drink  of  ardent  spirits  so  sold  and  delivered 
by  him,  the  said  Thomas  Glass,  agent,  serv- 
ant and  employee  of  the  said  John  W.  Pate, 
as  aforesaid,  the  said  John  W.  Pate  being 
then  and  there  a  bar-room  keeper  and  a  bar- 
room liquor  dealer — against  the  peace  and 
dignity  of  the  Commonwealth  of  Virginia.- 
On  the  21st  day  of  August,  1879.  the  said 
defendant  pleaded  "not  guilty,"  to  the  said 
indictment  against  him,  and  for  his  trial  put 
himself  upon  the  country,  and  the  attorney- 


'Grlaftimal  Ijavr — ladictnent. — As  to  what  is 


requisite  in  indictment,  see  Terry  t.  Comm..  87  Va. 
672,   citing  principal   case. 

See  also  on  this  question  Boyd  t.  Cotnm.,  77  Va. 
52;  Boyle  v.  Comm.,  14  Gratt.  674;  Cooun.  ▼. 
Young,  15  Gratt.  664;    11   Enc.  PI.  ft  Pr.  52S. 

Sam« — ^Proof  at  Trinl. — ^In  State  t.  Wltitter, 
18  W.  Va.  308,  it  was  held  that  proof  on  trial  that  ike 
defendant  "kept  a  hotel  and  public  bar-room**  is  aat 
in  itself  sufficient  evidence  that  he  had  a  State 
to  sell  «nirituous  liquors,  the  court  dting  the 
case  with  approval. 
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for  the  Commonwealth  did  the  like;  where- 
upon came  a  jury,  which  were  sworn,  the 
truth  of  and  upon  the  premises  to  speak, 
and  having  heard  the  evidence  and  argu- 
ments of  counsel,  were  sent  out  of  court 
to  consider  of  their  verdict,  and  returned 
the  following  verdict,  to-wit:  "We,  the 
jury,  find  the  defendant,  Thomas  Glass, 
agent,  guilty  of  the  offence  charged  in  the 
indictment  against  him,  in  manner  and  form 
as  therein  charged."  Thereupon  the  ac- 
cused moved  the  court  to  set  aside  the  said 
verdict,  and  grant  him  a  new  trial,  which 
8S8  motion  the  court  overruled.  *And 
thereupon  the  said  defendant  moved 
the  court  in  arrest  of. judgment;  which  mo- 
tion being  argued,  the  court  took  time  until 
the  next  day  to  consider  of  its  judgment;  on 
which   day,   to-wit: 

On  the  22d  day  of  August,  1879,  the  court 
having  maturely  considered  the  said  motion 
in  arrest  of  judgment  and  heard  the  argu- 
ment of  counsel  on  the  said  motion,  over- 
ruled the  same;  whereupon  it  was  consider- 
ed by  the  court  that  the  said  defendant,  for 
his  said  offence,  be  fined  fifty  dollars,  to  the 
use  of  the  Commonwealth,  and  that  he  pay 
the  costs  of  the  said  prosecution. 

To  which  opinion  and  judgments  of  the 
court,  as  well  as  other  opinions  rendered 
upon  said  trial,  the  defendant  excepted,  and 
tendered  his  several  bills  of  exceptions, 
which  were  signed,  sealed  and  enrolled  and 
made  a  part  of  the  record  in  the  case. 

The  said  bills  of  exception  are  three  in 
number,  and  are  to  the  following  effect: 

No.  1.  On  the  trial  of  the  case,  the  attor- 


spirits,  and  did  not  immediately,  in  the  pres- 
ence of  the  said  Ben  Bowles,  turn  the  crank 
of  the  proper  register  until  the  bell  (of  the 
Moffett  register)  had  struck  once  and  the 
indicator  on  the  dial  had  marked  one  point, 
as  required  by  law.  But  that  said  Thomas 
Glass  did,  after  the  said  Ben  Bowles  had  left 
the  store,  turn  the  crank  of  the  proper  regis* 
ter,  until  the  bell  (of  said  Mottett  register) 
had  struck  once  and  the  indicator  on  the  dial 
had  moved  one  point  for  the  drink  so  sold  as 
aforesaid,  and  that  there  was  no  one  present 
at  the  time.  And  that  at  the  time  of  said 
sale  and  delivery  the  said  Thomas  Glass, 
agent,  did  sell  and  deliver  drinks  to  sundry 
other  purchasers,  and  did  sell  and  deliver 
sundry  groceries  to  persons  then  present; 
and  that  the  said  Glass,  agent,  &c.,  gave  on 
oath  as  his  excuse  for  not  turning  the  crank 
in  the  presence  of  Ben  Bowles,  as  aforesaid, 
that  he  forgot  it  in  the  pressure  of  confusion, 
and  did  turn  the  crank  as  aforesaid,  as  soon 
as  he  remembered  his  failure,  and  that  no  one 
was  present  at  the  time  that  he  did  turn  one 
crank,  &c.,  as  aforesaid;  and  that  John  W. 
Pate  had  at  the  time  a  bar-room  license''  to 

sell  ardent  spirits,  &c.,  at  said  store. 
831        ♦No.   3.  And  thereupon   the  accused 

by  counsel  moved  in  arrest  of  judg- 
ment for  errors  appearing  on  the  face  of  the 
record.  But  the  court  overruled  said  motion. 
There  are  various  assignments  of  error  in 
this  case;  but  one  of  them  is  conclusive  of 
the  case,  and  is  therefore  the  only  one  which 
it  will  be  necessary  to  notice.  That  one  is, 
that  the  indictment  contains  no  averment, 
and   does  not  show  that  any  offence  was  com- 


ney  for  the  Commonwealth  moved  the  court  '  mitted  by  the  accused.  It  contains  no  charge 
to  give  the  following  instruction  to  the  jury:  '  that  he  sold  by  retail,  ardent  spirits,  to  be 
"The  jury  are  instructed  that  if  they  believe  drunk  at  the  place  where  sold,  without  having 
from   the  evidence,  that  the  defendant  did  sell  I  a  license  therefor;  nor  that,  being  a  licensed 


and  deliver  the  one  drink  of  ardent  spirits, 
as  charged  in  the  indictment,  and  failed  to 
register  the  same,  provided  for  by  section  5 
of  the  law  known  and  called  the  Moffett 
liquor  law,  in  the  presence  of  the  purchaser, 
they  must  find  the  defendant  guilty;  al- 
though they  may  further  believe  from  the 
evidence,  that  after  the  purchaser  had  left 
the  store  he  did  then  turn  the  register  once 
for  the  drink  so  sold  and  delivered  out  of  his 

presence.     The    defendant,    by ,  on    the 

indictment,  the  agent,  servant  or  bar-keeper 
for  John  W.  Pate,  a  license  bar-room  keep- 
er and  bar-room  liquor  dealer."  But  the  ac- 
cused, by  counsel,  objected  to  the  in- 
880  struction,  and  the  court  overruled  ♦the 
objection  and  permitted  the  said  in- 
struction to  go  to  the  jury,  to  which  action 
of  the  court  the  accused  excepted.  &c. 

No.  2.  On  the  said  trial,  after  the  jury  had 
brought  in  their  verdict  and  before  judgment 
had  been  entered  thereon,  the  accused  moved 
to  set  aside  said  verdict  as  contrary  to  the 
law  and  to  the  evidence.  But  the  court  over- 
ruled said  motion,  and  the  court  certified  that 
the  facts  proved  are  as  follows:  "That  on  or 
about  thelOthdayof  July,  1879,  Thos.  Glass, 
agent,  servant,  employee  of  John  W.  Pate, 
and  at  the  store  known  as  Johnson's  store, 
in  the  lower  part  of  Hanover  county,  did  sell 
and    deliver  to  Ben  Bowles  one  drink  of  ardent 


retail  or  bar-room  liquor  dealer,  he  failed  to 
comply  with  the  requirements  of  the  law  in 
regard  to  a  sale  of  ardent  spirits  by  retail  by 
such  a  dealer,  to  be  drunk  at  the  place  where 
sold.  These  requirements  are  made  only  of 
licensed  retail  or  bar-room  liquor  dealers,  and 
an  accused  can  only  be  subjected  to  them,  or 
to  the  consequence  of  not  complying  with 
them,  by  charging  and  proving  that  he 
failed  to  comply  with  them,  though  he  was 
a  licensed  retail  or  bar-room  liquor  dealer. 
The  act  of  assembly  on  which  this  prose- 
cution is  founded,  to-wit,  chapter  59,  Acts  of 
1878-9,  pages  310-317,  inclusive,  requires  a 
retail  or  bar-room  liquor  dealer  to  obtain  a 
license  to  authorize  him  to  carry  on  his  said 
business;  and  in  section  five  of  the  said  act, 
requires  him  to  perform  certain  duties  therein 
mentioned;  and  in  the  tenth  section  of  the 
said  act,  it  is/ enacted  that  "any  licensed  re- 
tail or  bar-room  liquor  dealer,  as  well  as 
his  agent,  servant,  or  bar-keeper,  for  every 
failure  to  perform  any  of  the  duties  required 
of  such  dealer  under  the  provisions  of  the 
fifth  section  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  fined  not  less  thaft  fiftv  nor 
more  than  one  hundred  dollars,  one-third  to 
go  to  the  informer,  for  which  fine  surh 
888  dealer  and  his  sureties  ♦shall  he  liable 
on  his  bond,  which  may  be  collected  by 
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summary  process,  by  motion,  on  ten  days' 
notice,  m  the  name  of  the  Commonwealth; 
and  where  the  offence  is  committed  by  the 
dealer  himself,  or  by  his  connivance,  he  shall 
forfeit  his  license,  which  shall  not  be  re- 
newed during  the  term  for  which  it  was 
granted.  Any  person  prosecuted  for  a  vio- 
lation of  the  provisions  of  this  act,  shall  be 
allowed  to  testify  in  his  own  behalf." 

No  doubt  the  offence  intended  to  be  charg- 
ed against  the  accused  in  this  case  was  the 
misdemeanor  defined  by  the  tenth  section  of 
the  said  act.  But  by  the  express  terms  of  the 
act,  such  offence  could  only  be  committed  by 
z  "licensed  retail  or  bar-room  liquor  dealer," 
or  "his  agent,  servant,  or  bar-keeper."  To 
bring  the  cases,  therefore,  within  the  said 
terms,  it  ought  to  have  been  averred  in  the 
indictment,  that  the  accused,  when  he  com- 
mitted the  act  with  which  he  is  charged,  was 
a  "licensed  retail  or  bar-room  liquor  dealer." 
He  may  have  committed  that  act  without 
being  guilty  of  any  legal  offence.  To  author- 
ize a  valid  conviction  of  an  offence,  it  must 
be  sufficiently  charged  in  the  indictment  or 
information.  Every  material  ingredient  of 
the  offence  must  be  so  charged;  otherwise, 
there  can  be  no  legal  conviction  in  the  case, 
for,  admitting  the  charge  to  be  literally  true, 
it  does  not  follow  that  the  accused  was 
guilty  of  any  offence. 

The  principals  of  law  on  which  the  fore- 
going observations  depend,  are  so  well  set- 
tled that  it  seems  to  be  unnecessary  to  cite 
any  authorities  to  sustain  them. 

The  following  references  will,  however, 
be  here  made,  viz:  3  Wharton  on  Criminal 
Law,  chapter  X,  "Motion  in  Arrest  of  Judg- 
ment"; Davis'  Criminal  Law,  469-70;  3  Rob. 
Prac.  (old  ed.)  275-8;  2  Va.  Ca.  122.  Bosh- 
er's  case;  4  Leigh  692,  Pea's  case;  29  Gratt. 

844,  Helfrick's  case. 
838  *It  follows,  therefore,  that  the  court 
below  erred  in  overruling  the  motion 
of  the  accused  in  arrest  of  judgment,  for 
errors  appearing  on  the  face  of  the  record, 
and  that,  for  that  cause  alone,  without  any 
necessity  for  noticing  any  of  the  other 
questions  presented  in  the  case,  the  said 
judgment  ought  to  be  reversed  and  annulled, 
and  the  accused  discharged  from  further 
prosecution  in  the  case. 

The  judgment  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
indictment  in  this  case  contains  no  aver- 
ment and  does  show  that  any  offence  was 
committed  by  the  accused;  and  that  the 
county  court  erred  m  overruling  the  motion 
of  the  accused  in  arfest  of  judgment.  There- 
fore, without  deciding  any  other  question 
arising  in  the  case,  it  is  considered  by  the 
court  that  the  judgment  of  the  said  county 
court  to  which  the  writ  of  error  was  awarded 
in  this  case  is  erroneous,  and  that  it  be  re- 
versed f»nd  annulled  on  the  ground  of  the 
error  aforesaid.  And  this  court  proceeding 
to  render  such  judgment  as  the  said  county 
court  ought  to  iipve  rendered,  instead  of  that 
which  it  did  render  as  aforesaid,  it  is  further 
considered  by  the  court,  that  the  said  judg- 


ment of  the  county  court  be  arrested,  and 
that  the  accused  be  discharged  from  the 
further  prosecution,  and  from  custody  in 
the  said  case;  which  is  ordered  to  be  certi- 
fied to  the  said  county  court. 
Judgment  reversed. 


884 


*Lee   Reynolds  v.  The    Conunon- 
wealth. 

March   Term,    1880,  Richmond. 


Criminal   lMy/9 — Murder — Caae     at     Bar.* — B 

and  ly  are  jointly  indicted  for  the  murder  of  S.  On 
the  trial  of  L  the  jury  find  him  guilty  of  murder  ia 
the  second  degree,  and  the  court  refuses  to  ffrani  L 
a  new  trial,  and  enters  a  judgment  on  tlie  verdict. 
Upon  the  evidence — Held:  That  L  had  no  p»rt  m 
the  killing,  either  as  acting  or  advising,  or  counter 
nancing  it,  and  therefore  though  present  at  the  that 
he  is  not  guilty  of  any  offence. 

This  was  an  indictment  in  the  circuit  court 
of  Patrick  county  against  Burwell  Reynolds 
and  Lee  Reynolds,  for  the  murder  of  Aaron 
C.  Shelton.  The  prisoners  elected  to  be  tried 
separately,  and  Lee  Reynolds  being  put  upon 
his  trial,  and  the  jury  having  found  him 
guilty  of  murder  in  the  second  degree,  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  eighteen  years;  and  the  ccmrt 
having  overruled  a  motion  for  a  new  trial, 
and  sentenced  him  in  accordance  with  the 
verdict,  the  prisoner  obtained  a  writ  of  er- 
ror and  supersedeas  from  this  court-  The 
case  is  fully  stated  in  the  opinion  of  the 
court    delivered    by    Moncure,    P. 

There  was  no  counsel  for  the  prisoner. 
The  Attorney-General,  for  the  Common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 
885  *This  a  writ  of  error  to  a  judgment 

of  the  circuit  court  of  Patrick  county, 
convicting  the  plaintiff  in  error,  Lee  Rey- 
nolds, of  murder  in  the  second  de^ee.  and 
ascertaining  the  term  of  his  imprisonment 
in  the  penitentiary  therefor  to  be  eighteen 
years. 

On  the  29th  day  of  January,  1878,  Burwell 
Reynolds  and  the  said  Lee  Reynolds  were 
jointly  indicted  in  the  county  court  of  said 
county  for  the  murder  of  Aaron  C.  Shelton. 
On  the  31st  day  of  January,  1878.  the  accused 
were  arraigned  for  the  said  offence  and  plead 
not  guilty  to  the  indictment  therefor. 
Whereupon,  electing  to  be  tried  separately, 
and  demanding  to  be  so  tried  in  the  circuit 
court  of  said  county,  they  were  remanded 
to  jail   for   separate   trials   before    the    said 


'Cited   with    approval   in    Kemp  ▼.   Cooun..   80   Va. 
443.     See  14  Cent.  big.  698. 

Aiders  and  Abettora — 'Wluit    C*iBstlt«t««. 

— To  constitute  one  an  aider  or  abettor  it  is  ta&taoMl 
tkat  there  should  be:  first,  presence  actual  or  coft- 
stnictive;  second,  participation  in  the  crime.  2  Am. 
&  £ng.  Enc.  of  Law  (2nd  Ed.)  32.  But  one  w^ 
watches  while  others  commit  a  murder  is  princifHd  a 
the  second  degree.     Mitchell's  Case,  33  Gratt.  845. 
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circuit  court  on  the  said  indictment,  at  the 
next  terra   thereof. 

At  which  term,  to-wit:  in  April,  1878,  the 
said  Lee  Reynolds  was  accordingly  tried 
separately  for  the  said  offence  on  the  said 
indictment,  and  the  jury  sworn  to  try  him, 
found  a  verdict  against  him  in  these  words : 
"We  the  jury  find  the  prisoner  Lee  Reynolds 
guilty  of  murder  in  the  second  degree',  in 
manner  and  form  as  charged  in  the  indict- 
ment, and  ascertain  the  term  of  his  confine- 
ment in  the  penitentiary  to  be  the  period  of 
fifteen  years."  Thereupon  the  said  prisoner 
moved  the  court  to  set  aside  the  verdict  and 
grant  him  a  new  trial,  on  the  ground  that 
the  said  verdict  was  against  the  law  and  the 
evidence.  But  the  court  overruled  the  said 
motion  and  rendered  judgment  according  to 
the  said  verdict.  The  said  prisoner  excepted 
to  the  said  action  of  the  court,  and  all  the 
facts  proved  on  the  trial  were  certified  in 
the  bill  of  exceptions. 

To  the  said  judgment  of  the  circuit  court 


day  the  teacher  having  left  his  school  in 
charge  of  one  of  the  grown  and  advanced 
scholars,  another  brother  of  Aaron  C.  Shel- 
ton,  about  thirteen  years  of  age,  approached 
the  school-house  at  a  distance  of  150  yards, 
and  hallooed  'school-butter.'  The  members  of 
the  school  then  pursued  him  until  they  got  to 
where  Aaron  C.  Shelton  was  standing  in  the 
road  with  a  stick  in  his  hand,  his  uncle,  Asa 
Tuggle,  being  present;  this  place  was  about 
400  yards  from  the  place  where  his  saw  logs 
were,  and  in  the  direction  of  the  school-house. 
Aaron  C.  Shelton  having  understood  some 
one  to  call  him  a  rogue,  and  was  told  by  one 
of  the  school  children  that  it  was  Puss  Rey- 
nolds, the  sister  of  Lee  and  Burwell  Rey- 
nolds, whereupon  an  altercation  took  place 
between  Shelton  and  the  school  children  in 
which  he  abused  Puss  Reynolds.  The  school 
children  then  turned  back  to  the  school- 
house.  Aaron  C.  Shelton  following  then  with 
a  rock  and  stick,  stating  to  them  that  his 
brother  had  been  ducked  a  short  time  before. 


rendered  in  April,  1878,  a  writ  of  error  was  ;  and  he  might  pass  there  when  he  damned 
awarded  by  this  court,  upon  which  the    pleased  and  halloo  *school-butter,'  and  if  he 
836       said   judgment  was  reversed,  and    *the  i  was    ducked    again,    he    would    shoot    their 
cause  was  remanded  to  the  said  circuit  j  heart-strings  out,  and  if  the  teacher  inter- 
court  for  a  new  trial  to  be  had  therein.  fered,  he  would  shoot  him  if  he  had  to  fol- 


Accordingly  such  new  trial  was  thereafter 
had,  to-wit:  in  October,  1878,  when  a  verdict 
was  found  in  the  case  by  a  jury,  in  these 


low   him   into   the   school-room. 

"Neither    Lee  nor  Burwell  Reynolds    were 
present  on  this  occasion,  but  Aaron  C.  Shel- 


words:  "We  the  jury  find  the  prisoner  Lee    ton   shook  a  stick  over  the  head  of  Puss  Rey- 


Reynolds  guilty  of  murder  in  the  second  de- 
gree, and  ascertain  the  term  of  his  confine- 
ment in  the  penitentiary  to  be  eighteen 
years."  Whereupon  the  prisoner  moved  the 
court  to  set  aside  the  verdict  and  grant  him 
a  new  trial;  which  motion  the  court  over- 
ruled; to  which  action  of  the  court  the  pris- 
oner excepted.  In  his  bill  of  exceptions,  all 
the  facts  proved  on  the  trial  were  certified. 

The  said  verdict  having  been  rendered, 
and  the  said  motion  to  set  it  aside  having 
been  overruled,  judgment  was  thereupon 
rendered  by  the  court;  to  which  judgment 
the  writ  of  error  in  this  case  was  awarded  by 
this  court.  Whether  the  said  judgment  be 
erroneous  or  not,  depends  upon  the  question 
whether  the  said  verdict  of  the  jury  was 
warranted  by  the  facts  certified  to  have  been 
proved  on  the  last  mentioned  trial?  To 
decide  that  question,  it  will  therefore  be 
necessary  to  state  and  consider  the  facts  so 
certified.  They  are  as  follows: 

"That  A.  C.  Shelton  had  become  provoked 
some  time  preceding  the  homicide  because 
a  younger  brother  had  been  ducked  by  the 
children  of  a  negro  school,  for  hallooing 
'school-butter;'  of  which  school  Lee  Reynolds 
was  a  member.  His  brother,  Burwell  Rey- 
nolds, who  was  jointly  indicted  with  him, 
took  an  active  part  in  the  ducking.  This 
took  place  about  three  weeks  before  the 
homicide.  On  the  morning  before  the  homi- 
cide, Aaron  C.  Shelton  passed  the  school- 
house  in  which  the  school  was  then  in  session, 
hallooed  'school-butter,'  and  passed  to 
337  his  work  without  ♦any  disturbance, 
about  four  hundred  yards,  to  where  he 
was  eoing  to  load  his  wagon  with  saw  logs, 
in  which  business  he  was  at  that  time  en- 
gaged. At  recess  of  the  school  on  the  same 
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nolds,  a  sister  of  Lee  and  Burwell  Reynolds, 
and  asked  her  who  it  was  that  called  him  a 
rogue;  she  said,  'No  one;'  and  asked  Shelton 
what  all  this  meant;  he  replied, 'One  of  your 
brothers  ducked  my  little  brother  sometime 
ago.'  She  said  her  brother  did  not  duck 
his  brother,  but  only  patted  a  little  water 
on  his  head.  Shelton  then  said  he 
833  would  *pat  for  him,  and  used  abusive 
language  to  her,  which  the  witness 
declined  to  repeat  in  court. 

"Marv  Burwell,  one  of  the  witnesses  for 
the  defence,  informed  Burwell  and  Lee  Rey- 
nolds, that  evening,  of  the  manner  in  which 
Aaron  C.  Shelton  had  abused  their  sister. 
Late  in  the  evening  of  the  same  day,  Shelton 
returning  home  from  his  work,  found  Burwell 
and  Lee  Reynolds  trying  to  roll  one  of  the 
saw  logs  that  had  been  cut  by  his  uncle, 
which  he  intended  carrying  to  the  saw-mill, 
out  of  the  road  down  a  hill.  A  road  had 
been  cut  by  the  uncle  of  Shelton  by  which 
any  one  could  pass  around  the  log  without 
any  inconvenience.  Shelton  asked  Lee  Rey- 
nolds what  he  was  doing.  He  said  they  were 
going  to  roll  that  log  out  of  the  road.  Shel- 
ton cursed  them,  and  told  them  if  they  did 
he  would  thrash  them.  Lee  and  Burwell  then 
passed  oii  around  the  log  in  the  direction  of 
the  school-house,  and  Shelton  stopped  at  the 
log  about  a  quarter  of  an  hour,  and  then 
went  on  in  the  same  direction,  on  his  way 
home.  When  he  got  to  the  school-house  he 
found  Lee  and  Burwell  standing  on  the  side 
of  the  road  from  which  they  had  turned  to 
let  Shelton  pass,  with  an  axe  which  they 
used  at  the  school-house.  Lee  addressed 
Shelton  and  told  him  he  and  Burwell  were 
eoine  back  to  the  log,  at  which  he  had  just 
found  them,  the  next  morning,  and  were  going 
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to  roll  that  log  out,  and  if  he  interferrcd  with 
them  they  would  shoot  him,  and  if  he  ran  they 
would  make  their  dogs  catch  him.  This 
threat  was  denied  by  Burwell  Reynolds,  who 
was  introduced  as  a  witness,  and  stated  that 
Shelton  stopped  in  the  road  and  said  he  had 
not  forgotten  him  for  ducking  'my  brother.' 
Green  Shelton,  the  brother  of  Aaron  C.  Shel- 
ton, was  the  witness  to  this  threat.  Aaron 
C.  Shelton  passed  the  school-house  on  Wed- 
nesday morning  and  on  Thursday  morning, 
hauling    hts    logs    without     interfering 

839  with  the  *school.  On  Wednesday  Shel- 
ton received  a  message,  purporting  to 

come  from  Lee  Reynolds,  saying  that  he  in- 
tended to  move  that  log,  artd  that  he  had  his 
gun  with  him,  and  if  he,  Shelton,  interfered 
with  him  he  would  shoot  him.  On  Wednes- 
day morning  following  the  past  difficulty  on 
Tuesday  before,  the  prisoner,  with  his 
brother  Burwell,  went  back  to  their  farm. 
On  their  way  they  were  informed  by  Asa 
Tuggle,  the  uncle  of  the  deceased,  that 
Aaron  C.  Shelton  told  him  to  tell  them  that 
if  he  caught  them  on  that  road  he  would 
beat  them.  They  received  the  same  warning 
on  Thursday  morning  from  the  same  source. 
They  went  on  to  their  farm,  finished  their 
work,  and  about  3  o'clock  P.  M.  were  re- 
turning the  same  road;  Burwell  driving  the 
slide  with  some  little  loading  on  it.  The 
prisoner  was  walking  in  front  with  a  gun 
and  stick.  They  came  to  a  tree  across  the  road 
which  had  been  cut  by  Tuggle  since  they 
went  down  in  the  morning.  It  was  cut  into 
saw  logs.  The  second  cut  had  been  hauled 
away.  There  was  one  across  the  road.  They 
moved  the  log  out  of  the  way  to  pass  with  the 
slide,  and  while  in  the  act  of  moving,  Asa 
Tuggle,  who  had  cut  the  log,  and  who  was 
engaged  for  that  purpose  by  Shelton,  said, 
'Now,  boys,  you  have  moved  that  log  and 
you  must  take  the  result.'  Burwell  drove  on 
up  the  road,  which  was  a  single  track  about 
15  paces,  and  turned  short  around  a  tree 
into  the  brush  out  of  the  road.  The  deceased 
drove  his  wagon  up  opposite  the  rear  of  the 
slide,  in  the  only  track  a  wagon  could  have 
passed,  and  stopped  at  least  5  or  10  paces 
before  it  was  necessary  to  have  stopped  in 
order  to  load  his  log,  but  had  stopped  fur- 
ther from  the  log  the  day  before.  And  the 
slide  could  have  passed  out  behind  the 
wafifon   after  it   stop|)ed. 

"There  was  a  conflict  of  testimony  at  this 
point,  as  to  how  the  difficulty  occurred — 

840  whether  Lee  Reynolds  *drew  the  stick 
upon  the  deceased,  or  whether  the  de- 
ceased ordered  him  to  drop  it — but  that  the 
deceased  did  get  the  stick  into  his  possession, 
and  that  Lee  Reynolds  backed,  and  the  de- 
ceased followed  him,  in  a  scuffle  over  the 
gun,  for  fifteen  paces,  until  the  prisoner  got 
to  the  log;  then  Shelton  struck  him  with  the 
stick,  and  knocked  him  over  the  log.  At  this 
moment  Burwell  Reynolds,  who  was  with  the 
slide,  came  up  from  the  rear  and  stabbed 
Shelton  in  the  back  with  a  large  tobacco 
knife.  It  was  proved  that  it  was  eighty  yards 
from  the  slide  to  where  Shelton  was  first 
seen  with  his  wagon  by  the  prisoner,  and 
that  the  slide  could  have  passed  the  wagon 


at  other  and  better  places  in  that  distance. 
Which   is   accordingly   certified. 

"Wm.    M.   Tredway.     [ScaL]" 

The  court  is  of  opinion  that  the  circuit  conn 
erred  in  overruling  the  motion  of  the  prisoner, 
Lee  Reynolds,  to  set  aside  the  verdict  and 
grant  him  a  new  trial.  The  facts  certified  by 
the  court  below  to  have  been  the  facts  proved 
on  the  trial  before  that  court,  did  not  at  all 
warrant  the  verdict  of  the  jury  nor  the  judg- 
ment of  the  court  thereon,  to  which  the  writ 
of  error  in  this  case  was  awarded.  The  facts 
certified  to  have  been  proved  at  the  last  were 
the  same  in  substance  with  the  facts  certified 
to  have  beenproved  on  the  former  trial  in  the 
same  case.  This  court  was  unanimously  of 
opinion  that  those  facts  were  wholly  insuffi- 
cient to  sustain  the  verdict  rendered  upon 
them  against  the  prisoner,  and  therefore  re- 
versed the  judgment  rendered  upon  that 
verdict,  and  remanded  the  cause  to  the  court 
below  for  a  new  trial  to  be  had  therein.  Such 
new  trial  has  accordingly  been  had.  on  which 
the  same  facts  substantially  which  were 
proved  on  the  former  trial  are  certified  to 
have  been  again  proved,  and  no  other,    on    the 

latter  trial;  and  yet  the  jury,  on  that 
841     *trial,    convicted    the    prisoner   of  the 

same  offence  as  on  the  former  trial,  and 
ascertained  the  term  of  his  confinement  in 
the  penitentiary  therefor  to  be  eighteen  years 
— three  years  more  than  the  term  ascertained 
by  the  jury  on  the  former  trial.  And  the 
court  which  presided  at  the  said  trials  over- 
ruled the  motion  of  the  prisoner  to  set  aside 
the  verdict  and  grant  him  a  new  trial,  and 
rendered  judgment  according  to  the  verdict 
on  the  latter  occasion,  as  had  been  done  on 
the  former,  notwithstanding  the  judgpnent 
of  this  court  reversing  the  former  judgment 
of  the  court  below,  upon  the  ground  that  the 
facts  certified  by  that  court  to  have  been  the 
facts  proved  on  the  former  trial  were,  accord- 
ing to  the  unanimous  opinion  of  this  court, 
wholly  insufficient  to  warrant  the  verdict 
rendered  by  the  jury  on  that  trial. 

The  prisoner  certainly  did  not  kill  the  de- 
ceased; nor  do  the  facts  certified  show,  or 
even  tend  to  show,  that  he  assented  in  any 
way,  or  to  any  extent,  to  the  said  killing,  nor 
to  the  act  by  which  it  was  done,  nor  to  its 
being  done  by  any  other  act  or  any  other 
person.  The  prisoner  never  struck  the  de- 
ceased, nor  offered  to  strike  him.  nor  assented 
to  his  being  struck  by  any  other  person.  He 
was  a  youth  going  to  school  at  the  time  the 
homicide  was  committed,  and  near  the  place 
of  its  commission.  He  and  his  brother  Bur- 
well Reynolds  were  living  with  their  father 
and  working  for  him  on  his  farm,  near  the 
place  where  they  were  going  to  school.  On 
the  day  on  which  the  homicide  was  committed 
they  went  in  the  morning  from  the  place 
where  the  school  was  kept  to  their  father  s 
farm  and  returned  in  the  evening  to  the  place 
of  the  school.  When  they  got  near  to  the 
latter  place,  in  driving  along  the  road,  there 
was  a  saw  log  lying  in  the  road,  which  had 
been  cut  and  put  there  by  the  deceased  or  his 

direction;  he  being  en  gained  in  haulinf 
849    logs  to  a  saw-mill.  Atthat*point  they 
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were  overhauled  by  the  deceased  who  was 
driving  a  wagon  and  seems  to  have  been 
about  to  haul  the  log  in  question.  He  was 
not  prevented  by  them  from  so  doing,  nor 
did  they  say  anything  to  him  on  the  subject 
When  they  were  approaching  the  log  in  the 
road  it  seems  that  Burwell  Reynolds  was 
drivini?  the  slide^  and  Lee  Reynolds  was 
walking  with  a  stick  and  a  gun  in  his  hand, 
which  latter  it  seems  he  was  in  the  habit  of 
carrying  about  with  him.  It  is  stated,  in  the 
certificate  of  facts,  that  "there  was  a  conflict 
of  testimony  at  this  point  as  to  how  the 
difficulty  occurred;  whether  Lee  Reynolds 
drew  the  stick  upon  the  deceased,  or  whether 


reversed,  and  the  cause  be  remanded  to  the 
court  below  for  a  new  trial  to  be  had  therein. 
The  judgment  was  as  follows: 
This  day  came  again  as  well  the  plaintiff 
in  error  by  his  counsel  as  the  attorney-general 
on  behalf  of  the  Commonwealth,   and  the 
court  having  maturely  considered  the  trans- 
cript of  the  record  of  the  judgment  afore- 
said and  the  arguments  of  counsel,  is  unani- 
mously   of   opinion,   for    reasons    stated    in 
writing  and  filed  with  the  record,  that  the 
circuit  court  erred  in  overruling  the  mo- 
844    tion  of  the  prisoner,  Lee  Reynolds.  *the 
plaintiff  in  error,  to  set  aside  the  ver- 
dict and  grant  him  a  new  trial;  this  court 


the  deceased  ordered  him   to  drop  it;   but  ,  being  decidedly   of   opinion   that   the   facts, 
that  the  deceased  did  get  the  stick  into  his    certified  by  the  court  below    to    have   been 


possession,  and  that  Lee  Reynolds  backed 
and  the  deceased  followed  him  in  a  scuffle 
over  the  gun  for  fifteen  paces  until  the 
prisoner  got  to  the  log,  then  Shelton  struck 
him  with  the  stick  and  knocked  him  over 
the  log.  At  this  moment  Burwell  Reynolds, 
who  was  with  the  slide,  came  up  irom  the 
rear  and  stabbed  Shelton  in  the  back  with 
a  large  tobacco  knife." 

Now  it  does  not  appear  that  Lee  Reynolds 
had  any  thing  to  do  with  the  stabbing  of  the 
deceased,  or  any  knowledge  of  any  intention 
on  the  part  of  Burwell  Reynolds  to  stab  or 
kill  him,  or  that  the  said  Burwell  at  that 
time  had  in  his  possession  the  knife  by  which 
the  stabbing  was  done,  or  any  other  weapon; 
nor  that  any  effort  was  made  to  use  tlic  gun 
which  Lee  Reynolds  then  happened  to  have 
in  his  hand;  nor  that  the  said  gun  was  then 
loaded,  even  with  bird-shot.  The  deceased 
pursued  Lee  Reynolds,  took  away  his  stick, 
attempted  to  take  away  hi<%  gun,  and  knocked 
him  over  the  log.  During  all  this  time,  and 
notwithstanding  this  violence  on  the  part  of 
the  deceased  towards  the  prisoner  it  does  not 
appear  that  the  latter  gave  to  the  former  a 
single  blow,  or  that  such  a  blow  was 
848  ever  *given.  In  this  state  of  things 
"Burwell  Reynolds,  who  was  with  the 
slide,  came  up  from  the  rear  and  stabbed 
Shelton  in  the  back  with  a  large  tobacco 
knife." 

Now  how  can  Lee  Reynolds  be  made  li- 
able for  this  act  which  he  did  not  commit, 
to  which  he  did  not  consent,  and  of  which 
he  had  no  knowledge  nor  information  until 
It  was  done. 

There  is  much  evidence  in  regard  to  dis- 
putes between  the  deceased  and  scholars 
at  the  school  to  which  Lee  Pevnolds  was 
going  at  the  time  of  the  homicide,  but  it  is 
not  material  to  this  case  nor  necessary  to 
notice  it  here. 

The  facts  certified  are  so  insufficient  to 
sustain  the  verdict  that  upon  a  demurrer 
to  evidence  judprment  ought  to  have  been 
given  in  favor  of  the  demurrant. 

When  this  case  was  placed  in  the  hands 
of  this  court  the  learned  attorney-general 
was  so  well  satisfied  that  the  judgment 
ought  to  he  reversed  that  he  said  so  to  the 
court;  which  was  very  proper  under  the 
circumstances. 

The  court  is  therefore  of  opinion  that  the 
said   judgment   is   erroneous   and   must   be 


all  the  facts  proved  upon  the  trial,  were 
wholly  insufficient  to  warrant  the  said 
verdict,  and  that  even  if  the  said  prisoner 
had  demurred  to  the  evidence  on  the  said 
trial,  the  judgment  of  the  court  below  upon 
the  facts  certified,  ought  to  have  been  in 
favor  of  the  demurrant. 

Therefore  it  is  considered  that  the  said 
judgment  of  the  said  circuit  court  to  which 
the  writ  of  error  was  awarded  in  this  case, 
be  reversed  and  annulled ;  and  that  the  cause 
be  remanded  to  the  said  circuit  court  for  a 
new  trial  to  be  had  therein. 

Judgment   reversed. 


846       ^Albert  Mitchell  v.  The  Cooimon- 

wealth. 

March  Term,   1880,  Richmond. 

1.  Ortmtnal  La'w — Jary.* — ^M  and  two  others  are 
indicted  for  murder  in  the  county  court  of  L,  ard 
on  their  arraignment  they  elect  to  be  tried  in  the 
circuit  court.  A  writ  of  venirg  is  issued  by  the 
county  court  for  the  summoning  of  a  jury,  return- 
able  to  the  circuit  court,  and  the  24  men  selected  by 
the  county  court  are  summoned  to  the  circuit  court. 
On  the  motion  of  the  prisoner  this  venire  Is  quashed 
by  the  circuit  court,  and  the  court  directs  another 
venire  of  24  to  be  summoned,  and  names  the  24 
summoned  on  the  first  venire.  HSLO:  The  direct- 
ing the  same  24  men  to  be  summoned  is  not  error. 

2.  SAine — Confeaalons — Bvidence.f — Upon  the 
trial  of  a  prisoner  for  murder,  he  twice  makes  a  con- 
fession, both  of  which  are  admitted  in  CTidence. 
There  is  very  little  doubt  that  the  first  confession 


'Criminal    La'w — ^Venire    Fst«l«a. — The    mle 

stated  in  the  first  headnote  was  cited  with  approval  in 
Waller  &  Boggs  v.  Comm.,  84  Va.  492.  See  also 
Poindexter  v.  Comm.,  33  Gratt.  766  and  note;  Bac- 
ctgalupo  ▼.  Comm.,  33  Gratt.  807;  Drier  y.  Comm.,  89 
Va.  531;  Snodgrass  ▼.  Comm.,  89  Va.  683. 

tSAme — Admlaalon  of  Confessions  in  Bvl- 
deneo.— In  State  y.  Morgan,  35  W.  Va.  267,  the 
court  said:  "It  is  so  well  settled  that,  to  exclude  con- 
fessions, they  must  be  made,  not  only  under  induce- 
ments, but  under  inducements  held  out  by  persons  in  au- 
thority, that  I  shall  not  discuss  the  subject,  but  sim- 
ply refer  to  Smith's  Case,  10  Gratt.  734;  Shifflet's 
Case,  14  Gratt.  659;  Thompson's  Case,  20  Gratt.  724; 
Venable's  Case,  24  Gratt.  643;  Page's  Cave,  27  Gratt 
980;  Mitchell's  Case,  33  Gratt.  845."  See  also  State 
V.  Morgan,  35  W.  Va.  262. 
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was  made  without  any  promise  or  threat  to  induce 
it;  and  there  is  no  doubt  the  last  was  so  made. 
Hsld:     The   evidence   was  admissible. 

8.  Same — Principal  in  First  Decree. — ^Upon 
the  CTidence  in  this  case,  three  persons  go  toget)ier 
to  rob  a  store.  One,  M,  is  posted  some  distance 
from  the  house  to  watch;  and  the  other  two  obtain 
admittance  into  the  storehouse,  kill  the  owner  and 
rob  the  store,  and  M  shares  the  booty.  Held:  M 
is  principal  in  the  first  degree  of  the  crime  of 
murder,  and  may  be  punished  with  death. 

4.  Same — Mixed  Jury  for  Negrro.* — Upon  an 
indictment  of  M,  a  man  of  color,  for  murder,  he  is 
not  entitled  to  have  a  mixed  jury. 

At  the  October  terra,  1879,  of  the  county, 
court  of  Louisa,  Albert  Mitchell,  William 
Talley  and  Ann  Eliza  Jackson  were  in- 
dicted jointly  for  the  murder  of  Charles  K. 
Walton.  They  elected  to  be  tried  in  the  cir- 
cuit court;  and  in  that  court  the  pris- 
846  oners  elected  *to  be  tried  separately. 
Albert  Mitchell  was  thereupon  put 
upon  his  trial;  and  the  jury  found  him 
guilty  of  murder  in  the  first  degree;  and 
the  court  sentenced  him  to  be  hanged. 

The  prisoner  took  three  exceptions  to 
rulings  of  the  court;  and  obtained  a  writ  of 
error  and  supersedeas  from  this  court.  The 
case  is  very  fully  stated  in  the  opinion  of 
the  court  delivered  by  Moncure,  P. 

Tutwiler,  for  the  prisoner. 

The  Attorney-General,  for  the  Common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Louisa  county,  rendered  on 
the  1st  day  of  October,  1879,  convicting  the 
plaintiff  in  error,  Albert  Mitchell,  of  murder 
in  the  first  degree,  and  sentencing  him  there- 
for to  be  hanged  by  the  neck  until  he  be 
dead.  He  was  convicted  on  an  indictment 
found  in  the  county  court  of  said  county,  at 
its  April  term,  1879,  against  William  Talley, 
Ann  Eliza  Jackson  and  the  said  Albert 
Mitchell,  which  indictment  contains  ten 
counts,  in  which  the  accused  is  charged  with 
having,  on  the  9th  day  of  March,  1879,  mur- 
dered Charles  K.  Walton,  in  the  manner  and 
by  the  means  set  out  in  the  said  counts  re- 
spectively. On  the  15th  day  of  April,  1879, 
the  accused  were  arraigned  on  the  said  in- 
dictment in  the  said  county  court,  and  there- 
upon demanded  to  be  tried  in  the  circuit  court 
of  said  county,  pursuant  to  the  act  of  assem- 
bly in  such  case  made  and  provided; 
whereupon  they  were  remanded  for  trial  in 
the  said  circuit  court.  And  the  clerk  of  the 
said  county  court  was  ordered  to  certify  and 
transmit  to  the  clerk  of  the  said  circuit  court 
a  record  of  the  proceedings  in  the 
847  *  said  county  court  in  relation  to  the 
said  prosecution,  and  copies  of  the  in- 
dictment   and    all    other    papers    connected 


'Same — Mixed  Jarles. — Principal  case  cited 
with  approval  in  Lawrence  v.  Comm.,  81  Va.  845. 
See  also  Coleman  v.  Comm.,  84  Va.  1;  Virginia  v. 
Rives,  100  U.  S.  338. 


with  the  case;  which  was  accordingly  done. 
Thereafter,  to-wit,  on  the  24th  day  of  Sep- 
tember, 1879,  the  accused  were  set  to  the 
bar  of  the  said  circuit  court,  and  demurred 
generally  to  the  whole  indictment  and  to 
each  count  thereof;  and  the  prisoner's  coun- 
sel being  called  on  to  state  the  ground  of 
the  demurrer,  said  they  were  not  prepared 
to  state  any  in  support  thereof.  The  court 
overruled  the  same.  And  thereupon  they 
plead  not  guilty  to  the  indictment,  and  for 
their  trial  put  themselves  upon  the  country, 
and  elected  to  be  tried  separately.  And 
thereupon  Albert  Mitchell  was  set  to  the 
bar  for  trial.  Various  t>roceedings  were  had 
in  the  case  on  the  last-mentioned  and  fu- 
ture days  of  the  said  circuit  court,  which 
need  not  be  here  mentioned,  at  leabt  for  the 
present,  until  the  26th  day  of  September, 
1879,  when  the  jury  sworn  to  try  the  case, 
having  fully  heard  the  evidence  and  argu- 
ments of  counsel  and  retired  to  their  room 
and  considered  the  case,  returned  into  court 
and   rendered  the   following  verdict: 

"We,  the  jury,  find  the  prisoner.   Albert 
Mitchell,  guilty  of  murder  in   the   first  de- 
gree, this  the  26th  day  of  September,  1879. 
"Thos.  J.   Plea  ants.   Foreman." 

On  the  1st  day  of  October.  1879.  it  being 
demanded  of  the  said  Albert  Mitchell  if  any- 
thing for  himself  he  had  or  knew  to  say 
why  the  court  to  judgment  and  execution 
against  him  of  and  upon  the  premises  should 
not  then  proceed,  and  nothing  being  alleged 
in  delay  of  judgment,  it  was  therefore  con- 
sidered by  the  court  that  he  be  hanged  by 

the  neck  until  he  be  dead,   &c. 
848  *Upon   the  trial   of   the  said   cause, 

the  prisoner  tendered  three  bills  of  ex- 
ceptions, which  were  received,  signed  and 
sealed  by  the  court,  and  ordered  to  be  made 
a  part  of  the  record  in  the  said  cause.  As  alL 
or  nearly  all,  of  the  questions  arising  in  the 
cause  are  presented  by  these  bills  of  ex- 
ceptions, they  will  be  here  fully  or  sub- 
stantially stated  and  considered  in  the  or- 
der in  which  they  arc  numbered: 

"1st  bill  of  exceptions. 
"Commonwealth    v.    Albert    Mitchell,    for 
murder. 

"Be  it  remembered  that  when  the  venire 
summoned  in  this  case  was  called,  the  pris- 
oner by  his  counsel  moved  the  court  to 
quash  the  venire  facias  upon  the  ground  that 
the  list  from  which  the  venire  had  been 
summoned  had  been  furnished  by  the  judge 
of  the  county  court  of  Louisa;  whereupon 
the  court  quashed  the  said  writ  of  venire 
facias,  which  is  as  follows:" 

Here  follows  the  said  writ,  after  which  is 
inserted  the  "list  of  jurors  referred  to 
above;"  that  is.  in  the  said  writ.  In  which 
list   twenty-four  names   are   included. 

The  said  bill  then  proceeds  as  follows: 

"Endorsement  by  sheriff. 
"Executed  by  summoning  all  of  the  par- 
ties on  the  list  appended  hereto. 

"R.  F.  Moss,  S.  L.  C" 
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And  the  court  then  furnished  the  sheriff  of  :  prisoners,  they  were  returned  to  the  jail  of 
Louisa  a  list  containing  the  names  of  twenty-  Louisa  county  in  August  last.  But  the  court 
four  persons,  who  were  the  same  persons  '  overruled  the  prisoner's  motion  to  quash 
named  in  the  venire  facias  issued  by  the  ■  said  writ  of  venire  facias,  and  called  the 
judge  of  the  county  court  of  Louisa,  and    panel;  to  which  opinion  of  the  court,  over 


which  had  been  quashed,  from  which 
848    list,   &c.,  the  officer   was   *directed  to 
summon  the  said  twenty-four  persons, 
whose  names  were  mentioned  in  the  list  ap- 
pended to  the  first  writ  of  venire  facias,  to 
attend  the  court  forthwith  for  the  trial  of 
the    prisoner;    which    is    as    follows:    Then 
follows  the  "2d  writ,"  which  is  the  same  in 
form  and  substance  with  the  first  writ  re- 
ferred to,  except  that  in  the  first  writ  the 
twenty-four  person^  therein  mentioned,  are 
required  "to  be  summoned  from  a  list  to  be 
furnished  by  the  judge  of  the  county  court 
of  said  county,  to  appear  before  the  judge 
of  the  circuit  court  of  said  county,  at  the 
courthouse,  on  the  22d  day   of  September, 
1879;"  whereas  in  the  second  writ,  they  are 
required  "to  be  summoned  from  a  list  to  be 
furnished  by  the  judge  of  the  circuit  court 
of  said  county,  at   the  courthouse,  on   the 
24th  day  of  September,  1879."  Then  follows 
the  "list  of  jurors  referred  to"  in  said  "2d 
writ;"  being  the  same  with  those  named  in 
the  list  referred  to  in  the  said  first  writ. 
The  said  bill  then  proceeds  as  follows: 
"Whereupon  the  prisoner  by  his  counsel 
moved  the  court  to  quash  this  last  writ  of 
venire  facias,   upon  the  ground   that   the   list 
from  which  the  venire   was  directed  to  be 
summoned  contained  only  the  names  of  24 
persons.  2d.  Upon  the  ground  that  the  said 
list  and   the  said  writ  contained  the  names   of 
the  same  persons  who  had  been  summoned 
from   a  list  furnished  by  the  judge  of  the 
county  court  of  Louisa,  to  attend  the  court 
on  the  1st  day  of  its  term,  and  who  had  been 
in  attendance  on  the  court  from   its   com- 
mencement,   during  which  time  a  large  num- 
ber of  the  citizens  of  Louisa  had  been  present, 
among  whom  were  a  large  number  of  wit- 
nesses, some  40  or  50,  summoned  on  behalf  of 
the   Commonwealth,  to   testify   against   the 
prisoner    and  those  jointly  indicted  with  him, 
for  the  murder  of  Charles  K.  Walton; 
850    and  also  the  friends  ♦and  relatives  of 
said  Walton  and  others  interested  in  the 
prosecution  of  the  prisoner  and  those  indicted 
with  him,  it  being  known  to  the  court  that 
these   prosecutions  had  attracted  much  atten- 
tion   and  excited  great  interest  in    the  county 
of  Louisa  and  the  adjoining  county  of  Gooch- 
land, where  the  dec'd  had  many  relations; 
that  apprehensions  were  felt,  lest  because   of 
the  necessary  delay  in  the  trials,  thoughtless 
and  inconsiderate  persons  might  be  tempted 
if  any  effort  should  be  made  by  designing 
and  wicked  parties  to  arouse  their  natural 
indignation  at  such  a  crime  against  the  pris- 
oners to  organize  and  subject  the  prisoners 
to  the  violence  of  a  mob.  This  apprehension 
was  only  in  regard  to  the  other  prisoners 
indicted   jointly   with    the   prisoner,    Albert 
Mitchell;  and  the  court  had  deemed  it  pru- 
dent to  avoid  the  possibility  of  such  a  move- 
ment to  remove  them  to  the  city  of  Rich- 
mond in  the  latter  part  of  April  last,  whence, 
at   the   instance    of    the    counsel   for    those 


ruling  said  motion,  the  prisoner  by  his  coun- 
sel excepts,  and  prays  that  this  his  bill  of 
exception,  may  be  signed,  sealed  and  en- 
rolled, and  made  a  part  of  the  record  in  this 
case,   which   is   accordingly   done. 

"W.   S.    Barton.     [Seal.]" 

The  court  is  of  opinion  that  the  circuit 
court  did  not  err  in  overruling  the  prisoner's 
motion  to  quash  said  writ  of  venire  facias. 

It  was  not  necessary  that  the  list  from 
which  the  venire  was  directed  to  be  sum- 
moned, should  have  contained  the  names  of 
more  than  twenty-four  persons,  although  it 
might  have  contained  more.  If  the  list 
861  *contain  the  names  of  twenty-four 
persons,  then  of  course  those  twenty- 
four  can  be  summoned  under  the  writ  of 
venire  facias  mentioned  in  chapter  17,  sec- 
tion 4,  page  340,  Acts  of  Assembly,  1877-8. 
This  question  is  well  settled  by  authority. 
See  Sand's  case,  21  Gratt.  871;  Poindexter's 
case  and  Baccigalupo's  case,  supra,  766,  807; 
all  of  which  cases  are  cited  by  the  attorney- 
general  in  this  case. 

Nor  is  it  error  that  the  said  list  and  the 
said  writ  contained  thenames  of  the  same 
persons  who  had  been  summoned  from  a  list 
furnished  by  the  judge  of  the  county  court  of 
Louisa  to  attend  the  court  on  the  first  day 
of  its  term.  &c.  Those  persons  might  be  com- 
petent and  suitable  jurors,  and  if  so  there 
could  be  no  valid  nor  reasonable  objection 
to  their  serving  as  such.  But  if  not,  it  was 
not  necessary  that  they  should  so  serve,  and 
doubtless  they  would  not  have  so  served. 

"2d  bill  of  exceptions. 
"Be  it  remembered  that  o*i  the  trial  of 
this  cause,  the  Commonwealth,  to  sustain 
the  issue  on  h^r  part,  offered  in  evidence 
the  confession  said  to  have  been  made  by 
the  prisoner  soon  after  his  arrest,  to  the 
introduction  of  which  the  prisoner  by  his 
counsel  objected,  unless  the  Commonwealth 
first  showed  by  clear  and  indisputable  af- 
firmative evidence,  that  the  said  confession 
was  free  and  voluntary  and  had  not  been 
induced  by  any  promises  held  out  to,  or 
threats  made  against  the  prisoner,  by  those 
engaged  in  his  arrest. 

"The  Commonwealth,  to  prove  the  said 
confession  had  been  free  and  voluntary,  in- 
troduced Capt.  John  Tyler  of  Hanover,  who 
testified  that  on  the  27th  of  March,  1879,  in 
company  with  John  A.  Waddy,  he  arrested 
the  prisoner  in  the  low  grounds  on  the  farm 

of  Henry  Gardner,  where  the  prisoner 
862     lived   and  was  *employed  by  the   year; 

the  arrest  was  made  about  12  o'clock; 
that  on  his  arrest,  the  prisoner  said  he  had 
done  nothing;  he  seemed  to  want  to  talk,  but 
I  told  him  I  did  not  want  to  hear  him;  I  sent 
John  A.  Waddy  ahead  to  the  place  where  we 
had  left  the  horse  and  jersey,  and  told  him 
to  tell  the  crowd  there  assembled  not  to  say 
anything  to   the   prisoner;    I   searched   him 
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and  found  on  him  some  small  money  in 
coin,  a  copper  speil  mark,  and  a  small  pistol 
marked  'Prairie  Kinj^;  puthimin  the  jersey 
and  sent  him  to  Yanceyvillc;  several  per- 
a  :ns  went  with  him  in  the  jersey;  some- 
thing was  said  to  him  about  Talley,  who 
was  >ointly  indicted  with  him;  there  was  a 
considerable  crowd  assembled  at  Yancey- 
villc, and  along  the  road  from  Gardner's, 
who  were  a  good  deal  excited;  I  heard  some 
say  he  ought  to  be  hung. 

"On  cross-examination,  witness  said  that 
R.  P.  Cammack  and  Ned  Kinney  went 
along  with  the  prisoner  in  the  jersey  to 
Yanceyvillc;  I  oflFered  the  prisoner  no  in- 
ducements to  confess,  and  made  no  threats 
against  him  to  make  him  confess.  I  left  to 
arrest  Talley,  living  about  }/^  a  mile  oflF, 
leaving  10  or  15  men  in  charge  of  the  pris- 
oner and   three  others. 

"W.  S.  Hunter,  another  witness,  being  in- 
troduced said,  that  when  Capt.  Tyler  went  to 
arrest  Talley,  he  left  me,  a  constable  of 
Louisa  county,  in  charge  of  the  prisoner  and 
three  others;  J.  E.  Bibb  and  R.  P.  Cammack 
also  had  charge  of  him;  Capt.  Jack  Wren 
and  W.  S.  Knox,  two  Richmond  detectives, 
engaged  in  the  arrest,  and  in  working  up  the 
case,  after  Tyler  left  to  arrest  Talley,  took 
the  prisoner  out  of  the  wagon  and  started 
with  him;  Knox  soon  stopped,  and  Wren 
went  on  with  the  prisoner  some  15  or  20  steps 
from  the  crowd,  and  just  out  of  the  road, 
and  talked  with  him  from  3  tb  6  minutes, 
then  called  to  us,  and  I  think  his  expression 
was,  'this  boy  wants  to  tell  about 
858  ♦it;*  the  whole  transaction  did  not 
exceed  10  minutes.  When  we  came 
up,  Wren  said  to  the  prisoner,  now,  before 
you  make  any  statement,  I  want  you  to  un- 
derstand I  don't  hold  out  any  inducement 
to  you  to  tell  anything;  if  you  tell  it  must 
be  voluntary,  or  you  can  toll  or  not  as  you 
please.  I  can't  undertake  to  give  the  ex- 
act words  that  he  used;  that  was  the 
amount  of  it. 

"W.  S.  Knox,  one  of  the  Richmond  detec- 
tives, was  then  introduced,  and  testified  that 
he  was  sitting  on  a  log  with  Longden,  who 
said  to  him  the  man  is  coming,  and  when 
the  jersey  got  there  Wren  and  the  prisoner 
walked  off  some  distance  to  one  side,  and 
in  a  little  while  Wren  beckoned  to  him  and 
he  went  to  meet  Wren  and  the  prisoner, 
and  some  others  were  there;  that  he  said 
to  prisoner,  you  can't  say  anything  to  me, 
you  must  tell  it  to  these  gentlemen;  that 
the  prisoner  asked  him,  if  he  would  confess 
woiiM  it  do  him  ?nv  prood;  and  witness  re- 
plied that  he  would  make  him  no  promises; 
that  he  would  have  to  see  Mr.  Winston 
(then  acting  Commonwealth's  attorney), 
and  he  could  make  his  agreement  with 
him,  and  offered  to  go  with  him  to  see  Mr. 
Winston.  This  last  conversation  was  had 
either  as  they  got  back  into  the  wagon,  or 
while  they  were  on  their  way  to  the  court- 
horse  afterwards — it  could  not  be  distinctly 
understood  which.  (The  witness  was  a 
srood  deal  under  the  influence  of  liquor,  and 
his  statements  were  verv  confused,  and  to 
some  extent  unintelligible.) 


"Ned  Kinney  was  then  introduced,  and 
testified  that  he  drove  the  jurscy  down  near 
Gardner's,  where  the  prisoner  ^wsls  arrested. 
Capt.  Tyler  brought  the  prisoner,  Dawsoa 
Price  and  Nelson  Smith,  whom  he  had  ar- 
rested; told  me  to  hitch  up,  he  would  bring 
the  jersey  along;  I  must  goon  wrhen  we  got 
to  Yanceyvillc;  I  had  the  horse  in 
854  charge.  No  inducements  *were  held 
out  to  the  prisoner  in  my  presence.  1 
saw  him  all  the  time  Capt.  Tyler  was  gone. 
The  prisoner  seemed  anxious  to  talk  about 
the  matter. 

'After  the  foregoing  witnesses  were  ex- 
amined, in  the  absence  of  the  jury,  upon 
the  admissibility  of  the 'confession,  the  court 
decided  that  it  appeared  to  it  that  the  con- 
fession was  free  and  voluntary,  and  ad- 
mitted if  to  go  to  the  jury. 

"And  the  jury  bein^  recalled,  said  James 
M.  Tyler  stated  to  the  jury  that  after  bring- 
ing the  prisoner  to  near  the  old  store,  near 
the  place  where  the  store  of  Walton,  at 
Yanceyvillc,  had  been  burned,  where  a  bah 
was  made,  he  went  off  on  horseback  to  ar- 
rest Wm.  Talley,  who  lived  J/^  mile  off.  and 
was  gone  about  20  minutes,  after  which  he 
returned  and  took  all  the  prisoners  in  charge 
and  started  off  with  them,  but  had  not  gone 
far  when  he  called  the  prisoner  back  and 
took  him  to  the  mill  in  the  presence  of  Mr.  J. 
E.  Smith,  and  told  him  he  could  make  any 
statement  he  desired.  This  was  after  he  had 
made  a  confession  in  the  presence  of  Waddj 
and  Hunter,  immediately  after  his  interview 
with  Knox  and  Wren  in  the  woods,  spoken 
of  in  the  testimony  of  W.  S.  Hunter,  above 
detailed,  and  in  the  testimony  of  John  A 
Waddy,  hereinafter  mentioned,  and  was  late 
in  the  evening.  Capt.  Tyler  then  detailed 
the  confession  then  made  to  him  in  the 
presence  of  J.  E.  Smith,  late  on  the  evening 
of  the  arrest,  and  just  as  they  were  starting 
to  bring  the  prisoner  to  jail,  which  is  de- 
tailed in  the  certificate  of  facts  certified  by 
the  court  in  this  cause  contained  in  the  3d 
bill  of  exceptions. 

"J.  E.  Smith  being  introduced  detailed  the 
same  confession. 

"Another  witness,  John_  A.  Waddy,  was 
then  introduced  before  the  jury  on  the  part  of 
the  Commonwealth,  who  testified  that 
856  he  was  present  at  the  first  *confession. 
which  took  place  near  the  old  store- 
house, near  Yanceyvillc.  Wren  and  Knox, 
the  detectives,  took  the  prisoner  out  in  the 
woods,  about  30  steps  from  the  crowd,  and 
talked  to  him  about  10  minutes.  Knox  left 
him,  and  from  2  to  3  minutes  after.  Wren 
called  out  to  him  and  said,  the  prisoner  has. 
or  wants  to,  or  has  confessed,  and  then  the 
prisoner  and  Wren  came  uo,  and  the  first 
confession  was  made  in  the  presence  ol 
Hunter,  myself.  Wren  and  Knox. 

"And  thereupon  the  prisoner,  by  his  coun- 
sel, moved  the  court  to  exclude  the  confes- 
sion which  had  gone  to  the  iury.  on  the 
ground  that  the  Commonwealth  had  not 
shown  by  clear  proof  that  the  first  confession, 
made  in  the  presence  of  Waddy.  Hunter. 
Knox  and  Wren,  under  the  circumstance? 
nbove  detailed,  was  free  and  voluntary;  that 
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it  was  encumbent  on  the  Commonwealth  to  [  tions  might  be  signed,  sealed  and  enrolled 


show  by  affirmative  testimony,  that  the  first 
confession  was  not  obtained  by  promise,  or 
threats;  that,  to  say  the  least,  it  was  left  in 
doubt  whether  the  said  confession  was  free 
and  voluntary  or  not. 

"The  counsel  for  the  prisoner  insisting 
that  the  Commonwealth  should  have  intro- 
duced Wren  as  a  witness  (he  having  been 
summoned  by  the  Commonwealth)  to  show 
what  had  passed  between  himself  and  the 
prisoner  when  he  was  aside  with  him,  as 
testified  to  bv  Hunter  and  Waddy,  before  the 
court  passed  upon  the  admissibility  of  the 
confession,  commenting  with  great  earnest- 
ness upon  the  failure  of  the  Commonwealth 
to  introduce  the  detective  Wren;  but  the 
court  declined  to  entertain  the  motion  at 
that  time,  being  unwilling  to  have  the  time 
of  the  court  consumed  by  that  and  similar 
motions  which  might  be  made  when  any  evi- 
dence might  be  introduced  touching  the  sub- 
ject; and  suggested  that  as  the  confession 
had  gone  to  the  jury,  the  motion  to  exclude 
be  postponed  until  all  the  evidence  had  been 

heard,  when  it  could  be  considered 
866    *upon  all  the  evidence  together.  The 

examination  of  witnesses  was  resumed, 
and  after  the  conclusion  of  the  testimony  and 
just  before  the  adjournment  of  the  court  for 
the  balance  of  the  night,  the  prisoner,  by  his 
counsel,  renewed  his  motion  to  exclude  the 
confession;  the  court  took  time  to  consider 
of  the  motion  until  the  next  morning.  After 
resuming  the  case  the  next  morning,  the 
court  overruled  the  motion  to  exclude;  and 
the  prisoner  by  his  counsel  noted  his  ex- 
ception thereto;  and  the  attorney  for  the 
Commonwealth  commenced  his  argument  to 
the  jury,  and  after  speaking  a  few  minutes 
it  was  announced  by  the  Commonwealth's 
attorney,  that  Wren  had  arrived  on  the 
morning  train,  having  been  telegraphed  for; 
and  thereupon  the  court  stopped  the  argu- 
ment and  examined  Captain  Jack  Wren,  who 
testified  that  after  the  prisoner  had  arrived 
at  the  old  store  near  Yanceyville,  he  went 
with  him  aside,  at  his  request,  for  him  to 
urinate;  that  the  prisoner  mumbled  out  some- 
thing; he  was  absent  from  the  crowd  not  more 
than  half  a  minute,  that  he  made  no  promises 
to,  or  threats'  against  the  prisoner;  that  the 
prisoner  then  returned  to  the  crowd  and  made 
the  first  confession  in  the  presence  of  him- 
self. Knox,.  Hunter  and  Waddy.  It  appeared 
that  upon  the  oflFer  of  the  prisoner,  by  his 
counsel,  to  show  that  the  witness  Wren  was 
unworthvof  credit,  it  was  admitted  by  Capt. 
George  D.  Wise,  who  had  been  employed  to 
assist  the  Commonwealth's  attorney  in  the 
prosecution,  that  said  witness  was  unworthy 
of  credit  and  not  to  be  believed.  Said  Wren 
then  stated  on  cross-examination  that  he  had 
been  hired  to  work  up  the  case  against  the 
prisoner,  and  that  his  pay  depended  on  his 
conviction.  Whereupon  the  nrisoner,  by  his 
counsel,  excepted  to  the  opinion  of  the  court 
admittin<ytbeconfes<?ion  of  the  prisoner  made 
to  Capt.  Tyler  in  the  presence  of  J.  E.  Smith, 

set  out  in  the  certiorates  of  facts 
857     ♦contained    in  the  3d  bill  of    exceptions, 

and  asked  that  this  his  bill  of  excep- 
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and  made  a  part  of  the  record  in  this  case; 
which  is  accordingly  done. 

"W.  S.  Barton,     [Seal.]" 

The  court  is  of  opinion  that  the  circuit 
court  did  not  err  (as  suggested  in  the  second 
bill  of  exceptions)  in  admitting  the  confes- 
sion of  the  prisoner  made  to  Captain  Tyler  in 
the  presence  of  J.  E.  Smith,  set  out  in  the 
certificate  of  facts  contained  in  the  third  bill 
of  exceptions.  There  is  nothing  in  the  rec- 
ord to  show  that  the  said  confession  was 
not  free  and  voluntary,  or  that  it  had  been 
induced  by  any  promises  held  out  to,  or 
threats  made  against,  the  prisoner,  by  those 
engaged  in  his  arrest  or  any  other  person, 
but  the  contrary.  There  is  not  a  particle  of 
evidence  in  the  case  to  show  that  any  such 
promise  was  held  out  to,  or  threat  made 
against  the  prisoner.  Captain  Tyler,  by 
whom  the  prisoner  was  arrested  and  to  whom 
the  confession  was  made  as  aforesaid,  posi- 
tively testified  "that  on  his  arrest  the  pris- 
oner said  he  had  done  nothing;  he  seemed 
to  want  to  talk,  but  I  told  him  I  did  not 
want  to  hear  him.  I  offered  the  prisoner  no 
inducements  to  confess,  and  made  no  threats 
against  him  to  make  him  confess." 

W.  S.  Hunter,  another  witness,  testified 
that  when  Captain  Tyler  went  to  arrest  Tal- 
ley  (one  of  the  accused),  he  left  the  witness, 
a  constable  of  Louisa  county,  in  charge  of 
the  prisoner;  "Capt  Jack  Wren  and  W.  S. 
Knox,  two  Richmond  detectives,  engaged  in 
the  arrest  and  in  working  up  the  case,  after 
Tyler  left  to  arrest  Talley,  took  the  prisoner 
out  of  the  wagon  and  started  with  him;  Knox 
soon  stopped,  and  Wren  went  on  with  the 
prisoner  some  15  or  20  steps  from  the  crowd, 
and  just  out  of  the  road,  and  talked 
858  *with  him  from  3  to  5  minutes,  then 
called  to  us.  and  I  think  his  expression 
was  'this  boy  wants  to  tell  about  it;'  the 
whole  transaction  did  not  exceed  10  minutes. 
When  we  came  up.  Wren  said  to  the  pris- 
oner, now,  before  you  make  any  statement, 
I  want  you  to  understand,  I  don't  hold  out 
any  inducement  to  you  to  tell  anything;  il 
you  tell,  it  must  be  voluntary,  or  you  can 
tell  or  not  as  you  please." 

W.  S.  Knox  testified  that  "Wren  and  the 
prisoner  walked  off  some  distance  to  one 
side,  and  in  a  little  while  Wren  beckoned  to 
him,  and  he  went  to  meet  Wren  and  the 
prisoner,  and  some  others  were  there;  that 
he  said  to  prisoner,  you  can't  say  anything 
to  me — you  must  tell  it  to  these  gentlemen; 
that  the  prisoner  asked  him  if  he  would  con- 
fess would  it  do  him  any  good,  and  witness 
replied  he  would  make  him  no  promises; 
that  he  would  have  to  see  Mr.  Winston, 
then  acting  Commonwealth's  attorney,  and 
be  could  make  his  agreement  with  him,  and 
offered  to  go  with  him  to  see  Mr.  Winston." 

Ned  Kinney,  another  witness,  testified, 
that  "no  inducements  were  held  out  to  the 
prisoner  in  my  presence.  I  saw  him  all  the 
time  Capt.  Tyler  was  gone.  The  prisoner 
seemed  anxious  to  talk  about  the  matter." 

After  the  foregoing  witnesses  were  exam- 
ined, in  the  absence  of  the  jury,  upon  the 
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admissibility  of  the  confession,  the  court 
decided  that  it  appeared  to  it  that  the  con- 
fession was  free  and  voluntary,  and  ad- 
mitted it  to  go  to  the  jury. 

And  the  jury  being  recalled,  testimony  of 
the  said  confession,  made  at  different  times, 
including  the  first  confession,  made  in  the 
presence  of  Waddy,  Hunter,  Knox  and 
Wren,  under  circumstances  set  forth  in  the 
record,  was  introduced. 
And  thereupon  the  prisoner,  by  his  counsel, 
moved    the  court  to  exclude  the  confes- 

859  sion  which  had  gone  to  *the  jury,  on  the 
ground    that   the    Commonwealth    had 

not  shown  by  clear  proof  that  the  first  con- 
fession, made  in  the  presence  of  Waddy, 
Hunter,  Knox  and  Wren,  under  the  circum- 
stances above  detailed,  was  fre^  and  volun- 
tary; that  it  was  encumbent  on  the  Com- 
monwealth to  show  by  affirmative  testimony 
that  the  first  confe.-sion  was  not  obtained 
by  promises  or  threats;  that,  to  say  the  least, 
it  was  left  in  doubt 'whether  the  said  con- 
fession was  free  and  voluntary  or  not. 

The  counsel  for  the  prisoner  insisting 
that  the  Commonwealth  should  have  intro- 
duced Wren  as  a  witness  to  show  what  had 
passed  between  himself  and  the  prisoner 
when  he  was  aside  with  him,  as  testified  to 
by  Hunter  and  Waddy,  before  the  court 
passed  upon  the  admissibility  of  the  cbnfes- 
sion,  the  said  Wren  was  accordingly  intro- 
duced as  a  witness  for  that  purpose,  and 
"testified  that  after  the  prisoner  had  arrived 
at  the  old  store  near  Yanceyville.  he  went 
with  him  aside,  at  his  request,  for  him  to 
urinate;  that  the  prisoner  mumbled  out 
something;  he  was  absent  from  the  crowd 
not  more  than  half  a  minute;  that  he  made 
no  promises  to,  or  threats  against,  the  pris- 
oner; that  the  prisoner  then  returned  to 
the  crowd  and  made  the  first  confession  in 
the  presence  of  himself,  Knox.  Hunter  and 
Waddy." 

Now  it  plainly  appears  from  what  has  been 
hereinbefore  said,  that  the  confession  of  the 
prisoner  made  to  Captain  Tyler,  in  the 
presence  of  J.  E.  Smith,  set  out  in  the  certifi- 
cate of  facts  contained  in  the  third  bill  of 
exceptions,  was  admissible  evidence  in  this 
case,  and  therefore  the  circuit  court  did  not 
err  in  admitting  the  said  confession  as  evi- 
dence in  the  said  case  as  stated  in  the 
second  bill  of  exceptions  in  the  case.  The 
following  authorities  referred  to  by  the  at- 
torney-general on  this  branch  of  the  case 
seem  to  sustain  his  views  on  the  subject, 
viz:    Wolfe's     case,    30     Gratt.     833; 

860  Smith's    ♦case,    10    Id.    734;    Shifflet's 
case,  14  Id.  652;   Page's  case,  27  Id. 

954;  Venable's  case,  24  Id.  639;  1  Green- 
leaf  on  Ev.,  §  229. 

"3d  bill  of  exceptions. 
"Be  it  remembered  that  after  the  jury  in 
the  case  had  returned  a  verdict  against  the 
prisoner  of  'guilty  of  murder  in  the  1st  de- 
gree, the  prisoner  by  his  counsel,  moved  the 
court  to  set  the  same  aside  on  the  ground 
that  it  was  contrary  to  the  law  and  the  evi- 
dence; which  motion  the  court  overruled; 
to  which  ruling  of  the  court  the  prisoner,  by 
his  counsel,  excepted,  and  asked  the  court 


to  certify  the  facts  proved,  which  is  accord- 
ingly done,  and  thereupon  the  court  certi- 
fied the  following  as  the  facts  proved: 

"That  the  store-house  of  C.  K.  Walton,  in 
which  he  also  slept  at  Yanceyville.  in  the 
county  of  Louisa,  was  burned  on  the  night 
of  Saturday,  the  8th  of  March,  1879;  that  the 
fire  was  first  seen  by  James  E.  Smith,  be- 
tween 1  and  2  o'clock  of  the  morning  of 
that  night;  that  the  said  house  was  tvo 
stories  high,  built  entirely  of  wood;  that  it 
was  old  and  very  dry  and  burnt  up  quickly; 
that  when  first  seen  the  whole  western  side 
on  which  the  bed  in  which  Walton  slept  was 
situated,  was  covered  with  fire,  which  quickly 
reached  the  shingles;  that  persons  did  r,xA 
go  very  near  it  at  first,  for  fear  of  the  explosion 
of  a  keg  of  powder  which  was  known  to  be 
in  it;  that  in  a  short  time  the  powder  did 
explode,  scattering  the  weather-boarding 
some  distance;  that  said  store-house  was 
about  40  feet  square,  with  four  rooms  below; 
the  one  next  the  road  was  the  store-room,  in 
which  dry  goods,  groceries  and  liquors  were 
kept;  adjoining  this  to  the  west  was  the  one 
in  which  Walton  slept,  and  in  which  he  kept 
some  goods,  notions,  &c.;  another  room  was 
used  as  a  dining-room;    another  as  a  kitchen; 

that    there   was   a    cellar    below  ibe 
S61       ♦room  in  which  Walton  slept,  18  by  19; 

there  were  two  doors  on  the  front, 
two  on  the  west  side,  and  one  on  the  north 
side  of  the  house,  and  doors  leading  frota 
one  room  to  another  on  the  inside;  said 
store  was  situated  on  the  main  road  lead- 
ing from  Louisa  courthouse  to  the  3-chopped 
road,  which  was  much  traveled;  that  Mr. 
Nuckolls  lived  about  250  y'ds,  J.  E.  Smith 
about  350  y'ds,  and  Jack  Hunter,  a  colored 
man,  about  250  y'ds.  from  said  storehonst 
"It  was  further  proved  that  Mr.  Smith, 
who  lived  near  the  store,  was  awakened  that 
morning  by  some  sort  of  noise,  saw  the  light 
of  the  fire  and  went  near  it;  the  whole  hoosc 
was  in  flames.  That  morning  about  S  o'clock, 
part  pf  the  body  of  a  white  person  was  dis- 
covered in  the  cellar  immediately  under  the 
place  where  the  bed  in  which  W^alton  slept 
sat;  said  body  was  at  the  foot  of  where  the 
bed  sat,  in  an  inclined  position,  lying  on  the 
breast,  the  back  up;  the  legs,  arms  and 
head  were  gone;  small  pieces  of  bones  were 
found  amongst  the  ashes;  the  bowels  were 
burnt  to  a  crisp;  the  back  was  not  blistered, 
but  was  discolored;  that  a  piece  of  dark 
cloth  was  taken  from  the  back,  about  two 
inches  square,  and  another  piece,  which  was 
taken  by  the  witness  to  be  part  of  the  bed- 
clothing  or  something  of  the  sort,  a  good 
deal  of  something  like  bed-clothing  was 
raked  off  of  the  back;  no  signs  of  blood  ^'^r 
marks  of  violence  were  seen  about  the  body 
or  tHe  cloth  found;  that  the  sex  to  which  the 
body  belonged  could  not  be  told.  It  was 
further  proved,  that  Walton  was  a  man  of 
very  peculiar  structure,  broad  sht>ulderSw 
tapering  down  to  a  small  waist,  the  part  of 
the  body  found  answered  this  description: 
that  Walton  was  a  bachelor  living  bv  hiin- 
self,  and  no  one  usually  slept  with  him  »t 
the  store.  It  was  further  proved,  that  Wal- 
ton was  at  his  store  on  Saturday  night  aboet 
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5^  after  7  o'clock;  that  Zeno.  Jones 
868  and  *his  brother  E.  A.  Bowis,  George 
Anderson,  a  colored  man,  William  Tal- 
ley,  also  a  colored  man,  and  Wm.  Boiling, 
were  at  the  store  that  evennig;  that  when 
Wm.  Boiling  left  about  7J^  o'clock,  he  left 
William  Talley  there,  and  that  Eliza  Jack- 
son, who  came  there  three  times  a  day  to 
cook  for  Walton,  had  left.  It  was  further 
proved,  that  Walton  read  some  times  at  night, 
that  his  goods  were  insured  for  $1,000;  that 
he  had  more  than  enough  owing  to  him  in 
good  hands  to  pay  all  his  debts,  although  he 
owed  some  money,  and  that  he  was  not  em- 
barrassed. It  was  further  proved  that  the 
prisoner,  on  the  evening  of  his  arrest,  about 
5  o'clock,  and  just  at  the  time  Capt.  Tyler 
was  starting  with  him  to  the  courthouse,  he 
was  called  back  by  Capt.  Tyler,  and  told 
that  he  could  make  any  statement  he  de- 
sired, and  the  prisoner,  then  in  the  presence 
of  Capt.  Tyler  and  Mr.  Smith,  and  perhaps 
others,  made  the  following  statement  or 
confession,  no  inducements  being  then  held 
out  to  him  by  anyone.  He  stated  that  on 
Friday  night,  before  the  store  was  burnt. 
Bill  Talley  came  to  his  house  and  said  he 
wanted  him  to  go  some  where  with  him  the 
next  night;  that  the  next  night  he  went  over 
to  Bill  Talley's  house,  and  Bill  Talley.  Eliza 
Jackson  and  himself  went  to  Walton's  store ; 
that  he  was  told  by  Bill  Talley  to  stand  in 
the  road  and  watch;  that  Eliza  Jackson  and 
Rill  Talley  went  over  to  the  store;  that 
Eliza  Jackson  knocked  at  the  door;  that 
the  door  was  opened  by  Walton,  and  Bill 
Talley  and  Eliza  Jackson  went  in  and  the 
door  was  closed;  that  he  heard  somethinc> 
like  a  scuffle,  and  in  a  few  minutes  they 
came  out  at  a  different  door;  Bill  Talley 
bro't  out  the  cash  drawer  and  gave  him 
some  money,  amongst  which  was  a  torn 
five  dollar  note;  that  Talley  said  they  had 
killed  Walton  and  told  him  to  keep  quiet  or 
they  would  kill  him;  Talley  then  threw  the 

cash  drawer  away;  they  then  sepa- 
868     rated,  ♦Bill  Talley  and  Eliza  Jackson 

going  one  way  and  he  another;  that 
he  heard  something  like  a  groan  in  the 
store;  that  the  money  he  had,  came  out  of 
the  money  drawer,  and  also  the  spiel  mark, 
and  that  the  pistol  he  had  came  out  of  the 
store;  that  they  were  going  down  the  road, 
and  that  Talley  did  not  tell  him  what  he 
wanted  him  to  come  to  his  house  on  Sat- 
urday night  for,  and  said  he  did  not  see  the 
fire  or  hear  the  report  of  the  explosion  of 
the  keg  of  powder. 

"It  was  proved,  that  when  the  prisoner  was 
arrested,  while  at  work  in  the  field  of  Mr. 
Gardner,  his  employer,  he  said  he  had  done 
nothing;  and  after  being  arrested,  there  was 
found  on  his  person,  a  spiel-mark  coin,  a 
small  silver-plated  pistol,  revolver,  and  some 
small  sum  in  silver  coin.  It  was  further 
proved,  that  the  prisoner  said  to  Mr.  Gard- 
ner, with  whom  he  lived,  on  Wednesday 
after  the  fire,  he  had  lost  ten  dollars,  in  two 
five-dollar  notes,  one  of  which  had  been  torn 
in  two  by  him,  and  he  had  tried  to  mend  it 
by  pasting  some  paper  over  it;  said  he  had 
gotten  $5   from  his  sister,  and  $4.75  from 


George  Anderson;  when  told  that  those 
two  sums  did  not  make  $10,  he  said  he  had 
some  other  money  before,  and  that  was  all 
the  money  he  had  except  75  cts. 

"It  was  proved  by  the  sister  of  prisoner, 
called  by  him  as  a  witness,  that  she  had  lent 
to  the  prisoner,  about  Christmas  last,  $2, 
and  he  had  paid  her  only  75  cts.  of  it. 

"It  was  further  proved,  that  the  prisoner 
had  lived  with  and  worked  for  Mr.  Gardner 
for  three  years;  that  he  gave  him  $65  a  year 
for  his  services,  paying  him  at  Christmas 
and  along  as  he  wanted  it;  that  in  February 
last,  he  had  paid  him  $15  in  Richmond,  pris- 
oner saying  that  he  was  going  to  get  mar- 
ried, and  wanted  to  get  something  to  go 
to  house-keeping  with;  that  he  brought 
home  a  bedstead  and  safe;  and  that 
864  he  had  *paid  him  $3.60  in  specie  after 
the  fire — six  half  dollars,  two  quarters 
and  one  ten-cent  piece. 

"It  was  further  proved,  that  the  prisoner 
was  industrious  and  steady  at  his  work; 
that  he  was  provident,  and  did  not  squander 
his  money,  as  negroes  usually  do. 

"It  was  further  proved,  that  the  prisoner 
was  at  home,  at  Mr.  Gardner's,  three  miles 
from  Yancey villc,  on  the  night  of  the  fire; 
that  he  was  seen  there  about  8  o'clock  that 
night,  and  again  about  day-break  the  next 
morning. 

"It  was  further  proved,  that  the  deceased 
had  taken  in  on  Saturday,  the  day  of  the 
fire,  a  $5  note  which  had  been  torn  in  tw:). 
and  which  had  been  attempted  to  be  mended 
by  pasting  a  piece  of  paper  on  the  back. 

"It  was  further  proved,  that  the  pistol 
found  in  possession  of  the  prisoner  on  the 
day  of  his  arrest,  18  days  after  the  fire,  was 
like  a  pistol  which  was  in  the  possession  of 
Walton  on  the  Friday  evening  previous  to 
the  fire,  which  was  purchased  in  Richmond 
in  the  fall  of  1878,  and  was  the  onlv  one  of 
that  kind  purchased;  that  the  pistol  in  pos- 
session of  Walton  was  a  small  silver-plated 
revolver  (7  shooter);  that  the  catch  which 
held  the  cylinder  in  place  was  out  of  order, 
and  that  it  was  hard  on  trigger;  the  one 
found  in  possession  of  the  prisoner  had  the 
same  peculiaritv.  and  was  marked  on  the 
barrel  'Prairie  King.' 

"It  was  further  proved,  that  a  pair  of 
boots  at  the  time  of  his  arrest,  was  found  in 
possessiort  of  the  prisoner's  brother,  who, 
being  called  upon  by  the  prisoner,  said  he 
bought  them  of  the  prisoner  after  the  fire, 
new,  and  had  only  worn  them  once. 

"It  was  further  proved,  that  deceased 
bought  his  shoes  and  boots  for  his  store,  of 
Gardner,  Carlton  &  Baldwin,  wholesale  boot 
and  shoe  merchants,  of  the  city  of  Richmond, 
and  that  the  boots  sold  by  this  firm  had  on 
them  the  initials  of  their  firm,  G.,  C.  B. 
866  *"It  was  further  proved  that  de- 
ceased had  only  two  pairs  left  of  his 
last  purchases,  a  pair  of  No.  6's  and  a  pair 
of  No.  8's;  that  the  boots  found  in  posses- 
sion of  the  prisoner's  brother  were  No.  8's, 
and  had  on  them  the  letters  G.  C.  &  B.  It 
was  admitted  that  Gardner.  Carlton  &  Bald- 
win sold  boots  and  shoes  all  over  the  State, 
to  every  merchant  they  could. 
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"It  was  further  proved  that  a  peculiar  cop-  I  the  evidence.  There  can  be  no  controversy 
per  coin,  commonly  known  as  a  spiel  mark,  I  about  the  law  which  applies  to  the  case,  and 
was  found  in  possession  of  the  prisoner  on  the  facts  proved  on  the  trial  beins^  certified 
his   arrest   in  his  pocket,  which  was  identified    by  the  circuit  court,  there  can  be  no  contro- 


as  like  one  which  the  deceased  had  taken  in 
during  the  fall  of  1878^  which  he  kept  as  a 
pocket  piece  for  some  time,  and  it  was  then 
left  in  his  cash  drawer,  and  was  there  on  the 
Saturday  previous  to  the  fire.  None  of  the 
witnesses  who  spoke  of  it  had  evor  seen  one 
like  it.  It  was  further  proved  that  the  pris- 
oner spent  at  Louisa  courthopse,  amongst 
the  merchants  there,  a  few  days  before  his 
arrest,  $2.95  in  small  change,  and  had  in  his 


versy  about  the   evidence,   in    deciding  the 

?[uestion  we  are  now  considering.  The 
acts  certified  ^being  hereinbefore  set 
out,  and  the  law  which  applies  to  the 
case  being  plain  and  well  settled,  it  cannot 
be  necessary  to  say  much  if  anything^  upon 
that  question.  According  to  those  facts 
and  that  law  the  deceased  was  murdcreii, 
and  the  prisoner  was  present,  aiding  and 
abetting  in  the  commission  of  the  murder 


possession  the  same  day  $5  or  $6  in  specie,  '  with  which  he  was  charged,  and  of  which 


and  that  he  had  spent  his  money,  and  exhib- 
ited it  without  any  secrecy  or  concealment. 
It  was  further  proved  that  there  was  in  Wal- 
ton's cash  drawer,  on  the  day  before  the 
fire,  $60  or  $70  in  notes,  and  $20  or  $25  in 
specie,  including  400  to  500  coppers.  Only 
46  cents  were  found  in  the  ashes  of  the  burnt 
store.  It  was  further  proved  that  on  Tues- 
day after  the  fire,  a  cash  drawer  like  the  one 
Walton  had,  was  found  in  10  or  12  yards  from 
an  old  shop,  which  was  41  yards  from  the 
store  on  the  main  road,  near  the  place  where 
the  prisoner  in  his  confession  said  he  was 
standing  watching;  that  a  3-cent  piece  was 
found  at  the  same  time  near  the  place  where 
the  prisoner  in  his  confession  said  he  parted 
with  Bill  Talley  and  Eliza  Jackson  the  night 


he  h^s  been  convicted  in  this  case.  The  con- 
clusion is  irresistible,  that  the  circuit  coart 
did  not  err  in  overruling  the  motion  to  set 
aside  the  verdict  as  aforesaid. 

That  the  prisoner  was  present  aiding  and 
abetting  in  the  commission  of  the  murder  i? 
conclusively  shown  by  the  confession  proved 
on  the  trial  of  the  prisoner  to  have  beca 
made  by  him,  and  to  have  been  free  and 
voluntary.  He  states  in  that  confession,  "that 
on  Friday  night,  before  the  store  was  burnt. 
Bill  Talley  came  to  his  home  and  said  be 
wanted  him  to  go  some  where  with  him  the 
next  night;  that  the  next  night  he  went  over 
to  Bill  Talle/s  house,  and  Bill  Talley.  Eliia 
Jackson  and  himself  went  to  Walton's  store: 
that   he  was   told  by  Bill   Talley   to   stand 


of  the  fire.     It  was  further  proved  that  on    in  the  road  and  watch;  that  Eliza  Jackson 


Friday  night  before  the  fire,  William  Talley 
was  at  Adeline  Jackson's,  half  mile 
866  from  the  store,  %  *mile  from  his 
house  and  three  miles  from  Gardner's, 
where  the  prisoner  lived;  that  he  got  there 
about  dark,  and  staid  there  until  what  the 
witness  supposed  late  bedtime,  and  sup- 
posed to  be  10  or  11  o'clock, 

"It  was  further  proved  that  Bill  Talley 
and  George  Anderson  were  at  the  house  of 
Fanny  Jackson  on  the  night  of  the  fire;  that 
thev  got  there  in  the  early  part  of  the  night. 
Bill  Talley  staid  there  a  short  time  and 
George  Anderson  did  not  stop,  but  went  on. 
It  was  further  proved  that  the  prisoner  was 
a  young  colored  man,  about  21  or  22  years 
old,  and  not  very  intelligent. 

"The  jury  having  found  the  prisoner  guilty 
of  murder  in  the  first  degree,  and  these  being 
all  the  facts  proved  in  the  case,  the  prisoner, 
by  his  counsel,  moved  the  court  to  set  the 
verdict  aside,  on  the  ground  that  it  was  con- 
trary to  the  law  and  the  evidence;  which 
motion  the  court  overruled,  and  to  the  opin- 
ion of  the  court  overruling  said  motion,  the 
prisoner,  by  his  counsel,  excepts,  and  prays 
that  this,  his  bill  of  exceptions,  with  the  cer- 
tificate of  facts,  may  be  signed,  sealed  and 
enrolled,  and  made  a  part  of  the  record  in 
this  case,  which  is  accordingly  done. 

"W.  S.  Barton.      [Seal.]" 

The  court  is  of  opinion  that  the  circuit 
court  did  not  err  in  overruling  the  motion  of 
the  prisoner  to  set  aside  the  verdict  on  the 
ground  that  it  was  contrary  to  the  law  and 
the  evidence,  as  stated  in  the  third  and  last 
bill  of  exceptions;  the  court  being  of  opinion 
that  it  was  not  contrary  either  to  the  law  or 


and  Bill  Talley  went  over  to  the  store;  that 
Eliza  Jackson  knocked  at  the  door;  that 
the  door  was  opened  by  Walton,  and  BiD 
Talley  and  Eliza  Jackson  went  in  and  the 
door  was  closed;  that  he  heard  something 
like  a  scuffle,  and  in  a  few  minutes  thev 
came  out  at  a  different  door;  Bill  Talley 
brought  out  the  cash  drawer,  and  gave  him 
some  money,  amongst  which  was  a  tom 
five  dollar  note;  that  Talley  said  they  had 
killed  Walton,  and  told  him  to  keep  quiet  or 
they  would  kill  him;  Talley  then  threw  the 
cash  drawer  away,  they  then  separated.  Bill 
Talley  and  Eliza  Jackson  going  one  way  and 
he  another;  that  he  heard  something  like 
a  groan  in  the  store;  that  the  money  he 
had,  came  out  of  the  money  drawer,  and 
also  the  spiel  mark,  and  that  the 
868  pistol  he  *had  came  out  of  the  store: 
that  they  were  going  down  the  road, 
and  that  Talley  did  not  tell  him  what  be 
wanted  him  to  come  to  his  house  on  Sat- 
urday night  for,  and  said  he  did  not  see 
the  fire  or  hear  the  report  of  the  explosion 
of  the  keg  of  powder." 

That  according  to  the  facts  just  stated, 
the  prisoner  was  a  principal  in  the  second 
clegree  in  the  commission  of  the  said  mur- 
der, and  just  as  liable  to  conviction  of  the 
said  murder,  on  an  indictment  charging  the 
murder  generally,  as  he  would  have  h^n  if 
he  had  been  a  principal  in  the  first  deirrce- 
in  the  commission  of  the  said  offence.  t« 
conclusively  shown  by  all  the  authorities  on 
the  subject.  For  example,  see  1  Russet  on 
Crimes  26-30:  3  Greenleaf  on  Evidence. 
(Redfield's  edition).  Part  V.  §{  40  and  41: 
and  Davis'  Criminal  Law  35,  36. 

In  3  Greenleaf,  supra,  it  is,  among  other 
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869»  870,  S71,  87S 


things,  said  in  section  forty  that  "persons 
participating  in  a  crime  are  either  prin- 
ciples or  accessories.  If  the  crime  is  a 
felony,  they  are  alike  felons.  Principals 
are  such  either  in  the  first  or  second  de- 
gree. Principals  in  the  first  degree  arc  those 
who  are  the  immediate  perpetrators  of  the 
act.  Principals  in  the  second  degree  are 
those  who  did  not,  with  their  own  hands, 
commit  the  act,  but  were  present,  aiding 
and  abetting  it.  It  is  not  necessary,  how- 
ever, that  this  presence  be  strict,  actual  and 
immediate,  so  as  to  make  the  person  an  eye 
or  ear  witness  of  what  passes;  it  may  be  a 
constructive  presence.  Thus  if  several  per- 
sons set  out  in  con9ert,  whether  together  or 
apart,  upon  a  common  design  which  is  un- 
lawful, each  taking  the  part  assigned  to  him, 
some  to  commit  the  act,  and  others  to  watch 
at  proper  distances  to  prevent  a  surprise,  or 
to  favor  the  escape  of  the  immediate  act- 
ors; here,  if  the  act  be  committed,  all  are 
in  the  eye  of  the  law  present  and  principals; 
the  immediate  perpetrators  in  the 
889  first  ^degree,  and  the  othejs  in  the 
second."  And  in  section  forty-one,  that 
"the  presence  alone  of  the  party  is  not  suf- 
ficient to  constitute  him  a  principal  in  the 
second  degree,  unless  he  was  aiding  and 
abetting  the  perpetrator.  •  This  implies  as- 
sent to  the  crime;  and  mere  bodily  pres- 
ence, without  any  attempt  to  prevent  the 
crime,  though  it  will  not  of  itself  constitute 
piilty  participation,  is  evidence  from  which  a 
jury  may  infer  his  consent  and  concurrence." 

To  the  same  effect  is  the  law  laid  down  in  1 
Russell  on  Crimes,  and  Davis'  Criminal 
Law,  cited  supra.  But  it  is  unnecessary  to 
repeat  here  what  is  said  there,  as  those 
books  are  easily  accessible  to  us  all. 

It  cannot  be  necessary  to  say  anything 
more  to  show  that  the  court  below  did  not 
err  in  any  of  the  rulings  mentioned  in 
either  of  the  three  bills  or  exceptions  taken 
in  this  case,  all  of  which  have  been  fully 
considered  by  us. 

But  some  objections  are  taken  by  the 
counsel  for  the  plaintiff  in  error,  to  some  of 
the  proceedings  in  the  court  below  in  the 
case,  anterior  to  the  taking  of  any  of  the 
said  bills  of  exceptions,  which  objections,  or 
some  of  them,  ought  perhaps  to  be  noticed 
in  this  opinion. 

The  demurrer  to  the  whole  indictment 
and  each  count  thereof  was  overruled  by 
the  circuit  court.  This  is  not  assigned  as 
error  in  the  petition  for  a  writ  of  error  in 
this  case,  and  it  may  therefore  be  regarded 
as  no  error  in  the  judgment  of  the  circuit 
court,  as  it  certainly  is  not. 

It  is  stated  in  the  record  that  the  pris- 
oner moved  the  court  to  allow  him  a  mixed 
jury,  which  the  court  overruled.  To  this  ac- 
tion of  the  court,  no  exception  was  taken 
therein,  and  the  objection  thereto  is  now 
made,  for  the  first  time,  in  this  court.  The 
court  is  of  opinion,  that  the  circuit 
870  court  did  not  err  in  overruling  ♦the 
said  motion,  even  if  it  be  not  now  too 
late  to  raise  the  question,  for  the  first  time 
in  this  court 


The  remaining  assignments  of  error,  made 
by  the  counsel  for  the  prisoner  in  his  peti- 
tion and  written  argument  before  this  court, 
seem  to  be  founded,  alone,  on  the  three 
bills  of  exceptions  made  a  part  of  the  rec- 
ord in  the  case,  which  have  already  been 
fully  considered  in  the  foregoing  opinion 
and  need  not  be  further  noticed. 

At  the  conclusion  of  the  said  written  ar- 
gument, signed  by  the  attorney  for  the 
plaintiff  in  error,  is  the  following  statement: 
"For  the  information  of  the  court,  I  will 
state  that  William  Talley  an4  Ann  Eliza 
Jackson,  jointly  indicted  with  the  prisoner, 
have  been  tried  and  acquitted."  Th^  case  of 
the  prisoner  before  this  court,  cannot  be  af- 
fected by  the  result  which  has  taken  place  in 
regard  to  the  case  of  the  said  Talley  and  Jack- 
son. They,  probably,  made  no  confession,  and 
the  confession  of  the  prisoner  was  not  legal 
evidence  against  them.  While  there  was,  doubt- 
less, insufficient  evidence  to  convict  them, 
there  was  sufficient  to  convict  the  prisoner, 
who  was  therefore  convicted;  and  his  con- 
viction can  only  be  affected  (if  such  affec- 
tion be  proper)  by  the  action  of  the  execu- 
tive in  the  exercise  of  its  power  of  pardon, 
absolutely  or  conditionally. 

Upon  the  whole,  the  court  is  of  opinion 
that  there  is  no  error  in  the  said  judgment 
of  the  circuit  court,  and  that  the  same  ought 
to  be  affirmed. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
there  is  no  error  in  the  judgxnent  of  the 
circuit  court;  and  therefore  it  is  considered 
that  the  same  be  affirmed.  At  the  con- 
871  elusion  *of  the  written  argument 
signed  by  the  attorney  for  the  plain- 
tiff in  error  in  this  case,  it  is  stated  "that 
William  Talley  and  Ann  Eliza  Jackson  Jointly 
indicted  with  the  prisoner,  have  been  tried  and 
acquitted."  The  case  of  the  prisoner  before  this 
court,  cannot  be  affected  by  the  result  which 
has  taken  place  in  regard  to  the  case  of  the 
said  Talley  and  Jackson.  They,  probably,  made 
no  confession,  and  the  confession  of  the  pris- 
oner was  not  legal  evidence  against  them. 
While  there  was,  doubtless,  insufficient  evi- 
dence to  convict  them,  there  was  sufficient 
to  convict  the  prisoner,  who  was  therefore 
convicted;  and  his  conviction  can  only  be 
affected  (if  such  affection  be  proper)  by  the 
action  of  the  executive  in  the  exercise  of  its 
power  of  pardon,  absolutely  or  condition- 
ally; which  is  ordered  to  be  certified  to  the 
circuit  court  of  Louisa  county. 

Judgment  affirmed. 


878        "^Nelson  Mitchell  v.  The  Common- 
wealth. 

March   Term,    1880.   Richmond. 

1.  Criminal  IjAtv — Case  at  Bar — Evidence — 
Sniilciency. — Upon  the  evidence  in  this  case  the 
prisoner  was  guilty  of  murder  in  the  first  degree. 
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a.  Same — Same — Same — Same.* — There  was  no 
doubt  that  the  prisoner  intended  to  kill  the  deceased, 
and  that  he  struck  the  fatal  blow  when  the  de- 
ceased was  endeavoring  to  escape  from  him,  and  the 
blow  was  in  the  back  of  the  deceased;  and  the  only 
questions  were  whether  the  striking  the  prisoner 
¥rith  a  heavy  stick  to  resent  an  insult  offered  to  him 
was  a  sufficient  provocation  to  justify  the  killing  of 
the  deceased  in  the  manner  in  which  it  was  done, 
and  whether  the  prisoner  did  not  provoke  the  attack 
upon  himself  that  he  might  have  an  excuse  for  kill- 
ing the  deceased.  And  the  jury  having  found  the 
prisoner  guilty  of  murder  in  the  first  degree,  and 
the  county  judge  who  presided  at  the  trial,  and  the 
judge  of  the  circuit  court  of  the  county,  having  re- 
fused to  grant  a  new  trial,  this  court  seeing  there  is 
evidence  to  warrant  the  verdict,  will  not  set  it  aside. 

At  the  December  term,  1879,  of  the  county 
court  of  Amherst,  Nelson  Mitchell  was  m- 
dicted  for  the  murder  of  John  C.  Gillespie. 
He  was  tried  at  the  February  term,  1880,  of 
the  court,  and  the  jury  found  him  guilty 
of  murder  in  the  first  degree.  He  thereupon 
moved  the  court  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  evidence; 
but  the  court  overruled  the  motion,  and  sen- 
tenced the  prisoner  tg  be  hanged.  The  pris- 
oner excepted  to  the  opinion  of  the  court; 
and  applied  to  the  judge  of  the  circuit  court 
for  a  writ  of  error;  which  was  refused;  and 
he  then  obtained  a  writ  of  error  and  super- 
sedeas, from  a  judge  of  this  court. 
873  ♦The  case  is  fully  stated  in  the  opin- 
ion of  the  court  delivered  by  Moncure,  P. 

N.  M.  Williams,  for  the  prisoner. 

The  Attorney-General,  for  the  Common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  county  court  of  Amherst  county,  ren- 


*Crtmflnal  L.aw— Harder.— "It  was  held  by 
this  court,  in  Whiteford  v.  Commonwealth,  6  Rand. 
721,  which  case  has  been  followed  ever  since  as  cor- 
rectly laying  down  the  law  of  murder,  that  the  pre- 
meditated design  to  kill  need  not  have  existed  any 
l>articular  length  of  time,  but  if  the  design  at  the  time 
of  killing  was  then  formed,  and  the  killing  was  done 
without  provocation  then  or  recently  received,  it  is 
murder  in  the  first  degree.  This  decision  has  been 
followed  in  many  cases.  See  Jones'  case,  1  Leigh 
598;  Howell's  Case.  26  Gratt.  995;  Mitchell's  case,  33 
Gratt.  872,  and  cases  referred  to  in  these  cases." 
Wright  V.  Comm.,  75  Va.  914;  Price  v.  Comm.,  11 
Va.   393;   McDaniel  v.  Comm.,  11   Va.   281. 

Same— Use  of  a  Deadly  IVeapon.- "The  use 
of  a  deadly  weapon  has  always  been  treated  by  courts 
as  a  material  circumstance  or  factor  in  passing  on  the 
degree  of  murder"  said  the  court  in  State  v.  Welch, 
36  W.  Va.  700,  citing  the  principal  case.  Cain's 
case,  20  W.  Va.  681;  Hill's  case,  2  Gratt.  595; 
Wright's  case.  33  Gratt.  895;  Wright's  case.  75  Va. 
920;  Jones'  case,   1   Leigh  598. 

Same — Same — Provocation. — See  Honesty  v. 
Comm.,  81  Va.  283,  citing  the  principal  case. 

Same  —  In  at  ruction*.  —  See  Whitehurst  v. 
Comm.,  79  Va.  556,  citing  the  principal  case. 


dered  on  the  20th  day  of  February.  1880, 
whereby  the  plaintiff  in  error.  Nelson 
Mitchell,  was  convicted  of  murder  in  the  first 
degree  and  sentenced  to  be  hung  therefor.  The 
following  is  a  statement  of  the  case,  or  so  much 
of  it,  as  seems  to  be  proper  to  be  stated,  in  or- 
der to  its  correct  understanding  and  decisioa 

On  the  15th  day  of  December,  1879.  he  was 
indicted  by  a  grand  jury  in  the  said  county 
court,  for  having,  on  the  14th  day  of  No- 
vember, 1879,  in  the  said  county,  murdered 
John  C.  Gillespie.  On  the  17th  day  of  Feb- 
ruary, 1880,  being  arraigned  in  the  said 
court  on  the  said  indictment,  he  pleaded  nm 
guilty  thereto,  and  was  put  upon  his  trial: 
in  the  progress  of  which,  to-wit:  on  the 
next  day,  on  his  motion,  the  court  gr^ive  to 
the  jury  to  following  instruction,  to- wit: 

"If  the  jury  believe  from  the  evidence 
that  the  deceased  made  an  assault  upon  the 
prisoner  with  a  stick,  and  struck  him  one  or 
more  severe  blows,  and  that  the  prisoner, 
immediately  thereafter,  and  in  sudden  pas- 
sion produced  by  the  blows  aforesaid,  struck 
and  cut  the  deceased,  causing  his  death 
without  necessity,  this  is  not  murder,  either 
in  the  first  or  second  degree,  but  is  volun- 
tary manslaughter." 

On  the  19th  day  of  February,  1880.  the 
jury  brought  in  a  verdict  in  the  case  in  the 

following  words: 
874  *"We,   the  jury,   find   the   prisoner. 

Nelson  Mitchell,  guilty  of  murder  in 
the  first  degree." 

Whereupon  the  accused  moved  the  c©tirt 
to  set  aside  the  verdict  and  grant  him  a 
new  trial,  which  motion  the  court  overruled; 
to  which  opinion  of  the  court  he  filed  a  bill 
of  exceptions,  which  was  signed,  sealed  and 
enrolled  by  the  court,  and  made  a  part  of 
the  record.  And  the  court  certified  therein, 
that  the  following  are  the  facts  and  all  the 
facts  proved  on  the  trial  of  the  said  Nelson 
Mitchell: 

"That  on  the  14th  day  of  November,  in 
the  year  1879.  the  deceased,  John  C.  Gilles- 
pie, went  to  the  house  occupied  by  the  said 
Nelson  Mitchell,  in  Amherst  county,  for  the 
purpose  of  employing  Editha  Brown,  a  sis- 
ter-in-law of  the  prisoner,  to  plow  in  some 
wheat.  The  prisoner  was  engaged  in  draw- 
ing timber  for  baskets;  the  deceased,  after 
having  talked  to  the  woman  at  the  house,  went 
to  the  place  where  the  prisoner  was  at  work. 
near  said  house  and  in  said  county,  when 
the  prisoner  asked  the  deceased  about  pay- 
ing Editha  Brown  for  some  work  which  she 
had  done  for  the  deceased,  and  remarked  that 
he  did  not  think  one-half  bushel  of  com  was 
enough  for  four  days'  work;  the  deceased  re- 
plied to  him  that  he  had  already  heard  him 
tell  Editha  Brown  that  he  would  pay  her 
until  she  was  satisfied;  the  prisoner  then 
asked  him  again,  'Do  you  think  one-half 
bushel  of  corn  is  enough  for  four  days* 
work?  I  think  it  is  damned  little  pay*;  to 
which  the  deceased  replied,  'you  must  not 
talk  to  me  in  that  way*;  the  prisoner  said, 
'I  will  talk  as  I  damn  please';  the  deceased 
immediately  stooped  down  and  picked  up  a 
white-oak  stick  between  four  and  five  feet 
long,  an  inch  wide,  and  an  inch  thick,  and 
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struck  the  prisoner,  who  was  sitting  down 
on  a  horse  used  for  drawing  timber  for  bas- 
kets, making  one  severe  blo^  on  the 

875  back,  and  one  severe  blow  near  *the 
back  of  the  neck,  when  the  prisoner 

immediately  reached  down  and  picked  up 
a  pole-axe,  which  was  lying  in  reach  of 
where  he  was  sitting,  and  raising  up  struck 
with  the  axe  in  his  right  hand,  cutting  the 
left  hand  of  the  deceased,  in  which  he  was 
holding  the  white-oak  stick  before  men- 
titioned,  when  the  said  stick  dropped  out  of 
the  hand  of  the  deceased,  who  had  turned 
as  if  to  get  out  of  the  way  of  the  prisoner, 
who,  with  the  axe  in  both  hands,  after  the  de- 
ceased had  retreated  8  or  10  feet,  with  his  back 
to  tlie  accused,  struck  the  deceased  just  above 
the  hips,  in  the  back,  somewhat  to  the  left  side, 
cutting  the  spinal  column  in  two,  passing  into 
the  hip  bone,  and  penetrating  to  the  hollow; 
the  wound  was  eight  inches  long  and  five 
inches  deep;  the  blows  given  by  the  deceased, 
and  those  given  by  the  prisoner,  were  all  in 
rapid  succession,  occupying  but  a  moment  of 
time;  and  the  prisoner  struck  the  second  and 
fatal  blow  with  the  axe  as  quickly  after  the 
first  as  it  was  possible,  after  the  above  change 
of  position,  to  do— but  it  was  given  while  the 
deceased  was  retreating  with  his  back  to  the 
prisoner.  The  deceased  survived  from  the 
middle  of  the  day,  on  Friday,  when  the  wound 
was  given,  until  the  following  Mondav  eve- 
ning, about  four  o'clock,  when  he  died  from 
the  effect  of  the  wounds  given  by  the  pris- 
oner. It  was  proven  that  prisoner  and  de- 
ceased had  been  friendly  prior  to  the  diffi- 
culty, but  that  in  the  spring  preceding  the 
homicide,  the  prisoner  said,  m  talking  about 
some  railroad  ties  which  he  and  deceased 
were  getting  out,  he  would  bust  deceased 
open  if  he  fooled  with  him." 

On  the  20th  day  of  February,  1880,  the 
prisoner  was  sentenced  to  be  hung  for  the 
murder  aforesaid  on  the  23d  day  of  Ai>ril 
next  ensuing. 

A  petition  for  a  writ  of  error  and  super- 
sedeas to  the  said  judgment  was  there- 

876  after  presented  by  the  counsel  *of  the 
prisoner  to  the  judge  of  the   circuit 

court  of  the  said  county  of  Amherst,  who 
refused  the  same  by  an  endorsement  on  the 
said  petition  in  these  words: 

•*The  writ  of  error  prayed  for  in  the  peti- 
tion is  denied.  The  quarrel  which  led  to  the 
fatal  rencountre  was  provoked  and  brought 
on  by  the  prisoner,  and  the  jury  might  well 
be  satisfied  that  the  object  of  the  prisoner  in 
doing  it  was,  to  provoke  the  deceased  to 
strike  him,  in  order  to  have  a  pretext  to 
take  his  life,  considered  in  reference  to  the 
character  of  the  weapon  used,  and  the  cir- 
cumstances under  which  the  fatal  blow 
was  given,  and  that  he  was  therefore  guilty 
of  murder  in  the  first  degree. 

"G.  A.  Wingfield. 

''March  3d,  1880." 

The  prisoner  then  applied  to  a  judge  of 
this  court  for  a  writ  of  error  and  superse- 
deas to  the  said  judgment,  which  were  ac- 
cordingly awarded;  and  this  is  the  case 
which  this  court  has  now  to  dispose  of. 


It  presents  for  our  decision  the  question, 
whether  there  be  any  error  in  the  judgment, 
for  which  it  ought  to  be  reversed?  And  that 
depends  alone  upon  the  question,  whether 
it  appears  from  the  facts  certified  by  the 
court  below  that  the  prisoner  was  not  guilty 
of  the  murder  of  which  he  has  been  con- 
victed. 

The  jury  and  the  court  below,  who  saw  the 
witnesses  and  heard  them  testify,  were  of 
opinion,  that  the  prisoner  was  guilty,  and  the 
former  so  found  and  the  latter  refused  to  set 
aside  the  verdict  and  grant  a  new  trial.  And 
the  learned  and  distinguished  judge  of  the  cir- 
cuit court  of  the  county,  the  Hon.  G.  A.  Wing- 
field,  who  was  applied  to  for  a  writ  of  error 
to  the  judgment  of  the  county  court,  on  full 
consideration  of  the  facts  certified  in  the 
record,   was   of   opinion,   and   so   ad- 

877  judged,  *that  there  is  no  error  in  the 
judgment,  and  refused  to  award  a  writ 

of  error  thereto.  "The  writ  of  error  prayed 
for  in  the  petition,"  he  said  in  his  refusal,  "is 
denied."  See  his  refusal  and  the  grounds  of  it 
endorsed  on  the  record,  and  already  inserted  in 
the  foregoing  statement  of  the  case.  "The 
quarrel,"  he  said  in  that  refusal,  "which  led 
to  the  fatal  rencountre,  was  provoked  and 
brought  on  by  the  prisoner,  and  the  jury 
might  well  be  satisfied  that  the  object  of  the 
prisoner  in  doing  it,  was  to  provoke  the  de- 
ceased to  strike  him,  in  order  to  have  a 
pretext  to  take  his  life,  considered  in  refer- 
ence to  the  character  of  the  weapon  used 
and  the  circumstances  under  which  the  fatal 
blow  was  given,  and  that  he  was  therefore 
guilty  of  murder  in  the  first  degree." 

How  can  we,  sitting  as  we  now  are,  at  a 
distance  from  the  scene  of  this  criminal 
transaction,  disregard  and  reverse  the  opin- 
ion and  the  judgment  of  the  court  and  jury 
who  saw  and  heard  the  witnesses  testify,  in 
the  presence  of  the  prisoner,  and  upon  the 
evidence  before  them,  and  from  what  they 
saw  and  heard,  convicted  the  prisoner  of 
murder  in  the  first  degree;  and  disregard 
and  reverse  the  opinion  of  the  learned  cir- 
cuit judge  of  the  county  in  which  the  of- 
fence was  committed,  and  the  prisoner  w^s 
tried — an  opinion  formed  upon  the  full  delib- 
eration and  examination  of  the  record  and  the 
facts  therein  certified,  in  the  exercise  of  his  duty 
as  judge  of  the  circuit,  to  whom  an  applica- 
tion was  made  by  the  prisoner  for  a  writ  of 
error,  but  who  denied  the  same  for  the  rea- 
sons fully  and  strongly  stated  by  him  in  his 
refusal. 

If  we  look  to  the  certificate  of  facts  in  the 
record,  we  find  that  it  contains  amply  enough 
to  warrant  the  judgment  of  the  jury  and  of 
the  court  of  trial,  all  of  whom  saw  and  heard 
the  witnesses  testify,  and  of  the  circuit  judge, 
who  is  very  learned  and  has  had  long 

878  *experience  and  practice  in  such   mat- 
ters.   On  the  occasion  of  the  homicide 

the  language  of  the  deceased  was  mild  and 
peaceful.  He  said  not  an  objectionable  word. 
On  the  other  hand,  the  language  of  the  pris- 
oner to  the  deceased  was  harsh  in  the  ex- 
treme. Speaking  about  what  he,  the  de- 
ceased, intended  to  pay  to  a  sister-in-law 
of  the  prisoner  for  some  work  done  by  her 


627 


88  GRATT. 


ViKCiNiA  Reports,  Annotated. 


879,  880,  8SI 


for  the  deceased,  the  prisoner  said:  "I  think 
it  is  damned  little  pay;"  to  which  the  de- 
ceased replied,  "you  must  not  talk  to  me  in 
that  way:"  the  prisoner  said,  "I  will  talk  as 
I  damned  please;"  the  deceased  immediately 
stooped  down  and  picked  up  a  white-oak 
stick  between  4  and  5  feet  long,  an  inch  wide 
and  an  inch  thick  and  struck  the  prisoner 
who  was  sitting  down  on  a  horse  used  for 
drawing  timber  for  baskets,  making  one  se- 
vere blow  on  the  back,  and  one  severe  blow 
near  the  back  of  the  neck,  when  the  pris- 
oner immediately  reached  down  and  picked 
up  a  poleaxe  which  was  lying  in  reach  of 
where  he  was  sitting,  and  raising  up,  struck 
with  the  axe  in  his  right  hand,  cutting  the 
left  hand  of  the  deceased,  in  which  he  was 
holding  the  white-oak  stick  before  men- 
tioned, when  the  said  stick  dropped  out  of 
the  hand  of  the  deceased,  who  had  turned 
as  if  to  get  out  of  the  way  of  the  prisoner, 
who  with  the  axe  in  both  hands,  after  de- 
ceased had  retreated  8  or  10  feet,  with  his 
back  to  the  accused,  struck  the  deceased 
just  above  the  hips,  in  the  back,  somewhat 
to  the  left  side,  cutting  the  spinal  column 
in  two,  passing  into  the  hipbone  and  pene- 
trating to  the  hollow;  the  wound  was  eight 
inches  long  and  five  inches  deep. 

See  how  terribly  severe  was  this  assault 
and  battery  committed  by  the  prisoner  upon 
the  deceased,  with  a  deadly  weapon,  while 
the  deceased  was  retreating  with  his  back 
to  the  prisoner.  The  latter  must  have  in- 
tended to  kill  the  deceased.  He  must 
879  have  known  that  the  *violent  blows 
inflicted  by  him  with  such  a  deadly 
weapon  upon  the  deceased  would  produce 
his  death.  The  provocation  for  inflicting 
them  was  wantonly  brought  on  by  the  conduct 
of  the  prisoner  which  was  wholly  unwarranted. 
He  provoked  the  blows  which  were  given  him 
by  the  deceased,  but  which  did  him  no  harm 
so  far  as  the  record  shows ;  and  he  may  have 
provoked  them  for  the  purpose  of  obtaining 
a  pretext  for  the  deadly  violence  he  after- 
wards used  to  the  deceased  while  the  latter 
was  running  away  from  him.  In  the  spring 
preceding  the  homicide,  the  prisoner  said, 
in  talking  about  some  railroad  ties  which  he 
and  deceased  were  getting  out,  "he  would 
bust  deceased  open  if  he  fooled  with  him." 
He  seemed  to  have  been  carrying  out  this 
threat  when  he  cut  the  deceased  with  a 
poleaxe  as  aforesaid. 

All  the  facts  aforesaid  were  before  the 
court  and  jury  by  whom  the  prisoner  was 
tried,  and  they  thereon  found  him  guilty 
of  murder  in  the  first  degree;  and  were 
thereby  well  warranted  in  so  doing.  At  all 
events,  this  court  cannot  reverse  the  judg- 
ment of  the  court  below  on  the  ground  of 
any  supposed  error  therein. 

A  case  was  referred  to  by  the  attorney- 
general  in  the  argument  of  this  case  which 
has  an  important  bearing  thereon,  and  is  the 
only  one  that  need  be  referred  to;  that  is 
Howeirs  case,  26  Gratt.  995. 

There  is  no  error  in  the  judgment  of  the 
county  court,  which  is  therefore  affirmed. 

Judgment  affirmed. 


830       ^Wright  ▼.  The  Commonwealdi. 

July  Term,   1880,   Wythenlle. 
Absent  Burks,  J. 

I.  Cltaaffe   of  Venae — ^Refvsal   to   Grmat.* — 

Upon  an  application  by  the  prisoner  to  chance  tke 
venue,  upon  t)xe  ground  that  an  impartial  jnrr  caar 
not  be  had  in  the  county,  the  application  is  refused; 
and  a  jury  is  obtained  in  the  county.      Hexj>: 
1.   If  the  prisoner  feared  he  could  not  get   an  jm- 
partial  jury   in  the  county,   he   should   first   hart 
asked  that  jurors  should  be  sent  for  from  another 
county.     And  not   having  done   this,   and   an  ia- 
partial  jury  having  been  in  fact  obtained,   the  ap- 
pellate court  will  not  set  aside  the  verdict  for  the 
refusal  of  the  court  to  change  the  venue. 

II.  Sfiirder  in  First  Deffree — Esaemtftnl  Kle- 
menta.t — To  constitute  a  willful,  deliberate  and 
premeditatea  killing,  constituting  murder  in  the  first 
degree,  it  is  not  necessary  that  an  intention  to  kill 
should  exist  for  any  particular  length  of  time  prior 
to  the  actual  killing;  it  is  only  necessary  that  said 
intention  should  come  into  existence  for  the  first 
time,  at  the  time  of  such  killing,  or  any  time  pre- 
viously. 

This  was  an  indictment  in  the  county 
court  of  Bedford,  of  Peter  Wright  for  the 
murder  of  Robert  Maupin.  The  case  was  once 
before  in  this  court,  when  the  judgment  was 
reversed,  on  the  ground  that  an  incompetent 
juror  had  been  admitted  to  serve  on  the  jury. 
On  the  second  trial  of  the  prisoner  there  was 
a  verdict  of  murder  in  the  first  degree,  and 
the  court  sentenced  him  to  be  hung. 
881  And  thereupon  the  prisoner  applied  ^ 
this  court  for  a  writ  of  error;  which 
was  allowed.  The  case  is  fully  stated  by 
Judge  Moncure  in  his  opinion. 

Jordan  and  Claytor,  for  the  appellant. 
The  Attorney-General,  for  the  Commuo* 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  county  court  of  Bedford  county,  ren- 
dered on  the  27th  day  of  March,  1880,  con- 
demning the  plaintiff  in  error,  Peter  Wright, 
for  murder  in  the  first  degree,  of  which  he  had 
just  been  convicted  in  the  said  court,  and  sen- 
tencing him  to  be  hung  therefor.  A  petition 
was  presented  by  the  said  plaintiff  in  error  to 
the  judge  of  the  circuit  court  of  said  county 
for  a  writ  of  error  to  the  said  judgment  of  the 
said  county  court,  which  was  denied  by  the 
said  judge.  And  thereafter  a  petition  was  pre- 
sented by  the  said  plaintiff  in  error  to  the 
judges  of  this  court  for  a  writ  of  error  to 
said  judgment,  which  writ  of  error  was 
thereupon  awarded.  The  question  presented 
to  this  court  by  the  said  petition  to  die  judges 


'Criminal  I«aw — Cltanire  of  Veuve. — ^The 
ruling  of  the  court  set  out  in  the  first  headnote  was  ap- 
proved in  Joyce  v.  Comm.,  78  Va.  287;  Waller  ft 
Boggs  v.  Comm.,  84  Va.  492  and  R.  R.  Co.  ▼.  Reiger. 
95  Va.   422. 

The  princii>al  case  is  cited  with  approval  in  Wright's 
Case,   33   Gratt.  895. 

tSame — Murder. — See  Mitchell  ▼,  Comra^  J3 
Gratt.  872  and  note. 
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thereof,  and  the  record  of  the  proceedings 
in  the  case  of  which  a  copy  accompanies 
the  said  petition,  is  whether  there  be  error 
in  the  said  judgment  or  not,  for  which  the 
same  ought  to  be  reversed. 

There  are  two,  and  only  two,  assignments 
of  error  in  the  said  petitions,  which  will  be 
considered  and  disposed  of  in  the  order  of 
the  said  assignments. 

The  first  is,  in  refusing  to  grant  said 
petitioner  a  change  of  venue. 

The  following  appears  from  the  record 
to  be  the  state  of  the  case  in  regard  to  this 
assignment  of  error: 

"At  the  county  court  continued  by  ad- 
journment and  ht\d  for  Bedford  coun- 
888  ty  at  the  courthouse  on  Wednesday  *the 
25th  day  of  February,  A.  D.  1880, 
Peter  Wright,  who  stands  indicted  for  mur- 
der, was  again  led  to  the  bar  in  custody  of 
the  sheriflF  of  this  county,  and  the  prisoner 
by  his  counsel  moved  the  court  for  a 
change  of  venue  to  the  county  court  of 
some  adjacent  county;  which  motion  was 
defended  by  the  attorney  for  the  Common- 
wealth, and  being  argued,  the  court  doth 
overrule  said  motion;  and  on  the  motion  of 
the  prisoner,  and  for  reasons  appearing  to 
the  court,  it  is  ordered  that  his  trial  be  post- 
poned until  the  next  term  of  the  court. 

"And  at  another  day,  to- wit:  at  a  county 
court  continued  by  adjournment  and  held 
for  Bedford  county  at  the  courthouse,  on 
Tuesday  the  23d  day  of  March,  A.  D.,  1880, 
Peter  Wright  who  stands  indicted  for  mur- 
der, was  again  led  to  the  bar  in  custody  of 
the  sheriff  of  this  county,  and  the  prisoner 
by  his  counsel  moved  the  court  for  a 
change  of  venue  to  the  county  court  of 
some  adjacent  county;  which  motion  was  de- 
fended by  the  attorney  for  the  Commonwealth, 
and  being  argued,  the  court  doth  overrule  said 
motion ;  and  the  writ  of  venire  facias  awarded 
for  the  trial  of  the  prisoner  being  returned  ac- 
cording to  law,  the  court  proceeded  to  impanel 
a  jury  for  his  trial,  and  a  panel  of  sixteen 
jurors,  free  from  exception,  being  formed 
according  to  law,  the  prisoner  struck  there- 
from the  names  of  four  persons,  leaving  the 
remaining  twelve  persons  to  compose  the 
jury  for  his  trial,  to-wit:  (here  follow  the 
names  of  the  jurors)  who  were  duly  sworn 
to  well  and  truly  try  and  true  deliverance 
make  between  the  Commonwealth  and  the 
prisoner,  and  a  true  verdict  render  according  to 
the  evidence.  And  having  heard  the  evidence 
in  part,  the  said  jury  were,  with  the  consent  of 
the  prisoner,  committed  to  the  custody  of  the 
sheriff  of  this  county,  who  is  directed  to  keep 
them  together  without  communica- 
888  tion  with  any  other  ♦person,  and  to 
cause  them  to  appear  in  court  to-mor- 
row morning  at  nine  o'clock;  and  thereupon 
an  oath  was  administered  to  two  deputies 
of  the  sheriff  of  said  county,  to  the  follow- 
ing effect:  'You  shall  well  and  truly,  to  the 
best  of  your  ability,  keep  this  jury,  and  nei- 
ther speak  to  them  yourself  nor  suffer  any 
other  person  to  speak  to  them  touching  any 
matter  relative  to  this  trial  until  they  return 
into  court  to-morrow  morning;*  and  the 
prisoner  is  remanded  to  jail.   And 


"At  another  day,  to-wit:  at  a  county  court 
continued  by  adjournment  and  held  for  Bed- 
ford county  at  the  courthouse  on  Wednes- 
day, the  24th  day  of  March,  A.  D.,  1880, 
Peter  Wright,  who  stands  indicted  for  mur- 
der, was  again  led  to  the  bar  in  custody  of 
the  sheriff  in  this  county,  and  the  jury  ad- 
journed on  yesterday  were  brought  into 
court  in  charge  of  the  sheriff  of  this  county, 
pursuant  to  their  adjournment;  and  the  said 
jury  having  fully  heard  the  evidence  and  ar- 
guments of  counsel,  retired  to  their  room  to 
consult  of  a  verdict,  and  after  sometime  re- 
turned into  court  and  upon  their  oath  do 
say:  *We  the  jury,  find  the  prisoner,  Peter 
Wright,  guilty  of  murder  in  the  first  degree,* 
and  the  prisoner  is  remanded  to  jail." 

To  the  said  opinion  of  the  said  county 
court,  overruling  the  motion  of  the  prisoner 
for  a  change  of  venue  as  aforesaid,  he  filed  a 
bill  of  exceptions,  which  was  signed,  sealed 
and  ordered  to  be  made  a  part  ot  the  record, 
and  is  in  the  words  following  to-wit: 

"Be  it  remembered  that  upon  the  trial  of 
this  case,  and  before  the  jury  were  impaneled, 
the  prisoner,  by  his  counsel,  moved  the  court 
for  a  change  of  venue  from  this  to  some  other 
county  court  of  this  Commonwealth;  but  the 
court  overruled  said  motion;  to  which  opm- 
ion  of  the  court  the  prisoner  excepts,  and  prays 

that  this,  his  bill  of  exceptions  may 
884      be   signed,  sealed  *and  made   a  part 

of  the  record;  which  is  accordinsrlv 
done.  And  to  save  the  prisoner  the  benefit 
of  his  exception,  certifies  that  the  prisoner, 
in  support  of  his  said  motion,  offered  the 
following  affidavits,  which  are  in  the  words 
and  figures  following,  to-wit: 

"Affidavit  No.  1. 

"This  day  personally  appeared  before  me, 
J.  Morton  Speece,  a  deputy  clerk  of  the 
county  court  of  Bedford,  Peter  Wright,  who 
stands  indicted  in  said  court  for  murder,  and 
made  oath  that  he  has  reasons  to  believe  and 
does  believe  that  there  exists  throughout  this 
entire  community  and  in  the  county  of  Bed- 
ford great  prejudice  against  him;  that  so  great 
is  this  prejudice  that  he  believes  it  would  be 
utterly  impossible,  were  he  again  put  upon 
trial  here,  to  obtain  a  fair  and  an  impartial 
verdict  at  the  hands  of  a  jury  of  this  coun- 
ty; that  at  the  trial  heretofore  had  this  court 
was  unable  to  obtain  such  a  jury  as  the  law 
requires,  on  account  of  this  very  prejudice; 
that  at  the  time  said  trial  was  had,  various 
rumors  and  newspaper  reports  of  his  case 
were  circulated  throughout  the  county,  to 
such  an  extent  as  to  be  known,  as  this  af- 
fiant is  informed  and  believes,  to  nearly 
every  citizen  in  the  county;  that  several 
months  having  elapsed  since  said  trial,  these 
reports  and  rumors  have  become  more 
widely  circulated,  and  at  this  time  he  believes 
that  •there  cannot  be  found  a  single  citizen  in 
this  county  who  has  not  either  expressed  a  de- 
cided opinion  or  fully  made  up  his  mind  as  to 
the  guilt  or  innocence  of  this  affiant,  and  in 
nearly  every  case  to  his  prejudice. 

"Your  affiant  states  that  he  does  not  file,  as 
he  would  wish  to  do,  affidavits  from  citizens 
of  this  county  in  support  of  the  facts  herein 
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Stated,  for  the  reason  he  is  a  poor  colored 
man  that  has  been  unable,  on  account 

885  *of  extreme  prejudice,  to  obtain  such 
affidavits;  that  his  counsel  have  made 

oft  and  repeated  efforts  to  obtain  from  citi- 
zens of  this  county  their  affidavits  to  the  truth 
of  these  statements;  that  in  nearly  every  case 
these  'citizens  have  openly  expressed  the 
opinion  that  a  fair  and  impartial  trial  can- 
not be  had  within  the  county  by  a  jury  of 
the  county,  but  on  account  of  public  opinion 
they  decline  to  allow  their  affidavits  to  be 
used  in  this  case,  so  great  is  their  prejudice 
against  this  affiant. 

This  affiant  further  states  that,  in  view  of 
these  facts,  he  does  not  think  that  he  could 
go  safely  into  trial  here;  that  he  will  be 
again  put  upon  trial  for  his  life,  and  for  this 
reason  he  believes  that  he  should  be  granted 
every  privilege  the  law  in  its  mercy  allows, 
and  he  believes  that  this  court  being  cog- 
nizant of  these  facts  ought  not  and  \vrill  not 
permit  this  affiant  to  be  tried  by  a  jury  of 
this  county. 

"Given  under  my  hand  this  the  27th  day 
of  January,  1880. 

"J.  Morton  Speece,  D.  Clerk." 

"Affidavit  No.  2. 

"Virginia — city  of  Lynchburg,  to- wit: 
"This  day  Peter  Wright  made  oath 
before  me  that  he  has  been  credibly  in- 
formed and  believes  that  there  is  great  prej- 
udice against  him  in  the  county  of  Bediford; 
that  it  has  been  publicly  manifested  in  the 
newspapers  by  a  publication  by  one  of  the 
jury  that  tried  him;  that  there  have  been 
moves  in  the  county  to  lynch  him,  and  that 
this  prejudice  was  exhibited  by  tht  vast 
crowd  of  citizens  of  Bedford  that  attended 
his  trial;  that  two  veniries  of  48  men  and 
some  twenty  bystanders  were  required  to 
be  summoned  to  procure  the  jury  that  tried 
him,  and  that  each  and  all  of  the  panel  were 
challenged  for  cause,  and  he  is  ad- 

886  vised  ♦that  the  court  of  appeals  de- 
cided that  he  did  not  then  get  an  im- 
partial and  fair  jury.  He  verily  believes  that 
not  only  can  he  not  get  a  fair  trial  in  the 
county  of  Bedford,  but  that  his  life  is  not 
safe  if  kept  and  tried  in  said  county. 

"Given  under  my  hand  this  7th  Feb'y,  1880. 
"Andrew  J.  DeWitt,  Notary  Public." 

"Affidavit  No.  3. 

"This  day  personally  appeared  before  me, 
J.  Morton  Speece,  deputy  clerk  of  Bedford 
county  court,  Graham  Claytor,  that  he  is  of 
counsel  for  the  prisoner,  Peter  Wright,  who 
stands  charged  with  murder  in  said  court, 
and  made  oath  that  as  such  counsel  he  has 
made  repeated  efforts  to  obtain  from  the 
citizens  of  this  county  affidavits  to  th<!  ef- 
fect that  the  prisoner  cannot  get  a  fair  trial  in 
this  county  on  account  of  prejudice  existing 
against  him;  that  the  parties  to  whom  he 
applied  in  nearly  every  case  expressed  the 
opmion  that  the  prisoner  could  not  obtain  a 
fair  trial  in  said  county,  but  they  declined  to 
give  their  affidavit  to  the  facts  on  account  of 
the  odium  attached  to  the  case  and  on  account 


of  public  opinion — ^so  great  is  the  prejudice 
against  the  prisoner. 

"Given  under  my  hand  this  the  22d  ol 
March,  1880. 

"J.  Morton  Speece,  D.  Clerk." 

This  court  is  of  opinion  that  the  said  county 
court  did  not  err  in  overruling  the  motion  of 
the  prisoner  for  a  change  of  venue  as  afore- 
said. It  does  not  appear  from  the  record,  nor 
from  anything  therein  contained,  that  he  did 
not  have  a  perfectly  fair  and  impartial  trial  on 
the  occasion  when  the  verdict  and  judg- 

887  ment   were   ^rendered   against    him  as 
aforesaid,  to  which  judgment  the  writ 

of  error  was  awarded  in  this  case  as  aforesaid, 
to- wit:  the  judgment  rendered  on  the  2Tth 
day  of  March,  1880.  There  had  been  a  former 
trial  in  the  case,  in  which  a  verdict  and  a  judg- 
ment in  the  same  words  or  to  the  same  effect 
had  been  rendered  in  the  same  county 
against  the  same  prisoner  for  the  same  of- 
fence; and  that  judgment  had  been  reversed 
by  this  court  upon  the  ground,  and  only  upon 
the  ground,  that  one  of  the  veniremen  on  the 
said  former  trial,  to- wit:  Charles  W.  Hard>, 
was  not  a  competent  juror  for  the  trial  of  the 
plaintiff  in  error,  and  that  therefore  the  county 
court  erred  in  overruling  his  objections  to 
said  Hardy,  based  upon  said  incompetency.  It 
was  therefore  considered  by  the  court  that 
the  said  judgment  of  the  county  court  for  the 
error  aforesaid  be  reversed  and  annulled,  the 
verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded  the  plaintiff  in  error;  on  which  new 
trial  in  the  same  case  and  in  the  same  court, 
another  verdict  and  judgment  were  ren- 
dered in  the  same  words  or  to  the  same  ef- 
fect; the  said  judgment  being  the  same  to 
which  the  writ  of  error  in  this  case  was 
awarded  as  aforesaid.  That  there  was  one 
incompetent  juror  on  the  first  trial  of  the 
case,  was  no  good  ground,  in  itself,  for  con- 
sidering that  a  competent  jury  could  not  be 
i  obtained  in  the  case  in  the  said  county  of 
Bedford.  If  it  had  been,  the  difficulty  might 
no  doubt  have  been  removed,  by  summoning 
from  another  county  so  many  duly  qualified 
jurors  as  could  not  be  found  in  the  county 
in  which  the  trial  occurred.  There  was  no 
such  attempt  made  thus  to  remove  such  a 
supposed  difficulty,  but  instead  of  that,  there 
was  a  motion  for  a  change  of  the  venue. 
The  facts  of  the  case  as  they  appear  in  the 
record,  show  that  a  perfectly  competent  jury 
could  be,  as  one  .<:uch  was  in  fact,  sum- 
moned in  the  county  and  empaneled 

888  for  the  final  trial  ^of  the  case.    To  not 
one  of  the  twelve  jurors   who  finally 

tried  it,  was  the  slightest  objection  assigned, 
either  in  this  court  or  in  the  court  belov. 
The  conclusive  presumption  therefore  is, 
that  there  was  no  ground  for  any  such  ob- 
jection, and  that  the  ground  now  taken  by 
the  plaintiff  in  error,  that  his  motion  to 
change  the  venue  ought  to  have  been  sus- 
tained, is  wholly  unfounded. 

The  only  evidence  introduced  by  the  pris- 
oner in  support  of  his  motion  for  a  change 
of  venue  as  aforesaid,  consisted  of  three  affi- 
davits, two  of  which  were  those  of  the  pris- 
oner himself,  and  the  third  that  of  the  pris- 
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oner's  counsel.  It  is  not  stated  in  the  said 
affidavit  of  the  said  counsel,  that  he  be- 
lieved the  prisoner  could  not  obtain  a  fair 
trial  in  the  said  county.  Even  if  it  had  been 
so  stated,  there  is  nothing  in  the  record  to 
show  that  any  difficulty  which  might  have 
existed  in  obtaining  a  fair  and  impartial 
jury  in  the  county  might  not  have  been  re- 
moved by  causing  so  many  jurors  as  might 
have  been  necessary  to  be  summoned  from  any 
other  county  or  corporation.  If  such  difficulty 
could  have  been  so  removed,  there  was,  of 
course,  no  necessity  for  a  change  of  venue.  But 
no  motion  was  made  by  the  prisoner  for  a  ve- 
nire facias  to  summon  jurors  from  another 
county  or  corporation;  and  indeed  there  was 
no  occasion,  so  far  as  the  record  shows,  for 
any  such  venire  facias.  On  the  contrary  it  ap- 
pears that  a  fair  and  impartial  jury  was  act- 
ually obtained  in  the  said  county. 

The  court  below  therefore  clearly  did  not 
err  in  refusing  to  grant  the  plaintiff  in  error 
a  change  of  venue. 

The  second  and  only  remaining  assign- 
ment of  error  is.  that  "the  verdict  of  the 
jury  should  have  been  set  aside  and  a  new 
trial  granted,  because  the  verdict  was  con- 
trary to  the  law  and  the  evidence. 
889  *Another    bill    of    exceptions    was 

made  a  part  of  the  record  in  this  case, 
which  states  "that  upon  the  trial  of  this 
cause  and  after  the  jury  had  rendered  their 
verdict,  the  prisoner  by  his  counsel,  moved 
the  court  to  set  aside  the  verdict  of  the  jury 
and  grant  the  prisoner  a  new  trial  upon  the 
ground  that  the  verdict  was  contrary  to  the 
law  and  the  evidence;  but  the  court  over- 
ruled the  said  motion  and  refused  to  set 
aside  the  verdict  and  grant  the  prisoner  a 
new  trial.  To  which  opinion  of  the  court  so 
overruling  said  motion,  the  prisoner  by 
counsel  excepts,  and  prays  that  his  bill  of 
exceptions  may  be  signed  and  sealed  by  the 
court  and  made  a  part  of  the  record;  which 
is  accordingly  done.  And  to  save  the  pris- 
oner the  benefit  of  the  exception,  the  court 
certifies  that  the  following  is  the  evidence 
and  the  whole  of  the  evidence  which  was 
produced  upon  said  trial  by  witnesses  in- 
troduced   by    the    Commonwealth: 

The  first  witness,  Carr  Maupin,  said:  "I 
am  the  father  of  the  deceased.  I  live  in 
Bedford  county,  about  314  miles  south  of 
Liberty.  Peter  Wright,  the  prisoner,  who 
was  a  tenant  of  mine,  under  our  contract  he 
was  to  have  one-half  of  the  crop  of  oats, 
corn  and  tobacco.  I  was  to  furnish  one  mule 
and  he  one — he  to  haul  and  sell  the  wood 
from  the  new  ground  and  to  pay  me  one- 
half  of  the  proceeds  every  night.  Peter 
Wright  had  been  hauling  wood  out  of  my 
new  ground  and  pocketing  all  the  money. 
I  went  over  to  the  new  ground  in  the  after- 
noon. I  told  him  he  must  stop;  that  he  was 
neelecting  his  crop  and  keeping  the  money; 
if  he  didn't  I  would  get  some  one  to  work 
his  crop  for  him.  He  replied,  *I  will  haul  the 
last  stick  away.'  I  observed  to  him  that  he 
would  have  to  haul  it  without  my  mule.  I 
started  home  and  the  prisoner  said,  'God 
d — n  your  old  soul,  I  intend  to  kill 
890      you  anyhow.'    He  then  ♦knocked  me 


down  with  his  fist  and  beat  me  as  long 
as  he  saw  proper.  The  prisoner's  son,  a 
boy  about  13  years  old,  hollowed  to  prisoner 
'not  to  beat  me  any  longer,  he  had  beat  me 
enough' — he  stamped  me  just  below  the  stom- 
ach. I  went  to  the  wagon  to  unhitch  the  breast 
chain  of  my  mule  and  saw  my  son,  (the  de- 
ceased), coming  through  the  tobacco,  and  as 
he  came  up  said,  'Peter  what  in  the  world  are 
you  beating  my  father  this  way  for?'  Pris- 
oner then  turned  round  and  snatched  the 
standard  from  the  wagon  and  struck  me  and 
knocked  me  down,  and  then  whirled  and 
knocked  my  son  down.  When  he  struck  me 
I  caught  the  lick  with  my  hand,  but  the  lick 
struck  me  on  the  head  and  knocked  me  down. 
I  law  on  the  ground,  I  do  not  know  how  long, 
and  when  I  got  up  I  said,  'Peter  you  have 
killed  my  son,'  and  prisoner  replied,  I  am  glad 
of  it,  (or  damn  glad  of  it,  I  don't  know 
which).  Peter  then  unhitched  his  mule  and 
gave  the  harness  to  his  daughter  and  went 
down  the  branch  towards  Liberty,  Va.,  and 
gave  himself  up.  This  is  the  standard  with 
which  he  struck  me  and  with  which  he  killed 
my  son.  (Here  the  standard  was  produced, 
which  is  a  dogwood  standard,  2J4  or  3  feet  long, 
1%  inches  in  diameter.)  This  was  the  last  of 
June  or  1st  July,  1879,  in  the  county  of  Bed- 
ford. Neither  of  us  struck  him  or  offered  to 
strike  him.  I  was  not  able  to  do  so.  We 
made  no  resistance  or  oflFered  to  make  any.  I 
know  of  no  personal  ill-feelings  up  to  that 
time  between  me  and  prisoner  or  between 
the  prisoner  and  deceased.  I  was  unarmed 
when  the  difficulty  occurred.  The  prisoner 
was  also  unarmed,  but  if  I  had  had  a  pistol 
I  would  have  killed  him,  if  I  had  been  able 
to  do  him  justice." 

The  second  witness,  Lydia  Early  (a  woman 
of  color),  said :  "I  live  about  100  yards  from  the 

place  where  the  difficulty  occurred.    I 
891      had  two  little  children  over  there  *where 

difficulty  occurred.  My  little  girl  who 
was  in  the  yard  came  into  the  house  and  said 
that  Mr.  Carr  Maupin  and  Peter  were  quar- 
reling at  the  wood-stack.  I  went  out  doors 
and  sat  down  by  the  table,  and  heard  Carr 
Maupin  say,  you  pocket  all  my  money  and 
pay  me  none.  Peter  says,  'I  am  going  to  haul 
that  stack  of  wood.'  Carr  Maupin  says,  'I 
am  going  to  take  out  my  mule.'  Peter  said, 
'Let  that  mule  alone.'  Carr  Matv>in  went  to 
unhitch  his  mule.  Peter  knocked  him  down 
and  stamped  him,  and  says,  'Damn  your 
old  soul,  I'll  kill  you.'^By  this  time  Rob- 
ert Maupi«  (the  deceased)  came  running 
up  with  open  hands,  and  says:  'Hey  there; 
don't  you  hit  my  father  any  more.'  Peter's 
little  boy  says,  'Father,  don't  fight;  vou 
can  do  without  all  that  fighting.'  As  Robert 
Maupin  ran  up  Peter  snatched  the  wagon 
standard  and  knocked  old  Mr.  Maupin  down, 
and  turned  and  knocked  Robert  Maupin  down. 
Mr.  Carr  Maupin  lay  there  from  4  to  5  min- 
utes before  he  got  up.  Robert  Maupin  did  not 
get  up  at  all.  Peter  Wright  stayed  long 
enough  to  divide  his  gear  from  Mr.  Carr 
Maupin's;  he  gave  his  harness  and  his  horse 
to  his  girls  who  had  come  up  at  that  time. 
Peter  then  went  down  the  creek  towards 
town.    Neither  of  the  Maupins  as  far  as  I 
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saw  had  any  rock  or  stick.  I  did  not  see  the 
beginning  of  the  difficulty.  I  was  in  my 
house  when  the  difficulty  commenced.  They 
were  talking  very  loud.  Maupin  generally 
talks  loud.  The  whole  fight  from  the  be- 
ginning to  end  was  in  less  time  than  ten 
minutes.  Robert  Maupin,  the  deceased,  was 
a  grown  man,  and  about  as  stout  as  the  pris- 
oner. I  have  never  heard  of  any  ill-feeling 
between  Peter  and  Robert  Maupin.  They 
all  thought  a  great  deal  of  Robert  Maupin." 

The  third  witness,  Dr.  Walter  Izard,  said: 
"I  was  the  physician  called  to  see  the 
888  deceased;  arrived  on  the  *ground 
about  an  hour  or  two  after  the  diffi- 
culty, and  found  him  insensible  and  speech- 
less; had  ble<J  freely  from  the  wound  on  his 

head,  and  might  have ^produced  by  the 

stick  here  produced.  I  had  him  removed  to 
his  father's  house,  and  did  not  see  him  again 
until  the  next  morning  when  I  found  him 
dead  (about  9  A.  M.).  Upon  making  a  post 
mortem  examination  I  found  the  skull  bad- 
ly fractured,  the  fracture  extending  some 
three  inches.  The  wound  inflicted  was  the 
cause  of  his  death.  I  regard  the  standard 
used  a  deadly  weapon  in  the  hands  of  a  man 
like  the  prisoner." 

This  court  is  of  opinion  that  the  said  county 
court  did  not  err  m  overruling  the  motion 
of  the  prisoner  to  set  aside  the  verdict  of 
the  jury  and  grant  the  prisoner  a  new  trial 
upon  the  ground  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence.  There  is 
no  doubt  but  that  the  killing  in  this  case 
was  murder;  and  the  only  question  is,  was 
it  murder  in  the  first  degree,  as  it  was  found 
by  the  jury  upon  the  evidence? 

**Murder  by  poison,  lying  in  wait,  impris- 
onment, starving,  or  any  willful,  deliberate 
and  premeditated  killing,  or  in  the  commis- 
sion of,  or  attempt  to  commit  arson,  rape, 
robbery  or  burglary,  is  murder  of  the  first  de- 
gree. All  other  murder  is  murder  of  the 
second  degree.'*  Code  of  1873,  p.  1188,  ch. 
187,  §  1.  The  killing:  in  this  case  was  not 
"by  poison,  lying  m  wait,  imprisonment, 
starving,"  "or  in  the  commission  of,  or  at- 
tempt to  commit  arson,  rape,  robbery  or 
burglary";  and  the  only  question  therefore 
is,  whether  it  was  a  "willful,  deliberate  and 
premeditated  killing?"  If  it  was,  it  was 
murder  in  the  first  degree. 

The  court  is  of  opinion  that  it  was  a  will- 
ful, deliberate  and  premeditated  killing,  and 
therefore  it  was  murder  in  the  first  degree. 
At  all  events,  the  jury  were  war- 
883  ranted  ♦by  the  evidence  in  so  find- 
ing, whatever  the  judge  of  the  county 
court  or  of  the  circuit  court  or  the  judges  of 
this  court  might  have  found  if  they  had  been 
on  the  jury.  To  constitute  a  willful,  deliberate 
and  premeditated  killing,  it  is  not  necessary 
that  an  intention  to  kill  should  exist  for  any 
particular  length  of  time  prior  to  the  actual 
killing ;  it  is  only  necessary  that  such  intention 
should  come  into  existence  for  the  first  time  at 
the  time  of  such  killing  or  any  time  previously. 

Now  in  this  case,  we  must  regard  the  evi- 
dence as  facts,  as  the  jury  might  have  re- 
garded it.  The  parties  when  the  altercation 
commenced  were  all  unarmed;  and  Carr  and 


Robert  Maupin  remained  unarmed  to  the  end 
of  the  transaction.  No  attempt  or  threat 
was  made  by  either  of  them  to  do  violence 
to  the  prisoner.  No  harsh  word  was  spoken 
by  either  of  them  to  him.  Carr  Maupin  tes- 
tified: "I  started  home,  and  the  prisoner 
said,  'God  damn  your  old  soul,  I  intend  to  kill 
you  anyhow.'  He  then  knocked  me  down  with 
his  fist  and  beat  me  as  long  as  he  saw  proper. 
The  prisoner's  son,  a  boy  of  about  13  years 
old,  hollowed  to  prisoner  'not  to  beat  nae  any 
longer,  he  had  beat  me  enough;'  he  stamped 
me  just  below  the  stomach.  I  went  to  the 
wagon  to  unhitch  the  breast  chain  of  my  mule, 
and  saw  my  son,  the  deceased,  coming  through 
the  tobacco,  and  as  he  came  up  said.  'Peter, 
what  in  the  world  are  you  beating:  my  father 
this  way  for?  Prisoner  then  turned  ronnd 
and  snatched  the  standard  from  the.  wagon 
and  struck  me  and  knocked  me  down,  and 
then  whirled  and  knocked  my  son  down. 
When  he  struck  me,  I  caught  the  lick  with 
my  hand,  but  the  lick  struck  me  on  the  head 
and  knocked  me  down.  I  lay  on  the  grounds 
I  do  not  know  how  long,  and  when  I  got  up 
I  said,  'Peter  you  have  killed  my  son/  and 
prisoner  replied,  'I  am  glad  of  it  (or 

884  damn  glad  of  it,  *I  don't  know  which).' 
This  is   the  standard  with   which  he 

struck  me,  and  with  which  he  killed  my  son. 
(Here  the  standard  was  produced  which  is  a 
doKwood  standard,  254  or  three  feet  long. 
1}^  inches  in  diameter).  Neither  c»f  us 
struck  him  or  offered  to  strike  him.  I  was 
not  able  to  do  so.  We  made  no  resistance 
or  offered  to  make  any.  I  know  of  no  per- 
sonal ill-feelings  up  to  that  time  between  me 
and  the  prisoner,  or  between  the  prisoner  and 
deceased.  I  was  unarmed  when  the  difhcalty 
occurred.  The  prisoner  was  also  nnanned. 
but  if  I  had  had  a  pistol  I  would  have  killed 
him,  if  I  had  been  able  to  do  him  justice." 

Lydia  Early's  testimony  was  strongly  con- 
firmatory  of  that  of  Carr  Maupin  and  need 
not  be  repeated. 

Dr.  Walter  Izard  testified:  "I  was  the 
physician  called  to  see  the  deceased:  ar- 
rived on  the  ground  about  an  hour  or  two 
after  the  difficulty,  and  found  him  insensible 
and  speechless;  had  bled  freely  from  the 
wound  on  his  head,  and  might  have  been 
produced  by  the  stick  here  produced.  I  had 
him  removed  to  his  father's  house,  and  <^d 
not  see  him  again  till  the  next  morning, 
when  I  found  him  dead  (about  9  A.  M.). 
Upon  making  a  post  mortem  eicamination,  I 
found  the  skull  badly  fractured,  the  frac- 
ture extending  some  three  inches.  The 
wound  inflicted  was  the  cause  of  his  death. 
I  regard  the  standard  used  a  deadly  weapon 
in  the  hands  of  a  man  like  the  prisoner.*' 

It  seems  plain  enough,  without  any  fur- 
ther comment,  that  the  evidence  warranted 
the  jury  in  finding  the  verdict  they  did. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  judgment  and  that 
the  same  ought  to  be  affirmed. 

It  is  unnecessary  to  review  the  cases  and 
the  authorities  referred  to  by  the  conn- 

885  sel  for  the  plaintiff  in  error.    *Therc 
is  nothing  in  them  in  conflict  with  the 

conchision  at  which  the  court  has  artived  in 
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this  case  There  is  one  very  recent  decision 
of  this  court  in  which  the  five  judges 
thereof  were  unanimous,  in  a  case  very  sim- 
ilar to  the  present  in  most  of  its  facts,  which 
is  conclusive  upon  the  question  that  the  court 
below  did  not  err  in  overruling  the  motion 
of  the  prisoner  to  set  aside  the  verdict  of 
the  jury  and  grant  the  prisoner  a  new  trial 
upon  the  ground  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence.  That 
case  was  Nelson  Mitchell  v.  The  Common- 
wealth,  supra  872. 

There  is  an  important  difference  between 
that  case  and  this  in  the  fact  that  in  that 
case  the  killing  was  preceded  by  an  assault 
and  battery  committed  by  the  deceased 
upon  the  accused  just  before  the  former  was 
killed  by  the  latter.  Whereas  in  this  case, 
the  deceased  made  no  assault  on  the  ac- 
cused at  or  about  the  time  of  the  killing  or 
any  other;  made  no  threat  against  him; 
had  no  weapon  in  his  hand;  and  merely 
enquired,  "Peter,  what  in  the  world  are  you 
beating  my  father  this  way  for?"  It  ap- 
pears that  there  never  had  been  any  ill-feel- 
ing between  Peter  and  Robert  Maupin,  and 
that  all  thought  a  great  deal  of  Robert 
Maupin.  The  killing  then  was  an  act  of 
wanton  cruelty;  in  effect  without  any 
provocation  at  all. 

There  is  no  doubt  but  that  the  prisoner 
intended  to  kill  the  deceased;  and  that  he 
had  not  the  least  ground  of  justification  or 
excuse  for  doing  so.  The  act  of  killing  was 
done  with  a  deadly  weapon,  which  is  fully 
described  in  the  evidence.  With  it  he  badly 
fractured  the  skull  of  the  deceased,  giving 
to  it  a  fracture  extending  some  three  inches, 
which  was  certainly  the  cause  of  the  death 
of  the  deceased;  and  it  must  have  been 
known  to  the  prisoner  that  the  blow  thus 
given  by  him  would  be  the  cause  of 
888  the  death  of  the  deceased.  There  ♦was 
no  personal  ill-feeling  up  to  that  tune 
between  Carr  Maupin,  the  father  of  the  de- 
ceased, and  the  prisoner,  or  between  the 
prisoner  and  deceased.  Both  Carr  Maupin 
and  his  son,  the  deceased,  were  then  un- 
armed, and  neither  of  them  made  an  assault 
upon,  or  attempted  or  made  any  threat  to 
assault  the  prisoner.  Carr  Maupin  started 
home  and  the  prisoner  said,  "God  damn  your 
old  soul,  I  intend  to  kill  you  anyhow."  The 
prisoner  then  knocked  the  father  down  with 
his  fist  and  beat  him  as  long  as  he  saw 
proper;  he  stamped  the  father  just  below 
the  stomach.  The  latter  went  to  the  wagon 
to  unhitch  the  breast  chain  of  his  mule,  and 
saw  his  son  (the  deceased)  coming  through 
the  tobacco,  who,  as  he  came  up,  said,  "Peter, 
what  in  the  world  are  you  beating  my  father 
this  way  for?"  Prisoner  then  turned  round 
and  snatched  the  standard  from  the  wagon 
and  knocked  the  father  down;  and  then 
whirled  and  knocked  the  son  (the  deceased) 
down.  The  father  lay  on  the  ground  some 
time.  He  would,  no  doubt,  hive  be^n  killed 
if  he  had  not  caught  the  lick  with  his  hand. 
When  he  got  up  he  said,  "Peter,  you  have 
killed  my  son";  and  prisoner  replied,  "I  am 
glad  of  It  (or  damn  glad  of  it,  the  witness 
did  not  know  which)."    It  appears  that  there 


never  had  been  any  ill-feeling  between  the 
prisoner  and  the  deceased,  and  that  all  who 
knew  the  deceased  thought  a  great  deal  of 
him.  lu  was  certainly  the  duty  of  the  de- 
ceased to  interpose  and  save  his  father  from 
death  or  great  bodily  harm.  He  indicated 
no  purpose  to  do  anything  else,  but  the  con- 
trary. He  h§d  no  weapon,  made  no  assault 
upon  or  threat  against  the  prisoner,  but 
only  enquired  as  he  came  up,  "Peter,  what 
in  the  world  are  you  beating  my  father  this 
way  for?"  and  then  without  any  further 
provocation  the  prisoner  killed  the 
887  deceased  with  a  deadly  weapon!  ♦We 
say  that  the  jury  were  warranted  by 
the  evidence  in  finding  this  to  be  murder  in 
the  first  degree,  as  they  did;  and  that  the 
judgment  of  the  court  below  ought  not  to 
be  reversed,  but  ought  to  be  affirmed, 
which  is  adjudged  accordingly. 
Judgment  affirmed. 


888       ♦Webber  v.  The  Commonwealtli. 

July  Term,  1880.  Wythevillc 
Absent  Moncure,  P.,  and  Anderson,  J. 

1.  Foreln  Corporations — ^Sales  bx  A««nt-— 
Taxation. — The  Singer  manufacturing  company, 
a  foreign  corporation,  has  a  place  of  business  in 
Richmond,  where  it  sells  its  machines,  made  out  of 
the  State,  and  has  paid  a  tax  to  the  State  of  $322. 
The  company  is  a  resident  merchant  in  the  sense  of 
the  revenue  laws  of  Virginia,  and  may  appoint  an 
agent  to  conduct  its  business.  But  this  does  not 
authorize  the  agent  to  take  its  machines  to  another 
county  and  there  sell  and  deliver  them  to  the  pur- 
chasers, without  paying  in  that  county  the  tax  pre- 
scribed by  the  statute. 

2.  Merchant* — Salea  In  Other  Conntlea — 
Taxation. — ^Whilst  the  statute,  section  35  of  the 
revenue  law  of  1877,  allows  a  resident  merchant  or 
manufacturer,  who  has  paid  a  tax  on  his  business 
of  $100,  to  sell  his  goods  by  sample,  card,  &c.,  in 
any  other  county,  without  paying  an  additioaal  tax, 
he  is  not  authorized  to  take  his  goods  or  wares  to 
another  county  and  there  sell  them,  without  paying 
the  tax  prescribed  by  the  said  revenue  laws. 

8.  Forelarn  Corporations — Coaapllanee  irlth 
State  Revenne  Lavra. — ^The  fact  that  the 
Singer  manufacturing  company  is  making  its  ma- 
chines under  a  patent  of  which  it  is  the  assignee, 
does  not  entitled  the  company  to  bring  her  machines 
into  the  State,  and  sell  them  here  without  complying 
with  the  requirements  of  the  State  revenue  laws. 

4.  Revenne  Lavra — Constltatlonalltx. — There 
is  nothing  in  these  provisions  of  the  State  revenue 
laws  in  conflict  with  the  Constitution  of  the  United 
Sutes. 

This  case  was  transferred  from  the  docl'ct 
of  the  court  at  Richmond  to  WytheviHe,  and 
there  heard  and  decided.  It  was  an  in- 
888  dictment  in  the  county  court  *of  Hen- 
rico against  J.  T.  Webber,  for  selling 
in  said  county,  certain  machines  known  as 
the  "Singer  sewing  machine";  the  said  ma- 
chines not  having  been  manufacttired  in 
Virginia,  but  in  another  State,  viz:  the  State 
of  New  York,  without  having  obtained  a  li- 
cense   from   the   proper   authorities  of   the 
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county  authorizing  him  to  sell,  or  offer  to 
sell  the  said  machines  therein,  and  without 
having  paid  the  tax  imposed  by  law  for  the 
privilege  of  so  doing.  He  the  said  J.  T. 
Webber  not  being  a  merchant,  or  an  agent 
selling  on  commission  for  any  person,  &c., 
authorized  by  law  to  sell  or  offer  for  sale 
the  machines  aforesaid,  in  the^ county  afore- 
said, he  the  said  J.  T.  Webber  not  being 
the  owner  of  the  piachines  offered  by  him. 
There  was  a  verdict  against  the  defend- 
ant, and  judgment  for  a  fine  of  $50.  From 
this  judgment  he  obtained  a  writ  of  error 
to  the  circuit  court  of  Henrico,  where  it 
was  affirmed;  and  thereupon  he  applied  to 
a  judge  of  this  court  for  a  writ  of  error  and 
supersedeas;  which  was  awarded. 

On  the  trial  in  the  county  court  the  de- 
fendant Webber  took  three  bills  of  excep- 
tions to  rulings  of  the  court.  It  is  only 
necessary  to  give  the  second: 

"Be  it  remembered,  that  after  the  evi- 
dence mentioned  in  the  first  bill  of  excep- 
tions, which  is  hereby  made  a  part  of  this 
bill,  had  been  given  to  the  jury,  the  accused 
asked  the  court  to  instruct  the  jury  as  fol- 
lows: 

"The  court  instructs  the  jury  that  it  they 
believe,  from  the  evidence,  that  the  Singer 
manufacturing  company  paid  to  the  proper 
officer  of  the  State  the  sum  of  three  hundred 
and  twenty-two  dollars  for  a  general  mer- 
chant's license  for  year  beginning  May  1, 
18»0,  and  ending  the  1st  Mav,  1881,  and  re- 
ceived from  said  officer  such  license;  and 
further  that  when  the  defendant  offered  to 
sell  the  machines  known  as  the 
900  Singer  *sewing  machines,  he  was 
only  acting  as  the  employee  of  the 
said  Singer  manufacturing  company,  then 
they  must  find  the  defendant  not  guilty. 

"The  court  further  instructs  the  jury  that 
if  they  believe,  from  the  evidence,  that  the 
Singer  manufacturing  company  are  the  pat- 
entees in  the  patent  offered  in  evidence; 
that  the  sewing  machines  offered  for*  sale 
by  the  defendant  were  machines  made  by 
said  Singer  manufacturing  company  in  ac- 
cordance with  specifications  in  said  patent, 
that  at  the  time  they  were  so  offered  for 
sale  they  were  the  property  of  the  said 
Singer  manufacturing  company,  and  that 
the  said  defendant  when  so  offering  theni 
for  sale  was  acting  only  as  the  employee  of 
said  company,  then  they  must  find  the  de- 
fendant  not   guilty. 

"But  the  court,  after  considering  the  same, 
refused  to  grant  said  instructions;  to  which 
ruling  of  the  court  so  refusing,  the  accused 
excepted  and  tendered  this,  his  bill  of  ex- 
ceptions, to  the  said  refusal  of  the  court; 
which  he  prays  may  be  signed,  sealed,  and 
made  a  part  of  the  record;  which  is  accord- 
ingly done." 

John  A.  Meredith  and  W.  Crump,  for  the 
appellant 

The  Attorney-General,  for  the  Common- 
wealth. 


STAPLES,   J.,   delivered   the   opinion   of 

the  court.  .       ,  .     , 

The  defendant  was  convicted  in  the  county 


court  of  Henrico  of  selling  and  offering  to 
sell  in  said  county  certain  machines  knovn 
as  the  "Singer  sewing  machine,"  withoat 
having  first  obtained  a  license  according  to 
law,  and  was  sentenced  to  pay  a  fine  of  $50. 
Tq  that  judgment  he  applied  for  and  ob- 
tained a  writ  of  error  from  the  circuit  court; 
which  affirmed  the  judgment  of  the 
901  county  court.  A  writ  of  error  ^was 
awarded  by  this  court  to  the  judg- 
ment of  the  circuit  court. 

On  the  trial  in  the  county  court  it  was 
proved  that  the  Singer  manufacturing^  com- 
pany is  a  corporation  incorporated  by  the 
laws  of  New  Jersey;  that  it  has  a  place  of 
business  in  the  city  of  Richmond  where  it 
keeps  a  stock  of  sewiqg  machines;  that  the 
company  is  duly  licensed  by  the  State  of 
Virginia,  having  paid  a  license  tax  of  t3Zt; 
and  is  therefore  a  resident  merchant  of  this 
State,  and  taxed  as  such;  and  the  defendant 
is  its  authorized  agent,  and  as  such  has  sold 
and  delivered  at  the  time  of  sale,  since  Maj 
1,  1880,  machines  to  divers  citizens  of  Hen- 
rico county.  The  question  before  us,  is 
whether  the  defendant  upon  this  state  of 
facts  was  properly  convicted  of  the  offence 
for  which  he  was  indicted? 

In   determining   this   question    it   will  be 
necessary    to    examine    the    provisions    of 
various  statutes  relating  to  the  assessment 
and   collection   of   the   public   revenues.   In 
one  or  more  of  these  statutes  it  is  express- 
ly declared  that  every  license  granting  au 
thority  to  any  person  to  engage  in  any  busi- 
ness, employment,  or  profession  shall  desig- 
nate the  place  of  such  business,  employment, 
or    profession,    unless    otherwise    expressly 
provided.  And  engaging  in  or  exercising  any 
such  licensed  business  elsewhere  than  at  such 
designated  place  is  declared  to  be  without 
license.  And  no  person  is  allowed  the  privi- 
lege of  selling  throughout  the   State  under 
one  license,  except  by  special  provision  of 
law.  §§  88-94,  pp.  30-31,  Va.  Revenue  Law?, 
1877.  These  provisions,  it  will  be  obser\-ed. 
are  very  broad  in  their  operation,  and  applv 
as  well  to  merchants  as  to  the  owners  of 
articles   or  machines   manufactured    in   this 
State,  or  in  other  States  and  Territories.  .A 
careful  examination  of  the  revenue  laws  fails 
to  show  any  enactment  allowing^  either 
909    of  these  classes  of  persons  *the  privi- 
lege of  selling  elsewhere  than  at  their 
designated  places  of  business,  unless,  it  be 
the   statutes  relating  to  sample  merchant«, 
found   in   the   thirty-fourth  and   thirty-fifth 
sections,   pp.   61-62   of  the   Revenue    Laws. 
These  sections  declare  that  any  person  who 
shall  sell  or  offer  to  sell  any  description  of 
goods,    wares    or    merchandise    by    sample, 
card,    description    or    other    representation, 
verbal  or  otherwise,  shall  be  deemed  a  sam- 
ple merchant.    Any  person  engaging  in    such 
business  must    obtain  a  license  which  confers 
upon  him  the  privilege  of  selling  anywhere 
in  the  State.  He  may  under  his  license  ap- 
point   one  agent  or  salesman    to   sell    in   his 
place.   But  for  any  additional  agent  or  sale*;- 
man  employed  to  sell,  he  must  pay  an  ad- 
ditional tax  of  $50.  It  is  also  provided  that 
nothing  in  either  of  the  sections  shall  be  so 
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construed  as  to  prevent  any  resident  mer- 
chant or  manufacturer  from  exhibiting  a 
specimen  of  his  goods,  wares  or  merchandise 
anywhere  in  the  State,  or  the  exhibition  of  a 
sample  of  any  property  which  the  person  ex- 
hibiting is  authorized  to  sell  without  a  sam- 
ple merchant's  license.  And  at  the  conclusion 
of  the  thirty-fifth  section  is  the  following 
provision:  "Nothing  in  this  or  the  preced- 
ing section  (34th)  shall  be  construed  to  re- 
quire any  licensed  merchant  or  manufac- 
turer who  has  paid  a  license  tax  of  not  less 
than  one  hundred  dollars  to  pay  an  addi- 
tional tax  for  selling  or  offering  to  sell  by 
sample,  either  by  himself  or  his  agents. 

Under  this  provision  the  licensed  merchant 
or  manufacturer  who  pays  a  tax  of  one  hun- 
dred dollars  may  sell  by  sample  himself,  or 
he  may  sell  by  agents.  It  is  very  true  the 
language  quoted  does  not  of  itself  confer 
express  authority  so  to  sell,  but  is  rather  in 
the  form  of  an  exception  or  proviso.  It  must 
be   remembered,  however,  that  any  person  is 

privileged  to  sell  goods^  wares  and 
903     merchandise  until  prohibited  by  ♦some 

statutory  enactment,  and  but  for  the 
thirty-fourth  and  thirty-fifth  sections  any 
person  may  sell  by  sample  to  any  extent. 
When  therefore  the  licensed  merchant  or 
manufacturer  is  excepted  out  of  the  operation 
of  these  sections  he  stands  precisely  as 
though  they  had  never  been  adopted.  If 
these  sections  do  not  apply  to  him  there  is 
no  law  that  does,  and  he  may  sell  by  sam- 
ple himself  in  any  part  of  the  State,  or  he 
may  at)point  any  number  of  agents  to  sell 
for  him,  without  the  payment  of  any  ad- 
ditional tax.  In  this  respect  he  stands  upon 
much  higher  ground  than  the  mere  sample 
merchant,  who  for  every  additional  agent  is 
required  to  pay  a  tax  of  fifty  dollars. 

This  discrimination  if  it  may  be  so  termed 
is  founded  upon  sound  considerations  of 
public  policy.  The  sample  merchant  is  gen- 
erally a  non-resident,  and  beyond  the  small 
tax  he  pays  into  the  treasury,  contributes 
nothing  to  the  wealth  and  resources  of  the 
State,  whilst  he  is  constantly  withdrawing  a 
large  amount  of  capital  from  our  midst  as 
well  as  injuriously  affecting  domestic  trade 
and  enterprise.  On  the  other  hand  the  resi- 
dent merchant  pays  not  only  the  tax  upon 
his  business  but  generally  he  pays  upon 
other  subjects  of  taxation  necessarily  em- 
ployed in  that  business,  and  at  the  same  time 
he  is  a  substantial  contributor  to  the  wealth 
of  the  State  in  time  of  peace,  and  her 
strength  in  time  of  war.  We  repeat  there- 
fore the  statutes  already  cited  have  made  a 
distinction  between  a  hcensed  merchant  or 
manufacturer  who  pays  a  tax  of  one  hundred 
dollars  and  the  mere  sample  merchant.  It  was 
conceded  by  the  attorney-general,  that  this 
distinction  has  been  recognized  and  acted 
upon  by  the  several  departments  of  the  gov- 
ernment since  1874,  until  very  recently;  and 
although  the  legislature  has  been  repeatedly 
in  session  in  the  meantime,  it  has  never 
interfered  to  change  the  rule  of  con- 
904  struction  so  *adopted.  We  think  the 
courts  ought  not  to  do  so,  but  leave 


the  whole  matter  to  the  legislature  where 
it  properly  and  rightfully  belongs. 

We  are  now  to  enquire  what  are  the  rights 
and  privileges  of  a  sample  merchant;  for 
whatever  they  are,  they  may  be  exercised  by 
the  licensed  merchant  or  manufacturer  who 
has  paid  a  tax  of  one  hundred  dollars.  The 
thirty-fourth  section  defines  a  sample  mer- 
chant. He  is  One  "who  sells  or  offers  to  sell 
any  description  of  goods,  wares  or  merchan- 
dise by  sample,  card,  description,  or  other 
representation,  verbal  or  otherwise,  or/ any 
agent  for  the  sale  or  collection  of  orders  by 
sample  or  description  list,  such  as  is  pre- 
scribed by  the  C.  O.  D.  supply  company  of 
America,  or  any  similar  company."  The 
word  "sample,  both  in  its  legal  and  popular 
acceptation,  means  that  which  is  taken  out 
of  a  large  quantity  as  a  fair  representation 
of  the  whole — a  part  shown  as  a  specimen." 
Indeed  upon  the  well-known  maxim  of  nosci- 
tur  a  sociis,  the  word  "sample"  in  its  con- 
nection with  "c»ard"  or  "representation," 
shows  what  was  intended  by  the  legislature. 
The  history  and  the  reasons  of  the  legisla- 
tion contained  in  the  thirty-fourth  and  thirty- 
fifth  sections  are  perfectly  well  known. 

The  object  was  to  provide  a  remedy  for  a 
constantly  increasing  evil  growing  out  of 
the  influx  of  multitudes  of  agents  and  sales- 
men from  the  commercial  cities  of  the  north 
traversing  the  State  with  sample  cards  and 
descriptive  lists,  and  receiving  orders  to  be 
filled  by  their  respective  employers.  This 
traffic  yielded  no  revenue  to  the  State,  and 
was  deeply  injurious  as  well  as  unjust  to  the 
licensed  merchant  and  manufacturer.  It  is 
hardly  to  be  supposed  that  the  legislature  in 
providing  a  remedy  for  this  abuse  intended 
to  confer  new  privileges  upon  the  licensed 
merchant,  and  to  allow  him  to  sell  as  a  mer- 
chant or  pedlar  his  goods  by  retail 
905  ♦in  any  part  of  the  State.  If  the  right 
to  sell  by  sample  carries  with  it  the 
right  to  sell  and  deliver  as  a  retail  mer- 
chant or  as  a  pedlar,  every  licensed  mer- 
chant or  manufacturer  who  pays  a  tax  of 
$100  may  establish  a  place  of  business  in  each 
county  in  the  State,  and  there  retail  his  goods ; 
or  he  may  appoint  any  number  of  agents  to 
peddle  his  goods  from  place  to  place,  and  s-^U 
them  without  restraint  or  limitation.  The 
result  would  be  that  a  license  to  sell  at  one 
place  in  effect  confers  authority  to  sell  at  any 
other  place  according  to  the  inclination  or 
interest  of  the  grantee  of  the  license.  A  per- 
son licensed  as  a  merchant  to  sell  goods  at 
a  particular  place  may  of  course  receive  or- 
ders from  his  customers  and  others  in  iny 
and  every  part  of  the  State,  may  fill  these 
orders  and  forward  the  goods  accordinsfly. 
It  is  the  constant  practice,  and  no  one  pre- 
sumes to  question  its  legality.  And  so  a 
merchant  or  manufacturer  paying  a  tax  of 
$100  may  send  his  agents  into  any  county 
supplied  with  samples,  cards  or  descriptive 
lists,  and  may  receive  and  fill  orders  for 
furnishing  and  deliverinj^  goods  so  sold  by 
sample,  card  or  description. 

And    while  it  is  conceded  to  be  no  easy  task 
precisely  to  define  when  the  privilege  of   the 
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sample  merchant  begins,  or  when  it  termi- 
nates, it  is  very  clear,  that  a  person,  whether 
he  be  owner  or  agent,  who  has  a  place  of 
business  in  a  county  or  town,  and  there  sells 
and  delivers  the  articles  at  the  time  of  sa4e, 
or  a  person  who  carries  his  goods  from  place 
to  place,  and  sells  and  delivers  the  article  at 
the  time  of  sale,  is  not  selling  by  sample, 
card  or  description.  Such  a  person  may  be  a 
retail  merchant  or  a  pedlar;  but  he  is  not  a 
sample  merchant.  And  this  is  precisely  what 
was  done  by  the  defendant.  Either  he  had  a 
place  of  business  in  Henrico  county,  where 
he  kept  the  machines  for  sale  and  delivery 
at    the    time    of   sale,    or    he    carried 

906  *them  from  place  to  place  and  sold 
and  delivered  whenever  he  would  find 

a  purchaser.  In  either  case  he  was  not  sell- 
ing by  sample.  This  proposition  seems  to 
be  so  free  from  difficulty  it  would  have  been 
passed  by  without  discussion  but  for  the 
earnest  and  elaborate  argument  of  the 
learned  counsel  for  the  defence. 

It  is  claimed,  however,  that  although  the 
defendant  may  be  guilty  of  violating  the 
statutes  relating  to  sample  merchants,  or 
the  statute  relating  to  pedlars,  he  cannot  be 
convicted  in  this  case,  because  he  is  not  in- 
dicted under  those  statutes  but  under  what 
is  known  as  the  forty-fifth  section  of  the 
Revenue  Laws  1878,  page  sixty-five.  That 
section  provides  that  any  person  who  shall 
sell,  or  offer  to  sell  the  manufactured  articles 
or  machines  of  other  States  or  Territories 
unless  he  be  the  owner  thereof  and  taxed  as  a 
merchant,  or  who  skall  take  orders  therefor 
on  commission  or  otherwise,  shall  be  deemed 
to  be  an  agent  for  the  sale  of  manufactured 
articles  of  other  States  and  Territories.  The 
ground  taken  by  defendant's  counsel,  /'that 
this  section  contains  an  express  exception  in 
favor  of  the  owner  who  has  paid  a  license 
tax — that  this  exception  creates  an  inevit- 
able implication  that  such  owner  may  sell; 
and  if  he  may  sell,  his  agent  may  do  so,  un- 
der the  decision  in  Myerdock's  case,  26 
Gratt.  988."  The  argument  is  plausible  but 
it  is  not  sound.  In  the  first  place  the  forty- 
filth  section  was  not  designed  to  confer  rights 
and  privileges  upon  anv  class  of  persons, 
either  the  owner  or  venders  of  goods,  wares 
and  merchandise.  Those  rights  are  defined 
by  other  statutes.  The  sole  object  of  the 
forty-fifth  section  was  to  restrain — to  provide 
some  remedy  for  an  evil  growing  out  of  the 
sale  in  this  State  of  articles  manufactured  in 
other  States  brought  here  by  persons  who 
were  the  agents  of  others;  or  if  they  were 
the  Owners,  paid  no  tax  for  the  privilege. 
All     such      persons  nre      denominated 

907  *agents  by  the  statute,  and  are  required 
to  take  out  license  in  each   county  in 

which  they  sell.  But  if  the  construction  of 
defendant's  counsel  be  correct — if  the  forty- 
fifth  section  is  to  be  read  as  of  itself  con- 
ferring? upon  the  owner  who  has  paid  a 
merchant's  tax  authority  to  sell,  we  have 
this  anomaloii«!  condition  of  things.  Under 
the  thirty-f<^iirth  and  thirty-fifth  sections  a 
resident  merchant  who  pays  a  $100  tax  may 
sell  by  ssrnple;  but  the  payment  of  the  tax 
is  a  conditiofl  precedent  to  the  exercise  of 


the  privilege.  According  to  the  interpreta- 
tion now  sought  to  be  put  upon  the  forty- 
fifth  section,  any  licensed  merchant  who  is 
the  owner,  whether  he  has  paid  $20  or  $100, 
may  sell  not  merely  by  sample,  but  he  may 
sell  by  retail  as  a  merchant  or  as  a  pedlar; 
in  every  county  and  town  in  the  State,  with- 
out limit  or  restraint.  The  result  is  that  whilst 
the  payment  of  $100  tax  is  necessary  in  or- 
der to  sell  by  sample  under  the  forty-fifth 
section  according  to  the  present  pretension, 
any  resident  merchant  who  is  the  owner  of 
the  goods  he  offers  for  sale,  may  sell  with- 
out limit  as  to  time  or  place.  It  is  impossible 
that  a  construction  which  leads  to  such  con- 
sequences   can   be    correct. 

It  is  very  true,  as  was  held  by  this  court  in 
Myerdock's  case,  whenever  the  merchant  is 
authorized  to  sell  at  a  particular  place  he  nuy 
appoint  an  agent  to  sell  there  for  him.  But 
it  is  equally  true,  that  the  merchant  cannot 
confer  upon  an  agent  authority  to  sell  where 
he  himself  cannot  lawfully  sell.  If  therefore 
the  Singer  manufacturing  company  cannot, 
under  its  Richmond  license,  sell  in  Henrico 
except  by  sample,  it  cannot  of  course  appoint 
an  agent  to  sell  there  in  its  place.  So  that 
at  last  we  are  brought  back  to  the  enquiry. 
"What  are  the  privileges  of  a  resident  mer- 
chant who  has  paid  a  tax  of   one   hundred 

dollars?  These  privileges,  whatever 
998      they  may  be,  are  defined,  *not  by  the 

forty-fifth  section,  but  by  other  pro- 
visions already  cited.  But  althon8:h  the 
owner  is  not  punishable  under  the  forty-fifth 
section,  because  he  is  expressly  excepted 
from  its  operation,  there  is  no  such  exception 
in  favor  of  any  other  person;  not  even  an 
agent  of  the  owner.  For  whilst  the  law  pro- 
tects the  agent  in  selling  where  the  princi- 
pal may  lawfully  sell,  it  does  not  so  protect 
him  in  selling  where  the  principal  himself  is 
prohibited  from  selling.  It  is  very  true  also 
that  the  forty-fifth  section  is  silent  as  to  the 
mode  and  manner  of  selling.  It  is  a  matter 
however  of  no  importance.  All  manner  of 
selling  is  prohibited,  unless  the  party  can 
show  that  the  privilege  is  conferred  vpon 
him  under  other  statutes — ^as  for  example 
that  he  is  a  merchant  licensed  to  sell  at  the 
place  of  sale,  or  that  he  is  a  resident  manu- 
facturer, or  that  he  is  authorized  to  sell  by 
sample  and  is  merely  exercising  that  privi- 
lege. It  seems  to  us  this  is  the  only  con- 
struction that  can  be  given  to  these  reve- 
nue laws,  unless  we  mean  by  a  sort  of  ju- 
dicial legislation  to  change  the  whole  poGcy 
of  the  legislature  for  the  last  thirty  years. 
with  resoect  to  the  licensed  business  of  the 
State.  We  are  therefore  of  opinion  the  de- 
fendant was  properly  convicted  under  the 
forty-fifth  section;  and  the  county  court 
did  not  err  in  so  holding. 

It  has  been  further  insisted,  that  the  ma- 
chines sold  by  the  defendant  as  agent  a( 
tne  Singer  manufacturing  company,  were 
manufactured  by  the  company  as  assignees 
under  a  patent  of  the  United  States:  and 
that  no  State  can  consistently  with  the  Fed- 
eral Constitution  and  the  laws  of  the  United 
States,  impose  burdens  by  taxation  or  other- 
wise upon  the  privilege  of  selling  such  ma- 
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chines  within  its  limits.  When  we  consider 
the  number  and  variety  of  patented  articles 
sold  throughout  the  country  by  the  paten- 
tees or  their  assigns,  it  is  obviofis  that 
900  if  the  proposition  contended  *for  be 
correct  the  States  will  be  deprived  of 
an  immense  amount  of  revenue  for  the  sup- 
port of  their  governments  and  the  conduct 
and  management  of  their  domestic  econ- 
omy and  administration.  The  learned  coun- 
sel produced  no  authority  in  support  of  this 
doctrine.  The  only  decision  cited  having  any 
bearing  on  the  subject  is  that  of  the  supreme 
court  of  the  United  States  in  Patterson  v. 
State  of  Kentucky,  reported  in  Albany  Law 
Journal  February  22,  1879,  p.  156.  The  only 
question  in  that  case  was  whether  a  State 
may  provide  for  the  inspection  of  illuminat- 
ing oil  patented  by  the  government,  and 
may  prohibit  the  sale  of  any  that  will  not 
stand  the  prescribed  test.  It  was  held  that 
the  prohibition  was  a  police  regulation  within 
the  power  of  the  State.  That  case  therefore 
did  not  call  for  any  decision  of  the  precise 
point  involved  here.  But  Mr.  Justice  Harlan, 
who  delivered  the  opinion  of  the  court,  drew  a 
very  just  distinction  between  the  right  of 
property  in  the  physical  substance  which  is 
the  fruit  of  a  discovery  or  invention,  and  a 
right  in  the  discovery  or  invention  itself. 
The  right  to  sell  the  oil  itself  is  not  derived 
from  the  patent,  but  exists  independent  of  it 
The  right  which  the  patent  primarily  secures 
is  the  exclusive  right  in  the  discovery  or  in- 
vention, which  is  an  incorporeal  right.  The 
enioyment  of  that  right  may  be  secured  and 
protected  by  the  Federal  government  against 
all  hostile  State  legislation;  but  the  tangible 
property  which  comes  into  existence  by  the 
application  of  the  discovery  is  not  beyond 
the  control,  as  to  its  use,  of  State  legisla- 
tion simply  because  the  inventor  acquires  a 
monopoly  in  the  discovery. 

Applying  these  principles  to  the  present 
case,  the  patentee  has  the  exclusive  right  to 
use  or  sell  the  "Singer  sewing  machines." 
N«  one  has  the  right  to  use  the  product  of  his 
labors  except  with  his  consent.  He  has  a 
monopoly  in  the  invention  and  this  is 
910  the  sole  *operation  and  effect  of  the  pat- 
ent. But  this  does  not  prevent  the  States 
in  the  exercise  of  their  just  powers  of  taxa- 
tion from  taxing  the  business  of  selling  the 
machine  which  is  the  subject  of  the  invention. 
If  the  State  attempts  by  a  system  of  hostile 
and  discriminating  legislation  to  destroy  the 
entire  value  or  use  of  the  discovery  or  inven- 
tion, a  very  different  question  would  then  be 
presented.  But  so  long  as  the  taxation  im- 
posed is  just  and  reasonable,  and  accords 
with  the  general  burdens  imposed  upon  like 
.subjects  of  taxation,  there  will  be  no  >ust 
ground  of  complaint.  As  was  said  by  Chan- 
cellor Kent  in  Livingston  v.  Van  Ingen,  9 
Johnston  R.  582,  "That  species  of  property 
must  likewise  be  subject  to  taxation  and  to 
the  payment  of  debts  as  other  personal  prop- 
erty. The  national  power  will  be  fully  satis- 
fied if  the  property  created  by  patent  be  for 
the  given  term  enjoyed  and  used  exclusively, 
so  far  as  under  the  policy  of  the  several  States 
the  property  shall  be  deemed  fit  for  toleration 


and  use.  There  is  no  need  of  giving  this 
power  any  broader  construction  in  order  to 
attain  the  end  for  which  it  was  granted; 
which  was  to  reward  the  beneficient  efforts  of 
genius  and  to  encourage  the  useful  arts." 

Under  the  Virginia  statutes  it  is  not  pre- 
tended there  is  any  discrimination  against 
patentees  residing  in  this  or  other  States,  or 
against  their  assignees.  The  tax  is  imposed 
equally  upon  the  sale  of  all  articles  or  ma- 
chines manufactured  in  this  or  other  States 
and  Territories  whether  patented  or  not;  and 
no  complaint  is  made  that  the  tax  is  burden- 
some or  oppressive.  It  was  said  by  the  at- 
torney-general in  the  argument  here  that 
the  patent  granted  to  the  inventor  of  the 
"Singer  sewing  machine"  had  expired,  and 
had  not  been  renewed  by  Congress.  If  this 
be  so,  as  no  doubt  it  is,  there  can  be  no  pre- 
tence or  claim  of  right  in  the  present  com- 
pany to  the  exclusive  use  or  sale  of 
911  the  *machines,  or  to  an  exemption 
from  taxation  by  the  State. 
And  lastly,  it  is  claimed  that  the  statute 
under  which  the  defendant  was  convicted  is 
in  conflict  with  the  power  vested  in  Congress 
to  regulate  commerce  among  the  several 
States;  and  is  therefore  unconstitutional  and 
void.  The  learned  counsel  for  the  defendant 
laid  no  particular  stress  upon  this  point,  and 
clearly  attached  no  great  importance  to  it. 
The  Singer  manufacturing  company,  as  far 
as  appears,  paid  the  tax  imposed  on  resi- 
dent merchants  without  objection  or  pro- 
test, and  was  only  licensed  as  such.  Under 
this  license  it  claims  the  right  to  sell  its  ma- 
chines in  any  part  of  the  State;  and  this 
whole  controversy  grows  out  of  the  asser- 
tion of  that  right.  Upon  the  trial  in  the 
county  court  its  claim  for  exemption  was 
based  upon  two  grounds:  First,  that  the 
company  having  taken  out  a  merchant's 
license  had  the  right  under  it  to  sell  by  its 
agents  in  the  county  of  Henrico  or  else- 
where; and  secondly,  that  as  assignee  of  the 
patentee  it  could  sell  independently  of  any 
restriction  of  limitation  imposed  by  the  laws 
of  the  State.  It  does  not  appear  that  any 
question  was  raised  as  to  the  constitution- 
ality of  the  tax  in  other  respects,  or  that  the 
pleadings  or  evidence  were  framed  with 
reference  to  the  point  now  presented  in  the 
argument.  That  point  seems  to  have  been 
an  after  thought,  first  raised  in  the  circuit 
court,  and  now  renewed  in  this  court.  With- 
out entering  into  any  detailed  argument  on 
the  subject,  we  think  there  is  no  just  ground 
for  saying  that  any  discrimination  is  made 
bv  the  statutes  of  this  State  against  the  pro- 
ducts or  citizens  of  other  States.  As  was 
said  by  the  supreme  court  of  the  United 
States  in  Woodruff  v.  Parham,  8  Wall.  U.  S. 
R.  123,  "there  is  no  attempt  to  discriminate 
injuriously  against  the  products  of  other 
States  or  the  rights  of  their  citizens, 
919  *and  the  law  is  not  therefore  an  at- 
tempt to  fetter  commerce  among  the 
States,  or  to  deprive  the  citizens  of  other 
States  of  anv  privilege  or  immunity  pos- 
sessed by  resident  citizens.  For  whether  the 
'q:oods  be  manufactured  here  or  manufac- 
tured   abroad,  their  sale  without  a  license    is 
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equally  prohibited,  and  the  same  tax  is  to 
be  paid  in  each  case  for  the  privilege  of  sell- 
ing:. It  is  very  true  that  the  forty-sixth  sec- 
tion contains  an  exception  in  favor  of  resi- 
dent manufactures.  But  this  exception  is  not 
founded  upon  any  idea  of  discriminating 
against  non-resident  manufacturers,  but  upon 
the  policy  of  holding  out  inducements  to  the 
investment  of  capital  and  the  employment 
of  labor  in  that  branch  of  business.  When 
we  consider  the  practice,  energy  and  skill  so 
necessary  in  all  the  various  processes  re- 
quired for  the  production  of  manufactured 
articles,  the  great  outlay  of  capital  and  labor 
necessary;  the  accessions  they  bring  to  the 
wealth  and  power  of  a  community,  and  the 
taxes  imposed  upon  the  property  employed 
in  that  branch  of  business,  it  is  not  at  all  sur- 
prising that  many  of  the  States  have  allowed 
exemptions  from  taxation  upon  the  article 
whilst  it  is  the  hands  of  the  manufacturer. 
It  might  with  as  much  propriety  be  con- 
tended that  exemptions  in  favor  of  literary 
and  benevolent  associations  constitute  un- 


just discriminations  against  non-residents. 
If  the  resident  manufacturer  pays  no  tax 
upon  the  sale  of  his  fabric,  he  pays  more 
than  an  equivalent  in  the  burdens  imposed 
upon  thtf  property  real  and  personal  often  em- 
ployed in  the  business.  This  exception  i< 
nothing  new  in  Virginia.  It  has  prevailed 
here  for  nearly  forty  years,  without  being 
called  in  question.  No  decision  of  the  su- 
preme court  of  the  United  States,  or  of  any 
court  has  been  cited,  which  holds  that  such 
an  exemption  is  an  unconstitutional  discrim- 
ination against  non-residents.  Most 
913  *of  the  cases  are  cited  in  Howe  Ma- 
chine Company  v.  Gage  recently  de- 
cided by  the  supreme  court  of  the  United 
States  and  not  yet  reported.  But  none  of 
them  involve  the  precise  question  arising 
here.  This  court  has  therefore  no  sort  <rf 
difficulty  in  sustaining  a  system  of  legisla- 
tion sanctioned  by  time,  the  usage  of  States 
and  the  principles  of  equity  and  justice. 

Judgment  affirmed. 
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ACTIONS. 

1.  In  an  action  of  treapaaa  on  the  case,  the 
declaration  charsred  the  defendant  with  an 
ataanlt  in  vaiiona  forma,  one  of  which  was, 
by  a  wounding  from  a  piatol  ahot«  ao  a«  to 
canae  the  amputation  of  the  leur  of  the  platn- 
ti£f ;  and  also  set  ont  an  ordinance  of  the 
city  in  which  the  wonnd  waa  inflicted,  pro- 
hibitinsr  the  discharge  of  firearma  therein  ; 
also  aLlleging  the  continued  aicliaesa,  disorder 
and  suffering'  in  consequence  of  said  wound  ; 
the  expense,  medical  attendance  and  other 
costs,  consequent  on  said  wound,  which, 
plaintiff  claimed,  amounted  to  a  large  sum, 
and  for  which  he  claimed  damages  amount- 
ing to  $10,000.  On  demurrer— HEI.D  :  The 
declaration  alleges  a  case  of  trespass  at  com- 
mon law,  and  under  our  statute  (C.  V.,  1873, 
ch.  146,  $  6)  trespass  on  the  case  will  lie, 
wherever  trespass  will,  and  ia  anfficient. 

Dai nger field  v.  Thompson,  136 

2.  If  a  municipal  corporation  in  improving 
its  streets,  fills  up  a  street  and  does  it  in  such 
way  that  the  water  which  before  had  been 
carried  off  by  gutters,  is  thrown  back  upon 
an  adjoining  lot,  the  corporation  wiU  be  lia- 
ble for  the  damage  to  the  lot,  if  by  proper 
care  and  means  it  might  have  been  prevented. 

Smith  V.  City  Council  of  Alexandria,  208 

3.  In  an  action  of  trespass  on  the  case  for 
assault  and  battery,  the  defendant,  under 
the  general  issne,  may  give  in  evidence 
matters  which  merely  go  to  the  quantum  of 
damages,  by  way  of  palliating  the  offence. 

Davis  &  als.  v.  Fraake,  413 

4.  While  it  is  true,  that  where  the  defend- 
ant in  such  action  relies  upon  provocation  as 
a  defence,  he  ia  limited  to  such  recent  acts 
as  will  raise  the  presumption  that  the  assault 
was  committed  in  heat  of  blood,  excited  by 
the  conduct  or  declarations  of  the  plaintiff ; 
yet  where  the  plaintiff  makes  the  offensive 
acts  or  declarations  committed  or  said  by 
him,  long  anterior  to  the  assault,  a  part  of 
the  res  gestae,  by  repeating  or  alluding  to 
them  at  the  time,  in  a  manner  which  indi- 
cates a  repetition,  renewal  of,  or  persistence 
in  them,  they  are  admissible  in  evidence  on 
behalf  of  the  defendant ;  and  this  is  so,  even 
where  one  of  the  acts  of  the  plaintiff  waa  a 
libel  against  the  defendant,  for  the  publica- 
tion of  which  the  defendant  had  already 
recovered  damages.*  Idem,  413 

5.  In  a  joint  action  of  trespass  against 
several  defendants,  it  is  competent  to  show 
a  provocation  received  by  only  one  of  them. 

Idem,  413 

6.  In  an  action  by  a  father  for  the  seduc- 
tion of  his  daughter,  a  count  which  avers 
she  is  under  twenty-one  years  of  age,  and 
unmarried,  and  was  so  at  the  time  of  the 
seduction,  and  the  plaintiff  then  was  and  still 


is  entitled  to  her  attentions  and  services. 
Hbld  :  This  is  a  sufficient  averment  of  the 
relation  of  master  and  servant,  between  the 
father  and  daughter. 

Clem  V,  Holmes,  722 

016         *7.  In  an  action  by  a  father  for  the 
seduction  of  his  daughter,  evidence  of- 
fered by  the   father  of  the  pecuniary  condi- 
tion of  the  defendant  is  competent. 

Idem,  722 

8.  The  statute.  Code  of  1873,  ch.  145.  g  1, 
which  in  an  action  for  seduction  dispenses 
with  any  allegation  or  proof  of  the  loss  of 
service  of  the  female,  by  reason  of  the  de- 
fendant's wrongful  act,  does  not  alter  the 
rule  as  to  the  commencement  of  an  action  on 
the  case  by  the  father  ;  and  when  the  daugh- 
ter lived  away  from  her  father's  house  at  the 
time  of  the  seduction,  bat  returned  and  waa 
confined  there  and  nursed,  the  statute  of 
limitation  will  only  begin  to  run  from  that 
time.  Idem,  722 

ADVANCEMENTS. 
Interest    on    advancements   to    children* 
Hbi,d  :  In  this  case  only  to  be  charged  from 
the  date  when  the  estate  was  in  a  condition 
to  be  divided. 

Barrett  A  Wife  v.  Morris'  ex'ors  & 
als.,  273 

APPELLATE  COURT. 

1.  The  terms  "matter  in  controversy"  as 
used  in  reference  to  the  jurisdiction  of  the 
court  of  appeals  in  ^  2,  art.  VI.  of  the  Vir- 
ginia Constitution,  means  the  '^subject  of 
litigation,  the  matter  for  which  salt  is 
brought,  and  upon  which  issue  is  joined." 

Harman  v.  City  of  Lynchburg,  37 

2.  When  the  plaintiff  seeks  a  revision  of 
the  judgment  below,  if  he  claims  in  his  dec- 
laration money  or  property  of  the  value  of 
not  less  than  five  hundred  dollars,  the  court 
of  appeals  has  jurisdiction,  although  the 
judgment  may  be  for  less,  or  for  the  defend- 
ant. But  where  the  revision  is  sought  bv 
the  defendant,  the  amount  or  value  of  the 
judgment  at  its  date,  determinea  the  jurisdic- 
tion. This  is  the  general  rule.  For  excep- 
tions to  it,  see  32  Gratt.  288  ;  and  the  onus  is 
upon  the  party  seeking  the  revision,  to 
establish  the  jurisdiction  of  the  appellate 
court.  Idem,  37 

3.  The  judgment  of  a  court  of  competent 
jurisdiction  is  always  presumed  to  be  right ; 
and  a  party  in  the  appellate  court,  adegitig 
error  in  the  court  below  must  show  it  in  the 
regular  way  in  the  record,  or  the  presumption 
in  favor  of  the  correctness  of  the  judgment 
will  prevail.  Idem,  37 

4.  When  exception  is  taken  to  the  admis- 
sion or  exclueion  of  evidence,  or  the  gtmnting 
or  refusinir  of  instructions,  or  indeed  to  any 
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other  mlini:  of  the  court  below  at  the  trial, 
the  bill  should  be  ao  framed,  by  the  insertion 
o#  proper  matter  aa  to  make  the  error,  if  any, 
apparent ;  otherwise  the  exception  will  g^en- 
erally  be  unavailiog'.  Idem,  37 

5.  Where  the  record  contains  only  a  certif- 
icate of  the  evidence,  and  not  of  the  facta 
proved,  the  appellate  court  will  only  consider 
the  evidence  introduced  by  tbe  party  pre- 
vailing*, and  will  not  reverse  the  judgment 
unless,  after  rejecting  all  the  parol  evidence 
of  the  acceptor,  and  giving  full  faith  and 
credit  to  that  of  the  adverse  party,  the  judg- 
ment of  the  court  below  still  appears  to  be 
wrong. 

Daingerfield  v.  Thompson,  136 

6.  There  is  a  verdict  in  favor  of  the  defend- 
ant in  a  cause,  which,  upon  motion  of  the 
plaintiff,  is  set  aside  by  the  court ;  and  upon 
a  second  trial  there  is  a  verdict  and  judg- 
ment for  the  defendant.  Upon  writ  of  error 
by  the  plaintiff,  if  it  was  error  in  the  court 
below  to  set  aside  the  first  verdict  and  grant 
a  new  trial,  the  appellate  court  will  affirm 
the  judgment,  without  inquiring  into  the 
proceedings  on  the  second  trial. 

Terry  v,  Ragsdale,  342 

7.  See  Judgments  No.  2,  and 

Gray  A  al.  v.  Stuart  A  Palmer,  351 
917         *8.  On   the  proceedings  on  a  writ  of 

quo  warranto  the  defendant  having 
waived  the  filing  of  an  information  in  the 
court  below,  cannot  be  heard  to  complain  of 
any  irregularity  on  this  ground  in  the  ap- 
pellate court. 

Bland  and  Giles  County  Judge  case,    443 

9.  A  motion  for  a  continuance,  is  one  ad- 
dressed to  the  sound  discretion  of  the  trying 
court,  under  all  the  circumstances  of  the  case, 
and  its  action  will  not  be  reversed  by  the 
appellate  court  unless  it  appears  plainly 
erroneous.  Idem,  443 

10.  See  Practice  in  Chancery,  Nos.  1 
and  2,  and 

Simmons  v,  Simmons'  Adm'r,  451 

11.  See  Settlements  No.  4  and 
Triplett  A  als.  v,  Romine's  adm'r 

A  als.,  651 

12.  See  Murder,  No.  7,  and 

Nelson  Mitchell's  case,  ,  872 

ASSIGNOR  AND  ASSIGNEE. 

See  Negotiable  Instruments,  No.  1, 

and 
Broun  v,  Hull,  survivor,  23 

ATTORNEYS-AT-LAW. 

Attorneys- at-law  are  not  officers. 
Bland  and  Giles  County  Judge  case,    443 

BOARD  OF  PUBLIC  WORKS. 

See  Contracts,  No.  1,  and 
Commonwealth  v,  Johnson  A  ala., 


294 


BUILDING  FUND  ASSOCIATIONS. 
The  act  of  May  29,  1852,  which  authorizes 
the  organization   of   building  fund  associa- 
tions, has  not  been   repealed  by  any  of  the 
subsequent  statutes ;  and  a  building   fund 


association  organized  nnder  that  atatoteoa 
the  8th  day  of  September,  1872,  is  a  legally 
organized  association. 

Davies  &  Co.  v.  Creightoa.  €96 

CASE. 
See  Actions,  Nos.  1,  3,  5,  6,  7,  8. 

CHARGES. 
R  by  his  will,  after  g-iving  to  a  trustee  oer 
tain  stocks,  the  interest  of  which  waa  to  be 
applied  to  the  support  of  his  sister  J,  and  at 
her  death  to  two  of  her  daughters  by  name; 
and  a  like  trust  for  the  support  of  K  a 
daughter  of  J.  gave  to  D  a  son  of  J,  land  and 
stocks ;  "subject,  however,  to  the  fnll  asd 
comfortable  maintenance  and  support  of  hit 
mother  and  sister  R  darings  their  natonl 
lives."  The  mother  died  and  the  stocks  left 
for  the  support  of  R  became  worthless. 
Hbld  :  The  land  left  to  D  is  liable  for  the 
support  of  R  in  preference  to  any  debt  of  D 
Cockerille  v.  Dale's  adm'r  A  ala.,  45 

COMMISSIONS   OF  FIDUCIARIES. 
See  Lunatics,  No.  2,  and 
Crigler's  committee  v.  Alexander'a 
ea*or,  674 

CONFESSIONS. 

On  a  trial  for  murder  what  confesaioos  of 
the  accused  are  evidence  against  him. 
See  Murder  No.  3,  and 
Albert  Mitchell's  case,  S4S 

CONSTITUTIONALITY  OF  STATUTES. 

1.  The  act  of  March  28,  1879,  in  relation  to 
the  settlement  of  the  State  debt,  which  pro- 
vides that  all  obligations  created  nnder  this 
act  shall  be  forever  exempt  from  all  tazatioa, 
direct  or  indirect,  by  the  state,  ia  not  in  vio- 
lation of  article  10,  g  1,  of  the  Conatitntioa 
of  Virginia* 

Williamson  v.  Massy,  auditor,  237 

2.  The    overdue     coupons     upon    boods 
issued     under     said     act    of    Maick 

018  *28,  1879,  are  receivable  for  all  taxes 
levied  by  the  State,  including*  the  cap- 
itation tax  ;  and  the  auditor  is  bound  to  re- 
ceive them,  when  offered  in  payment  of  taxes 
returned  delinquent  to  his  office. 

Idem.  327 

3.  See  Taxes  and  Taxation,  Noa.  5,  6» 

7,  and 
Webber's  case,  898 

CONSTRUCTION  OF  STATUTES. 

1.  For  the  principles  on  which  a  statute 
will  be  construed  as  prospective  or  retrospec- 
tive, see  the  opinion  of  Staples,  J.,  in 

Crigler's  committee  v.  Alexander's 
ex' or,  <74 

2.  For  the  principles  governing  the  qvr 
tion  of  the  repeal  of  the  statute  by  implict- 
tion,  see  the  opinion  of  Burks,  J.,  ia 

Da  vies  A  Co.  v,  Creighton,  iM 

CONTRACTS. 
The  contract  made  on  the  27th  of  Febraarr. 
1867,  by  the  board  of  public  works  with  B.  t. 
Johnson,  N.  Poe  and  J.  P.  Poe^  for  prosecat- 
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img  the  claims  of  the  State  of  Virgrinia 
asfainat  the  Chesapeake  and  Ohio  canal  com- 
pany, was  authorized  by  the  resolution  of  the 
S^eneral  assembly  oi  February  26,  1867  ;  and 
a  lull  and  final  and  honest  settlement  of  all 
the  matters  involved  in  the  contract  havingr 
been  made  by  the  board  and  Johnson,  &c., 
the  same  is  conclusive  upon  the  State. 

Commonwealth  v.  Johnson  A  ala.,       294 

CONVEYANCES. 

The  effect  of  a  wife  uniting-  with  her  hus- 
band in  a  deed,  is  not  to  vest  in  the  g^rantee 
any  estate,  separate  and  distinct,  from  that 
of  the  husband,  bnt  simply  to  relinquish  a 
contingent  rig'ht,  in  the  nature  of  an  incum- 
brance, upon  the  land  conveyed,  which,  if 
not  so  relinquished,  would  attach,  and  be 
consummate  on  the  death  of  the  husband. 
Corr  V,  Porter  St  als.,  278 

CORPORATIONS. 

1.  A  city  is  not  responsible  for  property 
destroyed  by  its  police  force,  without  any 
authoxity  from  the  city,  or  its  groveming 
power. 

Harman  v.  City  of  Lynchburg^,  37 

2.  If  a  municipal  corporation  in  improving 
its  streets,  fills  up  a  street  and  does  it  in  such 
way  that  the  water  which  before  had  been 
carried  off  by  gfutters,  is  thrown  back  upon 
an  adjoining:  lot,  the  corporation  will  be 
liable  for  the  damag'e  to  the  lot,  if  by 
proper  care  and  means  it  might  have  been 
prevented. 

Smith  V.  City  Council  of  Alexandria,  208 

3.  See  Equity  Jurisdiction  and  Relief,    . 

No.  1,  and 
Webb  V.  City  Council  of  Alexandria,  168 

4.  See   Building    Fund    Associations, 

No.  1,  and 
Daviea  &  Co.  v.  Creighton,  696 

COUNTY  COURT  JUDGES. 

1.  A  judg'e  of  the  county  court  who  has 
been  elected  to  fill  a  vacancy  occasioned  by 
the  death  of  a  former  judg'e,  is  elected  for  a 
full  term  of  six  years,  and  not  for  the  unex- 
pired term  of  the  former  judge.  And  this  is 
equally  true  of  judges  of  the  court  of 
appeals  and  the  circuit  courts. 

Meredith  ex  parte,  119 

Harrison  ex  parte,  119 

2.  Manchester  was  incorporated  as  a  city 
in  1874,  and  having^  more  than  five  thousand 
inhabitants  was  entitled  to  have  a  judge  of 
its  hustings  court.  In  March,  1874,  C  was 
elected  and  qualified  as  judge  of  said  court. 


court,  under  the  Constitution  C*s  term  of 
ofiice  commenced  on  the  1st  of  January, 
919  *1875,  and  would  continue  until  the 
31st  of  December,  1880 ;  and  he  was 
under  the  Constitution  authorised  to  act  as 
judge  from  the  time  of  his  qualification  to 
the  commencement  of  his  term. 

Fisher  ex  parte,  232 

Fitzg^erald  ex  parte,  232 


3.  See  Judicial  Tenure  of  Office,  No.  3, 

and 
Bland  and  Giles  County  Judge  case,  443 

4.  B  was  elected  in  January,  1874,  judge  of 
the  county  court  of  Halifax  and  commis- 
sioned by  the  governor,  and  proceeded  to 
act  as  such.  Hbi«d  :  His  term  of  six  years 
did  not  commence  until  the  first  of  January, 
1875,  and  continued  until  the  31st  of  Decem- 
ber, 1880. 

Estes  V.  Edmondson,  sheriff,  610 

5.  A  was  elected  in  January,  1880,  judge 
of  the  county  court  of  Halifax,  and  commis- 
sioned by  the  g^overnor ;  and  believing  that 
his  term  commenced  immediately  he  pro- 
ceeded to  hold  the  court  and  transact  busi- 
ness. Hbi«d:  He  was  a  judge  de  facto  ;  and 
his  jndgrments  are  valid  and  binding,  as  if  he 
had  been  a  judgre  de  jure.  Idem,  510 

McCraw  v.  Williams,  Supt.  Pen.,        510 

6.  B  is  entitled  to  the  office  until  the  end 
of  his  term,  and  the  fact  that  he  did  not 
immediately  proceed  to  oust  A,  but  practiced 
as  an  attorney  in  his  court,  did  not  operate 
either  as  a  surrender  or  forfeiture  of  his 
office.  Idem,  510 

CREDITOR  AND  DEBTOR. 

1.  R  by  his  will,  after  giving  to  a  trustee 
certain  stocks,  the  interest  of  which  was  to 
be  applied  to  the  support  of  his  sister  J,  and 
at  her  death  to  two  of  her  daughters  by 
name  ;  and  a  like  trust  for  the  support  of  R 
a  daughter  of  J,  gave  to  D  a  son  of  J,  land 
and  stocks;  "subject,  however,  to  the  full 
and  comfortable  maintenance  and  support  of 
his  mother  and  sister  R  during^  their  natural 
lives."  The  mother  died  and  the  stocks  left 
for  the  support  of  R  became  worthless. 
Hei«d:  The  land  left  to  D  is  liable  for  the 
support  of  R  in  preference  to  any  debt  of  D. 

Cockerille  v.  Dale's  adm'r  &  als.,  45 

2.  A  receiver  appointed  to  sell  real  estate 
and  collect  proceeds,  though  he  takes  a  bond 
for  the  purchase  money  in  his  own  name,  is 
not  a  creditor  to  whom  the  surety  can  give 
notice  to  sue  upon  the  bond  under  the  stat- 
ute. Code  of  1873,  ch.  143.  §§  4,  5. 

Davis'    adm'r   for,    &c,    v.    Snead 
4  al.,  705 


CRIMINAL 


JURISDICTION 
CEEDINGS. 


AND   PRO- 


1.  Upon  an  indictment  of  P  for  the  murder 
of  C,  before  the  jury  is  called  the  prisoner 
moves  the  court  to  quash  the  venire  facias, 
and  return  thereon,  for  errors  and  irregular- 
ities appearing  thereon  ;  the  only  ground  of 

.  ^     „  .error  is  that  the  act  requires  the  jurors  to  be 

Hbi«d  :  That  this  being  the  first  judge  of  this  ^summoned,  Ac,    "remote    from    the    place 


where  the  offence  is  charged  to  have  been 
committed ;"  and  the  language  of  the  ve- 
nire facias  is — "where  the  felony  was  com- 
mitted."   Hbi,d  :  This  was  no  error. 

Poindezter's  case,  766 

2.  A  jury  not  having^  been  obtained  from 
the  twenty-four  persons  summoned  under  the 
first  venire  facias,  a  tales  is  if«sued  directing 
the  persons  named  by  the  judge  to  be  sum* 
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moncd— "who  reside  remote  from  the  place 
where  the  feloay  was  committed."  Hbi«d  : 
The  introduction  of  these  words  into  the 
tales,  if  not  required  by  the  statute,  is  in 
accordance  with  the  policy  of  the  law,  and 
does  not  invalidate  the  venire.  And  in  a 
venire  facias  sent  to  a  distant  city«  the  inser- 
tion of  these  words  is  immaterial. 

Idem,  766 

Baccigratlupo's  case,  807 

920        *3.  After    the    Commonwealth    had 

introduced  evidence  of  the  a£fray  at  the 
factory  of  Childrey,  which  occurred  between 
11  and  12  o'clock,  where  C  had  come  to  see  P, 
the  Commonwealth  asked  the  witness  whether 
he  had  any  conversation  on  that  morning' 
with  P  concerning  any  difficulty  t)etween 
himself  and  deceased,  occurring  that  morn- 
ing, and  if  so,  what  was  it?  To  which  ques- 
tion and  answer  thereto,the  prisonerobjected. 
And  the  Attorney  for  the  Commonwealth 
announced  that  he  intended  to  follow  the 
question  up  by  evidence  that  the  prisoner  had 
conspired  with  another  on  the  morning  of  the 
homicide  to  whip  the  deceased.  The  court 
overruled  the  objection,  and  the  witness 
stated  what  the  prisoner  told  him  of  a  diffi- 
culty he  had  had  with  C,  and  that  he  had 
whipped  him.  Hbi<d:  It  was  competent  evi- 
dence.       Poindezter's  case,  766 

4.  It  having  been  proved  that  C  had  come 
to  the  factory  of  Childrey  between  11  and  12 
o'clock,  and  demanded  an  apology  from  P, 
which  P  refused  to  give,  and  thereupon  C  had 
attacked  P  with  a  cane,  and  P  had  shot  him, 
the  Commonwealth  offered  evidence  to  prove 
the  particulars  of  an  assault  made  by  the 
prisoner  on  the  deceased  at  the  store  of  Wingo 
Sl  Co.,  where  C  was  employed,  between  9  and 
10  o'clock  of  the  same  day  of  the  homicide  at 
Childrey's,  in  which  the  accused  beat  the 
deceased.  Hbi«d  :  The  occurrences  were  so 
connected  that  the  evidence  of  what  occurred 
at  the  store  of  Wingo  &  Co.  was  competent. 

Idem,  766 

5.  The  objection  to  a  juror  that  he  was  not 
a  competent  juror,  because  he  had  not  paid 
his  capitation  tax  of  the  previous  year,  comes 
too  late  after  a  verdict  of  conviction  in  a 
criminal  trial ;  and  is  not  good  ground  for 
setting  aside  the  verdict,  and  granting  a  new 
trial  to  the  prisoner.  Idem,  766 

6.  Upon  the  facts  in  this  case  the  prisoner 
was  properly  convicted  of  voluntary  man- 
slaughter. Idem,  766 

7.  In  a  criminal  prosecution  for  felonious 
stabbing  with  intent  to  kill,  the  indictment 
which  has  been  made  by  the  grand  jury  of 
the  hustings  court  of  the  city  of  Richmond 
charges  the  assault  to  have  been  made  at  the 
said  city  and  within  the  jurisdiction  of  the 
said  hustings  court  of  the  city  of  Richmond. 
Hbld:  This  is  sufficient;  and  it  is  not  neces- 
sary to  state  the  place  in  the  city  where  the 
assault  was  made. 

Baccigalupo's  case,  807 

8.  Under  the  plea  of  not  guilty,  it  was 
competent  for  the  prisoner  to  set  up  the  de- 
fence of  insanity  at  the  time  the  assault  was 
made  for  which  he  was  on  trial. 

Idem,  807 


9.  When  the  defence  of  insanity  is  reUed 
on  by  a  prisoner,  the  burden  of  ]nxx>f  is  on 
him;  and  it  is  not  sufficient  to  raiae  a  rmtioBal 
doubt  on  the  subject;  bnt  he  must  satisfy  the 
jury  that  he  was  insane  at  the  time  the  act 
was  committed  for  which  he  is  pitwecnted. 

Idem,  807 


10.  Mere  cumulative  evidence  is  not 

cient  to  authorize  the  granting-  a  new  trial  to 
the  prisoner.  And  in  this  case  the  new  ert- 
dence  offered  is  merely  cumulative. 

Idem,  807 

11.  Upon  the  trial  of  P  for  marder,  the  jaiy 
found  him  not  guilty  of  the  mnrder,  bat 
guilty  of  involuntary  manslaughter,  and  ss- 
sessed  upon  him  a  fine  of  $500.  And  the 
court  thereupon  entered  a  judgment  discharg- 
ing him.  At  the  same  term  of  the  Coart,  in 
the  absence  of  P,  the  court  set  aside  the 
judgment,  and  entered  a  jud|r™^Bt  afaiast 
him,  for  the  fine  of  $500,  and  six  months* 
imprisonment,  and  directed  him  to  be  ar- 
rested and  committed  to  prison.     Hbxj>: 

1.  The  first  judgment  was  erroneoos. 

Price's  case.  819 

921  «2.  During  the  same   term   of  the 

court  the  matter  was  under  the  con- 
trol of  the  court;  and  it  was  competent  for 
the  court  to  set  aside  the  first  and  render 
the  second  judgment.  Idem,  819 

3.  It  was  not  necessary  that  P  shonid  be 
present  in  court  when  the  second  judgment 
was  entered.  Idem,  819 

12.  In  a  prosecution  under  sections  5  and 
10  of  the  **Moffett  Liquor  Lraw,"  the  indict- 
ment alleges  that  the  principal  was  a  **bar- 
room  keeper,"  and  a  "bar-room  liquor 
dealer,"  bnt  does  not  allegfe  that  he  was 
''licensed"  as  such.  On  motion  in  arrest  of 
judgment— Hbi«d:  The  indictment  is  fatally 
defective. 

Glass'  case,  827 

13.  M  and  two  others  are  indicted  for  mnr* 
der  in  the  county  court  of  L,  and  on  their 
arraignment  they  elect  to  be  tried  in  the 
circuit  court.  A  writ  of  venire  is  issued  by 
the  county  court  for  the  snmmoninir  of  a 
jury,  returnable  to  the  circuit  court,  and  the 
24  men  selected  by  the  county  court  are  sum- 
moned to  the  circuit  court.  On  the  motion 
of  the  prisoner  this  venire  is  quashed  by  the 
circuit  court,  and  the  court  directs  another 
venire  of  24  to  be  summoned,  and  names  the 
24  summoned  on  the  first  venire.  Held: 
The  directing  the  same  24  men  to  be  sum- 
moned is  not  error. 

Albert  Mitchell's  case,  845 

14.  Upon  the  trial  of  a  prisoner  for  murder, 
he  twice  makes  a  confession,  both  of  which 
are  admitted  in  evidence.  There  is 
little  doubt  that  the  first  confession 
made  without  any  promise  or  threat  to  induce 
it;  and  there  is  no  doubt  the  last  was  so 
made.    Hbld:  The  evidence  was  admissible. 

Idem.  845 

15.  Upon  the  evidence  in  this  case,  three 
persons  go  together  to  rob  a  store.  One.  M, 
is  posted  some  distance  from  the  house  to 
watch;  and  the  other  two  obtain  admittance 
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into  the  store-house,  kill  the  owner  and  rob 
the  store,  and  M  shares  the  booty.  Hbi^d: 
M  is  principal  in  the  first  desrree  of  the  crime 
of  murder,  and  may  be  punished  with  death. 

Idem,  845 

16.  Upon  an  indictment  of  M,  a  man  of 
color,  for  murder,  he  is  not  entitled  to  have 
a  mixed  jury.  Idem,  845 

17.  Upon  an  application  by  the  prisoner 
to  chang-e  the  yenuei  upon  the  s^round  that 
an  impartial  jury  cannot  be  had  in  the 
county,  the  application  is  refused;  and  a 
jury  is  obtained  in  the  county.  Hbld:  If 
the  prisoner  feared  he  could  not  get  an  im- 
partial jury  in  the  county,  he  should  first 
have  asked  that  jurors  should  be  sent  for 
from  another  county.  And  not  having^  done 
this,  and  an  impartial  jury  having*  been  in 
fact  obtained,  the  appellate  court  will  not 
set  aside  the  verdict  for  the  refusal  of  the 
court  to  chang'e  the  venue. 

Wright's  case,  880 


CURATORS. 

H  is  appointed  curator  of  the  estate  pend- 
ing a  contest  over  C's  will;  and  whilst 
curator  collects  an  ante-war  debt  well  se- 
cured, in  Confederate  money  C's  will  having 
been  established,  H  qualifies  as  executor, 
but  is  afterwards  removed;  and  the  admin- 
istrator de  bonis  non  with  the  will  annexed, 
files  a  bill  against  H,  as  curator  and  his 
sureties  seeking  to  subject  them  to  the 
payment  of  said  debt;  and  the  defendants 
demur  to  the  bill.  Hbx,d:  The  administra- 
tor de  bonis  non  with  the  will  annexed, 
may  maintain  the  suit  against  the  curator 
and  his  sureties,  under  the  statute.  Code  of 
1873,  cb.  118,  §  24. 

Helsley  A  ala.   v,   Craig's  adm'r  A 

als.  716 


922 


»DAMAGES. 


1.  T  was  the  keeper  of  a  restaurant 
in  Alexandria  city,  which  has  an  ordinance 
prohibiting  the  discharging  of  firearms  in 
its  streets.  He  had  shut  his  front  door  for 
the  night,  but  his  light  was  burning,  when 
D,  H,  and  8  came  there  and  demanded  ad- 
mittance about  midnight.  S  went  around  at 
a  side  door,  went  in,  and  told  T  that  D  wanted 
to  come  in.  D  and  H  were  at  the  front  door. 
D  said  to  H,  **fire  a  salute,"  or  somethiog  of 
the  sort.  H  fired,  and  the  ball  went  through 
the  door  into  the  leg  of  T,  wounding  him  so 
severely  as  to  cause  amputation  of  the  leg, 
and  seriously  to  impair  his  health.  In  a  suit 
brought  by  T  against  D  and  H,  which  was, 
at  the  instance  of  D,  tried  separately  against 
him  first,  and  a  verdict  rendered  airainst  him 
for  $3,000  damages  and  the  costs,  on  a  mo- 
tion to  set  aside  the  verdict  as  being  con- 
trary to  the  law  and  evidence,  and  because 
the  damages  were  excessive,  it  was  refused 
by  the  circuit  court,  and  on  a  writ  of  error 
affirmed  by  this  court. 

Daingerfield  v.  Thompson,  136 

2.    In  estimating  the  damages,  the  jury 
should  take  into  consideration    "the  bodily 


injury  sustained  by  the  plaintiff,  the  pain 
undergone,  the  effect  on  the  health  of  the 
sufferer,  according  to  its  degree  and  its  prob- 
able duration,  as  likely  to  be  temporary  or 
permanent,  the  expenses  incidental  to  at- 
tempts to  effect  a  cure,  or  to  lessen  the 
amount  of  injury,  and  the  pecuniary  loss 
sustained  by  the  plaintiff  through  inability 
to  attend  to  his  business."        Idem,  136 

DECREES. 

1.  J'a  devisees  and  W  are  tenants  In  com- 
mon of  a  hotel  property,  and  J'a  executor 
and  W  agree  to  sell  the  property  at  public 
auction;  the  deferred  payments  to  be  se- 
cured by  separate  bonds  to  each  for  his  half 
of  the  purchase  money,  with  a  lien  retained 
on  the  real  property.  The  sale  is  made  and 
W  becomes  the  purchaser,  but  refuses  to  ex- 
ecute the  contract.  J's  executor  sues  W  for 
specific  execution  of  the  contract,  and  there 
is  a  decree  in  1868  in  his  favor  for  specific 
execution,  a  personal  decree  against  W  for 
the  amount  due,  and  for  a  sale  of  the  whole 
property.  Before  the  decree  W  sells  and 
conveys  his  moiety  of  the  property  to  M  who 
pays  the  purchase  money.  Upon  a  bill  by 
the  judgment  creditors  of  M  to  subject  his 
moiety  of  the  property  to  the  payment  of 
their  debts— Hbld:  W  bought  at  the  sale 
but  J's  moiety  of  the  property,  and  the  lien 
of  J's  executor's  decree  only  extends  to  that 
moiety,  though  the  whole  property  was  sold 
under  the  decree. 

Johnson's  ex'or  v.  Nat.  Exchange 

Bank  Richmond,  473 

2.  The  decree  of  J's  executor  was  left  with 
the  clerk  of  the  county  court  to  be  docketed 
on  the  4th  of  February,  1870,  but  was  not 
then  put  upon  the  docket.  In  July,  1870,  the 
decree  was  found  in  the  office  and  was  then 
docketed,  but  was  dated  February  the  4th. 
In  May  of  the  same  year  W  conveyed  a  tract 
of  land  to  T  and  C  in  trust  to  secure  a  debt 
to  G,  which  was  recorded.  Hbi«d:  The  de- 
cree was  not  duly  recorded  until  July,  and 
the  deed  to  T  and  C  had  preference  of  satis- 
faction out  of  the  land.  Idem,  473 

3.  Though  T,  the  trustee,  had  been  the 
judge  who  made  the  decree  against  W,  yet 
he  stated  in  his  answer,  and  also  in  his  depo- 
sition, that  he  had  no  recollection  of  the  de- 
cree when  the  deed  was  made  and  recorded. 
Hbi«d:  In  order  to  affect  the  creditor  by  the 
previous  ifotice  or  knowledge  of  his  agent  or 

trustee,  of  the  existence  of  a  prior  unre- 
023    corded  lien  on  the  real  estate  *  which 

is  conveyed  for  his  security,  it  is  nec- 
essary that  the  notice  or  knowledge  should 
have  been  given  or  imparted  to  the  agent  in 
the  same  transaction,  unless  one  transaction 
is  closely  followed  by  and  connected  with 
the  other.  In  this  case  the  evidence  does 
not  establish  notice.  Idem,  473 

4.  See  Practice  in  Chancery,  No.  18, 

and 
Wood's  ex'or  A  als.  v.  Krebbs,  &c.,    685 

DEEDS. 
1.  If  a  deed  not  properly  authenticated  ia 
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admitted  to  record,  &  copy  of  the  deed  from 
the  record  is  not  competent  evidence. 

Carter  &  als.  v.  Robinett  A  ala.,  429 

2.  In  1792  a  power  of  attorney  autborizinfp 
the  attorney  to  convey  land,  was  admitted  to 
record  on  the  certificate  of  a  notary  public  of 
its  execution.  At  that  time  there  was  no 
statute  of  Virg^inia  authorizingr  the  admission 
to  record  of  a  power  of  attorney  on  such  a 
certificate;  and  a  copy  of  the  power  from  the 
record  is  not  competent  evidence. 

Idem,  429 

3.  A  deed  takes  effect  from .  its  delivery; 
and  such  delivery,  like  any  other  fact,  may 
be  established,  either  by  direct  proof,  or  by 
circumstances. 

Harman  A  als.  v.  Oberdorfer  A  als.,    497 

4.  Without  evidence  of  any  preceding*  exec^ 
utory  agreements  between  the  parties,  or 
any  evidence  of  the  time  of  the  delivery  of 
the  deeds,  except  what  may  be  inferred  from 
their  dates,  P,  a  judgement  debtor,  by  one 
deed  mated  January  1,  1860,  acknowledged 
February  1, 1860,  and  recorded  April  13, 18o0,) 
conveyed  one  tract  of  land  to  H,  and  by  an- 
other deed  (dated  February  1, 1860,  acknowl- 
edged February  1,  1860,  and  recorded  Febru- 
ary 24,  I860,)  conveyed  another  tract  to  B. 
In  proceedings  to  subject  both  tracts  to  the 
payments  of  judgments  obtained  against  P, 
prior  to  either  deed— Hbi«d: 

1.  The  tract  to  B  was  the  last  aliened, 
and,  therefore,  under  §  10,  ch.  182  of  the 
Code  of  1873,  first  liable  to  satisfy  the  judg- 
ments. 

2.  If  a  deed  has  a  date,  the  law  intends 
it  to  have  been  delivered  at  the  date;  and 
when  it  is  proved  by  witnesses,  who  say 
nothing  as  to  the  time  of  delivery,  and  is 
recorded,  it  stands  recorded  as  a  deed 
proved  to  have  been  delivered  at  its  date. 
There  is  no  distinction,  in  principle,  be- 
tween the  presumption  of  delivery  arising 
from  the  proof  by  witnesses,  and  the  ack- 
nowledgment before  a  justice  or  notary. 

Idem,  497 

5.  The  provision  of  §  5,  ch.  114  of  the  Code 
of  1873,  that  every  deed,  Ac,  *'shall  be  void 
as  to  creditors,  and  subsequent  purchasers 
for  valuable  consideration  without  notice, 
until  and  except  from  the  time  it  is  duly  ad- 
mitted to  record,"  Ac.,  does  not  apply  to  pur- 
chasers of  different  tracts  of  land  from  the 
same  vendor,  but  refers  only  to  ^'subsequent 
purchasers"  of  the  same  subject,  as  that  em- 
braced in  the  instrument  declared  to  be  void. 

Idem,  497 

DEVISES  AND  BEQUESTS. 

1.  No  particular  words  are  necessary  to  be 
used  in  a  codicil  to  effect  a  republication  of 
the  will  to  which  it  is  annexed.  It  is  only 
necessary  that  it  shall  appear  that  the  testa- 
tor referred  to  and  considered  the  paper  as 
his  will  at  the  time  he  executed  the  codicil; 
and  where  this  so  appears,  even  though  the 
codicil  refers  to  personal  property  only,  it 
may  operate  as  a  republication,  as  to  realty, 
even  so  as  to  pass  after  acquired  lands. 

Corr  V.  Porter  A  als.,  278 


924       •2.  Words  ased  in  a  codicil  which  are 

siiiflicient  to  constitute  a  repnbUcatioo 

of  the  will.  Idem,  238 

3.  The  effect  of  a  republication  is  to  briag 
down  the  will  to  the  date  of  the  codicil,  so 
that  both  instruments  are  to  be  considered  as 
speaking  at  the  same  date  and  taking  effect 
at  the  same  time.  Idem,  27B 

4.  A  testator  made  his  will  in  1819,  whereby 
he  devised  his  land  to  his  son  A  forever, 
provided  he  should  leave  issue;  if  not,  then 
it  should  be  divided  amongst  his  other  chil- 
dren, or  their  issue.  In  consequence  of  the 
birth  of  another  child,  after  the  date  of  his 
will,  he  made  a  codicil  thereto  in  October, 
1820,  which  amounted  to  a  repnblicatioii  of 
his  will;  died  after  the  1st  of  Janosry,  1820, 
and  there  was  nothing  on  the  face  of  the  will 
or  codicil  to  show  that  the  limitation  over  to 
the  other  children  and  their  heirs  should  not 
take  effect  if  A  should  die  without  issue.  A 
died  without  is«ue  living  at  his  death  or  bom 
within  ten  months  thereafter— having  first 
by  deed,  in  which  his  wife  united,  conveyed 
said  land  to  a  grantee.  In  an  action  of  eject- 
ment brought  by  the  other  children  and  hetfs 
of  the  testator  to  recover  said  land.  Hbuk 
The  will  is  governed  by  the  laws  in  force  at 
the  time  of  the  execution  of  the  codld!,  and 
the  plaintiffs  (the  other  children  and  heirs) 
are  therefore  entitled  to  recover  the  land 
from  the  grantee  of  A,  and  the  fact  that  the 
wife  of  A  united  in  the  deed  to  the  f^rantee 
does  not  convey  any  dower  interest  that  she 
might  be  supposed  to  have  therein  to  him. 

Idem,  278 

5.  See  Charges,  No.  1,  and 

Cockerille  v.  Dale's  adm'r  A  als.,  45 

DOWER. 

In  1853  W,  before  his  marriage,  sells  and 
conveys  a  tract  of  land  to  B,  and  takes  a  deed 
of  trust  to  secure  the  unpaid  purchase  money. 
B  returns  to  the. North  during  the  war,  and 
in  his  absence  the  land  is  sold  by  the  trastee 
under  the  deed  of  trust  and  W  purchases  it 
for  more  than  his  debt.  He  is  then  married. 
After  the  war  B  returns  and  files  a  bill  to  set 
aside  the  sale;  and  the  court  annuls  it,  and 
decrees  a  sale  of  the  land  to  pay  to  W  the 
purchase  money  due  him;  and  it  Is  scM. 
Hbi<d:  The  »ale  to  W  at  the  trustee's  sale 
having  been  decreed  to  be  a  nullity  his  widow 
is  not  entitled  to  dower  in  the  land. 

Waller  v.  Waller's  adm'r  A  als..  83 

EASEMENTS. 

What  easements  on  land  will  not  be  ooo- 
sidered  by  a  court  of  equity  as  a  breach  of  a 
covenant  against  encumbrances. 

See  Equity  Jurisdiction  and  Relief, 

No.  3,  and 
Rosen t>erger  v,  Keller's  adm*r  A  als.,  489 

EJECTMENT. 

1.  An  oflBce  judgment  in  an  action  of  eject- 
ment  does  not  become  final  without  the  in- 
tervention of  a  court  or  jury. 

Smithaon  v.  Briggs  A  wife,  180 

2.  The  defendant  in  the  ejectment  may. 
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upon  notice  to  the  plaintiff,  appear  at  the 
next  term  of  the  court,  and  move  the  court  to 
aet  aside  the  judgment,  and  allow  him  to 
plead  therein.  Idem,  180 

3.  In  an  action  of  ejectment,  the  officer 
returns  upon  the  rule  to  plead— G.  W.  Smith- 
son  not  being  found  at  his  usual  place  of 
abode,  a  true  copy  of  the  within  rule  was  left 
with  his  daughter  at  his  residence,  who  is 
over  the  age  of  16  years,  and  purport  ex- 
plained to  her,  this  l8th  day  of  August,  1871. 
Ubi«i>  :  It  will  be  presumed  that  the  word 
"residence"  was   used  as  synonymous  with 

**hts  usual  place  of  abode,"  and  that  the 
826    daughter  *was  a  member  of  defendant's 

family,  and  the  notice  was  sufficient.  • 
Anderson,  J.,  dissenting.  Idem,         180 

4.  The  same  jury  which  tried  the  case 
on  its  merits  was  allowed,  without  objection 
from  either  side,  to  fix  the  value  of  the  land, 
the  rent*  and  profits  thereof,  and  the  value 
of  the  improvements  claimed  by  the  defend- 
ant. It  is  too  late  after  verdict  to  object  to 
this  action  of  the  court. 

Corr  ».  Porter  A.  als. ,  278 

5.  Plaintiffs  in  ejectment  claim  under  a 
possession  taken  by  D  in  1792  under  claim  of 
title,  and  a  continued,  uninterrupted,  notori- 
ous, possession  by  parties  claiming  under  D, 
the  party  first  taking  the  possession.  The 
defendants  entered  upon  the  land  only  a  few 
years  before  the  action  was  commenced,  not 
even  under  color  of  title,  and  they  seek  to  set 
up  an  outstanding  title  in  another ;  and  for 
this  purpose  rely  upon  a  deed  executed  in 
1792  by  8,  the  original  patentee  of  the  land, 
containing  10,000  acres,  including  the  laud 
claimed  by  the  plaintiffs,  and  is  a  part  of  a 
tract  of  340,000  acres  conveyed  by  S  to  his 
grantees,  excepting  in  the  conveyance  50,- 
000  acres,  which  he  had  sold  to  D.  Hsi«d  : 
That  after  the  long  possession  by  D  and  those 
claiming  under  him,  although  the  language 
of  the  exception  may  not  amount  to  a  convey- 
ance of  the  land  to  D,  as  against  S  if  he  or 
persons  claiming  under  him  were  the  par- 
ties, a  conveyance  to  D  would  be  presumed  ; 
and  so  it  will  be  as  against  these  defendants. 

Carter  A  als.  v,  Robinett  A  als.,  429 

EQUITY  JURISDICTION  AND  RELIEF. 

1.  F  was  the  owner  of  $8,700  of  the  certi- 
ficates of  stock  of  the  city  of  A,  which  by  a 
decree  of  the  United  States  Court  in  May, 
1864,  were  confiscated  and  sold  by  the  mar- 
shal, and  $2,000  of  it  purchased  by  W ;  and 
at  his  request  the  marshal  made  a  transfer 
of  the  same  on  the  books  of  the  city.  When 
the  stock  became  due  W  received  from  the 
city  of  A  four  coupon  bonds  of  $500  each  in 
exchange  for  his  stock.  In  1874  F  sued  thef 
city  for  his  stock  and  recovered  it,  the  court 
holding  that  the  decree  of  the  United  States 
court  confiscating  it  was  invalid.  The  city 
of  A  then  sued  W  to  recover  the  four  bonds 
issued  to  him  for  the  stock.  Hbi«d:  The 
city  of  A  is  entitled  to  recover  the  bonds. 

Webb  V.  City  Council  of  Alexandria,  168 

2.  A  bill  in  equity  will  lie.  by  an  adminis- 
trator of  a  principal,  against  the  general 


agent  of  his  intestate  for  a  discovery  and 
an  account  of  the  transactions  of  the  latter 
with  his  principal. 

SimnK>ns  v,  Simmons'  adm*r,  451 

3.  K's  administrator  files  a  bill  against  R 
to  subject  land  to  satisfy  a  judgment  for 
purchase  money  o^  land  conveyed  by  K  to 
R,  with  covenant  against  encumbrances. 
R  answers  claiming  that  there  were  encum- 
brances on  the  land,  arising  out  of  a  previous 
division  of  a  larger  tract,  when  it  was  pro- 
vided that  the  owners  of  other  parcels  of  the 
land  should  have  the  right  to  use  water  out 
of  a  well  on  the  lot  sold  to  him,  and  also 
to  pass  along  a  lane  through  his  land. 
This  partition  was  made  in  1833,  and  R 
had  never  heard  of  these  encumbrances  until 
since  this  suit  was  brought  in  1875,  and 
R  asks  his  answer  may  be  taken  as  a  cross- 
bill, and  his  damages  may  be  ascertained  by 
a  jury.  Upon  demurrer  by  the  plaintiff — 
Hbld  :  The  easements  never  having  been 
used,  and  R  not  having  suffered  any  injury 
from  them,  he  is  not  entitled  to  relief  in 
equity. 

Rosent>erger  v.  Keller's  adm'r  A 
als.,  489 

026       *4.  For  the  jurisdiction  and  relief  of 
a  court  of  equity  in  the  case  of  a  rail- 
road company,  where  the  court  has  taken  pos- 
session of  the  road. 

See  Railroad  Companies,  Nos.  1,  2,  3, 5, 

6,  7,  8,  9,  and 
Gibert  v.  Wash.  City,  Va«  Midi,  and 

Gr.  South.  R.  R.  Ca,  586 

Smith's  ex'or  v.  Same,  617 

Williamson's  adm'r  v.  Same,  624 

The  Abbott  Iron  Co.  v.  Same,  624 

Gibert  v.  Same,  645 

5.  For  the  principles  upon  which  a  court  of 
equity  proceeds  upon  a  bill  filed  for  the  sale 
of  a  debtor's  lands. 

See  the  opinion  of  Burks,  J.,  in 
Shultz  A  als.  V,  Hansbrough  A  als.,     567 

6.  See  Settlements,  No.  3,  and 
Triplett  A  als.  v,  Romine's  adm'r  A 

als.,  651 

EVIDENCE. 

1.  A  check  upon  a  bank  implies  that  it  was 
given  in  payment  of  a  debt  due  by  the 
drawer  to  a  party  in  whose  favor  it  is 
drawn,  or  for  money  loaned  by  the  latter  to 
the  former  at  the  time  of  the  execution  of 
said  check;  and  though  such  implication 
may  be  repelled  by  evidence  that  the  check 
was  not  so  given,  but  was  in  fact  given  for 
a  loan  by  the  drawer  to  the  payee,  such  evi- 
dence being  in  conflict  with  the  apparent 
purport  of  the  transaction,  ought  to  be  very 
strong  to  repel  the  said  implication,  and  to 
establish  the  contrary  fact. 

Terry  v,  Ragsdale,  342 

2.  Under  the  circumstances  of  this  case — 
Hbi^d  :  The  proof  is  sufficient  to  establish 
the  payment  of  a  debt  on  which  judgment 
had  been  rendered  and  execution  issued 
twenty-three  years  before  the  filing  of  a  bill 
to  enforce  the  payment  of  the  judgment. 

Brown,  adm'r,  v,  Campbell  A  als.,      402 
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3.  Where  the  object  of  the  testimony  oflFered 
is  to  impeach  a  witness  bj  proof  of  statements 
preyiouslj  made  inconsistent  with  his  testi- 
mony on  the  trial ;  or  to  discredit  him,  by 
proof  of  an  attempt  to  fabricate  testimony  ; 
the  foundation  for  snch  impeaching  or  dis- 
crediting testimony  must  t>e  first  laid  by  an 
examination  of  the  witness  sought  to  be 
impeached,  with  reference  to  such  incon- 
sistent statements  or  improper  conduct,  and 
these  rules  are  as  applicable  where  a  plain- 
tiff is  the  witness  sought  to  be  impeached  as 
in  other  cases. 

Davis  A.  als.  v,  Franke,  413 

4.  A  witness  is  asked  if  he  knew  the 
general  character  of  the  plaintiff  for  truth 
and  veracity?  and  replies,  that  he  had  known 
him  six  or  seven  years,  and  knew  his 
general  character  for  truth  and  veracity  as 
well  as  any  other  man's  character  against 
whom  he  had  never  heard  anything  alleged. 
That  he  had  never  heard  plaintiff's  character 
called  in  question.  This  was  proper  evidence 
to  go  to  the  jury.  Idem,  413 

5.  A  plaintiff,  for  the  purpose  of  sustaining 
his  character  for  truth  and  veracity,  intro- 
duced a  witness  who  had  lived  near  him,  and 
who  testified  that  he  had  never  heard  any- 
thing against  his  veracity  until  this  and  a 
former  suit  by  one  of  the  defendants  against 
plaintiff  had  been  instituted.  On  cross- 
examination,  defendant  asked  witness,  *4f 
ne  had  not  heard  a  number  of  plaintiff's 
neighbors  testify  in  both  suits  that  they 
were  acquainted  with  plaintiff's  character 
for  truth  and  veracity;  that  it  was  bad,  and 
they  would  not  believe  him  on  oath?*'  The 
answer  to  this  question  was,  on  motion  of 
the  plaintiff,  properly  excluded  from  the 
jury.  Idem,  413 

6.  If  a  deed  not   properly  authenti- 
927    cated  is  admitted  to  record,  a  *copy  of 
the  deed  from  the  record  is  not  compe- 
tent evidence. 

Carter  &  als.  v.  Robinett  &  als.,  429 

7.  In  1792  a  power  of  attorney  authorizing 
the  attorney  to  convey  land,  was  admitted  to 
record  on  the  certificate  of  a  notary  public  of 
its  execution.  At  that  time  there  was  no 
statute  of  Virginia  authorizing  the  admis- 
sion to  record  of  a  power  of  attorney  on  snch 
a  certificate;  and  a  copy  of  the  power  from 
the  record  is  not  competent  evidence. 

Idem,  429 

8.  The  answer  of  a  defendant  to  specific 
interrogatories  in  a  bill  are  evidence  for  him; 
and  its  statements  must  be  taken  as  against 
the  plaintiff  as  true,  unless  overcome  by  the 
requisite  proof. 

Shultz    &    als.    V.    Hansbrough    & 
als..  567 

9.  On  a  trial  for  murder  for  competent  evi- 
dence of  statements  and  facts  previous  to 
the  killing. 

See  Criminal  Jurisdiction   and  Pro- 
ceedings, No.  3,  4,  and 
Poindexter's  case,  766 

10.  On  a  trial  for  murder  what  confessions 


INDEX 
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of   the     accused 
against  him. 

See  Murder,  No.  3,  and 

Albert  Mitchell's  case,  845 

EXE^CUTIONS. 

1.  Upon  an'  indictment  for  assanlt  F  is 
fined  $1  and  the  costs.  He  pays  one  dollar 
to  the  clerk  before  execution  issacd*  and 
directs  him  to  apply  it  to  the  fine.  The 
costs  are  a  part  of  the  fine,  and  F  being 
taken  upon  a  capias  pro  fine  can  only  be 
released  by  paying  the  costs  as  well  as  the 
one  dcHlar. 

Commonwealth  v.  Fields,  291 

2.  A  judgment  is  obtained  in  1870  on  a 
contract  entered  into  prior  to  the  present 
Constitution  of  Virginia,  and  in  tfae  same 
year  an  execution  issued  thereon,  placed  in 
the  hands  of  the  deputy  sheriff  and  levied  on 
property  of  the  judgment  debtor,  who  gives 
a  forthcoming  bond;  and  has  the  property 
forthcoming  on  the  day  and  place  of  sale. 
The  debtor  then  claims  the  property  as  ex- 
empt under  the  homestead  proTialoas  of  the 
Constitution  and  statute  of  Virginia;  and 
the  deputy  sheriff  releases  the  property  to 
him,  without  requiring  an  indemnifying 
bond  of  the  creditor,  or  even  notifying  him 
of  the  claim  of  homestead  set  up  by  the 
debtor.  In  a  suit  by  the  creditor  against  the 
sheriff  and  his  sureties  to  recover  the  value 
of  the  property  lost  by  the  conduct  of  the 
deputy— Hki,d: 

1.  The  sheriff  and  his  sureties  are  liable 
Sage  A  als.  v.  Dickinson  A  ala.,        361 

2.  The  case  distinguished  from 
Huffman  v,  Leffel's  adm'r«  32 

Gratt.  41.  Idem,  361 

3.  When  an  officer  surrenders  propeity 
he  has  seized  under  execution,  he  docs  it 
at  his  peril,  and  the  burden  of  establishing 
that  it  is  not  liable  to  levy  is  on  him. 

Idem,  361 

3.  The  plaintiff  in  the  judgment,  after  the 
sheriff's  return  on  the  execution  filed  his 
bill  in  equity  to  subject  the  land  of  his  debtor 
to  satisfy  his  debt,  and  having  in  1875  ex- 
hausted this  fund,  he  then  In  1876  institttted 
his  action  against  the  sheriff  and  bis  sare- 
ties  to  recover  the  balance.     Hkld: 

1.  The  delay  in  bringing  the  action  is 
not  a  waiver  of  his  action  against  the 
sheriff.  Idem,  361 

2.  The  liability  of  the  sheriff  and  hU 
sureties  being  fixed,  it  cannot  be  affected 
by  any  delay  short  of  the  statutory  period 
of  limitation.  Idem,  361 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  T  died  in  1863,  and  his  estate  was  com- 
mitted to  B,  sheriff  of  P,  as  admiais- 
928  trator  with  the  will  annexed.  *  Among 
the  assets  was  a  bond  of  F,  who  lived 
in  PE  county,  to  T  for  $1,785.19,  executed 
November  2,  1857.  In  1863  B  sent  this  bond 
to  H  a  lawyer  living  in  P  E  county  for  col- 
lection by  suit  or  otherwise.   F  had  in  ] 
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sioB  a  considerable  estate  real  aad  personal, 
but  he  was  largvely  indebted,  and  H,  as  well 
as  other  counsel  who  had  claims  against  F, 
apprehended  that  if  he  was  sued  he  would 
convey  his  estate  to  secure  preferred  cred- 
itors; and  therefore  H  did  not  bring:  suit 
upon  the  bond  until  1866.  Several  suits 
were  brought  against  F  in  January,  1866,  and 
he  sold  and  conveyed  his  land  in  payment  of 
debts  mentioned  in  the  deed,  and  soon  after 
went  into  bankruptcy  paying  nothing. 
Held  :  Neither  B  nor  his  counsel  was  guilty 
of  negligence ;  and  B*s  estate  is  not  responsi- 
ble for  the  debt. 


Tanner  v.  Bennett's  adm'r 


251 


X  E»  administrator  of  A,  sells  the  assets, 
and  B  makes  purchases  for  upwards  of  $1,000, 
and  gives  his  bond  to  B  with  sureties  for  his 
purchases.  B  is  the  guardian  of  J.  one  of 
the  distributees  of  A,  and  upon  a  settlement 
between  E.  and  B,  E  receives  the  receipt  of 
B  as  guardian  of  J  for  $1,000  for  so  much  of 
B's  purchases  at  the  sale.  J  dies,  and  R,  his 
administrator,  sues  E  for  J's  share  of  the 
estate  of  A.    Hbld  : 

1.  l^e  duty  of  every  fiduciary  is  to  keep 
the  trust  fund  separate  from  his  own  prop- 
erty or  money  ;  and  to  apply  it  in  a  due 
course  of  administration,  or  to  invest  it  se- 
curely for  the  benefit  of  the  parties  entitled. 

Asberry's  adm*r  v.  Asberry's  adm'r,  463 

2.  A  party  who  concerts  or  unites  with  a 
fiduciary  in  a  misapplication  of  the  trust 
funds,  or  in  any  other  act  contrary  to  the 
duty  of  the  fiduciary,  becomes  a  particeps 
criminis,  and  will  t>e  held  liable  accord- 
ingly. Idem,  463 

3.  E  knew  the  guardian  was  using  the 
ward's  money  in  paying  his  own  debt;  and 
he  knev/,  or  must  be  held  to  know,  that  the 
guardian  was  thereby  misapplying  the 
funds,  and  committing  a  breach  of  trust. 

Idem,  463 

4.  Though  E  may  have  acted  in  good 
faith,  without  a  suspicion  of  anything  im- 
proper in  the  transaction,  the  law  stamps  it 
as  fraudulent,  however  innocent  the  inten- 
tion of  the  parties  ;  and  E  is  not  entitled 
to  a  credit  for  the  $1,000,  thus  receipted  for 
by  B  as  guardian  of  J.  Idem,  463 

3.  R  as  administrator  of  J  brought  an  ac' 
tion  against  B,  who  was  insolvent,  and  his 
sureties  in  his  official  bond  to  recover  the 
amount  due  from  B,  and  this  action  was 
pending  when  the  decree  was  made  in  the 
case  in  equity.  Held  :  A  creditor  having 
two  different  remedies,  or  two  sets  of  obligors 
bound  for  his  debt,  may  proceed  against  both 
at  the  same  time,  although  he  is  entitled  to 
but  one  satisfaction.  And  the  administrator 
of  J  cannot  be  delayed  by  a  protracted  contro- 
versy with  the  sureties  of  the  guardian  ;  he 
has  his  right  of  action  against  the  party  who 
has  concurred  in  the  breach  of  trust  commit- 
ted by  the  guardian,  and  therefore  incurs  the 
like  liability.  Idem,  463 

4.  H  is  appointed  curator  of  the  estate 
pending  a  contest  over  C's  will ;  and  whilst 
curator  collects  an  ante- war  debt  well  secured,  I 


in  Confederate  money.  C's  will  having  been 
established,  H  qualifies  as  executor,  but  is 
afterwards  removed  ;  and  the  administrator 
de  bonis  non  with  the  will  annexed,  files  a 
bill  against  H,  as  curator  and  his  sureties 

seeking  to  subject  them  to  the  payment 
929    of   said    debt;    and    the    'defendants 

demur  to  the  bill.  Held  :  The  admin- 
istrator de  bonis  non  with  the  will  anaexed, 
may  maintain  the  suit  against  the  curator 
and  his  sureties,  under  the  statute.  Code  of 
1873,  ch.  118,  §  24. 

Helsley  Sl  als.  v.  Craig's  adm'r 

Sl  als.,  716 

FRAUDULENT  CONVEYANCES. 

1.  Where  a  "householder  or  head  of  a  fam- 
ily" executes  a  homestead  deed  as  a  part 
and  in  furtherance  of  a  design  to  hinder, 
delay  and  defraud  his  creditors  in  the  recov- 
ery of  their  just  debts,  such  deed  will  be  vi- 
tiated and  invalidated  by  such  conduct. 

Rose  &  wife  v,  Sharpless  and  Son,      153 

2.  Circumstances  which  will  vitiate  a 
homestead  deed  executed  and  recorded  by  a 
debtor  in  failing  circumstances,  prior  to  the 
levying  of  attachments  on  his  goods. 

Idem,  153 

GUARDIAN  AND  WARD. 

1.  S  qualified  as  guardian  of  M  in  Fred- 
erick county.  Her  father  lived  in  Hamp- 
shire county  now  in  West  Virginia,  and  he 
owned  real  estate  in  that  county,  which  upon 
a  bill  filed  by  S  was  sold,  and  the  proceeds 
paid  over  to  him,  and  brou  j^ht  by  him  to 
Frederick  county  where  he  lived.  M  may 
sue  S  for  a  settlement  of  his  account  as  guard- 
ian in  Frederick. 

Rinker  &  wife  v.  Streit,  663 

2.  The  income  of  the  estate  of  M,  the  ward, 
being  insufficient  for  her  support  and  educa- 
tion, her  guardian  S  expended  the  principal 
of  the  proceeds  of  the  sale  of  her  real  and 
personal  estate  upon  her,  and  upon  the  set- 
tlement of  his  account  after  the  termination 
of  his  guardianship,  he  was  still  in  advance 
to  his  ward.     Hei^d: 

1.  The  guardian  was  not  authorised  to 
use  the  principal  of  the  ward's  real  estate 
for  the  support  and  education  of  his  ward; 
and  the  court  of  equity  settling  his  account 
could  not  render  the  expenditure  valid  by 
its  decree.  Idem,  663 

2.  Chapter  123,  §  13,  Code  of  1873,  which 
authorizes  the  chancery  court  in  certain 
cases,  to  allow  the  application  of  the  real 
estate  to  the  maintenance  and  education  of 
a  ward,  does  not  authorize  the  court  to 
sanction  such  application  already  made  by 
the  guardian;  but  the  order  of  the  court 
must  be  first  made  in  order  to  authorize  it. 

Idem,  663 

3.  The  guardian  may  apply  the  principal 
of  the  ward's  personal  estate  to  her  main- 
tenance and  education,  in  a  proper  case; 
and  if  the  court  would  have  authorized  it 
upon  application  to  the  court,  before  it  was 
done,  the  court  may  and  will  sanction  it 
upon  settlement  of  his  accounts. 

Idem,  663 


647 


saORATT. 


Virginia  Reports,  Annotated. 


INDEX 


HOMESTEADS. 


1.  Where  a  "boaaeholder  or  head  of  a  fam- 
ily" ezecates  a  homestead  deed  as  a  part  and 
in  furtherance  of  a  design  to  hinder,  delay 
and  defraud  him  creditors  in  the  recovery  of 
their  just  debts,  such  deed  will  be  yitiated 
and  invalidated  by  such  conduct. 

Rose  A  wife  v.  Sharpless  A.  Son,         153 

2.  Circumstances  which  will  vitiate  a 
homestead  deed  ezecnted  and  recorded  by  a 
debtor  in  failing  circumstances,  prior  to  the 
levying  of  attachments  on  his  goods. 

Idem,  153 

3.  The  Constitution  and  laws  of  Virginia 
not  allowing  property  to  be  claimed  as  ex- 
empt for  debts  contracted  for    the  purchase 

price  of  such  property  or  any  part 
880    *thereof — where    a    large    portion    of 

goods  claimed  .  as  'exempt  has  not 
been  paid  for,  and  are  so  mingled  with 
those  that  have  l>een,  as  to  put  it  out  of 
the  power  of  the  vendors  to  distinguish  be- 
tween the  two,  the  onus  is  on  the  person 
claiming  the  exemption,  to  show  which  has 
been  paid  for;  and  he  failing  to  do  this, 
they  will  all  be  treated  as  not  having  been 
paid  for,  as  far  as  the  homestead  deed  is 
concerned,  and  therefore  not  exempt  under 
the  law.  Idem,  153 

4.  Quaere:  Can  a  **homestead"  be  claimed 
in  a  shifting  stock  of  goods  used  in  the  way 
of  trade.  Idem,  153 

HUSBAND  AND  WIFE. 

1.  See  Settlements,  No.  1,  and 
Watden's  assignee  v.  Walden  A  als.,    8S 

2.  A  husband  who  has  no  interest  in  h*8 
wife's  real  estate,  except  a  life  estate  in  a 
part  of  it  for  their  joint  lives,  there  having 
been  no  issue  of  the  marriage,  conveys  her 
estate  to  a  trustee  for  the  t>enefit  of  the  wife. 
Hbi«i>:  The  deed  of  the  husband  conveyed  no 
separate  estate  in  any  part  of  the  property 
which  did  not  terminate  at  her  death;  and 
she  therefore  could  not  dispose  of  it  by  will 
during  her  coverture. 

Stroud  V,  Connelly  A  als.,  217 

3.  The  eflFect  of  a  wife  uniting  with  her 
hnsband  in  a  deed,  is  not  to  vest  in  the  gran- 
tee any  estate,  separate  and  distinct,  from 
that  of  the  hnsband,  but  simply  to  relin- 
quish a  contingent  right,  in  the  nature  of 
an  incumbrance,  upon  the  land  conveyed, 
which,  if  not  so  relinquished,  would  attach, 
and  be  consummate  on  the  death  of  her  hus- 
band. 

Corr  9.  Porter  A  als.,  273 

4.  A  husband,  who  was  a  merchant,  wish- 
ing to  purchase  a  certain  small  lot  of  goods 
from  another  merchant,  obtained  from  his 
wife,  who  bad  a  separate  estate,  to  secure 
the  payment  of  the  purchase  money,  an  en- 
dorsement of  a  printed  form  of  a  negotiable 
note.  The  date,  time  and  place  of  payment, 
amount  and  name  of  payee,  were  all  left  blank 
at  the  time  of  the  delivery  of  said  endorsed 
blank  note  by  the  wife  to  the  husband.  The 
husband  failed  to  make  this  purchase  and 
some  time  thereafter,  and  when  the  wife  says 


she  thought  the  blank  endorsed  paper  ha 
been  destroyed,  he  went  to  another  city  and 
purchased  from  other  parties  a  much  lanrer 
amount  of  goods  than  was  contemplated  at 
the  time  of  the  endorsement.  These  last 
parties'  names  were  then  inserted  by  their 
clerk  as  payees,  and  the  note  filled  np  as  to 
amount,  date,  time,  place  of  payment,  Ac  . 
to  suit  the  purchase  as  made  from  them— 
they  being  ignorant  of  the  purpose  for  which 
the  note  was  first  signed  by  the  wife  and 
delivered  to  the  husband.  The  note  was 
protested  for  non-payment.  On  a  bill  filed 
by  the  payees  to  subject  the  separate  estate 
of  the  wife  to  its  payment— Hbld: 

1.  The  wife  is  bound  by  the  endorse 
ment.  The  authority  implied  by  a  sif^na- 
ture  to  a  blank  note,  and  the  credit  given, 
are  so  extensive,  that  the  party  so  si^rning 
will  be  bound,  although  the  holder  was 
only  authorized  to  use  it  for  one  purpose 
and  has  perverted  it  to  another.  But  the 
holder  cannot  alter  the  material  terms  of 
the  instrument  by  erasing  what  is  written 
or  printed  as  part  of  the  same  ;  or  pervert 
its  scope  and  meaning  by  filling-  tdanks 
and  stipulations  repugnant  to  what  is 
clearly  expressed  in  the  note  l>efore  it  was 
delivered  by  the  endorser  in  blank. 

Frank  A  Adler  v.  Lrilienfeld  A  als.,    177 

931  *2.  To  invalidate  the  title  of  the  holder 
of  a  negotiable  instrument,  endorsed 
in  blank,  acquired  in  due  course  of  trade, 
and  before  maturity,  it  is  not  snflScient 
to  show  circumstances  in  the  acquisition 
of  the  note  affecting  the  holder  with  mere 
suspicion,  or  that  he  was  s^nilty  of  gross 
negligence;  but  it  is  necessary  to  show 
that  he  was  gniltj  of  fraud.  This  is  not 
proved  against  the  holders  of  the  note  in 
this  case.  Idem.  J77 

3.  Instead  of  inserting  the  wife's  name 
as  payee  in  the  note,  the  holders  pnt  in 
their  own  names.  This  is  merely  matter 
of  form,  does  not  make  the  wife  a  second 
endorser  to  the  holders,  or  affect  in  any 
way  her  liability  to  them  on  said  note. 

Idem,  177 

5.  The  property  settled  on  the  wi^  be- 
longed to  her  before  her  marriairef  and 
consisted  of  realty  and  personalty — the  per- 
sonalty being  her  interest  in  a  former 
husband's  stock  of  goods,  debts  due,  ^bc, 
worth  ten  thousand  dollars.  The  provisions 
of  the  deed  conferring-  on  the  wife  the 
amplest  power  over  the  property,  is  followed 
by  a  clause  which  directs  that  the  tmstee 
"shall  sell,  convey,  transfer  and  deliver  all 
or  any  portion  of  the  property,  estate  or 
effects  conveyed,  and  the  rents,  issues  and 
profit*  thereof,  to  such  person  or  persons  as 
the  wife  may  direct  by  a  writing,  sig^ned  by 
her  and  attested  by  two  witnesses."     Hxld  : 

1.  The  wife  must  t>e  regarded  in  equity 
as  the  absolute  owner,  with  all  the  powers 
of  a  feme  sole  over  them,  of  the  personal 
property  and  rents  and  profits  of  the  realty 
conveyed  by  the  deed,  with  power  to  dis- 
pose of  the  corpus  of  the  realty  by  her  sole 
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act  in  the  mode  prescribed  by  the  deed,  or, 
if  that  ia  not  exclnaive,  by  the  joint  deed 
herself  and  her  haaband. 

Idem,  377 

Z  The  separate  estate  of  the  wife  is 
liable  to  the  payment  of  the  debt,  bnt  the 
enraifcment  of  the  wife  being  a  general 
one,  and  not  a  specific  lien  (which  must  be 
created  on  the  realty  in  the  mode  pre- 
scribed for  its  absolute  sale),  the  personal 
property  and  the  renta  and  profits  of  the 
realty  only  are  liable  to  be  subjected  to  its 
payments.  Idem,  377 

6.  Where  the  object  of  a  bill  is  merely  to 
^.ubjcct  the  separate  estate  of  a  wife,  and  her 
husband  is  made  a  formal  party  only,  *he  is 
a  competent  witness  in  the  case,  and  the 
plaintiffs  are  also.  And  an  answer  fil«l  ©7 
the  husband,  although  responsive  to  the  bill, 
cannot  be  used  as  evidence  for  the  wl^«  and 
against  the  plaintiffs,  whilst  that  filed  by 
her  can  be  so  used,  so  far  as  Its  statement, 
are  responsive,  and  based  on  facts  within  he^ 
own  knowledge.  Idem,  377 

INDICTMENTS. 
1.  In  such  case  the  Indictment  which  has 
been  made  by  the  grand  jury  of  the  hustings 
court  of  the  city  of  Richmond  charges  the 
assault  to  have  been  made  at  the  said  city 
and  within  the  jurisdiction  of  the  said  hus- 
tinirs  court  of  the  city  of  Richmond.  H111.D: 
This  is  sufficient,  and  It  Is  not  necessary  to 
state  the  place  In  the  city  where  the  assault 
was  made.  Bacclgalnpo's  case,  807 

2   In  a  prosecution  under  sections  5  and  10 
of  the  "Moffet  Liquor  Law,"  the  Indictment 

alleges  that  the  principal  was  a  **bar- 
Q32    room  keeper,  and  a  "bar-room  •liquor 

dealer,"  but  does  not  allege  that  he 
was  ••licensed"  as  such.  On  motion  In  ar- 
rest of  judgment— HBI.D  :  The  Indictment  is 
fatally  defective.  Glaas'  case,  827 


One  assessment  of  $27.50  had  been  m%de 
upon  T*s  premium  note,  which  T  had  paid. 
A  second  assessment  of  the  same  amonnt  was 
made,  of  which  he  received  notice,  but  neg- 
lected to  pay  It  until  his  house  was  sonsumed 
by  fire.  He  then  offered  to  pay  the  assess- 
ment, bttt  the  company  refused  to  receive  it. 
Upon  the  evidence— Hki*d  :  The  ssiessmcnt 
was  properly  made  by  the  directors  of  the 
company,  and  T  having  failed  to  pay  It 
before  the  house  was  burned,  the  policy  is 
void. 

Southern  Mutual  Insurance  Co.  v 
Taylor,  743 

INTEREST. 

As  a  general  rule  the  committee  of  a  lu- 
natic Is  only  to  be  charged  simple  interest 
upon  the  balances  found  against  him  on  a 
settlement  of  his  accounts. 

Crlgler's  committee  v,  Alexander's 
ex'or,  674 


INSANITY. 

1.  Under  the  plea  of  not  guilty,  It  was 
competent  for  the  prisoner  to  set  up  the 
defence  of  Insanity  at  the  time  the  assault 
was  made  for  which  he  was  on  trial. 

Bacclgalupo's  case,  8^^ 

2  When  the  defence  of  Insanity  Is  relied 
on  by  a  prisoner,  the  burden  of  proof  Is  on 
him ;  and  It  is  not  sufficient  to  raise  a 
rational  doubt  on  the  subject ;  but  he  must 
satisfy  the  jury  that  he  was  Insane  at  the 
time  the  act  was  committed  for  which  he  is 
prosecuted.  We°»»  ^^ 

INSURANCE. 

T  insured  his  house  and  a  piano  In  the 
county  of  Franklin  for  $2,200  In  the  Southern 
Mutual  Insurance  Company  of  Richmond. 
He  paid  the  cash  premium  on  the  insurance, 
S44  and  gave  his  premium  note  for  »110.  By 
one  condition  of  the  policy,  and  also  in  his 
auplicatlon  for  the  Insurance,  it  is  provided, 
that  In  case  of  loss  or  damage  by  fire  or 
liirhtnlng.  If  any  assessment  on  the  premium 
note  of  the  assured  shall  remain  unpaid  and 
oast  due  at  the  time  of  such  loss  or  damage, 
the  policy  should  be  void  and  of  no  effect. 


JUDGMENTS. 

1.  The  judgment  of  a  court  of  competent 
jurisdiction  is  always  presumed  to  be  right ; 
and  a  party  in  the  appellate  court,  alleging 
error  In  the  court  below  must  show  It  in  the 
regular  way  In  the  record,  or  the  presump- 
tion in  favor  of  the  correctness  of  the  judg- 
ment wlU  prevail. 

Harman  V.  City  of  Lynchburg,  37 

^  Upon  bill  by  S  against  G  and  P  to 
aubject  the  land  of  G  to  satisfy  a  judgment 
recovered  against  G,  P  and  others,  It  appears 
and  was  so  decided  by  the  circuit  court  upon 
appeal  from  a  judgment  of  the  county  court 
on  a  scire  facias  to  revive  the  judgment, 
that  no  process  had  t>een  served  on  P,  and 
that  he  had  not  entered  his  appearance  in 
the  original  action,  and  the  scire  facias  was 
dismissed  for  a  variance  between  the  writ 
and  the  evidence.    Hbi^d  : 

1.  The  judgment  against  P  was  void  and 
a  nullity,  the  court  having  no  jurisdiction 
to  render  a  judgment  against  him,  he  not 
having  been  served  with  process,  or  ap- 
pearing In  the  cause. 

Gray  &  al.  v,  Stuart  &  Palmer,  351 

2.  The  judgment  against  G  Is  a  valid 
judgment ;    and  Is    not    affected    by    the 

judgment  of  the  circuit  court  dismiss- 
988    ing  the  scire  *faclas  for  a  variance 
between  the  writ  and  the  evidence. 

Idem,  351 

3.  Though  at  common  law  a  joint  judg- 
ment erroneous  as  to  one  most  be  reversed 
as  to  all ;  yet  In  this  case  the  judgment 
against  P  was  not  an  erroneous  judgment ; 
but  It  was  a  void  judgment,  and  a  nullltv. 

Idem,  351 

4.  There  ia  a  manifest  distinction  be- 
tween an  erroneous  judgment  and  a  void 
judgment.  The  fir»t  is  a  valid  judgment 
though  erroneous,  until  reversed,  provided 
It  is  the  judgment  of  a  court  of  competent 
jurisdiction.  The  latter  is  no  judgment  at 
all.  It  is  a  mere  nullity.  The  first  cannot 
be  assailed  In  any  other  court  but  an  sp- 
pellate  court     The  latter  may  be  assailed 
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in  any   conrt,  anywhere,  whenever   any 
claim  is  made,  or  rigfht  asserted  under  it. 

Idem,  351 

5.  The  bill  should  have  been  dismissed 
at  the  hearing:  in  the  court  below  as  to  P, 
and  that  court  having:  made  a  decree  8nt>- 
jectinff  G's  land,  and  having*  made  no 
decree  against  P,  upon  appeal  by  G  and 
P,  the  appellate  court  will  dismiss  the 
suit  as  to  P,  but  without  the  costs  of  the 
appeal  ;  but  will  amend  and  affirm  it  as  to 
G.  Idem,  aSl 

3.  Under  the  circumstances  of  this  case— 
Hbi«d  :  The  proof  is  sufficient  to  establish 
the  payment  of  a  debt  on  which  judgment 
had  been  rendered  and  execution  issued 
tweuty-three  years  before  the  filing  of  a  bill 
to  enforce  the  payment  of  the  judgrment. 

Brown,  adm'r,  v.  Campt>ell  A  als.,       402 

4.  Where  three  executions  have  been  issued 
upon  a  judgment  and  two  of  them  returned 
by  the  officer,  the  statute  of  limitations  is 
twenty  years  from  the  return  day  of  the 
execution  on  which  a  return  was  made. 

Idem,  402 

JUDICIAL  LOANa. 

Money  in  court  in  a  pending  cause  is  in 
1860  lent  out  under  an  order  of  the  court.  In 
1863  M,  the  borrower,  without  notice  to  the 
parties  claiming  the  funds,  petitions  the 
conrt  to  be  permittted  to  repay  the  money ; 
and  under  an  order  of  the  court  authorising 
it,  he  pays  the  money  into  court,  and  by  a 
subsequent  order  this  is  approved,  and  his 
bond  and  deed  of  trust  is  delivered  up  and 
released.  Hbld  :  That  the  money  being  in 
possession  of  the  court,  and  lent  out  under 
its  order,  and  the  payment  by  M  having  been 
authorised  by  the  court,  it  was  a  valid  pay- 
ment, though  made  in  Confederate  money 
when  that  money  was  at  a  discount  of  four 
to  one  of  gold. 

Taylor  &  al.  v.  Lancaster  &  als.,  1 

JUDICIAL  TENURES  OF  OFFICE. 

1.  A  judge  of  the  county  court  who  has  been 
elected  to  fill  a  vacancy  occasioned  by  the 
death  of  a  former  judge,  is  elected  for  a  full 
term  of  six  years,  and  not  for  the  unexpired 
term  of  the  former  judge.  And  this  is 
equally  true  of  judges  of  the  court  of  appeals 
and  the  circuit  courts. 

Meredith  ex  parte,  119 

Harrison  ex  parte,  119 

2.  Manchester  was  incorporated  as  a  city 
In  1874,  and  having  more  than  five  thousand 
inhabitants  was  entitled  to  have  a  judge  of 
its  hustings  court.  In  March,  1874,  C  was 
elected  and  qualified  as  judge  of  said  court. 

Hbld  :  That  this  being  the  first  judge 
934  *of  this  court,  under  the  Constitution 
C's  term  of  office  commenced  on  the 
1st  of  January,  1875,  and  would  continue 
untH  the  dlst  of  December,  1880  ;  and  he  was 
-under  the  Constitution  authorised  to  act  as 
judge  from  the  time  of  his  qualification  to 
the  commencement  of  his  term. 

Fisher  ex  parte..  232 

Fitsgerald  ex  parte.  232 


3.  In  December,  1874,  E  was  elected  by  the 
legislature  judg^e  of  the  county  conrta  of  G 
and  B  counties,  and  on  the  12th  of  the  same 
month  commissioned  as  such ;  the  commis- 
sion stating  that  he  was  elected  to  fill  the 
unexpired  term  of  his  predecessor.  In  De- 
cember, 1879,  W  was  elected  jndRe  of  the 
same  counties,  and  commissioned  as  anch  on 
the  20th  of  the  same  month.  Without  ob> 
jection  on  the  part  of  E,  W  entered,  at  once, 
upon  the  duties  of  the  office,  and  C  qualified 
as  an  attorney  and  practiced  in  both  of  the 
courts  over  which  W  presided,  nntil  the 
April  term,  1880,  when  the  court  of  appeals, 
having  decided,  that  the  terms  of  all  the 
county  judges  in  Virginia,  whether  elected 
to  fill  vacancies  or  not,  commenced  on  the 
1st  day  of  January  next  foUowing^  their  ap- 
pointments, and  were  for  the  full  term  of 
six  years,  as  fixed  by  the  Constitution,  £ 
appeared  and  protested  that  he  was  tlie  law- 
ful judge.  This  claim  W  refused  to  reoo^ 
nise,  principally  on  the  g^ronnd  that  £,  by 
acquiescing  In  the  assumption  of  the  offikM  by 
W,  and  becoming  a  practicing  attorney  in 
his  court,  held  an  office  incompatible  with 
the  office  of  judge,  and  by  this  conduct  had 
forfeited  and  abandoned  his  said  office.  Go 
quo  warranto  by  E  against  W — Hhij>:  E 
was  entitled  to  the  office,  and  the  fact  that 
he  only  yielded  to  the  legislative  and  execu- 
tive construction  of  the  Constitution,  nntil 
the  question  was  settled  by  the  supreme 
court  was  no  abandonment  or  forfeiture  of 
his  office. 

Bland  and  Giles  county  Judg^e  case,    443 
Efttes  v.  Edmondson,  sheriflF,  $10 

LICENSES. 

See  Taxes  and  taxation,  Nos.  4,  5,  6, 

7,  and 
Webber's  case,  443 

LIENS. 

1.  J's  devisees  and  W  are  tenants  in  com- 
mon of  a  hotel  property,  and  J's  executor 
and  W  agree  to  sell  the  property  at  public 
auction  ;  the  deferred  payments  to  be  secured 
by  separate  bonds  to  each  for  his  half  of  the 
purchase  money,  with  a  lien  retained  on  the 
real  property.  The  sale  is  made  and  W  be- 
comes the  purchaser,  but  refuses  to  execute 
the  contract.  J*s  executor  sues  W  for 
specific  execution  of  the  contract,  and  there 
is  a  decree  in  1868  in  his  favor  for  specific 
execution,  a  personal  decree  against  W  for 
the  amount  due,  and  for  a  sale  of  the  whole 
property.  Before  the  decree  W  sells  and 
conveys  his  moiety  of  the  property  to  M  who 
pays  the  purchase  money.  Upon  a  bill  by 
the  judgment  creditors  of  M  to  subject  his 
moiety  of  the  property  to  the  payment  of 
their  debts— Hbi^d  :  W  bought  at  the  sale 
but  J's  moiety  ol  the  property,  and  the  Uen 
of  J's  executor's  decree  only  extends  to  that 
moiety,  though  the  whole  property  was  sold 
under  the  decree. 

Johnson's  ex'or  v,  Nat.   Exchange 
Bank,  Richmond,  473 

2.  The  question  whether  a  vendor's  Uen 
reserved  in  a  dee^  ««  surrendered  is  one  of 
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intention  of  the  vendor  nnder  the  circam- 
stances  of  the  case. 

See  Vendor  and  Purchaser,  No.  1» 

and 

Coles  V.  Withers  A.  als.,  186 

98S    •LIMITATIONS  OF  ACTIONS. 

1.  See  Sheriffs,  No  1,  and 
Sage  V.  Dickinson  &  als.»  361 

2.  When  the  debt  of  a  trustee  for  persons 
nnder  disabilities  is  not  barred  by  the  statute 
of  limitations. 

See  Trusts  and  Trustees.  No.  4,  and 
Brown  &  als.  v,  Lambert's  adm'r 
ftals.,  256 

3.  Where  three  executions  have  been  issued 
upon  a  jttdgrment  and  two  of  them  returned 
by  the  officer,  the  statute  of  limitations  is 
twenty  years  from  the  return  day  of  the 
execution  on  which  a  return  was  made. 

Brown,  adm'r,  v.  Campt>ell  &  als.,      402 

4.  Where  on  a  creditor's  bill,  there  is  a 
decree  for  an  account  of  debts  the  statutes  of 
limitations  as  to  debts  ceases  to  run  from 
the  date  of  the  decree. 

Ewiniir'a  adm'r  &  als.  v,  Ferguson's 
adm'r  &  als.,  548 

5.  See  Seduction,  No.  3,  and 

Clem  V.  Holmes,  722 

LUNATICS. 

1.  As  a  general  rule  the  committee  of  a 
Innatic  is  only  to  be  charged  simple  interest 
upon  the  balances  found  against  him  on  a 
setlleaient  of  his  account. 

Crigler's  committee  v*  Alexander's 
ex'or,  674 

2.  A  committee  of  a  lunatic  who  qualified 
as  suish  in  1838,  and  continued  to  act  until  his 
death  in  1875  and  did  not  settle  his  accounts, 
is  not  entitled  to  commissions  on  his  receipts 
from  1838  to  1859 ;  and  the  statute  of  March 
3,  1867,  Code  of  1873,  ch.  128,  %  9,  is  not 
retrospective  in  its  operation,  and  therefore 
the  court  has  no  authority  to  allow  said  com- 
misidons  under  that  act.  Idem,  674 

MUNICIPAL  CORPORATIONS. 

See  Corporations,  and  Equity  Juris- 
diction and  Relief,  No.  1. 

MURDER. 

1.  B  and  L  are  jointly  indicted  for  the 
murder  of  S.  On  the  trial  of  L  the  jury  find 
him  guilty  of  murder  in  the  second  degree, 
and  the  court  refuses  to  grant  L  a  new 
trial,  and  enters  a  judgment  on  the  verdict* 
Upon  the  evidence— Hei^d  :  That  L  had  no 
part  in  the  killing,  either  as  acting  or  advis- 
ing, or  countenancing  it,  and  therefore 
though  present  at  the  time  he  is  not  guilty 
of  any  offence. 

Lee  Reynold's  case,  834 

2.  M  and  two  others  are  indicted  for  mur- 
der in  the  county  court  of  L,  and  on  their 
arraignment  they  elect  to  be  tried  in  the 
circuit  court.  A  writ  of  venire  is  issued  by 
the  county  court  for  the  summoning  of  a 


jury,  returnable  to  the  circuit  court,  and  the 
24  men  selected  by  the  county  court  are 
summoned  to  the  circuit  court.  On  the 
motion  of  the  prisoner  this  venire  is  quashed 
by  the  circuit  court,  and  the  court  directs 
another  venire  of  24  to  be  summoned,  and 
names  the  24  summoned  on  the  first  venire. 
Hbi«d  :  The  directing  the  same  24  men  to  t>e 
summoned  is  not  error. 

Albert  MitcheU's  case,  845 

3.  Upon  the  trial  of  a  i^isoner  for  murder, 
he  twice  makes  a  confession,  both  of  which 
are  admitted  in  evidence.  There  is  very 
little  doubt  that  the  first  confession  was 
made  without  any  promise  or  threat  to  in- 
duce it ;  and  there  is  no  doubt  the  last  was 
so  made.  Hbi^d  :  The  evidence  was  admis- 
sible. Idem,  84S 

4.  Upon  the  evidence  in  this  case,  three 
persons  go  together  to  rob  a  store.  One,  M, 
is  posted  some  distance  from  the  house  to 
watch  ;  and  the  other  two  obtain  admittance 
into  the  store-house,  kill  the  owner,  and  rob 
the  store,  and  M  shares  the  booty.     Hbi^u  : 

M    is    principal    in    the    first   degree 

936    *of  the  crime  of  murder,  and  may  be 

punished  with  death.     Idem,  845 

5.  Upon  an  indictment  of  M,  a  man  of 
color,  for  murder,  he  is  not  entitled  to  have 
a  mixed  jury.  Idem,  845 

6.  Upon  the  evidence  in  this  case  the 
prisoner  was  guilty  of  murder  in  the  first 
degree. 

Nelson  Mitchell's  case,  872 


7.  There  was  no  doubt  that  the  prisoner 
intended  to  kill  the  deceased,  and  that  he 
struck  the  fatal  blow  when  the  deceased  was 
endeavoring  to  escape  from  him,  and  the  blow 
was  in  the  back  of  the  deceased;  and  the  only 
questions  were  whether  the  striking  the 
prisoner  with  a  heavy  stick  to  resent  an 
insult  offered  to  him  was  a  sufficient  provo- 
cation to  justify  the  killing  of  the  deceased 
in  the  manner  in  which  it  was  done,  and 
whether  the  prisoner  did  not  provoke  the 
attack  upon  himself  that  he  might  have  an 
excuse  for  killing  the  deceased.  And  the 
jury  having  found  the  prisoner  guilty  of 
murder  in  the  first  degree,  and  the  county 
judge  who  presided  at  the  trial,  and  the 
judge  of  the  circuit  court  of  the  countv, 
having  refused  to  grant  a  new  trial,  this 
court  seeing  there  is  evidence  to  warrant  the 
verdict,  will  not  set  it  aside. 

Idem,  872 

8.  To  constitute  a  willful,  deliberate  and 
premeditated  killing,  constituting  murder  in 
the  first  degree,  it  is  not  necessary  that  au 
intention  to  kill  should  exist  for  any  partic- 
ular length  of  time  prior  to i^fe  actual  killing; 
it  is  only  necessary  that  said  intention 
should  come  into  existence  for  the  first  time, 
at  the  time  of  such  killing,  or  any  time  pre- 
viously. 

Wright's  case,  880 

NEGLIGENCE. 
What  is  not  negligence  in  proceedings  to 
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I'ecover  a  debt  by  an  administrator  of  hia 
Goaosel. 

8ee  Executor,  and  Adniniatratort, 
No.  1,  and 

Tanner  v,  Bennett's  adm*r,  251 

NEGOTIABLE  INSTRUMEUirTS. 

1.  B  the  payee  of  a  neg-otiable  note  of  N 
payable  at  the  E  bank,  endorsed  his  name 
on  it  and  put  it  in  the  bank  for  collection. 
It  was  not  paid  at  maturity,  and  B  withdrew 
the  note,  and  after  holding:  it  for  some  years, 
and  after  the  E  bank  had  ceased  to  exist,  he 
transferred  it  to  H,  writing  over  his  name 
the  words  "protest  waived."  H  failinir  to 
obtain  payment  of  the  note  from  N  broui^ht 
his  action  against  B  to  hold  him  responsible 
upon  his  endorsement  of  the  note.     Hei«d  :. 

1.  When  B  put  his  name  on  the  back  of 
the  note  it  was  only  for  its  collection,  and 
he  was  still  the  owner  of  it.  And  when  he 
transferred  the  note  to  U  his  endorsement 
most  be  considered  as  of  that  date. 

Broun  v.  Hull,  survivor,  23 

2.  The  endorsement  of  an  overdue  note 
does  not  relate  back  to  the  date  of  the  note; 
but  as  a  new  and  independent  contract 
only  takes  efifect  from  the  time  it  is  made, 
and  must  be  determined  by  the  laws  and 
circumstances  then  existing*. 

Idem,  23 

3.  The  E  bank  having  ceased  to  exist 
when  B  transferred  the  note  to  H,  it  was 
not  at  the  time  of  the  transfer  a  negotiable 
note  payable  at  a  bank,  and  under  the 
statute.  Code  of  1873,  ch.  141,  g  7,  B  was 
not  responsible  as  endorser  of  the  note, 
but  only  as  assignor  or  guarantor. 

Idem,  23 

4.  As  assignee  of  the  note  H  was  not 
under  any  obligation  to  make  demand  upon 

the  maker,  and  give  notice  of  non- 
937        payment  to  B  ;  *but  he  was  bound 

to  exercise  due  diligence  in  suing  the 
maker  and  obtaining  judgment  and  execu* 
tion  against  him,  as  a  condition  precedent 
to  his  recourse  against  B,  unless  the  maker 
was  notoriously  insolvent.  And  B  had  the 
right  to  show  that  H  had  not  used  due  dili- 
gence, and  that  the  maker  was  not  noto- 
riously insolvent.  And  he  had  a  right  to 
show  that  at  the  time  of  his  transfer  of  the 
note  to  H  the  E  bank  had  ceased  to  exist. 
Idem,  23 

2.  B  as  maker  and  R  and  C  as  endorsers 
make  two  notes  each  for  $1,000,  which  are 
discounted  at  the  E  &  A  bank,  and  the  pro- 
ceeds go  to  the  credit  of  B.  The  notes  are 
discounted  much  on  the  faith  of  a  deed  of 
trust  by  which  C  and  wife  conveyed  to  A  a 
tract  of  land  in  trust  to  secure  to  the  bank 
the  payment  of  the  notes,  with  the  following 
covenant— And  it  is  expressly  covenanted  and 
agreed,  that  upon  the  default  of  payment  of 
either  of  said  notes,  or  any  part  thereof,  the 
said  A  shall  upon  the  request  of  the  president 
or  other  authorized  officer  of  the  said  E  & 
A  bank,  after  giving  thirty  days*  notice, 
Ac,  proceed  to  sell  at  public  aucMon  the 
property  hereby  conveyed  for  cash,  or  so 


much  as  shaU  be  necessary  to  defray  tiie 
expenses.  Ac.,  and  pay  off  and  diocharffe  anj 
part  of  the  sum  of  6,000  hereby  aecored  to 
be  paid  then  remaining  unpaid  ;  aad  foe  the 
remainder,  &c.  The  notes  were  ni»t  p«ld  at 
maturity  ;  and  were  not  protested,  nor  waa 
there  any  notice  to  the  endorsers.     Hxi,d  : 

1.  The  deed  of  trust  with  the  coTenaat 
therein,  bound  C  to  the  extent  of  the  tmst 
subject,  though  there  was  no  protest  or  no- 
tice to  the  endorsers. 

Cardwell  v,  Allen,  trustee  St  als.«  160 

2.  The  bank  was  not  l>onnd  to  ffiTe  no- 
tice to  R,  so  as  to  hold  him  liable,  in  order 
to  hold  C  liable.  Idem,  160 

3.  In  this  C  repeatedly  applied  to  officen 
and  directors  of  the  bank  for  a  postponcmeot 
of  the  sale  of  the  land  under  the  deed  of 
trust,  promising  to  pay  the  debt,  and  never 
objected  that  the  note  had  net  t>een  protested 
or  that  notice  had  not  been  given  him.  Hsu>: 
He  must  be  presumed  to  have  known  when 
he  applied  for  delay  of  the  sale,  and  made 
the  promises  to  pay,  that  the  notes  had  not 
been  protested.  Idem,  160 

4.  A  check  upon  a  bank  implies  that  it 
was  given  in  payment  of  a  debt  dne  by  the 
drawer  to  the  party  ^n  whose  favor  it  ii 
drawn,  or  for  money  loaned  by  the  latter  to 
the  former  at  the  time  of  the  execution  of 
said  check ;  and  though  such  implication 
may  be  repelled  by  evidence  that  the  check 
was  not  so  given,  but  was  in  fact  given  for  a 
loan  by  the  drawer  to  the  payee,  snch  evi- 
dence being  in  conflict  with  the  appareat 
purport  of  the  transaction,  ought  to  be  v^iy 
strong  to  repel  the  said  implication,  sad  to 
establish  the  contrary  fact. 

Terry  v.  Ragsdale,  342 

5.  To  invalidate  the  title  of  the  holder  of 
a  negotiat>le  instrument,  endorsed  in  blank, 
acquired  in  due  course  of  trade,  and  before 
maturity,  it  is  not  sufficient  to  show  circam- 
stances  in  the  acquisition  of  the  note  affect- 
ing the  holder  with  mere  suspicion,  or  that 
he  was  guilty  of  gross  negligence  ;  but  it  It 
necessary  to  show  that  he  was  Rnilty  of 
fraud.  This  is  not  proved  against  the  hold- 
ers of  the  note  in  this  case. 

Frank  &  Adler  v.  Lilienfe!d  &  sis.,     377 

6.  See  Husband  &  Wife,  No.  4,  and 

Idem,  377 


938 


•NOTICE. 


1.  What  is  or  is  not  sufficient  notice 
of  an  undocketed  lien,  by  an  agent  or  tmr 
tee  to  affect  hU  principal. 
See  Decreea,  No.  3,  and 
Johnson's  ex'or  v.  Nat.  Exch.  Bank, 
Richmond,  473 

2.  When  notice  by  a  surety  in  a  bond  to 
the  obligee  to  sue  upon  it  will  not  release  the 
surety. 

See  Principal  and  Surety,  Nos.  5, 6, 

and 
Davis'  adm'r,  for,  Ac,  v.  Snead  A 
als.,  705 

NOVATION  OF  DEBT. 
1.  A  mere  change  of  securities  of  equal 
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diipiit  J  is  not  a  novation  of  a  debt  unless 
plainly  so  intended  bj  the  parties. 

Coles  V,  Withers.  186 

2.  A  railroad  company  gives  a  bond  for  the 
interest  due  on  one  of  its  bonds.  This  is  not 
a  novation  of  the  debt. 

Gilbert  v.  Wash.  City,  Va.  Midi,  and 
Great  South.  K.  R.  Co.,  586 

OFFICERS. 

'    1.  An  attorney -at-law  is  not  an  officer. 

Bland  and  Giles  County  judge  case.  443 
2.  An  office  is  terminated  proprio  vigore, 
by  resignation,  expiration  of  term,  and 
removal  by  competent  authority.  But  in 
other  cases  the  office  is  not  determined  ipso 
facto  by  the  occurrence  of  the  cause.  There 
mu^t  be  a  judgment  of  amotion  after  judicial 
ascertainment  of  the  fact,  which  may  be  by 
indictment  or  information,  by  writ  of  quo 
warranto,  or  by  impeachment. 

Idem.  443 

PARTNERS  AND  PARTNERSHIP. 

In  an  action  against  a  surviving  partner 
upon  a  transaction  in  which  the  deceased 
partner  was  the  acting  party,  the  plainti£f 
introduces  the  defendant  as  a  witness. 

The  defendant  so  introduced  t>ecomes  a 
competent  witness  in  the  cause ;  but  this 
does  not  render  the  plaintiff  a  competent 
witness. 

Terry  v^  Ragsdale,  342 

PAYMENTS. 

1.  When  payments  of  loan  made  under  the 
order  of  the  court  will  be  valid. 

See  Judicial  Loans,  No.  1,  and 

Taylor  &  al.  v,  Lancaster  &  als.,  1 

2.  How  payments  shall  be  applied  where 
several  debts  have  been  united  in  one. 

See  Vendor  and  Purchaser,  No.  1,  and 
Coles  V.  Withers  &  als.,  186 

3.  How  proceeds  of  land  should  be  applied 
to  the  relief  of  several  sureties. 

See  Principal  and  Surety,  No.  2,  and 
Harnsberger    &    als.   v,   Yancey  & 
als..  527 

PLEADINGS  AT  LAW. 

1.  In  acttotis  for  damages  for  an  assault* 
See  Actions,  No.  1,  and 
Daingerfield  v,  Thompson,  136 

2.  In  action  by  a  father  for  the  seduction 
of  his  daughter. 

See  Seduction,  No.  1,  and 

Clem  V.  Holmes,  722 

PLEADINGS  IN  EQUITY. 

1.  Parties  having  obtained  decrees  against 
their  debtor  M  in  a  suit  pending  in  the 
county  court,  and  he  having  become  bank- 
rupt, may  bring  another  suit  in  the  circuit 
court  against  the  administrator  and  heirs  of 
bis  surety  E,  to  subject  the  real  estate  of  the 
•ttrety  to  satisfy  their  debts. 

Ewing's  adm'r  &  als.,  v.  Ferguson's 
adrn'r^Eals.,  548 


2.  Though  the  bill  in  such  case  only  sets 
up  their  claims,  and  seeks  payment  of  them, 
and  does  not  purport  to  be  a  creditor's  bill, 

it    is    to    be    so    treated,    and    other 
939    'creditors  of  E  may  come  in  by  peti- 
tion and  be  made  parties  plaintiffs  in 
the  cause,  and  there  may  be  a  decree  for 
account  of  debts  in  the  case. 

Idem,  548 

3.  The  bill  having  been  dismissed  on 
demurrer,  but  leave  given  to  file  an  amended 
bill,  the  amended  bill  is  not  a  departure  from 
the  original  bill,  because  some  of  the  original 
plaintiffs  do  not  unite  in  it.     Idem.  548 

4.  The  amended  bill  being  filed  in  the 
name  of  some  of  the  original  parties  and  of 
the  creditors  who  had  come  in  by  petition, 
and  only  setting  out  more  fully  the  nature  of 
their  claims  and  the  character  of  the  bill  as 
a  creditor's  b^ll,  is  not  a  departure  from  the 
original  bill,  but  is  a  valid  amended  bill. 

Idem,  548 

POWERS. 

R  by  his  will  gives  to  his  wife  E  for  life 
certain  real  estate,  with  power  of  appoint- 
ment by  deed  or  will  among  their  descend- 
ants, so  that  not  more  than  one-half  shall  be 
given  to  any  one.  If  she  does  not  appoint  it 
shall  pass  to  his  children.  By  a  codicil  he 
gives  her  permission  to  sell  and  reinvest  in 
other  lands  upon  the  same  trusts,  but  adds — 
but  subject  to  the  following  qualification,  that 
is  to  say— that  whatever  she  shall  by  will,  deed 
or  otherwise  give  beneficially  to  any  of  my 
descendants,  the  same  shall  be  not  given  ab- 
solutely to  such  descendant  or  descendants 
so  as  to  be  under  his  or  her  control,  but  given 
in  trust  to  him  or  her,  and  in  case  of  a  female 
to  her  sole  and  separate  use.  E  by  her  will 
gives  the  property  to  twenty  of  her  grand- 
children, though  in  very  unequal  proportions, 
directs  the  land  shall  not  be  sold  for  six  years, 
that  her  executor  shall  hold  it  in  the  mean- 
time, and  when  sold  he  shall  divide  the  pro- 
ceeds of  sale,  and  invest  the  portion  of  each 
for  him  or  her,  and  pay  it  to  each  one  on  his 
or  her  arrival  at  the  age  of  twenty-one  years. 
Hbi«d  : 

1.  That  the  will  and  codicil  of  R  required 
the  provision  made  by  E  under  the  power 
vested  in  her,  for  her  grandchildren,  should 
be  in  trust  for  the  several  beneficiaries^ 
and  for  the  separate  use  of  the  females ; 
that  the  power  vested  in  the  executor  by  her 
will  which  must  terminate  as  to  each  one 
as  he  or  she  arrived  at  the  age  of  twenty- 
one  years,  did  not  constitute  him  such  a 
trustee  for  the  grandchildren  as  satisfied 
the  will  and  codicil  of  R;  and  that  the  ap- 
pointment was  therefore  invalid. 

Morris'  ex'or  v.  Morris  &  als.;  51 

2.  It  is  not  a  case  of  the  defective  execu- 
tion of  the  power,  which  a  court  of  equity 
will  remedy.  Idem,  51 

PRACTICE  AT  COMMON  LAW. 

1.  When  exception  is  taken  to  the  admis- 
sion or  exclusion  of  evidence,  or  the  granting 
or  refusing  of  instructions,  or  indeed  to  any 
other  ruling  of  the  court  t>elow  at  the  trial, 


V  R,  33  Grat— 42 


ess 


8SGRATT. 


Virginia  Refokts,  Annotated. 


INDEX 


the  bill  should  be  so  framed,  bj  the  insertion 
of  proper  matter  as  to  make  the  eiror,  if 
an  J,  apparent ;  otherwise  the  exception  will 
generally  be  nnayailing. 

Harman  v.  City  of  Lynchbnrg,  37 

2.  In  ejectment,  the  same  jury  which  tried 
the  case  on  its  merits  was  allowed,  without 
objection  from  either  side,  to  fix  the  value  of 
the  land,  the  rents  and  profits  thereof,  and 
the  value  of  the  improvements  claimed  by 
the  defendant.  It  is  too  late  after  verdict  to 
object  to  this  action  of  the  court. 

Carr  v.  Porter  &  als.,  278 

3.  In  an  action  of  trespass  on  the  case  for 

assault  and  battery,  the  defendant, 
840    under  the  general  issue,  *may  give  in 

evidence  matters  which  merely  go  to 
the  quantum  of  damages,  by  way  of  pallia- 
ting the  off t nee. 

Davis  &  als.  v.  Franke,  413 

4.  While  it  is  true,  that  where  the  defend- 
ant in  such  action  relies  upon  provocation  as 
a  defence,  he  is  limited  to  such  recent  acts 
as  will  raise  the  presumption  that  the  assault 
was  committed  in  heat  of  blood,  excited  by 
the  conduct  or  declarations  of  the  plaintiff ; 
yet  where  the  plaintiff  makes  the  offensive 
acts  or  declarations  committed  or  said  by 
him  long  anterior  to  the  assault,  a  part  of 
the  res  gestae,  by  repeating  or  alluding  to 
them  at  the  time,  in  the  manner  which  indi- 
cates a  repetition,  renewal  of,  or  persistence 
in  them,  they  are  admissible  in  evidence  on 
behalf  of  the  defendant :  and  this  is  so,  even 
where  one  of  the  acts  of  the  plaintiff  was  a 
libel  against  the  defendant,  for  the  publica- 
tion of  which  the  defendant  had  already  re- 
covered damages. 

Idem,  413 

5.  In  a  joint  action  of  trespass  against 
several  defendants,  it  is  competent  to  show 
a  provocation  received  by  only  one  of  them. 

Idem,  413 

6.  Where  the  object  of  testimony  offered  is 
to  impeach  a  witness  by  proof  of  statements 
prtrionsly  made  inconsistent  with  his  testi- 
mony on  the  trial ;  or  to  discredit  him,  by 
proof  of  an  attempt  to  fabricate  testimony  ; 
the  foundation  for  such  impeaching  or  dis- 
crediting testimony  must  be  first  laid  by  an 
examination  of  the  witness  sought  to  be 
iflipeached,  with  reference  to  such  incon- 
sistent statements  or  improper  conduct,  and 
these  rules  are  as  applicable  where  a  plaintiff 
is  the  witness  sought  to  be  impeached  as  in 
other  cases.  Idem,  413 

7.  A  witness  is  asked  if  he  knew  the 
general  character  of  the  plaintiff  for  truth 
and  veracity?  and  replies,  that  he  had  known 
him  six  or  seven  years,  and  knew  his  gen- 
eral character  for  truth  and  veracity  as 
well  as  any  other  man's  character  against 
whom  he  had  never  heard  anything  alleged. 
That  he  had  never  heard  plaintiff's  character 
called  in  question.  This  was  proper  evidence 
to  go  to  the  jury.  Idem,  413 

8.  A  plaintiff,  for  the  purpose  of  sustain- 
ing his  character  for  truth  and  veracity,  in- 


troduced a  witness  who  had  lived  near  hiai, 
and  who  testified  that  he  had  never  bcsid 
anything  against  his  veracity  nntil  this  aad 
a  former  suit  by  one  of  the  defendanu 
against  plaintiff  had  t>een  inotitnted.  On 
cross-examination,  defendant  asked  witaen, 
*'if  he  had  not  heard  a  number  of  plaintiff*t 
neigh t>ors  testify  in  both  suits  that  tber 
were  acquainted  with  plain tifiTs  character 
for  truth  and  veracity  ;  that  It  was  bad,  and 
they  would  not  t>elieve  him  on  oath  ?"  Tbe 
answer  to  this  question  was.  on  motioo  of 
the  plaintiff,  properly  excluded  from  tbe 
jury.  Idem.  413 

9.  Plaintiffs  in  ejectment  claim  nnder  a 
possession  taken  by  D  in  1792  nnder  claim 
of  title,  and  a  continued,  unintermpted,  noto- 
rious, possession  by  parties  claiming  nsdcr 
D,  the  party  first  taking  the  possesaiM. 
The  defendants  entered  upon  the  land  only 
a  few  years  before  the  action  was  ooa- 
menccd,  not  even  under  color  of  title,  aad 
they  seek  to  set  up  an  outstanding  title  ia 
another  ;  and  for  this  purpose  rely  upon  a 
deed  executed  in  1792  by  S,  the  original 
patentee  of  the  land,  containing  10*000  acres, 
including  the  land  claimed  by  the  plaintiffs, 
and  is  a  part  of  the  tract  of  340,000  acres, 
conveyed  by  S  to  his  granteea,  excepting  io 
the  conveyance  50.000  acres,  which  he  had 
sold  to  D.  Held  :  That  after  the  long  pos- 
session by  D  and  those  claiminic  under  him, 
although  the  language  of  the  exceptioo 
may  not  amount  to  a  conveyance  of  the  land 

to  D,  as  against  S  if  he  or  persom 
841     claiming  *uader  him  were  the  parties, 

a  conveyance  to  D  would  be  presumed : 

and  so  it  will  be  as  against  these  defendaati. 

Carter  A  ala.  v.  Robinett  A.  als.,  429 

10.  An  office  is  terminated  proprio  vigore, 
by  resignation,  expiration  of  term,  and 
removal  by  competent  authority.  But  ia 
other  caaes  the  office  is  not  determined  ipso 
facto  by  the  occurrence  of  the  canae.  There 
must  be  a  judgment  of  amotion  after  judicial 
ascertainment  of  the  fact,  which  ma j  be  by 
indictment  or  Information,  by  writ  of  qns 
warranto,  or  by  impeachment. 

Bland  and  Giles  County  Judgre  case,  443 

11.  The  writ  of  quo  warranto  is  not  abol- 
ished in  Virginia,  and  the  circuit  oonrts  ba?e 
jurisdiction  of  the  same.  Idem,  443 

12.  W  having  waived  the  filingr  of  an  infor 
mation  in  the  court  below,  cannot  be  heard  to 
complain  of  any  irregularity  on  this  grooad 
in  the  appellate  court.  Idem,  443 

13.  A  motion  for  a  continuance,  is  one 
addressed  to  the  sound  discretion  of  the  tiy^ 
ing  court,  under  all  the  circumstances  of  the 
case,  and  its  action  will  not  t>e  reversed  by 
the  appellate  court  unless  it  appears  plainly 
erroneous.  Idem,  443 

14.  A  creditor  having  two  remedies  may 
pursue  both  at  the  same  time  ;  but  he  caa 
have  but  one  satisfaction. 

Asberry's      adm'r    v.     Aaberrj's 
adm*r,  463 

15.  See  Seduction,  Nos.  1,  5,  3,  and 
Clem  V,  Holmes,  722 
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PRACTICE  IN  CHANCERY. 

1.  The  answer  of  the  defendant  in  which 
no  reference  is  made  to  a  commissioner's 
report,  will  not  be  regarded  as  an  exception 
to  said  report;  and  where  there  are  no  errors 
on  the  face  of  the  report,  and  no  exceptions 
taken  thereto  in  the  court  below,  they  can- 
not be  taken  for  the  first  time  in  the  appel- 
late court. 

Simmons  v.  Simmons*  adm'r,  451 

2.  With  the  answer  of  a  defendant  a  bond 
of  the  p1aintifif*s  decedent  is  filed.  The 
plaintiff  filed  no  replication,  but  pleaded  non 
e>t  factum  to  the  bond  filed  with  the  answer. 
On  the  evidence  being  heard,  the  court  below 
decided  that  the  bond  Was  not  the  deed  of 
the  plaintiff.  Hbi«d  :  While  it  was  irregular 
and  improper  to  have  allowed  a  plea  to  have 
been  filed  to  an  answer,  and  the  proper 
course  wss,  for  the  plaintiff  to  have  filed  a 
fireneral  replication  to  the  answer,  accom- 
panied by  an  affidavit,  putting  in  issue  the 
execution  of  the  bond,  which  would  have 
been  sufficient  to  require  the  defendant  to 
prove  such  execution,  yet,  as  the  plea,  which 
was  sworn  to,  can  be  now  treated  as  an  affi- 
davit, as  the  parties  took  issue  on  it,  and 
testimony,  and  the  appellant  has  not  been 
piejudiced  by  the  irregular  proceedings  and 
trial  on  said  plea  as  such,  the  decree  will  not 
now  be  reversed  for  such  irregularities,  sub- 
stantial justice  having  been  done  between 
the  parties.  Idem,  451 

3.  Without  evidence  of  any  preceding 
executory  agreements  between  the  parties, 
or  any  evidence  of  the  time  of  the  delivery 
of  the  deeds,  except  what  may  be  inferred 
from  their  dates,  P,  a  judgment  debtor,  by 
one  deed  (dated  January  1,  1860,  acknowl- 
edged February  1, 1860,  and  recorded  April 
13,  I860,)  conveyed  one  tract  of  land  to  H, 
and  by  another  deed  (dated  February  1, 1860, 
acknowledged  February  1, 1860,  and  recorded 
February  24,  I860,)  conveyed  another  tract 
to  B.  In  proceedings  to  subject  both  tracts 
to  the  payments  of  judgments  obtained 
against  P,  pi  ior  to  either  deed— Held  :  The 

tract  to  B  was  the  last  aliened,  and, 
942    therefore,  under  *%  10,  ch.  182  of  the 

Code  of  1873,  first  liable  to  satisfy  the 
judgments. 

Harman     Sl     als.      v,     Oberdorfer 

&  als.,  497 

4.  Where  several  lots  of  land  are  sold  on 
the  same  day,  on  the  same  terms,  to  several 
parties,  all  of  whom  are  immediately  put  in 
possession  under  the  same  agreement  as  to 
the  deeds  conveying  the  lots,  and  the  trust 
deeds  to  secure  the  purchase  money — al- 
though the  deeds  conveying  them  are  really 
delivered  and  recorded  at  different  times— 
they  will  all  be  regarded  as  '^alienations," 
within  the  meaning  of  the  statute  (ch.  182, 
g  10,  Code  1873),  as  of  the  same  day  (day  of 
sale);  and  in  subjecting  them  to  the  payment 
of  a  judgment  docketed  against  a  vendor  at 
the  time  of  the  sale,  each  lot  must  bear  its 
proportion,  according  to  their  relative  values 
on  the  day  of  sale,  and  subj<*cted  in  accord- 
ance with  the  principles  of  Horton  v.  Bond, 
28  Gratt,  815.  Idem,  497 


5.  Parties  having  obtained  decrees  against 
their  debtor  M  in  a  suit  pending  in  th« 
county  court,  and  he  having  become  bank- 
rupt, may  bring  another  suit  in  the  circuit 
court  against  the  administrator  and  heirs  of 
his  surety  E,  to  subject  the  real  estate  of  the 
surety  to  satisfy  their  debts. 

E wing's  adm*r  &  als.  v,  Ferguson's 
adm'r  &  als.,  548 

6.  Though  the  bill  in  such  case  only  sets  up 
their  claims,  and  seeks  payment  of  them,  and 
dees  not  purport  to  be  a  creditor's  bill,  it  is  to 
be  so  treated,  and  other  creditors  of  E  may 
come  in  by  petition  and  be  made  parties 
plaintiffs  in  the  cause,  and  there  may  be  a 
decree  for  account  of  debts  in  the  case. 

Idem,  548 

7.  The  bill  having  t>een  dismissed  on  de- 
murrer, but  leave  given  to  file  an  amended 
bill,  the  amended  bill  is  not  a  departure  from 
the  original  bill,  because  some  of  the  origi- 
nal plaintiffs  do  not  unite  in  it. 

Idem,  548 

8.  The  amended  bill  being  filed  in  the  name 
of  some  of  the  original  parties  and  of  the 
creditors  who  had  come  in  by  petition,  and 
only  setting  out  more  fully  the  nature  of 
their  claims  and  the  character  of  the  bill  as  a 
creditor's  bill,  is  not  a  departure  from  the 
original  bill,  but  is  a  valid  amended  bill. 

Idem,  548 

9.  One  of  the  debts  set  up  by  one  of  the 
petitioning  creditors  was  evidenced  by  a 
negotiable  note  and  to  this  debt  the  statute  of 
limitations  was  pleaded.  Hbi,d:  The  statute 
of  limitations  ceased  to  run  against  all  debts 
of  the  debtor  from  the  date  of  the  decree  for 
an  account:  and  the  note  not  having  t>een 
barred  at  that  date,  the  statute  does  not 
apply  to  it.  Idem,  548 

10.  The  heirs  of  E  t>eing  infants,  though 
their  guardian  was  a  party  and  answered, 
they  were  entitled  to  be  defended  by  a  guard- 
ian ad  litem,  and  although  one  waa  appointed 
for  them,  and  there  was  a  paper  purporting 
to  be  an  answer  found  among  the  papers  of 
the  cause,  yet  as  it  did  not  appear  that  it  had 
been  filed,  it  was  error  to  decree  the  sale  of 
the  infant's  land,  without  an  answer  filed  by 
guardian  ad  litem.  Idem,  548 

11.  The  real  estate  of  E  had  been  purchased 
by  him  from  M,  the  principal  debtor  in  the 
claims  set  up  against  E's  estate,  and  there 
were  some  grounds  for  supposing  that  at  the 
time  of  the  sale  and  conveyance  to  E,  M  had 
other  unencumbered  land  which  he  after- 
wards sold.  It  was  error  to  decree  the  sale  of 
E*s  land  to  pay  the  debts  of  M,  until  a  full 
enquiry  was  had  whether  there  was  not  real 
estate  held  by  M  at  the  time  of  his  sale  to  E 
which  was  primarily  liable  to  pay  these  debts 
for  which  E  was  liable  as  M's  surety. 

Idem,  543 

12.  By  deed  bearing  date  the  i5th  of 
October,  1863,  Mrs.   G,  in  consideration  of 

$10,(XX),  for  which  S  executes  his  bond 
048    to  G,  conveys  *a  tract  of  land  to  S 

reserving  in  the  deed  a  vendor's  lien. 
G  marries  H,  and  H  obtains  from  S  a  new 


655 


8SGRATT. 


Virginia  Reports,  Annotated. 


INDEX 


bond  for  th«  principal  and  interest,  and  in 
October,  1868,  recoyert  a  judgrment  against 
8  for  the  amount.  8,  who  owned  a  number 
of  tracts  of  land,  after  the  judgment,  con- 
veys the  lands  to  different  purchasers;  and 
among  them  by  deed  dated  22d  of  May,  1877, 
S  conveyed  to  R  the  land  purchased  of  G  ; 
and  R  in  this  deed  bound  himself  to  pay  the 
debt  of  S  to  G.  By  deed  dated  May  3,  1878, 
S  conveyed  all  his  lands  including  the  land 
bought  of  G  to  L  in  trust  to  secure  a  number 
of  his  creditors  stating  their  debts  as  about 
a  certain  sum.  In  August,  1878,  H  files  his 
bill  to  subject  the  lands  owned  by  S  at  the 
date  of  his  judgment  or  afterwards  acquired 
to  satisfy  his  judgment.  Hbi^d  :  The  land 
conveyed  by  G  to  S,  and  by  him  conveyed  to 
R  is  to  be  first  sold  to  satisfy  the  judgment 
of  H. 

Shultz  &  als.  V.  Hansbrough  &  als.,    567 

13.  The  commissioner  who  was  directed  to . 
take  an  account  of  the  debts  of  8  and  their 
priorities,  and  of  the  lands  of  8  and  to  whom 
and  when  aliened,  after  stating  certain 
judgments,  and  debts  secured  by  specific 
liens,  reports  that  the  debts  secured  by  the 
deed  to  L  were  not  presented  before  him, 
and  he  does  not  report  them.  Hbi^d  :  The 
report  should  be  recommitted  to  the  commis- 
sioner to  take  an  account  of  said  debts  ;  and 
it  was  error  to  make  a  decree  for  the  sale 
of  the  lands  of  8  before  this  account  was 
taken.  Idem,  567 

14.  For  the  principles  upon  which  a  court 
of  equity  proceeds  upon  a  bill  filed  for  the 
sale  of  a  debtor's  lands,  for  the  payment  of 
his  debts. 

8ee  the  opinion  of  Burks,  J. 

Idem,  567 

15.  The  answer  of  a  defendant  to  specific 
interrogatories  in  a  bill,  are  evidenced  for 
him;  and  its  statements  must  be  taken  as 
against  the  plain  tiff  as  true  unless  overcome 
by  the  requisite  proof.  Idem,  567 

16.  8ee  Railroad  Companies,  passim. 

17.  On  a  bill  by  a  creditor,  secured  by  a 
deed  of  trust,  to  subject  real  estate  to  the 
satisfaction  of  his  debt,  the  party  in  posses- 
sion claims  to  t>e  a  purchaser  for  value  with- 
out any  knowledge  of  the  deed.  The  lien 
being  enforced,  the  party  in  possession  may 
be  allowed  for  his  permanent  improvements 
upon  the  land,  but  he  must  account  for  the 
rents  and  profits  as  an  offset  to  his  claim. 

Wood's  ex*or  &  als.  v.  Krebbs,  685 

18.  The  deed  of  trust  provides  for  a  sale 
for  cash ;  but  the  court  as  supposed  by  con- 
sent, makes  a  decree  for  a  sale  on  credit. 
The  vendor  of  the  purchaser  in  possession, 
objects  to  the  decree  on  a  credit,  and  asks 
that  the  land  shall  be  sold  for  cash.  Hbi,d  : 
The  court  should  correct  the  decree  and 
direct  a  sale  for  cash.  Idem,  685 

19.  Under  the  statute.  Code  of  1873,  ch. 
172,  g  36,  when  there  has  t>een  an  interlocu- 
tory decree  in  a  chancery  cause,  a  deposition 
taken  thereafter  cannot  be  read  as  to  any 
matter  thereby  adjudicated,  unless  it  be  as 


the  foundation  for  a  motion  or  petitioa  to 
rehear  the  cause. 

Richardson  9.  Duble  A  als.*  730 

20.  In  such  case  if  no  interlocatory  decree 
has  been  rendered,  or  even  thong-h  one  has 
been  rendered,  a  deposition  taken  and  le- 
turned  before  a  final  hearing,  aa  to  any 
matter  not  adjudicated,  may  be  remd.  Bat 
the  right  is  not  an  absolute  rii^ht.  The 
statute  does  not  say  the  deposition  shall  be. 
but  it  may  be  read.  Idem,  730 

21.  In  this  case  the  canse  having-  been 
referred    to    a    commissioner,    and    ample 

opportunity  offered  both  parties  to 
944>    introduce  their    witnesses,   *and    the 

commissioner  had  made  his  report  and 
the  cause  was  ready  for  a  hearing,  deposi- 
tions afterwards  taken  by  one  of  the  parties 
as  to  a  controverted  matter  in  the  report. 
was  under  the  circumstances,  properly  dis- 
regarded by  the  court  in  deciding  the  canse. 

Idem*  730 

PRACTICE  IN  CRIMINAL,  CASKS. 

8ee  Criminal  Jurisdiction  and  Prcweed- 
ings,  and  Murder. 

PRESUMPTIONS. 


See  Ejectment,  No.  5,  and 
Carter  A  als.  v,  Robinett  &  als., 

PRINCIPALr  AND  AGEKT. 


429 


1.  A  bill  in  equity  will  lie,  by  an  adminis- 
trator of  a  principal,  against  the  general 
agent  of  his  intestate  for  a  discovery  and  as 
account  of  the  transactions  of  the  latter 
with  his  principal. 

Simmons  v.  Simmons'  adm'r,  451 

2.  What  is  not  suflScient  notice  to  a  trustee 
or  agent  of  an  uo  docketed  decree  to  affect 
his  principal  in  a  deed  to  secure  a  debt. 

See  Decrees,  No.  3,  and 
Johnson's  ez'or  v.  Nat.  Ezch.  Bank, 
Richmond,  473 

PRINCIPAL  AND  SURETY. 

1.  A  principal  for  whom  another,  at  his 
request,  undertakes  as  surety,  althonrh  sach 
principal's  name  does  not  appear  in  the  otili- 
gation  given  by  the  surety,  is  as  mnch 
bound  to  indemnify  such  surety,  for  what  be 
pays  on  the  obligation,  as  if  his  name 
appeared  on  it  as  principal;  and  the  surety 
in  such  case  is  entitled  by  subrogation  to 
enforce  for  his  exoneration  or  indemnity  all 
the  rights,  remedies  and  securities  of  the 
creditor  against  the  principal  debtor.  And 
this  rule  is  broad  enough  to  include  every 
instance  where  one  pays  a  debt  for  which 
another  is  primarily  answerable,  and  that 
should  in  equity  and  good  conscience  have 
been  discharged  by  him. 

Hamsberger  &  als.  v.  Yancey  &  als.,    537 

2.  A  decree  was  rendered  against  Y,  a 
principal  debtor,  and  M,  his  surety,  on 
l>ond;  T,  a  principal,  and  W,  his  surety^ 
another;  and  said  T,  principal,  and  H,  his 
surety  on  another  bond— all  given  for  de- 
ferred payments  for  purchases  of  land,  part 
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by  Y  and  part  by  T.  An  appeal  was  taken  by 
both  principals  and  snreties  from  said  decree, 
bttt  the  supersedeas  bonds  were  only  ezecnted 
by  T,  one  of  the  principals,  and  H,  one  of  his 
sureties.  The  condition  of  the  bond,  as  pre- 
scribed by  the  judgre  awarding  the  superse- 
deas, was  to  pay  all  "costs  and  damages  ac- 
cording- to  law,  and  also  any  deficiency  in 
the  funds  arising  from  the  land  sales  decreed 
in  meeting  and  discharging  the  sums  decreed 
against  the  parties,  respectively,  in  case  the 
decree  complained  of  be  affirmed,  or  the  ap- 
peal or  supersedeas  dismissed."  The  condi- 
tion inserted  in  the  bond  by  the  clerk,  was  to 
**pay  the  judgment,"  in  addition  to  that  pre- 
scribed by  the  judge.  On  a  suit  on  the  appeal 
bond— HBI.D: 

1.  The  stipulations  in  the  bond  to  *'pay 
the  judgment,"  and  **also  the  deficiency" 
on  the  resale  of  ^  the  lands,  should  be  re- 
garded as  alternative  provisions,  intended 
to  accomplish  but  one  and  the  same  object, 
namely,  the  satisfaction  of  the  decree  and 
the  payment  of  costs  and  damages  accord- 
ing to  law.  Idem,  527 

2.  The  proceeds  of  these  bonds  when 
collected  are  applicable  to  the  satisfac- 

045  tion  of  the  decree  appealed  from,  *as 
reduced  by  the  resales  of  the  lands, 
apportioned  amongst  all  of  the  parties 
against  whom  the  decree  was  rendered,  and 
H,  a  surety  for  T,  a  principal,  now  falaok- 
rupt,  who  joined  in  the  appeal  bond,  is  not 
only  entitled  to  his  proportion  of  the  fund 
arising  from  the  judgment  on  the  appeal 
bond,  to  be  credited  on  the  decree  against 
him  as  such  surety,  but  he  and  his  co- 
obligors  in  the  bond,  who  have  satisfied 
the  penalty,  are  entitled  to  indemnity  from 
Y,  one  of  the  principals,  for  the  portion 
credited  to  him  as  derived  from  the  said 
bond  and  are  also  entitled  to  contribution 
from  W,  a  co-security  on  the  original  con- 
tract to  T,  for  the  amount  paid  by  them  on 
said  appeal  bond.  Idem,  527 

3.  If  there  are  two  parties  bound  as  prin- 
cipal and  surety  for  a  debt,  and  a  third  party 
afterwards,  at  the  request  of  the  principal, 
bind  himself  as  surety  for  the  debt,  the  two 
sureties,  in  the  absence  of  any  agreement  to 
the  contrary , become  co-securities  of  the  same 
principal,  and  this  relation  may  be  estab- 
lished by  implication  from  circumstances,  as 
well  as  by  express  agreement.  But  where 
there  is  a  judgment  against  a  principal  and 
his  surety,  and  a  third  party,  at  the  instance 
of  the  principal,  and  for  his  sole  benefit,  and 
without  the  assent  of  the  surety,  enters  as 
surety  for  the  principal  in  an  obligation,  the 
effect  of  which  is  to  suspend  the  execution  of 
the  judgment,  and  thus  prejudice  the  rights 
of  the  first  surety,  the  equity  of  the  latter 
(first  surety)  is  superior,  and  the  second 
would  not  be  entitled  to  contribution  from 
the  first:  and,  according  to  some  authorities, 
the  first  would  be  entitled  to  indemnity  from 
the  second.  This  is  not  the  case  with  Y  and 
W  in  this  case.  Idem,  527 

4.  See  Practice  in  Chancery,  No.  11, 

and 
Ewing's  adm'r  A.  als.  v.  Ferguson's 
adm*r  A  aU.,  548 


5.  A  person  appointed  by  a  court  of  equity 
in  a  pending  cause,  a  receiver  to  collect  the 
purchase  money  of  lands  sold  by  him  as  com- 
missioner under  a  previous  decree  in  the 
cause,  and  for  which  he  had  taken  a  bond 
with  surety  to  himself  as  commissioner,  is 
not  a  creditor  in  the  sense  of  the  statute. 
Code  of  1873,  ch.  143,  §g  4,  5,  to  whom  a  sure- 
ty on  the  bond  may  give  the  notice  to  bring 
suit  upon  it. 

Davis'  adm'r  for,  Ac,  v,  Snead  A 
al-  705 

6.  If  the  receiver  was  such  a  creditor,  he 
could  only  have  authority  to  sue  after  giving 
the  security  required  of  him  in  the  decree 
appointing  him  receiver;  and  in  the  absence 
of  clear  and  satisfactory  proof  that  he  had 
given  the  security  required,  the  notice  to  him 
is  not  sufficient  to  release  the  surety. 

Idem,  705 

PRIORITIES  OF  DEBTS. 

Debt  of  a  trustee  for  persons   under  disa- 
bilities, is  a  fiduciary  debt  entitled  to  rank 
as  such  in  the  administration  of  his  estate. 
See  Trusts  and  Trustees,  No.  4, 

and 
Brown  &  als.  v.  Lambert's  adm'r 
A  als.,  256 

PROBATE  OF  WII^LS. 

1.  It  is  a  settled  rule  of  law  in  Virginia, 
that  the  admission  of  a  will  to  probate  gen- 
erally is  conclusive  of  its  validity,  both  as  a 
will  of  realty  and  personalty,  which  cannot 
t>e  drawn  in  question,  except  on  an  issue 
devisavit  vel  non  within  the  time  and  in  tbe 
mode  prescribed  by  the  statute. 
Norvell  A  als.  v,  Lessueur  A 

als.,  222 

046        ^2.  A  case  in  which  a  will  good  as  a 

will  of  personalty,  but  not  good  as  a 
will  of  realty  though  admitted  to  probate 
generally— Hbi,d:  Upon  the  action  of  the 
same  court,  t>etween  the  same  parties,  on  the 
same  day,  treating  the  probate  as  of  only  a 
will  of  personalty,  and  this  acted  on  for  forty 
years,  that  the  order  admitting  the  will  to 
probate,  will  be  considered  as  only  a  probate 
of  a  will  of  personalty.  Idem,  222 

PROCESS  IN  CRIMINAL  CASES. 

See  Criminal  Jurisdiction  and  Pro- 
ceedings, Nos.  1,  2,  and 
Poindexter's  case,  766 

Baccigalupo's  case,  807 


PROMISSORY  NOTE. 
See  Negotiable  Instmmeots. 

QUO  WARRANTO. 

The  writ  of  quo  warranto  is  not  at>oliiihed 
in  Virginia,  and  the  circuit  court  has  juris- 
diction in  the  case. 

Bland  and  Giles  County  Judge 
case,  443 

RAILROAD  COMPANIES. 

1.  A  court  of  equity  having  in  charge  the 
mortgaged  property  of  a  railroad  company, 
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is  attthorized  to  do  all  acts  that  maj  be  nec- 
essary—within its  corporate  power— to  pre- 
serve the  property  and  frive  it  additional 
value,  not  only  for  the  benefit  of  the  lien  cred- 
itors, but  also  for  the  benefit  of  the  company, 
whose  possession  the  conrt  has  displaced  by 
the  appointment  of  a  receiver,  and  by  taking 
into  its  own  hands  the  property,  rig^hts, 
works  and  franchises  of  the  company.  Any 
acts,  it  would  seem,  necessary  for  the  pro- 
tection and  preservation  of  the  property,  is  a 
leg^itimate  and  proper  act,  and  whatever  is 
manifestly  appropriate  to  such  preservation, 
or  to  the  enhancement  of  the  value  of  the 
]>roperty,  not  in  excess  of  the  i^owers  of  the 
corporation,  will  always  be  upheld  and  en- 
forced by  the  courts. 

Gilbert  v.  Wash.  City,  Va.  Midi, 
and  Gr.  South.  R.  R.  Co.,  586 

2.  In  such  a  case  the  court  may  authorize 
4 he  receiver  to  take  a  lease  of  another  rail- 
road, where  it  is  manifestly  for  the  interest 
of  the  creditors'and  the  company.  And  so  on 
like  conditions  the  court  may  authorize  its 
receiver  to  contribute  out  of  the  accrued  rev- 
enues in  his  hands,  to  the  building' of  another 
railroad.  Idem,  586 

3.  The  road  in  the  hands  of  the  court.  Is 
the  property  of  a  company,  constituted  by 
the  consolidation  of  three  railroad  companies, 
all  of  which  had  before  the  consolidation  Is- 
sued their  bonds  and  executed  mortgages  on 
their  property  to  secure  them.  The  court 
may  direct  the  property  of  the  consolidated 
company  to  be  sold  as  a  whole;  and  after- 
wards fix  the  amount  to  be  paid  to  the  sever- 
al holders  of  the  bonds  and  mortgages,  on 
the  respective  roads.  Idem,  586 

4.  One  of  the  railroad  companies  not  hav- 
ing been  able  to  pay  the  interest  on  their 
b  ?nds,  gave  to  the  holders  of  the  interest 
coupons  the  coupon  bonds  of  the  company 
tor  the  amount  of  said  interest.    Hbi^d: 

1.  This  was  not  a  novation  of  the  debt 
for  the  interest;  and  these  bonds  are  se- 
cured by  the  mortgage.         Idem,  586 

2.  The  coupons  for  interest  bore  interest 
from  the  time  they  were  payable. 

Idem.  586 

5.  In  the  case  of  a  claim  secured  by  a  mort- 
gage although  the  remedy  by  an  action  at 
law  for  the  claim  may  be  barred  by  the  stat- 
ute of  limitations,  the  remedy  under  the  mort- 
gage will  not  be  efifected  by  any  lapse 

947    of  time  short  *of  the  period  sufficient 
to  raise  the  presumption  of  payment. 
Smith's  ex*x  v.  Same.  617 

6.  A  trust  deed  by  a  railroad  company  pro- 
vides that  upon  a  sale  of  the  trust  property 
by  the  trustees  out  of  the  proceeds  of  sale, 
after  satisfying  the  costs  and  expenses  of 
sale  and  of  this  trust,  the  trustee  shall  pay 
to  the  holders  of  the  bonds  secured  thereby 
the  amount  so  held  by  them.  If  the  trustee 
has  performed  services  in  executing  the 
bonds,  Ac,  for  which  he  is  entitled  to  com- 
pensation, he  is  entitled  to  be  paid  for  these 
services  in  preference  to  the  bondholders  se- 
cured by  the  deed.  Idem,  617 

7.  Where  a  railroad  has  been   taken   pos- 


session of  by  a  court  of  equity,  and  a  receiver 
to  manage  the  road  has  l>een  appointed,  if  at 
the  time  the  receiver  was  appointed  the  rail- 
road company  was  indebted  for  services  ren- 
dered or  materials  furnished  them,  these 
creditors  are  entitled  to  be  paid  out  of  the  net 
revenues  of  the  road  in  preference  to  the 
mortgage  bondholders;  and  if  said  net  rev- 
enues have  been  applied  to  pay  interest  to 
these  bondholders,  or  to  the  repair  improve- 
ment, or  the  extending  of  the  road,  npon  a 
sale  of  the  road,  the  proceeds  of  the  sale  of 
the  road  to  the  extent  of  the  said  net  reve- 
nues are  to  be  applied  to  the  payment  of 
these  creditors. 

Williamson's  adm'r  v.  Same,  624 

Abl>ott  Iron  Co.  v.  Same,  624 

8.  For  the  principles  which  will  gnide  a 
court  of  equity  which  has  taken  possession 
of  a  railroad  and  appointed  a  receiver,  in 
adjusting  and  enforcing  the  rig-hts  of  all  the 
creditors  and  parties  interested,  of  and  in  tlie 
railroad  Company. 

See  the  opinion  of  Staples,  J.,  and  the 
cases  of  Fosdick  v,  Schall  and  Hale  v.  Frost, 
9  Otto  235, 389.  Idem,  624 

9.  At  the  time  a  receiver  is  appointed  at 
the  suit  of  trust  creditors  to  take  possession 
of  a  railroad  and  carry  it  on,  there  are  a 
number  of  executions  against  the  company 
in  the  hands  of  the  sheriff;  and  there  are 
funds  derived  from  income  and  balances  dne 
from  employees,  in  the  hands  of  or  dne  to 
the  company.  Hbi«d:  The  execntion  cred- 
itors are  entitled  to  have  these  funds  and 
balances  applied  to  the  satisfaction  of  their 
debts,  in  preference  to  the  trust  creditors. 

Gill>ert  v.  Same,  645 

10  If  these  funds  or  balances  have  been 
applied  under  the  order  of  the  conrt  to  other 
debts,  they  will  be  replaced  out  of  the  reve- 
nues received  by  the  receiver  since  his  ap- 
pointment. Idem,  645 

SEDUCTION. 

1.  In  an  action  by  a  father  for  the  aednction 
of  his  daughter,  a  count  which  avers  she  is 
under  twenty-one  years  of  age,  and  unmai^ 
ried,  and  was  so  at  the  time  of  the  seduction, 
and  the  plaintiflP  then  was  and  still  ia  entitled 
to  her  attentions  and  services.  Hblb:  Thv^ 
is  a  sufficient  averment  of  the  relation  of 
master  and  servant,  between  the  father  and 
daughter.  Clem  v.  Holmes,  722 

2.  In  an  action  by  a  father  for  the  seduc- 
tion of  his  daughter,  evidence  ofifered  by  the 
father  of  the  pecuniary  condition  of  the  de^ 
fendant  is  competent.  Idem,  722 

3.  The  statute,  Code  of  1873,  ch.  145,  §  1, 
which  in  an  action  for  seduction  dispenses 
with  any  allegation  or  proof  of  the  loss  of 
service  of  the  female,  by  reason  of  the  de- 
fendant's wrongful  act.  does  not  alter  the 
rule  as  to  the  commencement  of  an  action  on 
the  case  by  the  father;  and  when  the  daugh- 
ter lived  away  from  her  father's  house  at 
the  time  of  the  seduction,  but  returned  and 

was  confined    there    and   nursed,  the 
948    statute  of  limitation  will  *only  being 
to  run  from  that  time. 

Idem,  722 
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SEPARATE  ESTATES. 

1.  8«e  Settlementa,  Nos.  1,  2,  and 
Walden's  assignee  A  als.  v,  Walden 

A  als.,  88 

Repp  V.  Minor  A  als.,  97 

2.  A  separate  estate  may  be  made  to  a  feme 
sole,  which  upon  marriafife  will  be  good 
ag-ainst  the  marital  rifj^hts  of  the  husband, 
although  at  the  time  it  is  made  no  particular 
marriage  is  contemplated. 

Haymond,  trustee,  v.  Jones  A.  wife, 
&c.,  316 

3.  No  particular  form  of  words  is  necessary 
1o  create  a  separate.estate  ;  any  words,  show- 
ing clearly  an  intention  to  do  so,  will  suffice. 

Idem,  317 

4.  A  testator  gaye  his  property  to  his  wife 
for  life,  and  at  her  death  to  be  divided  equally 
among  his  five  children,  two  of  whom  were 
daughters.  He  then  directs  whatever  portion 
came  to  the  daughters  to  be  *'put  into  the 
hands  of  trustees  of  their  own  choosing,  re- 
quiring them  to  give  ample  security  for  the 
faithful  performance  of  the  trust  committed 
to  them,"  and  afterwards  directs :  ''Should 
any  of  my  children  die  without  an  heir  of 
their  body,  it  is  my  desire  that  whatever 
may  be  then  left,  of  what  they  have  received 
from  my  estate,  revert  to  the  same,  with 
such  restrictions  in  regard  to  my  daughters 
that  may  be  entitled  to  a  portion,  as  herein- 
before provided."  One  of  the  daughters 
married,  and  during  the  pendency  of  a 
friendly  suit  for  partition  of  the  testator*s 
estate,  but  l>efore  any  portion  was  actually 
assigned  to  her,  united  with  her  husband, 
who  was  insolvent,  in  a  deed  conveying 
whatever  interest  she  may  be  entitled  to 
under  the  will  of  her  father,  to  a  trustee,  to 
secure  certain  debt/i  of  her  husband  named 
in  the  deed.     H9i«d  : 

1.  The  executor  of  the  testator  would 
have  no  power  under  the  will  to  pay  the 
daughter's  legacy  to  any  one  except  a 
trustee  chosen  and  qualified  as  the  will 
directed,  and  if  the  daughter  had  the  right 
to  convey  it  at  all,  she  could  only  do  so 
with  the  concurrence  of  her  trustee,  and 
therefore  the  deed  of  trust  is  a  nullity. 
Christian,  J.,  dissenting.      Idem,  317 

2.  Quaere  :  Would  she  have  the  power  to 
convey  it,  even  with  the  concurrence  of 
her  trustee,  duly  chosen  and  qualified  ? 

Idem,  317 

5.  The  property  settled  on  the  wife  l)e- 
longed  to  her  before  her  marriage,  and  con- 
sisted of  realty  and  personalty— the  person- 
alty being  her  interest  in  a  former  husband's 
stock  of  goods,  debts  due,  Ac,  worth  ten 
thousand  dollars.  The  provisions  of  the 
deed  conferring  on  the  wife  the  amplest 
power  over  the  property,  is  followed  by  a 
clause  which  directs  that  the  trustee  **shall 
sell,  convey,  transfer  and  deliver  all  or  any 
portion  of  the  property,  estate  or  effects  con- 
veyed, and  the  rents,  issues  and  profits 
thereof,  to  such  person  or  persons  as  the  wife 
may  direct  by  a  writing,  siened  by  her  and 
attested  by  two  witnesses.    Uei«d  : 


1.  The  wife  must  t>e  regarded  in  equity 
as  the  absolute  owner,  with  all  the  powers 
of  a  feme  sole  over  them,  of  the  personal 
property  and  rents  and  profits  of  the  realty 
conveyed  by  the  deed,  with  power  to  dis- 
pose of  the  corpus  of  the  realty  by  her  sole 
act  in  the  mode  prescribed  by  the  deed,  or, 
if  that  is  not  exclusive,  by  the  joint  deed 
of  herself  and  her  husband. 

Frank    &    Adler    v.    Lilienfeld    & 

als.,  377 

049  *2.    The    separate  estate   of    the 

wife  is  liable  to  the  payment  of  the 

debt,    but  the    engagement    of  the    wife 

being  a  general  one,  and   not  a  specific 

lien  (which  must  be  created  on  the  realty 

in   the  mode  prescribed  for  its  absolute 

sale),  the  personal  property  and  the  rents 

and  profits  of  the  realty  only  are  liable  to 

l>e  subjected  to  its  payments. 

Idem,  377 

6.  See  Husband  and  Wife,  No.  2,  and 
Stroud  V.  Connelly  A  als.,  217 

SETTLEMENTS. 

1.  There  being  a  contest  among  the  heirs 
and  distributees  of  B  over  a  paper  offered  for 
probate  as  his  will,  they  enter  into  an  agree- 
ment for  the  adjustment  of  their  respective 
interests  in  his  estate,  and  by  deed  bearing 
date  the  26th  of  September,  18()6,  they  convey 
the  whole  property,  real  and  personal,  to  T 
in  trust,  setting  out  the  interest  which  each 
was  to  take  ;  and  among  them  was  W  and 
his  wife  A,  who  was  a  daughter  of  B,  W  and 
A  taking  a  certain  part  of  the  real  estate 
and  all  the  personalty.  By  deed  dated  the 
27th  of  September,  1866,  reciting  what  had 
been  agreed  upon  and  the  recitals  in  the 
previous  deed,  and  a  promise  by  W  to  B  that 
he  would  settle  on  A  her  share  of  the  estate 
to  the  separate  use  of  A,  B  and  A  convey  the 
property  to  T  for  the  separate  use  of  A. 
Hbld  :  The  deeds  must  be  construed  to- 
gether ;  and  A's  equity  is  a  valuable  consid- 
eration for  the  settlement ;  and  there  being 
no  fraud  in  the  transaction,  the  settlement 
is  valid  against  creditors  of  W,  whose  debts 
were  contracted  before  the  death  of  B. 

Walden's  assignee  A  als.  v.  Walden 
^Eals.,  38 

2.  Under  the  will  of  R,  and  a  deed  from  M, 
T,  trustee  for  L,  wife  of  M,  holds  a  farm 
called  Greenway,  in  trust  "as  soon  as  con- 
venient and  practicable  after  having  received 
the  said  legacy  or  proceeds  of  said  devise,  to 
loan  out  the  same  at  interest,  on  good  and 
sufficient  security,  by  bond  and  mortgage  on 
unencumbered  real  estate,  and  to  apply  the 
interest  or  income,  which  shall  or  may  arise, 
accrue  or  be  derived  therefrom,  to  the  pay- 
ment and  discharge  of  all  the  expenses  and 
charges  necessary  and  required  for  the  proper 
maintenance,  support,  and  comfort  of  my 
said  daughter  L ;  or  the  sdid  trustee  may, 
if  she  shall  in  her  discretion  deem  it  proper, 
pay  over  the  income  or  interest  aforesaid  to 
my  said  daughter  L,  semi-annually,  in 
money,  on  her  sole  and  separate  receipt,  in- 
dependent of  any  interference,  hindrance  or 
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control  of  her  husband ;  ind  the  said  interest 
and  income  shall  not  be  liable  or  taken  for 
her  httsband's  debts  or  contracts,  nor  t>e 
applied  to  the  payment  thereof  or  any  part 
thereof.'*  And  the  executors  of  R  have  the 
power  of  sale.  L  and  M  give  their  bond  to 
8  for  $2,000,  and  a  deed  of  trust  to  secure  it 
to  Janney.  Upon  bill  by  8  to  enforce  the 
trust—HKi^D : 

1.  It  had  no  power  to  dispose  of,  charge 
or  encumber  the  corpus  of  the  estate  de- 
rived under  the  will  of  her  father,  and 
under  the  deed  for  her  benefit,  nor  to  antic- 
ipate the  profits,  income  or  interest  which 
migrht  arise  or  be  derived  from  said  estate, 
so  far  as  they  might  be  required  for  her 
comfortable  support ;  and  the  lien  of  the 
deed  of  trust  to  Janney,  trustee,  extends, 
and  can  be  enforced,  only  on  any  excess  of 
profits  beyond  that  necessary  for  her  sup- 
port,   derived    from    **Greenway,"    if 

060    any.    Nor  can  *the  subsequent  disco v- 
erture  of  L,  per  se,  give  any  greater 
force  or  effect  to  her  prior  engagements 
than  existed  during  the  coverture. 

Ropp  V.  Minor  &  als.,  97 

2.  Under  the  will,  the  whole  estate  of 
the  testator  was  equitably  converted  into 
money;  but  whether  "Grecnway"  is  treated 
as  equitably  converted  into  money,  or  as 
realty,  the  estate  of  L  and  the  rights  of 
the  plaintiff  to  enforce  his  lien  thereon 
remain  the  same. 

Idem,  97 

3.  If  by  a  fair  construction  of  the  whole 
instrument  creating  a  separate  estate  in  a 
feme  covert,  the  jus  disponendi,  and  inci- 
dental power  to  encumber  and  charge  the 
estate,  to  an  extent  involving  alienation, 
be  inconsistent  with  the  plan  and  scheme 
of  settlement,  and  the  exercise  of  these 
powers  would  defeat  the  plain  intent  per- 
vading the  instrument,  they  must  be  con- 
sidered as  much  forbidden  as  if  expressly 
denied.  Bank  of  Greensboro'  v.  Chambers, 
30  Gratt.  202.  Idem,  97 

3.  M,  a  widow,  having  property  settled 
upon  her  by  her  former  husband,  purchases 
land,  and  borrows  from  R,  money  to  pay  for 
it  in  part.  Being  about  to  marry  again  she 
enters  into  a  marriage  contract  with  her 
intended  husband  T,  by  which  she  conveys 
all  her  property  real  and  personal  to  a  trus- 
tee, in  trust  for  the  separate  use  of  herself 
and  T,  and  the  children  of  T  by  a  former 
marriage ;  the  money  she  borrowed  to  pay 
for  the  land  still  being  due  and  unpaid. 
Hki^d:  The  land  is  liable  to  pay  the  debt  due 
to  R  as  against  the  children. 

Triplett  A  als.  v,  Romine's  adm'r 
A  als.,  651 

4.  R  files  his  bill  against  T  and  his  wife 
M,  to  subject  the  land  to  the  payment  of  his 
debt.  They  answer,  an  account  is  ordered 
and  taken  fixing  the  amount  of  R's  debt,  to 
some  items  of  which  T  excepts.  After  the 
death  of  M  and  eight  years  after  the  suit 
was  brought,  the  children  of  T  file  their  peti- 
tion in  the  cause  setting  out  their  claim  under 
the  deed,  and  asking  to  be  made  parties  in 


the  cause.  R's  Administrator  answers  the 
petition,  and  the  court  decrees  agminst  them 
HbItD  :  They  should  have  been  made  par- 
ties ;  but  as  their  case  was  fuUj  stated  and 
investigated  upon  their  petition  and  tiie 
answer  of  R's  administrator,  and  after  the 
delay  they  would  not  be  allowed  to  distocb 
the  report  of  the  commissioner,  the  appellate 
court  will  not  reverse  the  decree  ;  they  may 
t>e  made  parties,  if  they  desire  it,  when  the 
cause  goes  back.  Idem,  €51 

8HBRIFP8. 

1.  A  judgment  is  obtained  in  1870  on  a 
contract  entered  into  prior  to  the  present 
Constitution  of  Virginia,  and  in  the  same 
year  an  execution  issued  thereon,  placed  in 
the  hands  of  the  deputy  sheriff  and  levied  on 
property  of  the  judgment  debtor,  who  gives 
a  forthcoming  bond  ;  and  has  the  property 
forthcoming  on  the  day  and  place  of  salfr 
The  debtor  then  claims  the  property  as 
exempt  under  the  homestead  provision  of  the 
Constitution  and  statute  of  Virginia;  and 
the  deputy  sheriff  releases  the  property  to 
him,  without  requiring  an  indemnifying 
bond  of  the  creditor,  or  even  notifying  htm 
of  the  claim  of  homestead  set  np  by  the 
debtor.     In  a  suit  by  the  creditor  against  the 

sheriff  and  his  sureties  to  recover 
061     the  *  value  of  the  property  lost  hj  the 

conduct  of  the  deputy — Hku>  : 

1.  The  sheriff  and  his  sureties  are  liable. 
8age  &  als.  v,  Dickinson  &  als.,        361 

2.  The  case  distinguished  from 
Huffman  v,  Leffel's  adm'r, 

32  Gratt.  41.  Idem,  361 

3.  When  an  ofBcer  surrenders  proper  ty 
he  has  seized  under  execution,  he  docs  it 
at  his  peril,  and  the  burden  of  establishing 
that  it  is  not  liable  to  levy  is  on  him. 

Idem,  361 

4.  The  plaintiff  in  the  judgment,  after 
the  sheriff's  return  on  the  execution  filed 
his  bill  in  equity  to  subject  the  land  of  his 
debtor  to  satisfy  his  debt,  and  having  in 
1875  exhausted  this  fund,  he  then  in  1876 
instituted  his  action  against  the  sheriff  and 
his  sureties  to  recover  the  balance.     Hxuk 

1.  The  delay  in  bringing  the  action  is 
not  a  waiver  of  his  action  ag'ainst  tiie 
sheriff.  Idem,  361 

2.  The  liability  of  the  sheriff  and  his 
sureties  being  fixed,  it  cannot  be  affected 
by  any  delay  short  of  the  statntory 
period  of  limitation.  Idem,  361 

8TATUTE8. 

1.  The  Constitution,  Art.  6,  §  2,  as  to  the 
jurisdiction  of  the  court  of  appeals,  oonstmed 
in 

Harman  v.  City  of  Lynchbnrg,  37 

2.  The  act  of  March  28,  1879,  ia  reiatios 
to  the  State  debt :  Hbi«d  :  Constitntional. 

Williamson  v,  Massey,  auditor,  237 

3.  The  act.  Code  of  1873.  ch.  126,  §  25,  in 
relation  to  the  priority  of  debts,  in  the  case 
of  a  debt  due  by  a  trustee,  construed  in 

Brown  A  als.   v.   Lambert's  adm*r 
A  als.,  2S6 
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4.  The  act.  Code  of  187S,  oh.  114,  g  S.  Pro- 
vidian what  deeds  shall  be  void  as  to  cred- 
itors and  purchasers,  construed  in 

Harman  A  als.  v.  Oberdorfer  A  als.,  497 

5.  The  act.  Code  of  1873,  ch.  128,  §  9,  in 
relation  to  commissions  of  fiduciaries,  is  not 
retrospective  in  its  operation. 

Crigler's  committee  v.  Alexander  s 
ex  or, 

6.  The  act.  Code  of  1873,  ch.  118,  §  24,  in 
relation  to  curators,  construed  in 

Helstey  A  als.    v.  Craig's  adm'r  & 
ala.,  ^^^ 

7.  The  act,  Code  of  1873,  ch.  145,  §  1,  in  re- 
lation to  seduction,  construed  id 

Clem  V.  Holmes,  '** 

a  The  act.  Code  of  1873.  ch.  172,  %  36,  in 
relation  to  depositions  taken  after  an  Inter- 
locutory decree,  construed  in 

Richardson  p.  Duble  A  als.,  730 

TAXES  AND  TAXATION. 

1.  The  act  of  March  28,  1879,  in  relation  to 
the  settlement  of  the  State  debt,  which  pro- 
vides that  aU  oblifirations  created  under  this 
act  shall  be  forever  exempt  from  all  taxa- 
tion, direct  or  indirect,  by  the  State,  is  not 
in  violation  of  Art.  10,  §  1,  of  the  ConsUtu- 
tion  of  Virginia. 

Williamson  v.  Masscy,  auditor,  237 

2.  The  overdue  coupons  upon  bonds  issued 
under  said  act  of  March  28, 1879,  are  receiv- 
able for  all  taxes  levied  by  the  State,  in  clud- 
inr  the  capitation  tax;  and  the  auditor  is 
bound  to  receive  them,  when  offered  in  pay- 
ment of  taxes  returned  delinquent  to  his 
office.  !*«»»•  ^ 

3  The  act  of  March  9, 1880,  entitled  "An 
act  to  provide  for  the  election  of  one  com- 
missioner of  the  revenue  for  the  county 
962  of  Giles."  'is  only  prospective  in  its 
operation,  and  does  not  affect  the  au- 
thority of  the  commissioner  of  the  revenue 
district  to  which  that  act  relates,  to  act 
as  commissioner  of  the  revenue  for  that 
district  during  the  time  for  which  he  was 
elected.  -^ 

Peters  v.  The  Auditor,  ««» 

4.  If  the  auditor  of  public  accounts  de- 
clines to  deliver  to  the  commissioner  Copies 
of  the  land  and  property  books  for  his  dis- 
trict, this  court  wUl  compel  him  by  ma^ 
damns.  Idem,  3W 

5.  The  Singer  manufacturing  company,  a 
foreign  corporation,  has  a  place  of  business 
in  Richmond,  where  it  sells  its  machines, 
made  out  of  the  State,  and  has  paid  a  tax  to 
the  State  of  $322.  The  company  is  a  resident 
merchant  in  the  sense  of  the  revenue  laws  of 
VirginU,  and  may  appoint  an  agent  to  con- 
dnct  its  business.  But  this  does  not  author- 
ise the  agent  to  take  its  machines  to  another 
county  and  there  sell  and  deliver  them  to  the 
purchasers,  without  paying  in  that  county 
Sie  tax  prescribed  by  the  statute. 

Webber's  case,  ^^ 


enue  law  of  1877,  allows  a  resident  merchant 
or  manufacturer,  who  has  paid  a  tax  on  his 
business  of  $100,  to  sell  his  goods  by  sample, 
card,  Ac,  in  any  other  county,  without  pay- 
ing an  additional  tax,  he  is  not  authorized  to 
take  his  goods  or  wares  to  another  county 
and  there  sell  them,  without  paying  the  tax 
prescribed  by  the  said  revenue  laws. 
^  Idem,  898 

7.  The  fact  that  the  Singer  manufacturing 
company  is  making  its  machines  under  a 
patent  of  which  it  is  the  assignee,  does  not 
entitle  the  company  to  bring  her  machines 
into  the  State,  and  sell  them  here  without 
complying  with  the  requirements  of  the 
State  revenue  laws.  Idem,  898 

8,  There  is  nothing  in  these  provisions  of 
the  Otate  revenue  laws  in  conflict  with  the 
Constitution  of  the  United  SUtes. 

Idem,  898 


6.  Whilst  the  sUtute,  section  35  of  the  rev- 


TRESP  ASSES. 

1.  In  an  action  of  trespass  on  the  case, 
the  declaration  charged  the  defendant  with 
an  assault  in  various  forms,  one  of  which 
was,  by  a  wounding  from  a  pistol  shot,  so  as 
to  cause  the  amputation  of  the  leg  of  the 
plaintiff;  and  also  set  out  an  ordinance  of 
the  city  in  which  the  wound  was  inflicted, 
prohibiting  the  discharge  of  firearms  there- 
in ;  also  alleging  the  continued  sickness, 
disorder  and  suffering  in  consequence  of  said 
wound;  the  expense,  medical  attendance 
and  other  costs,  consequent  on  said  wound, 
which,  plaintiff  claimed,  amounted  to  a  large 
sum,  and  for  which  he  claimed  damages 
amounting  to  $10,000.  On  demurrer— Hei*d: 
The  declaration  alleges  a  case  of  trespass  at 
common  law,  and  under  our  statute  (C.  V., 
1873,  ch.  145,  §  6)  trespass  on  the  case  will 
lie,  wherever  trespass  will,  and  is  sufficient. 

Daingerfield  v,  Thompson,  136 

2.  Whilst  the  mere  presence  of  a  person  at 
the  commission  of  a  trespass  will  not  make 
him  liable  for  its  consequences,  yet  every 
one  present  encouraging  or  inciting  a  tres- 
pass by  words,  gestures,  looks  or  signs,  or 
who,  in  any  way,  or  by  any  means,  counte- 
nances, or  approves  the  same,  is,  in  law, 
assumed  to  be  an  aider  and  abettor,  and  is 
liable  as  a  principal  to  the  extent  of  the 
injury  done.  But  the  burden  is  on  the  plain- 
tiff to  show  that  the  party  charged  was 
present,  aiding,  encouraging,  or  inciting  the 
trespass.  Idem,  136 

3.  T  was  a  keeper  of  a  restaurant  in  Alex- 
andria city,  which  has  an  ordinance  prohib- 
iting the  discharging  of  firearms  in  its 
streets.  He  had  shut  his  front  door  for  the 
night,  but  his  light  was  burning,  when  D, 
H,  and  S  came  there  and  demanded  admit- 
tance about  midnight.    S  went  around 

068  *at  a  side  door,  went  in,  and  told  T 
that  D  wanted  to  come  in.  D  and  H 
were  at  the  front  door.  D  said  to  H,  "fire  a 
salute,"  or  something  of  the  sort.  H  fired, 
and  the  ball  went  through  the  door  into  the 
leg  of  T,  wounding  him  so  severely  as  to 
cause  amputation  of  the  leg,  and  seriously  to 
impair  his  health.  In  a  suit  brought  by  T 
against  D  and  H,  which  was,  at  the  instance 
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of  D,  tried  separatdj  agrainst  him  first,  and 
a  verdict  rendered  ag^ainst  him  for  18,000 
damages  and  the  coats,  on  a  motion  to  set 
aside  the  verdict  as  beings  contrary  to  the 
law  and  evidence,  and  because  the  damages 
were  excessive,  it  was  refused  by  the  circuit 
court,  and  on  a  writ  of  error  affirmed  by  this 
conrt.  Idem,  136 

4.  Insisting:  on  beingf  admitted  into  the 
house  of  another  at  a  late  hour  of  the  nig^ht 
after  it  is  closed,  and  after  beingf  refused  by 
the  owner,  is  a  trespass.  Idem,  136 

5.  The  wilful  firing  of  a  pistol  in  the 
streets  of  a  city,  whether  done  maliciously  or 
not,  is  of  itself  an  unlawful  act,  and  the  con- 
sequences must  be  visited  on  those  who 
commit  it,  or  instig^ate  it.         Idem,  136 

6.  In  estimating  the  damages,  the  jury 
should  take  into  consideration  "the  bodily 
injury  sustained  by  the  plaintiff,  the  pain 
undergone,  the  effect  on  the  health  of  the 
sufferer,  according  to  its  degree  and  its  prob- 
able duration,  as  likely  to  be  temporary  or 
permanent,  the  expenses  incidental  to  at- 
tempts to  effect  a  cure,  or  to  lessen  the 
amount  of  injury,  and  the  pecuniary  loss  sus- 
tained by  the  plaintiff  through  inability  to 
attend  to  his  business."  Idem,  136 

TRUSTS  AND  TRUSTEES, 

1.  See  Powers,  No.  1,  and 

Morris'  ex*or  v.  Morris  A  als.,  51 

2.  B  as  maker  and  R  and  C  as  endorsers 
make  two  notes  each  for  $1,000,  which  are 
discounted  at  the  E  ft  A  bank,  and  the  pro- 
ceeds go  to  the  credit  of  B.  The  notes  are 
discounted  much  on  the  faith  of  a  deed  of 
trust  by  which  C  and  wife  conveyed  to  A  a 
tract  of  land  in  trust  to  secure  to  the  bank 
the  payment  of  the  notes,  with  the  following 
covenant — And  it  is  expressly  covenanted 
and  agreed,  that  upon  the  default  of  payment 
of  either  of  said  notes,  or  any  part  thereof, 
the  said  A  shall  upon  the  request  of  the  pres- 
ident or  other  authorized  officer  of  the  said 
E  ft  A  bank,  after  giving  thirty  days* 
notice,  ftc. ,  proceed  to  sell  at  public  auction 
the  pit>perty  hereby  conveyed  for  cash,  or  so 
much  as  shall  be  necessary  to  defray  the 
expenses,  ftc,  and  pay  off  and  discharge 
any  part  of  the  sum  of  $2,000  hereby  secured 
to  be  paid  them  remaining  unpaid  ;  and  for 
the  remainder,  ftc.  The  notes  were  not  paid 
at  maturity;  and  were  not  protested,  nor  was 
there  any  notice  to  the  endorsers.     Hbi«d  : 

1.  The  deed  of  trust  with  the  covenant 
therein,  bound  C  to  the  extent  of  the  trust 
subject,  though  there  was  no  protest  or 
notice  to  the  endorsers. 

Card  well  v,  Allan,  trustee,  ft  als.,    160 

2.  The  bank  was  not  bound  to  give 
notice  to  R,  so  as  to  hold  him  liable,  in 
order  to  hold  C  liable.  Idem,  160 

3.  In  this  case  C  repeatedly  applied  to 
officers  and  directors  of  the  bank  for  a  post- 
ponement of  the  sale  of  the  land  under  the 
deed  of  trust,  promising  to  pay  the  debt,  and 
never  objected  that  the  note  had  not  been 
protested  or  that  notice  had  not  been  given 


him.  Hbld  :  He  most  be  presnined  to  bave 
known  when  he  applied  for  delay  of  the  sale, 
and  made  the  promises  to  pay,  that  the 
notes  had  not  l>een  protested. 

Idem,  160 

064  »4.  On  the  15th  of  January,  1828,  C, 
by  deed,  recorded  the  same  day,  in  con- 
sideration of  "love  and  affection,"  conveyed 
to  B,  trustee,  all  of  his  property,  inclnding 
therein  several  slaves,  in  trust,  for  the  nse  of 
himself  and  wife  for  their  lives,  and  at  the 
death  of  l>oth  of  them,  for  their  aorviviDg 
children;  and  in  case  of  the  death  of  any  of 
the  children  before  E  and  his  wife,  for  the 
children  of  the  deceased  children,  in  such 
portions  as  his  children  would  have  taken 
bad  they  survived  him  and  h*B  wife.  B,  the 
trustee,  died  In  1832,  and  the  property  was 
without  any  regularly  appointed  trostee 
until  1862,  when  E,  the  grantor,  instituted 
proceedings  and  had  himself  appointed  trus- 
tee by  the  court.  E  died  in  1872  and  his  wife 
in  1874.  No  child  survived  both,  and  the 
appellants — the  grandchildren — were  entitled 
to  the  trust  estate.  From  the  date  of  the 
deed  to  the  death  of  E,  the  latter  continued 
in  possession  of  the  trust  property,  using  it 
as  his  own;  and  between  1832  and  1862,  sold 
several  of  the  slaves,  received  the  proceeds, 
appropriated  them  to  his  own  use,  and  never 
accounted  for  them  to  any  one.  In  a  credit- 
ors' suit  brought  for  a  settlement  of  S's 
estate,  the  grandchildren  claimed  the  pro- 
ceeds of  the  slaves  sold  by  E,  and  that  the 
debt  was  a  fiduciary  one,  and  as  such  entitled 
to  priority.    Held  : 

1.  E  was  a  trustee  de  facto  at  the  time 
of  the  sale,  and  although  the  property  in 
the  slaves  hkd  l>een  destroyed  by  their 
emancipation  before  the  rights  of  the 
claimants  vested ;  yet,  as  E  was  a  trustee 
at  the  time,  and  the  sale  was  a  breach  of 
trust,  he,  or  his  estate,  are  liable  to  the 
cestuis  que  trust  for  the  proceeds.  Where 
a  trustee  acts  within  the  line  of  his  duty, 
he  will  be  responsible  for  no  unavoidable 
loss;  but  where  he  commits  a  breach  of 
trust,  he  must  account  for  the  property  in 
all  events. 

Brown   ft  als.   v,   Lamt)ert*s  adm*r 
ft  als.,  256 

2.  Where  one  assumes  to  act  In  relation 
to  trust  property  without  just  authority, 
however  bona  fide  may  be  his  conduct,  be 
will  be  held  responsible  for  the  capital  and 
income,  to  the  same  extent  aa  if  he  had 
been  de  jure  trustee.  Idem,  256 

3.  The  debt  is  entitled  to  priority  as  a 
fiduciary  one,  in  the  distribution  of  the 
assets  of  the  decedent.  Idem,  256 

4.  The  term  ''trustee,"  aa  used  in  the 
Code,  ch.  126,  g  25,  must  be  understood  in 
the  restricted  sense  of  an  ezpreas  trustee, 
as  distinguished  from  trustee  in  a  f^-eneral 
sense,  by  construction  or  implication  of 
law ;  and  E,  by  qualifying  as  trustee  in 
1862,  became  such  express  trustee,  and 
liable  as  such  for  the  amount  which  he 
owed  whilst  acting  as  trustee  de  factor 
and  should  have  paid  to  himself. 

Idem,  2S6 


662 


38GRATT. 


Virginia  Repokts^  Annotated. 


INDEX 


5.  The  claim  is  not  barred  by  the  statute 
of  limitations.  Idem,  256 

5.  A  trust  deed  bj  a  railroad  company  pro- 
vides that  upon  the  sale  of  the  trust  property 
by  the  trustee  out  of  the  proceeds  of  sale 
after  satisfyinfc  the  costs  and  expenses  of 
sale  and  of  this  trust,  the  trustee  shall  pay 
to  the  holders  of  the  bonds  secured  thereby 
the  amount  so  held  by  them.  If  the  trustee 
has  performed  services  in  executing  the 
bonds,  &c.,  for  which  he  is  entitled  to  com- 
pensation, he  is  entitled  to  be  paid  for 
%66  these  services  in  preference  *to  the 
bondholders  secured  by  the  deed. 


Smith's  ex'x  v.  Wash.  City,  Va. 
Midi.   &  Gr.   South.  R.  R. 
Co., 


617 


6.  In  the  case  of  a  claim  secured  by  a 
mortirag'e  althoug-h  the  remedy  by  an  action 
at  law  for  the  claim  may  be  barred  by  the 
statute  of  limitations,  the  remedy  under  the 
mortgafire  will  not  t>e  affected  by  any  lapse 
of  time  short  of  the  period  sufficient  to  raise 
the  presumption  of  payment. 

Idem.  617 

7.  A  decree  for  sale  of  trust  property  must 
conform  in  its  terms  of  sale  to  the  deed, 
unless  all  the  parties  in  interest  consent  to  a 
change  of  the  terms. 

Wood's  ex'or  &  als.  v,  Krebbs,  685 

VENDOR  AND  PURCHASER. 

1.  In  1852  C  sold  to  M  a  tract  of  land  for  f3,- 
564,  for  which  she  took  his  t>ond,  and  reserved 
a  lien  on  tlie  face  of  the  deed  s^iven  M,  which 
was  duly  recorded.  Betweep  the  sale  in  1852 
and  December,  1855,  there  were  other  transac- 
tions between  C  and  M,  by  which  the  latter 
became  indebted  to  the  former  (inclusive  of 
the  purchase  money  for  the  land)  $10^630.50 
and  for  which  he  executed  his  bond,  with  two 
personal  sureties,  and  the  bond  for  $3,564 
was  surrendered.  M  died  in  1856,  leaving: 
his  whole  property  to  his  wife  L,  who  was  a 
sister  of  C.  L,  the  widow,  soon  married  W, 
and  in  1863  W  and  wife  conveyed  the  land 
purchased  of  C,  with  other  lands,  to  H,  made 
him  a  deed  aud  put  him  in  possession.  On 
the  19th  of  October,  1866,  the  balance  due  on 
the  $10,630.50  bond  was  $4,123,  for  which  W, 
who  was  then  the  representative,  and  had 
married  the  widow  of  M,  g^ave  his  bond,  got 
possession  of  the  $10,630.50  bond,  and  con- 
fessed a  judgment  for  the  $4,123  In  favor  of 
C,  which  he,  W,  alleges  was  in  lieu  of  the 
t>oad  which  he  got  possession  of.  W  soon 
went  into  bankruptcy,  and  but  a  small 
portion  of  the  judgment  was  paid.  C  denies 
the  statement  of  W  about  his  possession  of 
the  bond,  and  there  is  nothing  in  the  record 
certainly  to  show  affirmatively  that  she  ever 
intended  to  release  the  lien  reserved  in  the 
deed  to  M.  H  denies  all  knowledge  of  the 
reserved  lien  at  the  time  of  the  purchase, 
and  until  a  long  time  thereafter.  There  was 
nothing  done  by  C  to  induce  H  to  believe 
that  she  had  waived  her  lien,  or  to  influeace 
his  condact  in  any  way.  On  a  bill  filed  by 
C  against  H  and  W  and  wife,  in  1871,  to 
enforce  the  lien  for  the  purchase  money  then 


due  on  the  land  sold  by  C  to  M  and  after- 
wards by  W  and  wife  to  H.     Hsld  : 

1.  The  question  of  whether  a  lien  reserved 
is  surrendered  is  one  of  intention,  on  the 
part  of  the  vendor,  under  the  circumstances 
of  each  case  ;  and  there  being  nothing  in 
this  case  to  show  such  intention,  the  lien 
is  not  surrendered,  and  must  be  recognized 
as  still  existing.  The  lien  was  a  security 
not  for  the  bond  but  for  the  debt,  and 
therefore  the  cancellation  or  surrender  of 
the  t>ond  cannot  extinguish  the  debt  and 
the  lien  given  for  its  payment,  without  a 
manifest  intention  to  do  so  by  the  vendor, 
and  the  burden  is  on  the  purchaser  to  show 
such  intention. 

Coles  V.  Withers  &  als.,  186 

2.  A  mere  change  of  securities  of  equal 
dignity  is  not  a  novation  of  a  debt,  unless 
plainly  so  intended  by  the  parties. 

Idem,  186 

3.  As  to  the  payments  made  on  the  bond 
for $10,630.50,  H  insisted  that  they  should  be 

first  applied  to  extinguish  the  purchase 
966    money  bond  of  *$3,564,  and  that  was 

therefore  extinguished.  Hbi«d  :  H  not 
being  one  of  the  original  parties  to  the 
bond,  has  no  right  to  insist  on  how  the 
payments  shall  be  appropriated,  that  being 
a  right  existing  only  between  those  par- 
ties ;  and  whilst  as  a  rule,  where  there  are 
two  debts,  one  secured  and  the  other  not, 
the  courts  will  apply  the  payments  to  the 
unsecured  debt,  yet,  as  no  general  rule, 
applicable  to  every  case,  can  be  adopted 
without  the  greatest  hardship;  if  neither 
party  has  made  the  application,  the  court 
.  will  exercise  a  sound  discretion,  and  make 
the  application  according  to  what  it  deems 
right  and  proper  in  each  case  ;  and  in  this 
case,  the  payments  should  be  applied  pro 
rata  to  all  of  the  debts  due  to  C. 

Idem,  186 

4.  Although  an  action  at  law  on  a  note 
given  for  the  purchase  mouey  of  land  may 
be  barred  by  the  statute  of  limitations,  the 
right  of  the  vendor  to  resort  to  the  land  for 
payment  is  not  affected  by  any  lapse  of 
time  short  of  that  sufficient  to  raise  a  pre- 
sumption of  payment. 

Hanna  v.  Wilson,  3  Gratt.  232. 

Idem,  186 

5.  Quaere :  M  being  dead,  was  C  a  com- 
petent witness  to  any  fact  with  reference 
to  the  debt  of  $3,564,  or  the  lien  reserved  to 
secure  it  7  Idem,  186 

2.  See  Liens,  No.  1,  and 
Johnson's  ex'or  v,  Nat.  Exchange 

Bank,  Richmond,  473 

3.  The  provision  of  ^  5,  ch.  114  of  the  Code 
of  1873.  that  every  deed.  &c.,  *'shall  be  ^oid  as 
to  creditors,  and  subsequent  purchasers  for 
valuable  consideration  without  notice,  until 
and  except  from  the  time  it  is  duly  admitted 
to  record,"  Ac,  does  not  apply  to  purchasers 
of  different  tracts  of  land  from  the  same 
vendor,  but  refers  only  to  "subsequent  pur- 
chasers" of  the  same  subject,  as  that  em- 
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braced  in  the  Instrameot  declared  to  be  void. 
Harman  ft  als.   v,   Oberdorfer  ft 

als.,  497 

1.  It  is  a  settled  mle  of  law  in  Virginia, 
that  the  admission  of  a  will  to  probate  fi^en- 
erally  is  conclnsive  of  its  validity,  both  as  a 
will  of  realty  and  personalty,  which  cannot 
be  drawn  in  question,  except  on  an  issue 
devisavit  vel  non  within  the  time  and  in  the 
mode  prescribed  by  the  statute. 

Norvell  ft  ala.  v,  Lessueur  ft  ala.,       222 

2.  A  case  in  which  a  will  fi^ood  as  a  will  of 
personalty,  but  not  g-ood  as  a  will  of  realty 
though  admitted  to  probate,  generally : 
Hbi«d  :  Upon  the  action  of  the  same  court, 
between  the  same  parties,  on  the  same  day, 
treating  the  probate  as  of  only  a  will  of 
personalty,  and  this  acted  on  for  forty  years, 
that  the  order  admitting  the  will  to  probate, 
will  be  considered  as  only  a  probate  of  a 
will  of  personalty.  Idem,  222 

5.  Ko  particular  words  are  necessary  to  be 
nsed  in  a  codicil  to  effect  a  republication  of 
the  will  to  which  it  is  annexed.  It  is  only 
necessary  that  it  shall  appear  that  the  testa- 
tor referred  to  and  considered  the  paper  as 
his  will  at  the  time  he  executed  the  codicil; 
and  where  this  so  appears,  even  though  the 
codicil  refers  to  personal  property  only,  it 
may  operate  as  a  republication,  as  to  realty, 
even  so  as  to  pass  after  acquired  lands. 

Carr  v.  Porter  ft  als.,  278 

4.  Words  used  in  a  codicil  which  are  suffi- 
cient to  constitute  a  republication  of  the  will. 

Idem,  278 

967  5.  *The  effect  of  a  republication  is  to 
bring  down  the  will  to  the  date  of  the 
codicil,  so  that  both  instruments  are  to  Mt 
considered  as  speaking  at  the  same  date  and 
taking  effect  at  the  same  time. 

Idem,  278 

6.  A  testator  made  his  will  in  1819,  whereby 
he  devised  his  land  to  his  son  A  forever,  pro- 
vided he  should  leave  issue ;  if  not,  then  it 
should  be  divided  amongst  his  other  children, 
or  their  issue.  In  consequence  of  the  birth 
of  another  child,  after  the  date  of  his  will,  he 
made  a  codicil  thereto  in  October,  1820,  which 


amounted  to  a  republication  of  his  will ;  dtod 
after  the  1st  of  January,  1820.  and  ttaen  was 
nothing  on  the  face  of  the  will  or  codicil  to 
show  that  the  limitation  over  to  the  other 
children  and  their  heirs  should  not  take  effect 
if  A  should  die  without  issue.  A  died  with- 
out issue  living  at  his  death  or  bom  within 
ten  months  thereafter— having  first  by  deed, 
in  which  his  wife  united,  conveyed  said  land 
to  a  grantee.  In  an  action  of  ejectmcat 
brought  by  the  other  children  and  heirs  of 
the  testator  to  recover  said  land.  Hhld: 
The  will  is  governed  by  the  laws  in  force 
at  the  time  of  the  execution  of  the  oodiciL 
and  the  plaintiffs  (the  other  children  and 
heirs)  are  therefore  entitled  to  recover  the  land 
from  the  grantee  of  A,  and  the  fact  that  the 
wife  of  A  united  in  the  deed  to  the  grantee 
does  not  convey  any  dower  interest  that  she 
might  be  supposed  to  have  therein  to  him. 

Idem,  278 

WITNESSES. 

1.  In  an  action  against  a  surviving  partner 
upon  a  transaction  in  which  the  deceased 
partner  was  the  acting  party,  the  plaintiff 
introduces  the  defendant  as  a  witness.  The 
defendant  so  introduced  becomes  a  compe- 
tent witness  in  the  cause  ;  bat  this  does  not 
render  the  plaintiff  a  competent  witness. 

Terry  v,  Ragsdale,  342 

2.  A  witness  who  was  not  a  party  to  the 
contract  or  transaction,  which  is  the  subject 
of  investigation,  is  not  disqualified  on  ac- 
count of  interest  only  ;  although  one  of  the 
original  parties  to  snch  contract  or  transac- 
tion be  dead«  insane,  or  incompetent  to  testi- 
fy by  reason  of  infamy,  or  any  other  legal 
cause,  and  for  that  reason  the  other  party  is 
rendered  incompetent  to  testify. 

Simmons  v,  Simmons'  adm'r,  451 

3.  Objection  to  the  competency  of  a  witness 
cannot  be  taken  for  the  first  time  in  the  ap- 
pellate court.  Idem,  461 

4.  When  a  wife  is  a  competent  witness  in 
a  case  in  which  her  husband  is  a  nomiaal 
party. 

See  Husband  and  Wife,  No.  6,  and 
Frank  ft  Adler  v,  Lilienfeld  ft  als.,    377 
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